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. sMfPs agents, ^t the master's reijuçstjpald the salvors, and the sMp afterwards de- 
ïlvered the cargo to the consignées !ùpon thoir ezecuting an average bond to the 
'■ ship's agents, desoribing them as "aj^nts orowners of the vesseL''and conditioned 
? ' tct pay them slioh sums as should bp f pi^nd to be a charge upon the goods. A gên- 
erai average àdjustinent was afterwards made, and the libelants, as iusurers of 
■ -''Sfevèrâlof the cargo owners, paidmOst of the amotint charged agalnst them by the 
adjusters; objepting, however, to any commissions, on the ground that the agents 
had nO ànthority to advance money on their account. A feW days afterwards, 
' ''tlief'Bame insurers flled libels to recover bàck the moneys pald, on the ground 
, i: 'thatlthe stranding was oaused by négligent navigation; the faots oonstituting the 
. «IJeged négligence beiug known to tp!e libelants a considérable time before their 
• paymânts wére made. Held, that the ship's agents having advanced the money to 

goy thç sftlvage in their capacity as the agents and représentatives of the ship and 
er owVers, and having taken thé bohd in that capacity, if the stranding was by 
nëgligenèé, suOh hegligenoe was a défense against any claim upon the average 
. i ; ibond, and that the payments made by, the libelants, having been made with knowl- 
edge of the faots, were voluntary payments, and could not be recovèred back. 

In 'Admiralty. Actions to recover for moneys paid for salvage of 
cargOi-' • ■ ' ' 

B'oâef, StiUman & Hubbard and, W. Mynderse, for libelants. 
Wi/nçf Shmdy & Pidnam, ÎOT d&imanta. 

BROt^N, J. The above four libels were filed on October 10 and 11, 
1889, vby the insurers of différent portions of the cargo on board the 
barbentineNicanor, to, recover from the ship the several amounts which 
theinsurërs had paid, or, as allegedj were liable to pay^ on acéount of 
théirinsured cargo owners, for their proportion of salvage with which 

rthaicai^o had become chargeable in conséquence of the stranding of the 
Nicanor mpon the Jersey coast on i the 2d of September, 1889, it being 

.alleged that the stranding occurred solely by the négligence of the vessel. 
The,aùswers, filed onOctober 12th, deny the material allégations of the 
complaint-, and the défense, in brief, w&a—^First. .That there was no 
négligence, and that the stranding arose from the effect of an unknown 
temporaary inshore current, caused, by previous north-eastwinds, after- 
wards: hàuling to the southwardj.iànd also by a single whitcelectric light 

: atthe Longport Hotel> on the beach, being mistaljen for the fixed white 

' liight ati Absecom , afew miles to the northward : Second, That the claims 
of the salvors had been paid and. discharged by the ship through ad- 
vances from her agents; that the payments made by the libelants were 
made to thèse agents after the deîivery of the cargo to the owners, on 
the exécution of the usual average bond; and that such payments were 
made voluntarily, with full knowledge of ail the facts, in partial set- 
tlement of that demand; and tMt'rlo action, under such circumstances, 
T^ouldliçto .recover b^ck moneys, th us voluntarily paid, even if the 

'stranding was càtisèd by négligence. 

" Tîié vessel ïiaving beeri àrréètëd by the marshal,4hd being ih.cus- 
tody, the causes were brought to an immédiate heari'ng; On the trial, 
it appearing .;that po payiraent on' account of salvage had been made by 
the second libelant above named, the New York Mutual, that action was 

, |dtigç9ntitj^ijl,edf The cotises, hâve, been sùbmïtted oh the,.proofs takek in 
iha other three cases. : ; 

From the pleadings , and ptobfâ it appeârs tha!t,th,e ^içanor, ;loâded 

:;eKie|iy,,!wiÛi hioés lànd wool» boùiid. aoniï'Montëyîdeoîto .STew York, 
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pursùed the «isnaï course lipthecoast,' «util Abont 3 p.'m. on Sep'tèrnber 
1, 1889, when she màde'the Five Fathom Bank light-ship on her port 
bow off the Delaware coast. The wind being north-'easterly and varii 
able, she continued on her starboard tack towards the shore, heading 
ftbout N. N. W., until she made thé land, at 7 P. M., having run in be^ 
tween Five Fathom Bank light-ship and tbe Northeast End light-ship. 
At 7 P. M. she tacked bflf shore. At 9, having the Northeast End ligh{> 
ship nearly ahead, about half a point on her port bow, and half a mile 
distant, and the wind hauling towards the south-east, she again came 
about ùpon her starboard tack, and was put upon a north-east course; 
having the wind about half a point free. According to the testimonyof 
her master, first and second mates, and her wheelsman, she contânued 
on that course, heading north-east, until, at half past 1 on the moming 
of September 2d, she brought up on the beach to the northward of 
the entrance of Great Egg Harbor, and about six miles south-west of 
Absecom light. The point where she stranded is about twenty miles 
north by east from the Northeast End light-ship, so that the ship's act- 
ual course must bave been about three points to the northward of her 
alleged heading, and about eight miles to the westward of a straight 
N. E. Course from the light-ship. The wind was moderate, the weather 
fair, but somewhat hazy and smoky in the evening, particularly towards 
the land, and by midnight became thick. Assistance was procured from 
the Atlantic & Gulf Wrecking Company of Philadelphia, and the ves- 
sel floated on the following day. On September 4th she arrivedat 
New York without damage to the cargo. ' 

The master had nïade an agreement with the représentative of the 
wreckitig company to pay such salVage as should be iixed by the New 
York Board of Underwriters. On September 6th the matter was heard 
by that board, and on the same day $15,000 awarded in full for salvage 
compensation. The libelants had knowledge of the agreement, and, by 
their représentatives, attended thè heâriOg before the board, and acquir 
esced in its décision. On the same day, J. F. Whitney & Co., the con- 
signées and agents of the ship in this port, upon the master's request and 
order, paid to the wrecking company the full amount of the award, and 
took its receipt in full to themselves as "agents of the bark Nicanor.' 
Within a few days thereafter they procured the signatures of the various 
consignées of cargo to an average bond, in the usual form, which recites 
the stranding of the vesSel, and the assistance rendered by the wrecking 
company ; and thereupon the cargo owners "covenant severally with J; 
P. Whitney à Co., ownêrS, or agents of the owners, of said vessel, that 
the losses and expenses, or so much thereof as, upon an adjustment by 
Currie & Whitney according to the laws and usages of this port, should 
be a charge upon the caigo, should be paid to Whitney & Co. , upon no- 
tice of the adjustment." Within the following two weeks the cargo was 
ail discharged, and delivered to the consignées. The average adjust- 
ment was completed on October 4th, and notice thereof was at once given 
to the libelants. In the gênerai average there was included, in addition 
to the salvage award, $1,261.24 for ropes and sheaves of the vessel, for 
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hef disbursements în procuring the salvors, for protest, survey, and ad- 
justers' expenses, and agents' commissions for advancing and collecting, 
and interest. The amount apportioned and charged against the first- 
named libelants, as insurers of cargo, was $3,491 ; against the second 
named, $976.50 ; against Phipps and others, $2,527 ; and against the 
Universal Marine Insurance Company, $2,514.50. Prior thereto, and 
about September 14 th, at the request of the companies, a preliminary 
statement waa sent them by the adjusters, showing the approximate 
amount of their shares in the adjustment ; and before that, and as early 
as the llth, the Universal and British & Foreign Companies were in- 
formed, through their attomey, Mr. Lawson, (letter of September 17th,) 
that J. F. Whitney & Co. had "settled with the salvor, and paid for 
their account the amount owed." On September 20th the Universal in- 
closed to /i F. Whitney & Co. its check for $2,500, as its approximate 
proportion of the salvage, award ; refusingi however, to recognize any 
clàim for advancing or collecting, on the ground that J. F. Whitney & 
Co. "wer© not authorized to pay the amount owed on account of the 
ealvage award." ; The British & Foreign Company, by letter of Septem- 
ber 14+h : to J. F. Whitney & Co. , stated its readiness to advance its 
ehare of the salvage contribution, but refused to recognize any claim for 
commissions or advancing; and on October 4th that company sent to the 
average adjusters its check for $3,250 "on account of the amount due for 
salvage award,!' which was transmitted on the same day to J. F. Whit- 
ney & Co> On the 5th October, Phipps and others also sent to J. P. 
Whitney & Co., "agents of the bark Nicanor," a check for $2,300 as a 
"payment on account of the sum owed by thera for salvage claim," with 
the statement : "When we bave had time to examine the account and 
adjustment, whatever balance is due will be paid to you." A few days 
afterwards, as above stated, the foregoing libels werefiled to recover back 
the.moneys thus paid. 

As respects the master's négligence as the cause of the stranding, the 
case la by 00 means free from difficulty. It is not necessary, how- 
ever, to consider that branch of the case, because I am satisfied that 
the libelant's claims are brought within that class of voluntary pa > 
ïnents ifl which suits to recover back the moneys paid are not allowed. 
The rule is, well settled that the payment of a money demand, made 
voluntarily, and with knowledge of the facts, and not in conséquence 
of any fraud,, misrepresentation, or mistake, nor under any duress or 
oppression of person or property, is binding, and cannot be recovered 
back. A known défense, in such cases, must be made before payment, 
and; evena protest will be of no avail. Radich v. Hutçhins, 95 U. S. 
213; Mariposa Co. v. Bmnman, Deady, 228; Glass Go. v. Oity qf Boston, 
4 Metc. 187; Plmoer^ v. Lance, 59 N. Y. 603, 610; Qp,meeyv. White, 63 
N. Y. 370,376. 

The présent case is not within any of the exceptions to the gênerai 
tah). The libelants, at the time of their payments, had knowledge of 
ail thèmaterial facts. The master's statement before the board of un- 
deryrriters,' at which the libelants were represented, was, in substance, 
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BooTH et àl. V. St. Louis Pibb-Enginb Manot-'g Co. (No. 3,057.) 

Walkeb V. St. Louis, A. & T. H. R. Co. (No. 3,041.) 

(,CHrcutt Cmirt, E. D. Missouri, E. D. September 28, 1889.) 

FBSERAIi , COUBTS— C0KP0BÂ.TI0NeH-RB8IDBNCB. 

A corporation cannot acquire a résidence in a state otber than one in whlch it Is 
incorporated, withiu tbe meaning of act Conj^. 1887, which provides that, " when the 
jurisdiction is f ounded only on the fact-that tbe action is between citizens of différ- 
ent States, suit shaU be brought onlf la tbe district of tbe résidence of either plaia- 
tiff or défendant. " 

On Motions to DiamisSi 

John Si Booth, fOr Booth et al. 

Edward J. O'Brien, for the St. Louis Fire-Engine Manufg Go. 

A. R. Taylor, for James L. Walker. 

Taylor & Pdllard, for the St. Louis, A. & T. H. R. Co. 

Beeweb, C. J. We hâve hère two cases, in each of which the plain- 
tiifs are not citizens nor résidents of this state, and in each of which the 
défendant is a corporation organized in some state other than this. They 
are suits originally brought in this court; and the question is whether, 
under the act of 1887, this court can take jurisdiction. In each of them 
it appears that the corporation défendant has an ofl&ce and transacts bus- 
iness in this state, and some of its officers réside hère; and in one of 
them (No. 3,057) it would seem from the allégations that ail the officers 
are hère, and ail its business transacted hère. The law of 1887 provides 
that, "where the jurisdiction is founded onlyon the fact that the action is 
between citizens of différent states, suit shaU be brought only in the dis- 
trict of the résidence of either the plaintiflf or the défendant. " Thèse cases 
areof that nature, andjurisdictiqn is only invoked on theground of diverse 
v.40iF.no.l— 1 
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dtizenship; so, the plaintiffs being confessedly non-resîdents, the question 
is whether the défendants can be considered as résidents of this district. 

There bas been some diffenenee; of opinion expressed by the judges of 
the trial courts, and I do noi iiitend to enter into any discussion of the 
question. I simply state what conclusions I bave come to in this mat- 
ter, not from this argument fllone, but, in prior cases. In three cases 
the suprême court of the Unitfed States bavé spoken 6f the résidence and 
and citizenship of corporations. In the case of Insurance Co. v. Francis, 
11 Wall. 210, the court says: = - 

"The déclaration avers that the plaintiff in error (the défendant in the 
court below);.is 9. corporation c^eated by.an act of the législature of the state 
of Hew Xprfe« IpiC^^t^ in Aberdlgpfl, Miss., and doing business there under the 
la ws of the state. This, in> légal effect, is an averment that the defendaùt 
was a citizen of New York, because a corporation can hâve no légal existence 
outside of the sovereignty by ^ïMch Àt was created. Its place of résidence is 
there, and can be no w hère else. Ùnlike a natural persoii, it cannot change 
its domicile at will; and, although it may be permitted totransact business 
where its charter does not operate, It cannot on that acoount aoquire a rési- 
dence tïiere.*' I . ., 

In Ek^ pa/rtf ^chçUmherga; ^6 U. S. 377, the court says: , . 

"A corporation cannot change its résidence or its citizenship. It can hâve 
its légal honie pnly at the place where it is loeated by or under the authority 
of its charter.*' 

And in tbe still later case of RaUroad Oo. v. Koonta, 104 U. S. 6, the 
court uses this;lfthguage: !' 

"By doing business a way from theif' légal résidence, they do not change 
théir citizenship, but simply extendth^&eld of their opërations. They réside 
at home, but do business abroad." 

Now, those déclarations of the suprême court are not simply affirma- 
tive in character, asserting that a corporation is a citizen and résident of 
the state yrhich .créâtes it, but alpo i^egative, and declaring that it cannot 
change its citizenship or résidence. In the light ofthose declara,tions, I 
hold that a corporation created upder the laws of apother state is a citi- 
zen of and résident within that state. It can acquire no résidence hère. 
Thç motions will be sustained, and suits dismissed,, 



TœS^ét aZ. r. ËternbMq eJ oî., ftwb casés. 
'iCÎrmiU CcmrUS-p-^e^ July 87, 18«.) 

CotlRTB— CoWFtldr'lSO STJlT* AHÏ) VZDitRil. Jceisdiotion. 

Whenproper^ is seized and held under mestie or final prooess ot ettber a stata 
or United States court, it la in theoustody of the law, and yrithin the exolusiva 
jurlsdiction of thê' court fromwhioh the'jirooéBS bas issùed, for the purbbses of thé 
. writ, and .the^pgsse'ssion of the ofBoer hayingitin oustody. cannot De dlstùrbed by 
anotner court oi co-ordlnate jurlsdiction. Such disturbaïuse would be to invade tho 
juriBdiction of the court by whose command it is held, and to vloiàte thé law whiob • 
that jurisdiction is appointed to admiuister. 



TEFFT V. SÏERNBEBa. ^ 9 

9.. Samb. , ,•■,■...',,,„•, 

Of conrse,this rnle istiot ap^lteàble In thosé cases where thé'ckrarts'of'tbe TTnlteS 
, States exercise superior juiisdiotion for the purpose of enforciog th© supremacy 
of the constitution and laws of the United States. 

8. SaME— MORTOAGE FORECLOSUIiB— INJUNOTION. 

The statutes of G-eorgia proviâe that, for the foredosure of a cbattel mortgage, 
the mortgagee shall make affidavit of the amount of principal and interegt due 
thereon, annex the affidavit to the mortgage, and flle both in the office of the clerk 
Of the superior court of the county in which the mortgagor résides. The clerk shall 
thereupon issue exécution, bearlngteste in the name of the Judge of the court, com- 
I manding the SEile of the mortga^ed property, and the sbenfl shall proceed to sell 
the same as in otherjudicial sales. The mortgagor may avail himself of his dé- 
fenses by making affidavit of iUegality to the exécution, and, when it is flled, the 
levying offlcer shall postpone thé sale, and return aU the papers to the court from 
•which exécution issued for a trial of the case by jury. Held, that suoh a foredos- 
ure is a prooeeding of the state court, within the meaning of Rev. St. TJ. S. § 720, 
pro viding that no injunction shall be granted by a fédéral court to stay procéédlngs 
in a State court. 
4. Samb. 

Where a sherift under such an exécution has taken possession of the property of 
an insolvent mortgagor for the purpose of such foredosure, the court from which 
process issued has complète jurisdiction of the subject, and the fédéral courts wlll 
décline to appoint a reoeiver to take charge of the balance which may remain after 
satisfaction of the mortgage Uens, and to distribute the same to the gênerai cred- 
itors. 

In Equity. On bill for injunction and appointaient of a recesiver. 
'Walter B. Brown, WîmMah & Gi&ert, and Franda D. Peahody, for Tefft, 
Weller & Co. 

Hill & Harris, for Dunham, Buckley & Co. 

Peabody, Brannon & Hatcher and L. F. Garrard, for défendants. 

Speek, J. Separate bills were fîled by the plaintiffs, citizens of New 
York, against Sternberg & Loewenherz, an insolvent firm of Columbus, 
in this district, with averments which, if proven, under repeated décis- 
ions of this court, make an unquestiouable case for the appointaient of a 
receiyer to take charge of the assets of the insolvent firm, and to hold 
them, subject to proper disposition by the final decree of the court, for 
the satisfaction of the creditors. A temporary injunction having been 
granted, it appeared on the hearing of the rule to show cause why an in- 
junction proper should not issue, and a reoeiver be appointed, that the 
entire stock ofmerchandise ofthe respondents, Sternberg & Loewenherz, 
amounting in value to about $150,000, had been taken ip charge by J. Q. 
Burrus, sherifF of Muscogee county and of the superior court of the state of 
Georgia for that county, by virtue ofthe foredosure of several chattel mort- 
g^es made by the insolvent firm to certain preferred creditors. Thèse 
mortgages, in the aggregate, did not exceed the sum of $31,566; but it 
appeared that various other creditors had placed in the hands of the 
sheriff other mortgages amounting to $15,415, and, under the provisions 
of a state statute, (Code, §§ 3969, 3977,) claimed the right to share in 
the distribution of the fund to be raised by the sale of the merchandise 
levied upon under the chattel mortgage Jî. /a, Certain other creditors 
had sued ont garnishment against the sherifi" to subject any balance in 
his hands to their debts, and, aubsequently to the filing of the bills and 
to the issuance ofthe temporary injunction by this court, a bill similai 
to thpse pending hère had. been presented Jp thp Honorable Jasiss M. 
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Smith, the judge of the superior court ofMuscogee county, Ga., by which 
an injunction and the appointment of a receiver were sought before that 
tribunal. It appeared further that, after the satisfaction of the mortgages 
which had been foreclosed under the state law, and also the mortgages 
which had been placed in the hands of the sberifF to share in the fund, 
ail of which last-mentioned mortgages were left with the sheriff before 
the litigation hère began, there will be large values in the hands of the 
sheriff which it is insisted are subjeot to distribution by this court, and 
which its receiver, when one is appointed, would be entitled to bave for 
the benefit of the creditors who hâve sought this forum to enforce their 
rights. 

On the hearing the complainants were, at once, confronted with the 
proposition that the foreclosure of the chattel mortgages, and the seiz- 
ure of the stock by the sherifif, had given absolute and exclusive ju- 
riâdiction of the subject-matter to the court of the state, and that the 
court of the United States could not, with judicial propriety, interfère; 
and upon this proposition -a great many authorities were cited, among 
them Diggs v. Wokoit, 4 Cranch, 179; section 720, Rev. St.; Dial v. 
Reynolds, 96 U. S. 340; Hagan v. Lucas, 10 Pet. 400; Taylor v. Carryl, 
20 How. 583; Freeman v. Howé, 24 How. 451; Chapin v. James, 23 
Amer. Rep. 412. The plaintiffs, in reply to the obvions weight of thèse 
authorities, pressed with much force the argument that the foreclosure 
of a chattel mortgage upon an ex parte afBdavit, and the subséquent sale 
of the mortgaged property, as directed by the Georgia statute, do not 
constitute "proceedings in any court of a state," and they also maintained 
that the custody of the property by the sherifif was not the custody of 
the state court; They relied upon the case of WeU v. Galhoun, 25 Fed. 
Rep. 865, where Judge McCay held, in the circuit court for the northern 
district of Georgia, that, whôrë the ordinary of a county is required by 
à spécial statute to exarnine the returns, count the votes, and déclaré the 
resuit of a local élection, bis action in this regard is not such a "proceed- . 
ing of a court" as will inhibit an injunction from a fédéral court. A 
stronger caseis thatof Carpmter v. Talbot, 38 Fed. Rep. 537, where it was 
held that a foreclosure sale by a public oflSeer, under a chattel mortgage, 
is not a proceeding in a state court, within the meaning of section 
720, Rev. St. There seems, however, to be a palpable distinction be- 
tween the Vermont statute, in contemplation of which the décision in 
Qarperder v. Talbat was made, and the Georgia statute, under which the 
chattel mortgages hère were foreclosed. The former provides that, where 
the condition of the mortgage is broken, the mortgagees may cause the 
mortgaged property to be sold "at public auction, by a public ofïicer." 
The Georgia statute requires the mortgagee to go before some ofBcer au- 
thorized to administeran oath, and, having màde afïidavit of the amount 
of principal and interest due on the mortgage, to annex the affidavit to 
the mortgage, and file both in the ofi&ce of the clerk of the superior court 
in the county where the mortgagor résides, etc. It shall then be the 
duty 'jf the clerk to issue an exécution directed "to ail and singular the 
sheriffs and coroners of this state," commanding the sale of the mort- 
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gaged property to satisfy the principal and interest, together with the 
coat of proceedings to foreclose the said mortgage. The sheriff then pro- 
ceeds to advertise and sell, as in other judicial sales. The mortgagor may 
avail himself of his défenses. Thèse are presented by an affidavit of ille- 
gality to the exécution. When this affidavit is flled, the levying officer, 
by direction of the statute, shall postpone the sale, and return ail the 
proceedings and papers in the case to the court from which the exécu- 
tion issued to be tried by a jury, etc. 

Now, can it be doubted that this is a proceeding in a court of the state? 
It is altogether unlike the foreclosure in the case from Vermont. Indeed , 
the Code of Georgia (section 3504) providing that an' affidavit whieh 
is the "foundation of a l^al proceeding" cannot be amended, the su- 
prême court of the state, in the case of Eichv. Colquitt, 66 Ga. 115, held 
that the affidavit as to the principal and interest due on a mortgage, un- 
der section 3971, waa not amendable, it being, of course, the "tbun- 
dation of a proceeding at law." Besides, the exécution itself must bear 
test in the name of the judge of the court, (Code, § 3632,) and must 
be returned and docketed as other exécutions, (Id. § 3635.) It fol- 
lows, therefore, indisputably in the opinion of the court, that the fore- 
closure of a mortgage upon personalty in Georgia is a proceeding in the 
state court; that our duty as to this question is plainly defined by the 
suprême court of the United States in numerous décisions, many of which 
bave been cited by défendants' solicitors, supra, and many others equally 
as cogent and conclusive. Thèse are admirably collated and considered 
in the case of CoveU v. Heyman, 111 U. S. 176, 4 Sup. Ct. Rep. 355, 
Mr. Justice Matthews delivering the opinion of the court. That emi- 
nent jurist quotas with approval the following language of Mr. Justice 
Nelson in Freeman v. Howe, supra, which itself was but an application 
of Tai/for- V. CajTi/i, 20 How. 583: 

"The main point there decided was that the property seized by the sherift 
under the process of attachaient from the state court, and while in the cus- 
tody of the olllcer, could not be seized or taken from him by a process from 
the district court of the United States, and that the attempt to seiEe it by the 
marshal, by notice or otberwise, was a nullity, and gave the court no juris- 
diction over it." 

And, further: 

"The majority of the court were of opinion that, according to the course of 
décision in tlie case of conflicting authorities under a state and fédéral process, 
and in order to avoid unseemly collision between them, the question as ta 
which authority should, for the time, prevail did not dépend upon the rights 
of the respective parties to the property seized, whether the one was paramount 
to the other, but upon the question which jurlsdiction had flrst attached by 
the seizure and custody of the property under its process." 

It does not matter whether it is process in rem or process at law or in 
equity, the right to hold the property belongs to the court under whose 
process it was seized. Chancellor Kent, in 1 Comm. 410, having stated 
that "if a marshal of the United States, under an exécution in favor of 
the United States against A., should seize the person or property of B., 
th^n the state courts hâve jurisdiction; to protect the person and the prop- 
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ei%,8teiillegâlîy;iiivacled«'Uhe; cdurf'pfoceeda to point :ont the error of 
thja prdpdsitioD, and adds: '^'We need scarcely remark that no govern- 
ment CDuld maintain thé administration oreKecutiôn of itslaws, civil or 
crîminal, if Ihe jurisdiction of its judiciàl tribunals were subject to the 
detetmination of another." . 

i Thei proposition, as settledby j^in ample and, indeed, irrésistible array 
of décisions, may be broadlystated as folio ws: When property is seized 
and held under mesne or final process of either a state or United States 
fcourt, it is in the cuatody of the law, and v?ithin the exclusive jurisdic- 
tion of the court from which the process bas issued, for the purposes of 
the writ, and the possession of the officer having it in custody cannot be 
disturbed by another court of co-ordinate jurisdiction. Such disturb<- 
ance wbdld be to invade the jurisdiction of the court by whose command 
it is held, and to viciate the law which that jurisdiction is appointed to 
administer. , Gf course this rule is not applicable in those cases where 
the courts of the United states exercise superior jurisdiction for the pur- 
pose of enforcing'the supremacy of the constitution and la ws of the United 
States. Govéil V, Heyman, mpra. ■ Mr. Justice Miller, in Buck v. Gol- 
bath, 3 Wall i 341, gives an admirable statement of the law, as foUows: 
"Whenever property has been seized by an oflacer of the court by virtue of 
its process,: the property is to be considerèd as in tlie custody of the court, and 
under its contrpl, for the time being, and tliat no other court bas a right to 
interfère with tbat possession, unless it be some court which may hâve a di- 
rect superviisory cotitrol over the cpui:t whose process has flrst taken posses- 
sion, or Some superior jurisdiction in thé pretnises." 

The case of CoveU v. Heyman, mpra, and the opinion of Mr. Justice 
Matthews, afford the foUowing valuable observations on this subject: 

"The forbearance which courts pf co-ordinate jurisdiction, administered 
tinder a single system, exercise towards each other, whereby conflicts are 
avoided by avoiding interférence with the process of each other, is a principle 
of cotnity, with perhaps no higher sanction than the utility which cornes from 
concord; but, between state courts and those of the United States, it is some- 
thing more. It is a principle of right and of law, and therefore of necessity. 
It leavés nothing to discrétion or mère convenience. Thèse courts do notbe- 
longtothe samesystem sofar as tbeir jurisdiction is concurrent; and, although 
they co-exist in the same space, they are independent, and bave no common 
superior. They exercise jurisdiction, it is true, within the same territory, 
but not in the same plane; and, when one t^kes into its jurisdiction a spécifie 
thing, that resla as much withdràwn f rom the judicial power of the other as if it 
hadbeen carried physically into a différent territorial sovereignty. Toattempt 
to seize it by a forëign process is futile and void. The régulation of process, 
and the décision of questions relàting tp it, are part of the jurisdiction qf the 
court from which it issues." " The j urisdiction of a court, " said Chief Justice 
Marshall, "is not exhausted by thé rendition of its judgment, butcpntinues 
until that judgment shall be satisfiéd. Many questions arise on the process, 
pabsequent to the judgment, in which jurisdiction is to be exercised." Wap' 
man v. Sputhard, 10 Wlieat. 1. 

Thèse citations of elevated and paramount authority are, perhaps, 
more copious than is requisite, but since nothing would so seriously préj- 
udice the charaoter and usefulness of the courts of the United States or 
of the state as those uuseemly qonflicts of authority, which not only ex- 
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cite communities, but which, both in this country and in England, bave 
afforded occasions for intemperateness in the assertion of jurisdiction on 
the one hand, and for its déniai on the other, hardly comporting with 
the se rené and impartial reserve of the bench, the settled rule upon the 
subject, wheuever its announcement is appropriate, cannot be too strongly 
emphasized or too amply supported by those impregnable statements of 
principle which stand ont in the décisions of the suprême court of the 
United States, — statements which bear in lucid phrase the précise ex- 
pression of sovereign and beneficent law. Moreover, the apparent con- 
flicts ofauthority between the courts of the state and of the United States 
furnish no proper occasion for nice or narrow divisions of the subject of 
litigation, — none for divisions of jurisdiction. In a case like that before 
the court, the court first taking jurisdiction of the substance of the liti- 
gation should dispose of ail the incidents. 

It is trùe that there will be, doubtless, a balance of some amount in 
the hands of the sheriff after thé niore important liens there depending 
are satisfied, ând this court mighfc be justified by the letter of the law in 
appointing a receiver, to whom the sheriff would account for such bal- 
ance. This, however, would not accord with that spirit of absolute re- 
serve which, in matters of concurrent jurisdiction, should mark the ac- 
tion of the courts of the United States towards the state courts. The 
superior court of Muscogee county bas thesame power to dispose ôf ail the 
matters in litigation that would obtain hère. It is thérefore presumably 
unnecessary, were it otherwise seemly and appropriate, tb go forwàrd 
and grant the extraordinary relief sought. Besides, if the complainants 
choose to presB their claim for a gênerai andr final decree, aa usual in 
equity in this court, they may then, by a pétition prointeressem), inter- 
vene in the state court, and ask for distribution of the fond or balance. 
They may intervene at once in the litigation pending there. There is 
ample authority for this course to be found in Krippencbrfv. Hyde, 110 
U. S. 276, 4 Sup. Ct. Rep. 27, and espedàlly in the récent caseof G«m* 
bâv. FUkin, 124 U. S. 131, 8 Sup. Ct. Rep. 379, where the procédure 
indicated is fuUy cpnsidered. 

The superior court of Muscogee county being in control of the subject 
and the substance of the litigation, the law and the principles of comity 
alike forbid the action and orders sought by the plaintiffs, and the court, 
for the reasons stated, déclines to grant the application for an injunction 
and for the appointnaent of a receiver. 
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Sayles et (d. V. Brown et cX. 
(Circuit Court, D. Ma/ryland. July 9, 1889.) 

1. COBPORATIOlfS— StOOKHOLDEKS— CONTEIBTITION— FBNAI, LiABILITT OT CORPORATION. 

Certain citizens of Rhode Island, stockholders of the American File Company, a 
Rhode Island corporation, who were required to pay a judgment against that corpo- 
ration by a depree afflrmed by the suprême court, (File Co. v. Oarrett, 110 U. S, 888, 
4 Sup. et. Re^i. 90,) flled this bill înequity to oompel the Maryland stockholders to 
ooatritaute. Held, that the proof discloses that the liability under whioh the oom- 
plainants as stockholders were compellable to pay the debt due by the corporation 
was not a; contractual, but a pénal, liability, under the Rhode Island law, and not 
enforceable outside of that state, and therefore was not a bnrden resting upon the 
Maryland stockholders, in respect to whioh they can be called upon for contribution. 

8. Samb — Unatjthobized Inoreasb dp Capital — Liabilitt dp Stookholdek. 

Held, that it appears from the évidence that the increase of capital stock of the 
American File Company, Issued after the filing of the certiflcate required by sec- 
tion 1, 0. 128, Rev. St. R. I., was not an increase authorizéd by a valid, corporate vote 
of a majority of the stockholders, and that under the circumstànces of this case it 
did not, In respect to the Gçirrett df>bt, entail upon the holders of that stock the lia- 
bilities imposed by the flrst seotlOii oi ths Rhode Island law for f ailura to file tha 
certiûcate required by that section. 

(Syllabus by the Court.) 

In Equity. 

Venablè & Packard, for complaînants. 
, Robertson & Marpury, Goodvm & (Mbreth, Barton & WiUmer, Brown & 
£rw«e, and C.r. Wa?/is, for défendants. 
Before Bond and Morris, JJ, 

Morris, J, The complaînants are citîzens of Rhode Island, who were 
stockholders of the American File Company, a corporation of that state, 
and some of whom were officers and directors of said corporation, and are 
the persons who were compelled to pay a debt of said eompany to Robert 
Gàrrett & Sons, decreed to be paid by the decree of the circuit court of 
the United States for the district of Rhode Islandy which was affirmed in 
the suprême court of the United State? in the case of File Co. v. Garrett, 
110 U. S. 288, 4 Sup. et. Rep. 90. Having mâde said payment on the 
ISth April, 1884, thèse complaînants filed thia bill on the 12th Feb- 
ruary, 1886, asking a decree requiring the Maryland stockholders of said 
cOmpany to make contribution in proportion to the number of shares of 
stock held by eàch. The complaînants claim that they are entitled to 
maintain the présent suit for contribution, because the debt thus paid 
by them under com pulsion of law was, as they aver, paid for the beneôt 
and protection of the défendants in this case, as weU as ail other stock- 
holders, and in satisfaction of a demand for which thèse défendants were 
liable as well as the complaînants. The American File Company was a 
manufacturing corporation, chartered by a spécial act of the Rhode Isl- 
and législature, passed in 1863, by which it was declared that its capi- 
tal stock should not exceed the sum of $500,000, to be fixed in amount 
by a vote of the eompany. It was provided by the charter that there 
should be an annual" meeting of the corporation held in the village of 
Pawtucket, and that at ail meetings of the corporation not less thau a 
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majority of the shares should constitute a quorum for doing business, 
and that ail matters should be decided by a majority of the votes prés- 
ent, allowing each stockholder in person or by proxy one vote for each 
share by him owned. It was also provided that the liabilities of the 
members of the company for debts of the corporation, its members and 
ofEcers, should be fîxed and limited by, and the corporation, its niembers 
and officers, should in ail respects be subject to, the provisions of chap- 
ters 125 and 128 of the Révised Statutes of Rhode Island, By the first 
section of chapter 128 of the Rhode Island Revised Statutes the mem- 
bers of every incorporated manufacturing company were made jointly 
and severally liable for ail the debts and contracts of the company until 
the whole amount of the capital stock fixed and limited by the charter 
of said company, or by vote of the company in pursuance of the charter 
or of law, should be paid in, and a certificate thereof made and recorded 
in a book kept for that purpose in the oflSce of the town-clerk of the 
town wherein the manufactory was established, and no longer, except 
as afterwards provided. By the eleventh section it was provided that 
every such company should file in the town-clerk's ofiSce of the town 
where the manufactory was established, annuaJly, a certificate, signed 
. by thè président and a majority of the directors, truly stating the amount 
of ail assessments voted by the company and actuàlly paid iù, and the 
amount of ail existing debts; and by the twelfth section it was providpd 
that if the company should fail to file such annual certificate ail the 
stockholders should be jointly and severally liable for ail the debts of 
the company. 

It is évident that the individual liability of stockholders under the 
first and second sections of the Revised Statutes is contractual, and the 
liability under the twelfth section is pénal. Flaài, v. CWn, 109 U. S. 
371, 3 Sup. Ct. Rep. 263. But in the case of Garrettv. Sayks, neither 
in the circuit court (1 Fed. Rep. 875) nor on appeal in the suprême court 
(110 U. S. 288, 4 Sup. Ct. Rep. 90) was ithecessary or material to con- 
sider under which of thèse sections the liability arose. That case Was 
begun in a Rhode Island court, and it made no diff'erence, in a case in- 
stituted within that state, whether the liability was contractual or pénal. 
The Garretts, in their suit against thèse complainants, after alleging that 
the file company was "a manufacturing company, located aud transact- 
ing business, and whose manufactory is and always has been established, 
in the town of Lincoln," further aver "that said company or its officers 
never did file any certififcate in the town-clerk's office of said Lincoln, 
where the manufactory of said company was established, as required by 
the said act of incorporation and by said statutes, so as to exempt the 
stockholders of said company from personal liability as aforesaid for the 
debts of said company;" and in that case thèse complainants, by their 
pleadings, admitted the liability, unless the équitable défenses there set 
up by them could be maintained. 1 Fed. Rep. 375. If, however, the 
fact was that the actual liability under which complainants rested was 
pénal, and could only be enforced in Rhode Island, then, plainly, they 
cannot maintain this suit against the Maryland stockholders, wbo weie 
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not under that ljft]Dility,, and cannot compel them,J» contribute on the 
ground of haying been lîçlieved of a common burdeu. , To meet this state 
of the law, the:Ooinplaînants hâve fraa)ed their bill in this case, to allège 
and Bho\v tbat théy hftve discharged il jiability whicb arose from an en- 
tire failure to eomply with the :first section of the statu te. The follow- 
ing are some of its ayerments: 

"And thereupon your orators complain and say that (1) tbie American File 
Company, a boây corporate, was duly chartered by ai spécial apt of the gênerai 
assembly of the state of Rhode Islande enacted at the. May session thereof, 
A. D. 1863, for the purpose of manuiâèturing files, and for other manufact- 
uriHg purposes connected therewith. (2) tJnder this charter the said com- 
party i*iàâ duly orgaBîzed,Bnd commencftî the busiiiess ôf manufacturing flles 
in the toWnof Lincoln, In the countyof Protvidence, in the state of Rhode 
Island, some time in tbeyear 1863, and continued the said business for a 
: numbep of years. And tlie said coinpai^y.neyer carried on business at any other 
place- (8) IJy the spécial proyisipns of tiie àct of incorporation, as by the 
same, Whén produced, willappear, the capital stock of said Company was not 
to éxceed' flve hundred ttidùsand dollars, the anjount to be flied by a vote of 
tbe Company, and to be divided into shai'es tof one thouaatid dollars each. By 
a vote of tbe cotnpany the capital stbclc wàs in 1863 fixed at one hundred and 
fif ty thpnsand doUars, 'iWliia wasall sabscribed for and taken in sharesof one 
thpusandjdoll'ir^par vâ}|ie. ^ On or aljPit the IÇth day pf Jiily, A. D. 1863, 
the ajnpunt oftlje capital 'stoch; w^s by vote of tjie conipany made two hun- 
dred tiibUSàiid dollars, àt)ii thèa;ld{ti6nai{ifty thoùsànd dollars was subscribed 
for and taten in ihares of thfe same par Vaine. (4) Subsequently, and on or 
about thé 12th of May, A, D. 1864, byan amendment to the charter of said 
corporationi,; the. par value ofeacbsliajéof the. capital stook'in said corpora- 
tion was reduced from one thousand dollars to one hundred dollars p^rsbare, 
and new certiflçj^tes of stock were issued tothose persons.whp held certiflcates 
of stock of tbe par value oi one thpusaiid dollars per sharé fôr an amount of 
stock, in sliarès oif thé par yalue of one hundred dollars eaCh, equal to the 
amount vyhîch ëach Bad held in shàres pf the par value of one thousand dol- 
lars each; thé oettifleates of stock in shâres of the par Valiie of one thousand 
■ dollars each being surrenderedwhen thé certiflcates of stock in shares of the 
par value pi 0^6^11 undred dollars e^chwere deliyereà. (5) Afterwards, to- 
wit, opjOrabout the 16th day of lApril, A^ D. 1868, by vote of said corporation, 
anothér àd^itipnal issue of capital stock ],n said corporation was made to the 
anioun't'ôf'îne' bundréd thbu^ai^d dollàfs, making the 'enlîre amount of the 
capital stock 'thifëéhuiidrfed thousand dollars, and said additional issue of capi- 
tal stock was subscribed for sand taken in shares of thé parvalue of one hun- 
dred dollars^eaoh.^" "(38) By the. spécial provisions of .the actof incorpora- 
tion pf;said çpmpany, as by thie s,ame,,svhen produoed, will appear, and also 
by thestatu.^çSjOf the said state pf Rhpde Island in sucli cases made and pro- 
vided, in force at tbe time^of the transactions hereinbefore referred to, tbe 
members'ôr shàreïi<)lders of sàid compati^ were jointly and severàlly liable for 
au déblS" aiid ëohtmcts màde ànd énteréM into by sàid ebto^any until the whole 
amount of the (Si()ital stock,' fixed and.ilifiited by the charter of said company, 
or by vote of the icontipàriy in purauance of the charter or of law. had been 
paid in,i aç^^ cerjiiflcate thereof had been made andreporded in a book kept 
for thaft pi4rap|ie, ib the oflace pf .the town-clerk of tljp towp wherein the man- 
ùfactofy pf 8ài(| company wâs éstablisbed. to-.wit, the said towh of I^incoln In 
the state dffehOde Island. (34) N^itherthë said American File Company, nbr 
iitty'Of'itS' officéts bt stoéklioldérs, ever did Aie In the tb wn-clerk's ofiftce of the 
said tçmaiot .Lincoln, whëre the maniufactéty^ of'sald cûntpany was estab- 
jïisbediitbQtflaiâi.QÈrtiâcate re^uired'bj'^tbeiisaid act:of incorporation and by 
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said statute, ând the aaidstocUhoIders bf skifl compahy were andcontinuèd tt> 
be joinHy and severally liàblp for ail the debts of said«ompany. (36)' Itwaa 
with the knowledge, conseijit, and acqv^içscpnce of the stockholders in said. 
American File Company that said certiliçate was not flied as afçresaid, ber 
cause, as'your orators aver, It Was known, àcqùiesced in, and consented to by 
ail the stockholders in said Company that its business could only be conducted 
by means of the crédit given to it by the fact that the individiml stockholders 
therein were personally liable for its debts." " (44) Ail the stock issued by the 
said American File Co., as àforesaid, has been paid in full, and nothing is due 
Or owing to said company froin the stockholders thereof on any of said stock; 
and the said American File Company is totally insolvent, and is not possessed 
of or entitled to any property whatsoever.'and has long ceased to do any busi- 
ness whatsoeVer; and it would be costly and of no beneflt whatsoever for 
yoiir orators to institute or prosecute proceedings to rCcover from said corpo- 
ration any of the moneys due and owing on said bonds and coupons and in- 
terest, by reason of the insolvenoy of said corporation; and the said company 
has no oflScer or représentative residing in the state of Maryland, or withiil 
the reach of the process ofthis court." 

Spme time after the overruling of défendants' demurrers to thîs bill^ 
in July, 1886, and after the filing of the answers of some of the défend^ 
ants, in October, 1886, it was discovered and became known to both 
complaipants and défendants that çome of the averments in complain- 
ants' bill were not in fact true; that in fact the company had first, in the 
year 1863, established its manufactory in the village of Pawtucket, in the 
town of North Providence, and had continued established there until 
some time in the year 1869, when, havihg built new works in the town 
of Lincoln, it established its manufactory there; and it also became known 
that a certificate in conformity with the first section of the Rhode Island 
law, signed and swom to by the président; treasurer, and clerk, and a 
majOrity of the directors, had been filed oh Jannary 19, 1864, in the 
clerk's office of the town of North Providence, where the manufactory 
was then established, certifying that the capital stock had been fixed at 
$200,060, and had been actually paid in. Thèse facts were set op in 
the answer of George S. Brown, filed 29th December, 1886, and adopted 
by other défendants, A gênerai replication was filed by the complain- 
ants on 17th February, 1887, they having failed to amend, and eiecting 
to stand on their bill as filed. 

The testimony has established that the $200,000 of stock was actually 
paid in, and that the certificate filed January 19, 1864, was in compli- 
ance with the law. The allégation in the bill that the company never 
carried on business at any place other than Lincoln isnot sustained, and 
the proof shows that it Could not possibly be true that the Baltimore 
stockholders ever consented, as alleged in the bill, to the withholding of 
any certificates for the purpose of giving crédit to the company by be- 
coming individually liable for its débts. The proof does disclosô that, 
during the period the stockholders were not oontractually liable to eredit- 
ors becanse the certificate required by section 1 had been duly filed, 
they were always penally liable Uûder sections 11 and 12 bècaiusé Of the 
faiiureto file the annual certificates. ' If there were nothing mbre in the 
oase than is 4isolo6ed bythâ allégations offthe'bill, whidi àre^denied 
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by the answers and disproved by the testimony, we think it would be 
évident that the bill should be dismissed, but it is contended on behalf 
• of the complainants that the proof does still show facts upon which 
they are entitled to relief, and upon which the essential averments of the 
bill can be maintained. In the minute-book of the meetings of the 
stockholders of the company the folio wing appears: 

"PAWTUOKET, April 16tb, 1868. 

"The stockholdera met according to agreement. Présent: J. T. Smith, 
John R. Brockett, W. F. Sayleg, H. A. Thompson, A. Clmmbers, J. 0. 
Starkweatlier; and tlie following gentlemen were duly represented by H. A. 
Thompson, viz.: H. Woods, Jr., Geo. g. Brown, Joseph Eeynolds. 

"Eesolved, that the capital stock of the company be f urther increased to an 
amount not exceeding one hundred thousand. dollars, and the directorS are 
hereby authorizeçl to issue new shares for that amount to the présent stock- 
holders at the rate of $6Q per sh^ç'e, prpvided the stockholdersshall consent to 
such issue. Eesolved, that the directofs be f ully empowered to carry into ef- 
fect the resolutions passed at the meeting of stockholders held March 20th 
\^st^ at such time, and in such manner, as/may seem most expédient for the 
lîiterests of the company. " (ïhis had référence to selling the real estate and 
buildings in lÉ'àwtucket, and proeuring'a léss expensive property elsewhere.) 
"Eesolved, that, whereas the affaifs of this compahy hâve rèached a point 
When it is absbltitely necessaiy that thé sura of $50,000 shall be raised by 
sale of our stock, as alreadyproposed, the Baltimore direutors are requested 
to call the Baltimore stockholders together, to ascertain what proportion of 
the proposed increase of capital stock will be taUen by them, and the Bliode 
island directors are requested to pursiie the same course in regard to the 
Ehode Island stockholders. Adjourhed to œéet on Thursday, April 30th, at 
10 A. M. AttfeBt: W. F. Saylbs, Secty. pro «ew»." 

In accordance with this vote, etock to an amount $17,500 less than 
$100,900 of faoQ value was issued,! to be disposed of to stockholders at 
$50 per share of $100 par value. Mr. Chapman, a Baltimore stockholder, 
gubsequenUy pledged himself that he would get the Baltimore stock- 
holders to take their pro rata proportion, and certificates were made out 
and dated October 14, 1868, and sent to him, as follows: George S. 
Brown,. 60 shares; Henry A. Tboinpson) 30; Hiram Woods, Jr., 30; 
Joseph Reynpldg, 35; Thomas J.-Wilson, 20; Horace Love, 15; R. Nor- 
ris, Jr., 10; A. A. Chapman, 245 shares. Many of thèse persons refused 
to apcept the certificates, and declined to be subscribers for the stock. 
Mx. Chapmanj in his testimony, says: 

"Some of them took it, and some did not. Mr. Brown did not take his; I 
bought biS; entire intérest out in the factory. Mr. Thompson and Mr. Woods 
took tlieir, stock. Mr. Eeynolds took his. I am not positive whether Mr. 
iV^il'son took, his or not. 1 know that Mir. Love did not take his. and Eichard 
iï'orris did not takèhis." 

The fact that the names appear on the stock register is entitled to but 
Uttle weight, ^s tbe certificates were issued without prôvious authority, 
e^cept fromMr. Qh.apman, who settled for it ail with promissory notes 
ôf the company, which he had taken up aiid held. Arising out of the 
tfansactiojis connected with this vote to inCrease the capital stock from 
$^Q,Q0p to $300.,000 many ditficult questions hâve beeu presented and 
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argued at bar. In the first place, it is contended on behalf of the de- 
fendants that there never was any valid corporate act authorizing this in- 
crease of capital stock, because the meetîng had not been properly called, 
and because a majority of the stockholders were not présent or repre- 
sented at the meeting which voted its issue. It is a fact which appears 
from the minutes that there was not a validly authorized représentation 
of a majority of the stock.. At this meeting of 16th April, 1868, assum- 
ing that Henry A. Thompson represented Allen A. Chapman's stock, 
which does not appear from the minutes, but probably was so because 
the proxy filed in the minute-bock authorized Thompson to vote Chap- 
man's stock as well as that of the other persons whom the minutes state he 
did represent, still there was not a majority of the 200 shares présent, 
unless W. F. Sayles was authorized to represent and vote the $36,000 of 
Taft stock. The testimony is very convincing that Sayles'- only author- 
ity with respect to the Taft stock was either a verbal dne or an assumed 
one. This stock was pledged to Sayles, and in his testimony he referred 
to the written agreement of pledge as containing his authority to vote it, 
but, when produced, the agreement, which. is. dated 12th March, 1868, 
is found to cpntain no such authority. The Rhode I^land statute (sec- 
tion 24) specially enacts that the pledgeor and not the pledgee of stock 
shall haye theright to vote it. • 

The flling ofthe certificate in the town^hip of North Providence on 
July 19, 1864, ended th© contractual individual liability of the stock- 
holders under the first section pf the law as to the debts thereafter con- 
tracted; and one question in this case iswhether as to those who never 
took the new stock their individual liabilitj' was revived by the issuing of 
the new stock, supposing its issue to bave been valid, and asto which.no 
certificate was or could be filed. In construing a statute so harsh and so 
destructive ofthe very purposesof incorporation, if does not seem to us we 
should, if avoidable, give it a construction which would put it in the power 
of those holding a majority ofthe stock,: many of them, perhaps, as was 
the fact in this case, themselves personally responsible by indorsement 
and otherwise for the bulk ofthe company's large indebtedness, by vot- 
ing an increase of capital by the issue of partially paid up stock to im- 
pose a ruinons burden upon stockholders whose individual liability had 
once ended. The reasoning of the opinion pf the court of appeals of 
New York in Veeder v. Mudgdt, 95 N. Y. 295, is to us very convincing, 
ànd the judgment of that court upon a similar statute, but under which 
the stockholders could only be held to an amount equal to the par value 
«f each one's stock, was that holders of the original stock were not lia- 
ble, and that the liability rested solely upon the hplders of the new stock, 
and only to the estent of their holdings of that new stock. But the 
question still remains whether any ofthe stockholders are to be held lia- 
ble on account of thealleged increase of stock of this company? The 
charter of the American File Company provided that the capital should 
not exceed $500,000, " to be fixed in amount by a vote of the company." 
The first section pf the law speaks of "the whole amount pf the ca,pital 
stock fixed ànd limited by the charter pf the company, or by a vote of 
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"the Company in pursuance of tbe charter or of law." The only référencé 
to an inçrease is in the last clause of section 2 which says: "In case of 
■incréase of capital stock of saiS cbmpanies, like proceedings shall be had 
asto the amount added and paid iri." It seems î;j us, reading the terms 
of the statute with the strictness which ail courts hâve held such législa- 
tion demands, that the changing of the capital stock once fixed by a vote 
of the Company muSt, in ordér to subject any of thé stockholders to a 
liability so greatly in dérogation of comraon right, be a change made by 
a valid corporate act. How far a stockholder would be estopped from 
setting up such invâlidity as against a créditer who had been misled to 
his injury in dealing with the corporation on the faith of such invalid 
incréase is a question which eannot arise in this case. The Garretts took 
the bonds of the company , issued in 1870, from Chapman, knowing noth- 
ihg of the company, and màking no inquiry, and the complainants them- 
selves, or those they represent, were the active managers, ofificers, and 
directors of the compaily, and they were ail liable iri Rhode Islandto 
the Garretts for this debt, "without référence to the supposed incréase of 
stock. They are not in the' position of innocent creditors of the com- 
pany, who naight by any posèibility hâve been misled to their injury 
■With regard to the stock, asséts, or sôlvency of the company. The com- 
pany never paid any dividends, and this third issue of stock, so far as 
ît Was taken at ail, was divided among certain of the old stockholders 
simply toreliève the company by coriverting a floating debt into stock; 
Thé company's indebtedness was not afterwards increased, and the bonds 
upon which the Garretts recovered judgment were issued to tàke up lia- 
bilities of thé company then existing. So far as this case discloees, we 
see no ground upon which to found a suggestion that any innocent per- 
eon who bas déalt With the company could be injuriously afifected by 
the proposed incréase of capital stock being held invalid for want of à 
valid corporate vote authorizîng itë issue. 

We think the complainants' bill must be dismissed as to the défend- 
ants generally upon the follo'wing grounds: 

1. Becausé the allégations of the bill are not sustained by the proofâ. 

2. Because the contractual liability of the défendants, who are hold- 
'era only of shares of the old $200,000 of stock, was extinguished as to 
Iftfter-contracted debtâ by the filing of the certificate on the 19th July, 
•18M, with the town-clerk of North Providence, wheré the manufactory 
was then éstablished, and was not revivedby the subséquent incréase of 
fetoèk, even if tailid. 

3. Because, as the issue of stbck in 1868 Was not authorized bya valid 
(Sbtporate vûtey it did not impose any liabilîty under the tirst section of 
thé Rhode Island law, even upon thôse of the défendants who accepted 
thé new stock. ' 

" 4. That therefot« the liability under which the complainants were 
-cbnipellàble to pây the bonds issued iii 1870, held by the Garretts, wa& 
Ittië pénal liability for hôt filing the annual cèrtificates under section 12, 
%hîôh coùld'only be enfôfced in Rhode Islande and in respect to which 
theâe defeùdanta^cannôt'be called'upontocontribilté. ■ 
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There are spécial défenses pleaded on behalf of certain o;E the, défend- 
ants, whiqh in our opinion are good, but the view we bave taken of com- 
plainants' case makes it unnecessary to discnsa tbem. The biU must 
be dismissed. 

BoMD, J., concurs. 



Milles v. Clabx. a td. 

(Circuit Court, D. ConnectUcvi. October 6, 1889.) 

1. GirrjH-lNTBB Vivos. 

C, a married wonias, having some $6,000 in her same in a savlngs T>ank, In ao- 
cordancè with a previously expressed intention direoted the bank teUer to transfer 
$1,500 toeachoftliree nièces, whiohhedid, charging beraccountwith $4,500. :0n 
her désire that the bank-books sbonld be so made that the monejr Could not be drawn 
dnWtogberlife, the teller indorsëd onthe pasa-books; "Only Mrs. O. ha8|)owerto 
draw.^ C. and her nièces -wrotetheirnames in the signature book, the word" Trus- 
tée" being added to that of. O. by the teller. The books were glyen to C., who, 
dnriùg hër Ufe, declared thài stae wàs trustée as to this mOney for lier nièces. The 
nièces «cc^pted tbegifts in ;tbe lif a-time of C; Heidavalid gif tinter Vivosi and 
that, cvrïng to the express déclaration of trust by C., nooessation of control over 
tbeproperty givén was'ùeoéàsary. ' 

• 1. ËVtBSKipB— DECIiAMAWOÏTS. : ! 

ETidençQ of déclarations and acts of the donor at or abaut the tinie of the accept- 
ànce 6f tbe gif t, sbowing her pùrpose in tpansf ârring the deposits to her Uiécés, was 
admiisiblë. •■, 

- Ini^Tliity. 
Jame» H. MsMàhon and J, H> BucUngham, for complainant. 
. W, L. Bennett a.aà W. B, SUidiMrd, {or défendants. 

Shipman, J. This is a bill in equity by one of the residuary lega- 
teea under.the will of Irène Cîlark, deceased, to compel three of the de- 
fendants to deliver to the executor of said will three, savings bank books 
alleged to be in their possession, and to Compel, the execùtor to receive 
said books, to inventory the deposits named therein as a part of the 
assets of said estate, and tocoUect the amount due thereon for thé bene- 
fit oi said estate. Mrs. Irène Clark, of Milford, Conn., died in Àpril, 
1887, leaving a last will, which was executed in November, 1881, by 
which, after a spécifie legacy to her husbaad, she gave ail therest of her 
Personal estate to six nièces, Irène M. and Martha A. Buckingham, Emma 
J. and Mary Belle Clark, Ellen C. Platt, and Eosalie Merwin, to be 
equally diyided between said persons; and appointed Alburtus N- Clark, 
the husband of said Emma J., her exécuter. At the time of her death 
she was from 76 to 78 yéars old, without children, the second wife of 

^ Bêla Ciark, ,to whom she was married late in life. Her living jrelatives 
were a sistqr.and a brother, diyers nephewsand grand-nepjiews, nièces 
and granilnieces. Her persoifial property, besides a >small amount of 
househpld goods an4 wearing apparel, amounted to $7,500.83, mostly 
coiisistiiig of deposits in savings banks. pn Oqtober 15, 1884, she had 

,^5,871 (Ml j^eppsit in the ponpecticut Savipgs Bant, ,of New Haven. In 
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pursuance of a previously expressed iuteqtion, she went to saîd bank on 
iaid day, accompanied by Mrs. Nellie G. Platt, gave the teller her bank- 
bôok to be written up, and directed that $1,500 should be transferred 
from her account to each one of the three défendants, Nellie G. Plàtt, . 
Emma J. Clark, and Mary Belle Clark. This was done, and three new 
accounts were opened in the names of said three persons, whereby each 
was credited with $1,500, and Mrs. Irène Clark's account was corre- 
sponsively reduced $4,500. Three new pass-books were made ont in the 
names of said three new depositors, and were given to Mrs. Irène Clark. 
She told the teller that shè wanted tô hâve the bank-books so fixed, or 
the entries so inade, that the œoney should belong to the persons named, 
but so fixed that they could not draw it and spend it during her life. 
The teller ihereupon entered upon the pass-books the words: "Only Mrs. 
Irène Clafk has power to dra#." The ledger accounts were in the names 
of said three persons. The said bank has a "signature book" so called, 
in which are entered the signatures of each depositor, and, when trust 
accounts are opened, the signatures of the trustée and of the ceatud que 
trust., Other façts in regard to the depositor or the cesttd que trust are aJso 
entered in this book for the purpose of identification. Mrs. Irène Clark 
on thiâ day wrote het nànie in the signature book, to which the teller 
added, in writing, the word "Trustée," but it did notclearly appear when 
the word was written. Mrs. Plàtt wrote her name in the book opposite 
tbe number of her pass-i|ook, and the two signatures were included, in a 
bracket. The words, "Mrs. Clark only to draw," were also written in the 
margin by the teller. Blank slips for the other two donees to sign, and 
upon which tostate the required facts, were given to Mrs. Clark. Upon 
her return to Milford, on that day, she showed the husband of Mrs. Platt 
the three bank-books, said that she had given the ,girls $1,500 each. 
showéd the two slips, and instructéd him to bave the two other nièces 
informed that they must bé signed and returned to the bank. TheSe 
slips she kept. In a few days the said two nièces were informed that 
, their aunt had giveh to each a bank-book of $1,500, and that she wanted 
thena to corne to her house and get some slips to sign and return to the 
bank. The slips were obtainëd, signed, and returned to the bank, and 
thè portions containing the signatures of the cestuis que trust were pasted 
iii the signature book, opposite the respective numbers of the books. 
The other facts were entered by the teller and some other clerk. After 
the signatures were pasted in the book, — but how long after did not ap- 
peàr,^hé teller also wrote the words, "Mrs. Irène Clark, Trustée," be- 
low each sigiiiïturè, and the words, "Mrs. Clark only to draw," in the 
margin. The bank-books were retained by Mrs. Irène Clark until a 
éhort time befbre her death, when ail the seven bûnk-books in which she 
was interested were intrusted by her to Mrs. Platt, for some purpose not 
known, and were, at the request of Mrs. Clark, returned to her three or 
four days before' her death. This request to return was manifestly to 
sàtisfyand quiet her husbaûd. Nothing has ever been drawn upon the 
tbree books in controversy, éither as principal or ioterest. Other.testi- 
tuony in regard to the exeouted pUrpose oif Mrs. Irène Clark tô give the 
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three deposits of $1,500 each to the said three persons, as declared by 
her after her return from New Haven and before the acceptance of the 
gifts by the absent nièces, and also about the time of and either before 
or soon after said acceptance, was given, Her executed and completed 
intention to give said deposits to the three donees, the actual gift, its 
consummation by an acceptance on their part, and her express déclara- 
tion of trusteeship during her life, of the said moneys for the benefit of 
the named persons, were clearly proved. Her purpose to give the sev- 
eral sums so that the funds should belong to said parties, and to create 
a trusteeship thereof in herself during her life, was plainly declared at 
the bank, and was honestly, and, so far as appears, at the request of 
Mrs. Irène Glark only, attempted to be carried ont by the teller in accord- 
ance wîth her wishes by the entries which he made upon the books pf the 
bank and the pass-books. ^ 

The facts bring the case within any rule which has been laid down 
in regard to the validity of gifts inter vivos. The courts of last resort in 
Massachusetts and in New York dififer from each other in regard to the 
absolute neeessity of an acceptance of the gift of the donee, {Genish v. 
InstiMwn, 128 Mass. 159; Martin v. FunA, 75 N. Y. 134;) but there 
can be no doubt that the donees in this case knew of and accepted the 
gifts. The àuthorities unitedly déclare that the gift may be made by 
delivering to the donee, or by the création of a trust in a third person, 
or in the donor; and that, where there is an express déclaration of trust 
in the donor, the rule which requires cessation of control and dominion 
by the donor over the personal prbperty which is given, is not applicable. 
Milroy v. Lord, 4 De Gex, F. & J. 264; Young v. Young, 80 N. Y. 422; 
Scott V. Bank, 140 Mass. 157, 2 N. E. Rep. 925; Minor v. Rogers, 40 
Conn. 512; Boone v. Barik, 84 N. Y. 83. Testimony in regard to the 
déclarations and acts of the donor which were made or which took place 
before or about the time of the acceptance of the gifts, and which declared 
her purpose in transferring the deposits to fhe donees, was objected to, 
This species of testimony is wont to be adraitted in this class of cases for 
the purpose of showing the intention of Mrs. Clark in makiug the trans- 
fer and holding the books, and of showing the character of said acts. 
Scott V. Bank, mpra. Thèse statements, being also against the interest 
of Mrs. Clark j and tending to prove the fact of the gift, are admissible. 
By the statute of Connecticut, in actions by or against the représenta- 
tives of a deceased person, the entries, memoranda, and déclarations of 
the deceased relevant to the matter in issue may be received as évidence. 
No testimony was given by any of the parties to the suit in regard to the 
acts or déclarations of the donor. The complainant makes the point 
that, in case thèse transfers were gifts, they were in partial ademption or 
satisfaction of the residuary bequests under the will. Without stopping 
to consider the question whether the principle of the ademption of a gên- 
erai or spécifie legacy is applicable to the case of thèse residuary legatees, 
it is sufficient to say that the testimony prpves the existence of an inteht 
' oh the part of the testatrix that the gifts were to bave no référence to the 
testamentary disposition of het property. Let the bill be dismissed. 
v.40F.no.l — 2 
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CabbingtoiiI! t>. Lentz d al. ^ 

(OircMtt ÇoMrt, JS. D. JMïssoM»^ £. I>. September 24, 1889.) 

1, VbSBOR AHl) VBNDISB— BOWA FlDB PUBOfiABEBS— EQUITABIiB TiTLB. 

Complainant olaimed land \inder fleed from S., who wa? alleged to hâve liougbt 
it from the qounty. There was no direct évidence of a sale to S., but it appeared 
that tbe oounty had taxëd the latidj and he had pald tbe taxes; tbat in a book pre- 
served In the office of the «léj^k, but not one of the records of the county, there was 
a stateinent of the sale to bim ; that in one of tbe officiai books there was an entty 
of money received from bim in payineht for the land; and it appeared from ono 
oertifioate,.Bigiied by tbe register of the county, that tbe land had been soid to S., 
. and from ànothef, signed by the receilTer of the county, tbat he had pald for it. 
Défendant afterwards bought the latod from tbe county; but it was proven that he 
had accesB to ail «f the records, and bad notice bel ore tbe sale was completed tbat 
complainant clalmed the property. Meld, that the équitable title was in complain- 
ant, ai;d défendant wonlabe compelled to convey the légal tiile to him. 

2. CosTs— Rbïusai to Disolosb Intebbst. 

. The f act tbat,.a djsfpndant holds a pontract in respect to tbe land, and refuses to 
produoe it, Will justify a ^ëorèe diVeâting bim of ail iitle, and subjecting bim to 
icosts Witb the ottiër defetadants. '^ 

8, WASTH— WbO iS LlABLB. ; , ■. I ' 

Though a défendant asslstéd in obtalning the title, yet, if he did not take part 
in, or reoeive benéflt from, the Waste 'to tbe property, damâmes Will not be de(»«ed 
agaittsthim. ■ 

I In Equity . , Bill to çompel the opn vey ance of légal title. = 
TTittram IT. Ckipton, for coioplainant. 
i , J?. i?. JtiCTite, for (défendants. , , 

BaBw^it, G. J. In this case Isa, bîU filed by complainant,, alleging 
that he bas the équitable title to a tract of land in putler county; that 
the légal title is in défendants; ançi aeeking to charge them as trustées 
for hiiin; itQcompel the vesting of the légal title in him; to recoyer pos- 
8essiqn;,and;hftve an açcoun|ing.for waste. Theland is whatisknown 
as ''swatnp, land." The défendant Potter obtained title from tbe county 
in 1887. • Complainant insists that in 1857 one James Stunson bought 

. and paid for theland. By the act of September 28, 1850, the çwamp 
lands in Missouri were granted to the state of Missouri. 9 U. S. St. at 
Large, 519, By the act of the législature of Missouri of March 3, 1851, 
(liaws 1851*, p. 238,) and the act «f February 28, 1853, (Laws 1852-53, 
p., |08,) the title to thèse lands pasged to the county of Butler. Sq held 
by the suprême court of the state in lÂnviUev. ^ohanan, 60 Mo, 554, and 

]Mitchett V. Nodaway Oounty, 80 ,Mo. 264. , By the act of March 1, 1855, 
(Laws Mq. 1854-55, p. 154,) the clerks ofthe several county courts 
were made ex officio registera, and the treasurers ex officia, receivers, for 
the purpose qf performing ail duties in respect to the sale of swtkmp lands 
in ih.eir respective counties. By other statutes the counties were author- 
ized to sell, and by an act of November 5, 1857, (Laws 1857, p. 258,) 
irregular saJes,:Wiereratifieà. 

^^Now, the firat and pivotai question is whother StuQson bought and 
paid for thèse lands;. There is no direct testimpuy of purchase or pay- 
ment. StunsoU) is dead. It appeai;s that the land was taxed by tba 
coiiuty,and that Stunson, and thosecjaiming underhim, paid the taxes. 
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Of coùïse Ihe land, whilè it belonged to the county, was not taxable^ 
and the fàCt that it was tàxed, and the taxes paid by Stunson, is évi- 
dence that it had been sold, and sold to Stunson. There is found in the 
office of the county clerk of Butler county a book which is marked "Re- 
ceiver's Register of Swamp Lands of Butler County, Missouri." I should 
judge from the testimony that it was not looked upon as one of the offi- 
ciai county records, and yet it was preserved as a book of the office, and 
on that book is a statement of the sale, describing the lands, the pur- 
chaser, aiid the price. There is also in one of the officiai books of 
the county, (Record D,) — an entry of a receipt from James Stunson of 
warrants, $240; and on the front leaf of that book is written, "Charges 
of money received for swamp lands;" and at the head of the first page is 
written, "Treasurer of Butler county, in account current on account of 
swamp-land funds of said county." There is also in the office of the 
state register of lands two certificates, — one signed by the register of that 
county, and the other by the receiver of the county; the one showing 
a sale to James Stunson of this land, and the other payment for this land. 
It is contended on the part of défendants that tbose certificates are not 
in forni. They should hâve been siraply receipts, as prescribed by the 
statute, instead of certifiœités. Be that as it may, thèse varions records 
in the county offices and in the state land-office, coùpled with the fact 
that the land was subjected to taxation, and taxes paid by James Stun- 
son and those claiming under him, is satisfactory évidence ofasaleto 
him, and, in the absence of ail contradictory évidence, sUfficient to 
prove that be bought and paid for the land as claiftiéd. On the records 
of the county is to be found a deed from James Stunson to the father of 
the présent complainant, and une from siich grantee to the présent com- 
plainànt, so that there can be no question but that the équitable title to 
thèse lands passôd from the county, through Mr. Stunson, to the com- 
plainant. 

It is further ihsisted by the défendants that Mr. Pbtter is a bofia fide 
purchaser withotit notice; that the entries in those books in the county 
derk's office were not entries made by authority of statute, and there- 
fore fumiéhed no constructive notice; and that Mr. Potterin fact had no 
actual notice. There is testimony— contradicted, it is frue, but testi- 
mony which commends itself to the considération of the court — that some 
time before Mr. Potter purchased hè was informed that this complainant 
owned the land, and was holding it for sale. AU thèse entries on the 
books of the state land-office and on the books found in the county clerk's 
office, as well as the entry on the county clerk's officiai record, were 
within his reach, if he had been anxious to find whether there had been 
a prior sale. More than that, after the negotiations for a purchase, and 
before the deed was made to him, the county court was advised that the 
title was in this complainant. It thereupon rescinded the order of sale, 
and of that Mr. Potter unquestionably had information. Indeed he 
threatened the court with mandainua to compel a deed. We are clear 
that Mr. Potter does not stand in the position of a bona fide purchaser. 
He either knew of the outstanding équitable title, or was put in posses- 
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don of information sufficient to compel an inquiry. The équitable title 
being in the complainant, and Potter having taken with notice of sucb 
équitable title as against him, complainant is entitled to a decree. Mr. 
Nasmith stands in no better position, for he simply furnished money to 
Mr. Potter, who acted in ail things as his agent, and notice to the agent 
is notice to the principal. ' 

Mr. Lentz files adisclaimer, and asks to be discharged with his costs. 
But he holds a contract from Mr. Potter in respect to part of the land. 
He refuses to produce such contract, and hence we are not advised of 
its provisions. But the fact that he holds some kind of a contract is 
sufficient to justify a decree against him divesting him of ail title, and 
subjecting him, with the others, to the costs of this suit. A decree will 
go canceling the title held by ail the défendants, and vesting it in the 
complainant, and directing, further,, that the défendants deliver to the 
complainant, upon production of a copy of the decree of this court, 
within five days, possession of the land, and that, upon a failure to so 
deliver possession, a writ of assistance be issued to put him in posses- 
sion. 

With respect to the damages it appears that aince his purchase Mr. 
Potter, for himgelf, his children, or, his principal, has .stripped; the land 
of its timber. The value of the waste done is estimated differently by 
différent witnessps. Mr. Lanej who was the agent of the complainant, 
says thatthere was about 295 acres of timber, and that the value ;Of that 
timber was $4 an acre. We do not think that this is a casç. in which the 
court ought to strain a point to relieve from responsibility, for it looks 
very much as though it was a scheme to get a semblance of title in or- 
der to strip the., land of the timber. We lliink $900 would be a fair 
amount of damages to charge against thèse défendants. So far as Mr. 
Lentz is concemed, while he was instrumental in obtaining the title jfrom 
the county, yet that fact does not necessarily make him a participant in 
the waste done theireafter, and, unless he took part in such waste,, or 
was to share in the profits therefrom, the mère fact that he assisted in 
•obtaining the title does not make him responsible. 

We are unable to see from the testimony that he bas conducted him- 
self in such manner as to be responsible for the destruction ^nd cany- 
ing off of the timber. As to Mr. Lentz, the decree will be for possefi- 
sion, tille, and costs, and as against the others, for possession, title, cosU;, 
and $900 damages. 
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Consolidated Electeic Light Co. v. McKeespobt Lxght Co. 
{Circuit Court, W. D. Pennaylvania. October S, 1889.) 

I4 Patents fob Inventions — Electric Light Cabbons — Extent ov Ci-aim. 

The claims of letters patent granted May 12, 1886, to the Blectro Dynamlc Ll^ht 
Company, for improvements in electric lamps, (exoluding the third claim, which 
was not in issue,) are substantially as foUows: (1) A oonductor of carbon, made 
of fibrous or textile material, and of an arched form; (8) a oonductor of carbon, 
made of flbrous material, in an hermetically sealed chamber, without regard tQ 
form ; (3) the combination of a oonductor of carbon, made of flbrous or textile ma- 
terial, in an arched form, and the glass chamber, hermetically sealed, and deprived 
of carbon-consuming gas. Held, in view of the state of the art, and the évident 
necessities of the case, that thèse claims amounted to the broad claim of the exclu- 
sive use, in incandescing lamps, of ail carbons mode of flbrous or textile materials. 

2. Same. 

Such a claim is void for want of novelty, in view of the fact that wood charcoal 
had previously beeu used for electric lighting in Incandescent lamps. 

8. Sàkk — Amendmbnt to Application. 

The original application of Sawyer & Man, filed January 9, 1880, for a patent for 
improvements in incandescing electric lamps, was evidently intended to secure 
only the arched form of the carbon burner; but in 1885, after Edison's inventions 
had been published to the world, the purpose of the application was changed to se- 
cure the use of ail carbons made of flbrous material. Hçld, that such a change was 
not justifiable, and the claim based thereon is void. 

4. Same — ^Invention. 

Held, furfher, from the évidence in the case, that Sawyer & Man did not invent 
a sucoessful lamp, and did not discover the principle on which such a lamp could be 
made; but that the true principle for constructing such a lamp was described in 
the patents of Edison applied for in April, 1879, and November 4, 1879, and num- 
bered 237,339, and 223,898, as ezhibited in the filamental 6r thread-llke conductors 
or bumers, inclosed in a more perfect vacnum than had ever before been ujsed. 

In Equity. Bill for infringement of patent. 

Edmund Wetmore, Thomas B. Kerr, Amos Broadnax, and John DalzeUi 
for complainant. 

. R. N. Dyer, B. F. Thurston, G, P. Loivry, W. R. Griffin, and Magnvs 
TJlaum, for respondent. 

Beadley, Justice. This is a bill for the alleged infringement of a pat- 
«nt, filed December 8, 1887, and the patent alleged to be infringed is 
dated May 12, 1885, and is for improvements in electric lamps. Itwas 
granted upon the application of William E. Sawyer and Albon Man, of 
New York, to their assignées, the Electro Dynamic Light Company, and 
by mesne assignments was transferred to the complainant, whose title 
commenced in October, 1882, before the patent was issued. The appli- 
cation for the patent was filed January 9, 1880, »nd the issue was de- 
layed by varions proceedings in the patent-office, including an interfér- 
ence with an application of Thomas A. Edison, which had been filed a 
inonth earlier, to-wit, December 11, 1879. Various défenses were set 
up in the answer, such as anticipation by prior inventors, vagueness of 
description, want of novelty and utility, undue change of spécification 
f fter filing, surreptitious claim of an invention made by Edison, etc. It is 
«onceded that the défense of the suit is conducted by the Edison Electric 
Light Company, a corporation of New York, which sells the lamps com- 
plained of as infringements of the patent, and is interested as assignée in 
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the patents, for electric lights formerly owned by the Edison Electric 
Light Company, and in the question of interférence between Edison and 
the complainants. In the spécification of the patent sued on, called 
"Sawyer and Man Patent," the invention is described as relating to that 
dass of electric lamps employing an incandescent conductor, inclosed in 
a transparent, hermetically sealed vessel or chamber, from which oxygen 
is excluded,and constituting an improvement upon the apparatus shown 
in a previous patent granted to thiesàme parties (Sawyer and Man) June 
18, 1878, ji.nd numbered 205jl44. It is further stated in the spécifica- 
tion that the Invention relates more especially to the incandescent con- 
ductor, its' substance, its form, and its combination with the other élé- 
ments composing the lamp; and that the improvement consists, first, 
of the combination in a lamp chamber, composed wholly of glass, as de- 
scribed in the said, former patent, of an incandescent conductor of car- 
bon, made from a vegetable fibrous material, in contradistinction to a 
similar conductor made from minerai or gas carbon, and also in the form 
of such conductor, combined in lighting circuit within the exhausted 
chamber of the Jamp. The construction of the lamp is then described; 
référence being made to the drawings for illustration. The lamp as de- 
scribed and shown in the drawings is a glass cylinder, with rounded top, 
cemented at the bôttom to a glass disk or plate, ground to fit closely to 
the cylinder, and the whole bottom inclosed in a cup âlled with wax or 
sui table cernent, to prevent, »s fer as possible, the access of atmospheric 
air. Two holes are made in the bottom of the lamp for the passage of 
the wires which convey the electric outrent into and out of the lamp. 
The carbon conductor within the glass cylinder is cohnected by its ex- 
tremitiestô thèse two wires, respectively, in a mode specified in another 
patent of Sawyer and Man, dated December 10, 1878, and numbered 
210,809, sô as to constitute a part of the circuit; and having a low con- 
ductivity, and presenting a certain amount of reàistance to the current 
of electricity, it becomes incandescent and highly luminous. If the car- 
bon in this condition were expbsed to atmospheric ûir, that is, to oxy- 
gen, it wouid be consumed by combustion. Hénce ànothér part of the 
combination necessary to the resuit consists in fillihg the lamp with nitro- 
gen gas, or other gas, which prevents combustion, to the exclusion of 
atmospheric iair. The mode of dôing this is pointed out in the patent 
No. 206,144, before referred to. It is further stated, in the spécifica- 
tions; that in the practice of the invention the applicants had made use 
of carbonized paper, and also woôd carbon; also that thëy had used con- 
ductorsof différent shapes, such as V-shaped, àiïd with rectaùgular cor- 
ners, but preférred the arch-shapèd, as shown iri the drawings. It ià 
added that a description of thé mode of makihg the illuminating carbon 
conductors described, "and tnàkitig the subject^matter ofthis impro\re- 
ment," was unneCeBsary,.as thëy cduld bemade, by any one skilled in the 
art, by the orditïary well-knowb teiethods in practice. The spëcification 
then istâtes the proposed practical âdvantages ôf the arched form of the 
conductor^ by its permitting the carbon to expand and contract, and 
casting less shadow^ and the advantage of making the wall ôf the lamp 
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whoUy of glass, by Ha preventing oxidation, leakage, etc., and states 
particularly the advantages resulting from the manufacture of the car- 
bon from vegetable fibrous or textile material, instead of minerai or gaa 
carbon. " Among them," it says, "may be mentioned the convenience 
afForded for cutting and making the conductor in the desired form and 
size, the purity and equality of the carbon obtained, its susceptibility to 
tempering, both as to hardness and résistance, and its toughness and du- 
jability." " We hâve used," it is added, "such burners, inclosed in her- 
metically sealed, transparent chambers, in a vacuom, in nitrogen gas, 
and in hydrogen gas, but we hâve obtained the best results in a vacuum, 
or an attenuated atmosphère of nitrogen gas; the great desideratum being 
to exclude oxygen or other gases, capable of combining with carbon at 
high températures, from the incandescing chamber, as is well under- 
stood." The patent bas four claims: 

" (1) An incandescing conductor for an electric lamp, of carbonized fibrous or 
textile material, and of an arcli Or borseshoe shape, substantiallyas hereinbe- 
fore set forth. (2) The çombination, substantially as hereinbefore set forth, 
of an electric circuit and an incandescinsr conductor of carbonized fibrous ma- 
terial, included in and forining part of said circuit, and a hermetically sealed 
chamber, in which the conductor is inclosed. (3) The incandescing conductor 
for an electric laiiip, formeidof carbonized papèr, substantially as descrlbed. 
(4) An incandescing electric lamp, consisting of the folio wing éléments, in çom- 
bination: First, an illuminating chamber, made whoUy of glass, hermetically 
sealefi, andoutof wbich ail carbon-consuming gas bas been exhausted or driyen ; 
second, foi electric circuit; conductor passing through tbe glass wall of said 
chamber, and hermetically sealed therein, as described; tMrd, an illuminat- 
ing conductor in said circuit, and folraing part therêof, within said chamber, 
consiétihgof carbon madefrom fibrous or textile material, having the form 
of an arch or loop, substantially as described, for the purpose specilied. " 

Thç great question in this suit is whether the patent sued on is valid, 
so faras it involves a gênerai claim for the use,, in electric lamps, of in- 
candescing: carbon çonductors, made of fibrous or textile substances. If 
, it iSj the coniplainant must prevail; if it isnot, the bill must be dis- 
missed. The idaims of the patent (excluding the third claim, which 
the défendant does not use, and which is not involved in the case) may 
be summarized as foUows: (1) A conductor of carbon, made of fibrous or 
textile material, and oif an ^rched form ; (2) a conductor of carbon, made 
of fibrous material, in an hermetically sealed chamber, without regard 
to form; (3) The çombination of a conductor of carbon, made of fibrous 
or textile material, in an arched form, and the glass chamber, hermetic- 
ally sealed, and deprived of carbon-consuming gaa. The claim of the 
çombination last named may be digmissed from considération as a sep- 
arate claim; because a glass chamber, hermetically sealed, for holding 
the îigMj has always been used» and must necessarily beused, in ail in- 
candescing carbon electric lamps. It was use^ by King in 1845, by 
, Greener a,nd Staite in 1846, by Roberts in 1852, by Konn in lS72, by 
.Kosloff in 1875, and by others. Unless the patent is valid for the con- 
, ductot of caiil^oa , made of ûl?rou3 qç textile material , in an arched form , it 
cannotbe made valid bycombip^pg. ^uch conductor with a glass cbam- 
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ber, hermetically sealed. We are equally of opinion that the giving of 
an arched form to the conductor was not new, and could not give to the 
claim any validity which it would not hâve as a broad claim of the con- 
ductor itself, made of carbon produced from a fibrous material. The 
arched or bent shape in incandescent conductors was applied in 1848 by 
Staite to an iridium conductor, in 1858 by Gardiner and Blossom to a 
platinum conductor, and in 1872 by Konn to a carbon conductor. In 
the last case the conductor was inclosed (as it had to be) in a glass lamp 
or case filled with nitrogen or other gàs incapable of supporting combus- 
tion. Thé carbon, it is true, is presented in a V-shaped form; but in a 
gimilar patent, applied for a few weeks afterwards, claiming the same 
apparatus for the production of beat, the patentée very properly says: 
"It is évident that stems of other shapes may be used." If the U or V 
shaped form had not been given to carbons made in fibrous material, for 
incandescent light, before Sawyer and Man adopted that form, it was 
merely an application by them of an old device to a new and analogous 
use. But the carbons used by Konn included charcoal, as well as other 
carbons. He mentions graphite as préférable, but he claims the use 6f 
carbon generally. As before stated, therefore, the patent must be con- 
strued as making the broad daim to the use, in electric incandescing 
lamps, of ail carlâons made of fibrous or textile substances. 

Is the patent valid for such a broad claim? The défendant contends 
that it is not — Mrst, because nb àUch invention was set forth in the orig- 
inal application, but was intrbduced for the flrst time more than four 
years after it was filed, and aftèr the same material had been used by 
Edison, and claimed by him in an application for a patent; seconcUy, be- 
cause Edison, and not Sawyer and Man, was really the orignal and first 
inventor of an incandescent conductor made of fibrous or textile material 
for an electric lamp; thirdly, because, if Edison wàs not the first inventor, 
the thing claimed as an invention was old, and neither of the parties was 
entitled to a patent for it. The whole vegetable kingdom is composed 
of fibrous material, and ail carbon or charcoal made therefrom cornes 
within the scope of the complainant's claim. Silk is fibrous or textile, 
and carbon made from silk thread is therefore within the claim. Min- 
erai coal, and the carbon produced in gas-retorts, are not included. Can 
it possibly be said, when we look at the history of the art of electric 
lighting, that carbon made from fibrous or textile material was never 
used for that purpose until Sawyer and Man used it in 1878? We thinl: 
not. We do not propose to describe in détail the various English pat- 
ents of prior date which bave been adduced in évidence. The word 
" charcoal," as well as "carbon," is constantly used to define the material 
from which the conductors were made; and that word, in the English 
language, prima fade refers to carbon or coal madeof wood. We cannot 
yield our assent to the ingénions theory of the complainant's counsel, and 
some of their witnesses, that the word bas come to hâve an artificial or 
technical meaning, in this particular art, signifying gas or minerai carbon. 
We think that carbon made from wood or other vegetable material is gen- 
erally intended. In Kiug's patent of 1845 he Says: 
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"The nature of the invention consista in the application of continuons me- 
tallic and carbon concluctors. intensely heated by ihe passage of a ciirrent of 
electricity to the purpose of illumination. " " Whencarbon is used, it becomes 
necessary, on account of the affinity this substance bas for oxygen at high 
température, to exclude from it air and moisture. To accomplish this in the 
most perfect manner, it should be inclosed in a Torricellian vacuum." 

He does net confine himself to any particular kind of carbon. It is 
true, he does afterwarda say: "That form of carbon found on the interior 
of coal-gas retorts which bave long been used, is well suited for this pur- 
pose;" but bis claim is gênerai, for "the application of metallic and carbon 
conductors, intensely heated," etc., and the use of wood carbon would 
hâve infringed the patent. Greener and Staite, in their patent of 1846, 
in describing how they prepared the carbon for the incandescing stems 
in their lamps, say: 

" We take a quantity of lamp-blaclc, or of charcoal rednced to powder, or of 
coke reduced also to powder, which has been purifled," etc. "The carbon 
thûs highly purifled we next bring into a state of great dryness, and then cou- 
vert it into solid prisms, or into cylinders, both solid and boUow," etc. 

The charcoal hère referred to is clearly wood charcoal. Roberts, in 
his patent of 1852, says : 

" Another part of my invention consists of a mode of obtaining electric light 
by passing a current of eleetricity through a thin pièce of graphite, coke, or 
charcoal, orother infusible body, beingaconductor of eleetricity, whilstit is in- 
closed in a vacuum, or space not containing any oxygen or other matter, which 
can cause the combustion or destruction of it, when brought into an incandes- 
cent state by the action of the current of eleetricity." 

This certainly refers to wood charcoal. We hâve already alluded to 
Konn's patent of 1872, in which he claims carbon stems generally, ar- 
ranged as specified in the patent, for giving incandescent light. We 
may add that, in the earliest experiments of Sir Humphrey Davy and 
others on the effects of the electric current in producing light in varions 
substances, charcoal was one of the most fréquent articles used for that 
purpose. Long prier to 1878 it was a well-known fact in science and the 
arts that the transmission of the electric current through a pencil of char- 
coal, interposed in a metallic circuit, would produce intense light; and 
that when this charcoal was guarded from contact with oxygen, in a 
vacuum or otherwise, it would not be consumed. This is fully verified, 
not only in scientific writings, but by the statements found in several of 
the patents referred to. The great desideratum was to construct an appa- 
latus and to discover a process which would make the light economical 
and convenient of use for ordinary domestic purposes. We are clearly 
of opinion, therefore, that neither Sawyer and Mau nor Edison can main- 
tain any just claim to the exclusive use of charcoal generallj', in any 
form, as an incandescing conductor in an electric lamp. This view of 
the subject is sufficient to décide the présent case against the complain- 
ants. But there are other considérations which go to corroborate the 
conclusion to which we bave corne, which, howèver, we shall only cur- 
«oxily examine. 
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It is very dear to us that, in the original application for the patent 
sued on, the applicants had no such object in view as that of claiming 
ail Carbon made from fibrous and textile substances as a conductor for 
an incandesoing electric lamp, Nothing on which to base any such 
claim is disclosed in the original application. We hâve carefuUy com- 
pared it witl^ the amended application, on which the patent was issued, 
and are fuUy satisfied that, after Edison's inventions on this subject had 
been published to the world, there was an entire change of base on the 
part of Sawyer and Man, arid that the application was amended to give 
it an entirely différent direction and purpose from what it had in its 
original form. It is true that the last claim of the original was for "an 
illuminating arc, made of carbonized fibrous or textile materlal." But 
this claim had spécial référence to the arched form of the conductor, 
rather than'to the material of which it was composed. And this claim 
is the only expression in the applîca,tion which even suggests any exclu- 
sive right to ail vegetable carbons, or ahy invehtion or discovery in rela- 
tion thereto. No advantage in the use of said carbon is anywhere al- 
leged. The whole soope and purpose of the application related to the 
arched form of thé conductor. A'sûbsidiary purpose was to claim car- 
bon made from paper or pasteboard. They say distinctly: "Our im- 
provement consisté in the employment of an incandescent arc of carbon 
iû the circuit a^ the light-givirig médium," — ^"carbon" generally, not any 
patticular carbon. By an adroit atnehdment made in 1885 they sàyr 
"Our improvement relates more espéçialiy totheihçandescing conductor» 
its substance, its form, audits cona^ination with the other éléments com- 
posing the lamp." The purpose of this amendment is obvions, and needa 
ho comment. Âfter explaining thé drawings, the original application 
goes on to say: 

"Our improved burner or incandescent arc cpnsists of an arch-shaped or 
semi-cylindrical pièce of carbon, A, wounted in its clamps or supports in thé 
usual well-known ways. We hâve trled carbonized paper covered with pow- 
dered plumbago, wbod carbon, or chàrcoal, and oiàinary gas carbon. We 
bave also used such arcs oi^ burners of various sbapes, such as pièces witlî 
theîr lôwer ends secured to tlieir respective supporta, and witli their upper 
ends united, so as to form an inverted V-shaped burner. We hâve also used 
arcs of varying contour, that is, with rectangular bends, instead of curvilinear 
onea. but prefer the arch-shaped, as the sliadow east by such a burner is less 
than that produced by other forms 6Ï burners. We hâve used such burners 
in close transparent chambers, in a vacuam, in nitrogen gas, and in hydrogen 
gas, but bave attained the best results in a vacuum or attenuated atmosphère 
of nitrogen; the great deaideratum being to exclude oxygen from the combus- 
tion chamber, as is well understood. The opération of our improved a,ppara- 
tus will readily be understood from the foregoing description." 

Then come the claims, as folibws: 

"S'irst, incandesoing arcs for electric lights, made of carbon, substantially 
as hereinbefore set forth; second, ipcandescing arcs of carbon, in combination 
with the circuit of an electric light; third, tlie combination, substantially as 
hereinbefore set forth, of thé Circuit bf an electric light, an inèandescing arc 
of carbonized paper, included in the circuit, and a close transparent chambeir 
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in which the arc is inclosed j fourth, an ineandescing arc, made pf carbonized 
fibrous or textile material. " 

This is the whole of the original application, except the formai intro- 
duction. The arc is everything. The changes are rang on the arc. 
The fact is that Sawyer and Man were unconscious that the arc was not 
new, and supposed that they could get a patent for it; but, as their eyes 
were opened, they changed about, and amended their application, and 
made the material of theconductor the great object, — carbon made from 
fibrous or textile material. Compare the original with the amended ap- 
plication, as first stated in this opinion, and this purpose most obviously 
appears. The carbons mentioned in the original application are merel/ 
mentioned by the way, to show that the arched form would apply to ail 
kinds of Carbon. "We hâve tried carbonized paper, covered with pow- 
dered plumbago, wood carbon, and ordinary gas carbon." This is 
chariged in the amended application to the words: "In the practice of 
our invention, we hâve made use of carbonized paper, and also wood car- 
bone" The object of this change is raanifest. In other parts of the 
amended spécification the importance of vegetable carbon, as distin- 
guished from gas carbon, is dwelt upon. Thus they say in a former 
paragraph: 

"Our improvement consists, first, of the combination in a lamp chamber 
composed whoUy of glass, and described in patent No. 205,144^of an inean- 
descing conductorof carbon, made from a vegetable fibrous matersal, in con- 
tradistinction to a similar conductor made from minerai or gas carbon, and 
also in the form of such conductors, so made from such vegetable carbon, and 
combined in the lighting circuit within the exhausted chamber of the lamp." 

The fact that the whole object of the application was changed is evinced 
by the corrtspondence of the parties. In a letter from William B. Bald- 
win, one of the attorneys of the applicants for the patent, to bis clients, 
the Electro Dynamic Light Company, (who then owned the interest in 
the invention,) dated January 8, 1880, he says: 

"I bave this day prepared an application for patent of arched form of an in- 
candescent carbon electric lamp, made by Wm. E. Sawyer and Albon Man, as 
joint inventors, containlng a request for the issuing of such patent to your 
Company, etc. I will not make any altération in the claims or spécification 
of said patent, enlarging its scope beyond its intended purpose of covering the 
arched or angalar form of the carbon used for incandescent electric lights." 

In a letter from Albon Man, one of the applicants for the patent, to a 
Mr. Cheever, dated December 12, 1880, he says: 

"I hâve reeeived your two notes of llth inst, inclosing letter from the pat- 
ent-oflace, advising Messrs. Baldwin, Hopkins, and Payton of substitution of 
Mr. Broadnax asattorney in carbon arch matter." 

This had relation to the application in question; Baldwin, Hopkins & 
Payton being the solicitors in the case, and Mr. Broadnax being substi- 
tuted in their place. "Carbon arch matter" are words that could hardly 
be more suggestive. As before stated, Edison had filed an application 
for a patent in December, 1879, about a month prior to the p,pplicalion 
îri question; and in September, 1880, an interférence was deckred be» 
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tween Ihe two applications. The controversy raised on thîs interférence 
related principally to carbon made from paper, whicb Edison claimeJ 
in his application. The case was not tinally decided until the beginning 
of 1885. Mr. Broadnax wa^i examined as a witness in thîs suit, and tes- 
tified as follows: 

"After the décision of the commissioner of patents of the interférence, 
awarding priority of invention to Sawyer andMan, I resumed the prosecution 
of the application, insisting upon our right to the daims that had been once 
rejected by the examiner, among which was one for the U-shapod or loop- 
carbon illuminant. My attention was then called for the flrst time by the 
examiner to the British patent of Konn, in which is shown an arch-shaped 
carbon illuminant, and vibicb, as I thought, anticipated broadly the claim for 
the U-shaped or arch-shaped carbon illuminant; and then, in the discussion 
of the case with the examiner, my attention was called to the patentability of 
the fibrous carbon illuminant, as such, on account of tlie properties such car- 
bon possessed, which made it available for electric lighting above ail otber 
carbons." 

Being asked when thîs was, he said ît followed soon after the décision 
of the commissioner of patents upon the question of priority, or as 
soon as he could, in the ordinary course, get the case before the pri- 
mary examiner again. His best recollection was that it occurred in 
February, 1885. This testimony of Mr. Broadnax, which is undoubt- 
edly to be relied on, in connection with the letter just quoted, shows 
that the idea of claiming carbons made from fibrous and textile materials 
was an after-thought, and was no part of the purpose of the original ap- 
plication. The amendments relating to this new and broad claim were 
made afterwards, in February and March, 1885. We are of opinion 
that the changes made in the application in this regard were not justifi- 
able, and that the claim in question cannot be sustained. 

There are other aspects of the case, to which we might refer, which 
operate strongly against the claim of the complainants. We are not at 
ail satisfied that Sawyer and Mah ever made, and reduced to practical 
opération, any such invention as is set forth and claimed in the patent 
in suit. Their principal experiments were made in 1878, and perhaps 
the begiuning of 1879. The évidence as to what they accomplished in 
the construction of electric lamps is so contradictory and suspicious that 
we can with difficulty give credence to the conclusions sought to be 
drawn from it. We are not satisfied that they ever produced an electric 
lamp with a burner of carbon made from fibrous In aterial, or any ma- 
terial, which was a success. During the year referred to, 1878, and the 
beginniug of 1879, they applied for and obtained ten différent patents 
(besides an English patent) on the subject of electric lamps; but not one 
of them contains a suggestion or a hint of any such invention as is 
claimed in the patent in suit, which was not applied for until 1880. 
They ail relate to lamps with straight pencil burners, generally of car- 
bon, but without any préférence given tD one kind of carbon over an- 
other. The application for the patent in suit was not, made until Janu- 
ary, 1880,r-nearly or quite a year after ail their experiments had 
ceased, and after the inventions of Edison had been published to the 
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world. One cannot read the patents before applied for by Sawyer and 
Man, witH ail tbeir détail of apparatus and process for constructing 
and managing the straight stem conductors, without distinction of car- 
bons, — apparatus and processes, many of which would be needless in 
thelamp now claimed, — without indulging some degreeof astonishment 
at the pains and ingenuity gratuitously expended or wasted, if it was 
true that, ail the time, they had in their possession a secret invention 
which would take the place of those complicated contrivances. The ex- 
planations ndade by the complainants for the delay in applying for the 
patent in suit fail to satisfy our minds that Sawyer and Man, or their 
assignées for them, hâve not sought to obtain a patent to which they 
were not legitimately entitled. But suppose it to be true, as the sup- 
posed inventors and some of the other witnesses testify, that they did 
in 1878 construct some lamps with burners of carbon made of fibroua 
material, and of an arched shape, which continued to give light for 
days or weeks or months, still, were they a successful invention ? Would 
any one purchase or touch them now ? Did they not lack an essential 
ingrédient which was neeessary to their adoption and use? Did they 
go any further in pHnciple, if they did in degree, than did other lamps 
which had been constructed before ? It seems to us that they were fol- 
lowing a wrong principle, — the principle of small résistance in an incan- 
descing conductor, and a strong current of eleetricity; and that the great 
discovery in the art was that of adopting high résistance in the con- 
ductor, with a small illuminating surface, and a corresponding diminu- 
tion in the strength of the current. This was accomplished by Edison 
in his filamental, thread-like conductors, rendered practicable by the 
perfection of the vacuum in the globe of the lamp. He abandoned the 
old method of making the globe in separate pièces, cemented together, 
and adopted a globe of one entire pièce of glass, into which he introduced 
small platinum conductors, fastened by fusion of the glass around them; 
thus being able to procure and maintain, perhaps, the most perfect 
vacuum known in the arts. In such a vacuum the slender filaments of 
carbon, attenuated to the last degree of fineness, may be maintained in 
a state of incandescence, without détérioration, for an indefinite time, 
and with a small expenditure of electric force. This was really the 
grand discovery in the art of electric lighting, without which it could not 
hâve become a practical art for the purposes of gênerai use in bouses 
and cities. It is unimportant to trace the varions steps by which this 
great discovery was arrived at. It is well indicated and shown in Edi- 
son's patent applied for in April, 1879, and issued May 4, 1880, No. 
227,229, and is more fuUy described in t'iat which he applied for No- 
vember 4, 1879, and issued January 27, 1880, No. 223,898. An ex- 
traci from the latter will serve to explain the principles of this inven- 
tion. Edison there saye: 

"Heretofore light by incandescence bas been obtained from rods of carbon 
of one to four ohms résistance, placed in closed vessels, in which the atmos- 
pheric air bas been replaced by gases that do not combine chemically with 
carbon. The veasel holding the bumer has been composed of glass, cemented 
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to a metàllio base. Thé connection bet^een the leading wires and the carbon 
bas been obtaîued by clamping the carbon to the métal. The leading wires 
haye aJways been large, so that theîr résistance shall be many times less than 
the burner, and, in gênerai, the attettipts ofprévious perSons hâve been to 
reduce the resistaniee of the cisrbon rod. ïhe disadvantages of foUowing this 
practice are that a lamî) having but one to four ohms résistance cannot be 
worked in great numbers in multiple arcwithout the employment of main 
conductors pf enormous dimensions. ; That, owing to the low résistance of the 
lamp, the leading wires must be of large dimensions and good conductors, and 
a glass globe cannot be kept tight at the place were the wires pass in and are 
cemented; hence tiie carbon iscofisumed, because there must be almost a per- 
fect vacuum to render the carbon stable, espedally when such carbon is small 
in mass, and high in electrical résistance. Tlie use of a gas in the receiver at 
the atmospherlc pressure, although not attacking the carbon, serves to destroy 
it in time by air-washing, or the attrition produced by the rapid passage of 
the air over the slightly cohérent, highly heated surface of the carbon. I 
haye reverse:d this practice. 1 hâve discovered that even acotton thread, 
prôperly carbonized, and placed ifl à sealed glass bulb, exhausted to one- 
millionth of an atmosphère, offers from 100 to 600 ohms résistance tothe 
passage of the current, and that it iS absolutely stable at very high tempéra- 
tures; that if the thread be coiled as a spiral, and carbonized, or if any fibrous 
vegetable substance which will leave a carbon residue after heating in a closed 
chamber be so coiled, it offers as much as 2,000 ohms résistance, without 
presenting aradiating surface greater than three-sixteenths of an inch; that, 
if such flbrous material be rubbed with a plastic composed of lamp-black and 
tar, its résistance may be made high or low, according to the amount of lamp- 
black placed upon it; that carbon filaments may be made by a combination of 
tar and lamp-black, the latter being previously ignited in a closed cruçible for 
several hours, and afterwards moistened and kneaded until it assumes the 
consistency of thick putty. Small pièces of this material may be rolled out 
in the f orm of wire as small as seyen one-thousandths of an inch in diameter, 
and over a foot in length, and thé same may be coated with a non-conducting, 
non-carbonizirig substance, and wound on a bobbin, or as a spiral, and the tar 
carbonized in a closed chamber bysubjecting it to high beat, the spiral after 
carbonization retaining its form. AU thèse forms are fragile, and cannot be 
clamped to the leading wires withsufflcient force to insure good contact and 
prevent heating. I hâve discovered that if platinum wires are used, and the 
plastic lamp-black and tar material bemoulded around it, in the act of carbon- 
ization, there is an intimate union by combination and by pressure between 
the carbon and platina, and nearly perlect contact is obtained without the 
necessity of clamps; hence the borner and the leading wires are connected ta 
the carbon, i-eady to be plaeed in the vacuum bulb. When ûbrous material is 
used, the plastic lamp-black and tar are used to secure it to a platina before 
carbonizing. By using the carbon vvire of such high résistance, I am enabled 
tb use fine platinum wires for leading wires, as they will hâve a small résist- 
ance compared with the burners, and hence will not beat and crack the sealed 
vacuum bulb. Platina can oniy be used, as its expansion is nearly the same as 
that of glass. * • * I bave carbonized and used cotton and linen thread, 
wood splints, papers coiled in varions ways; also lamp-black, plumbago, ^nd 
çart)on in varions forms mixed with tar, and kneaded so that the same may be 
rolled out into wirès of varions lengths and diameters. Each wire, however, 
is to be uniform in size throughout." 

The first claim of this patent is fpr an electric lamp for giving light 
by incandescence, consisting of a filament of carbon of high résistance, 
made as described, and secured to metallic wires, as set forth. The 
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second daim is fbe combination of sucb âlaments wîth the receiver, made 
entirely of glass. Gf course, the form of the filataent in the receiver or 
globe may be varied at pleasure. It may be in the shape of a coil, or 
of a horseshoe, or it may be wound on a bobbin. AU thèse forma are 
old. The principal and great thing described is the attenuated filament, 
and its inclosure in a perfect vacuum. There may be a préférence of 
materiais from which the filament is made. Practice will evolve ail 
thèse collatéral advantages. We think we are not mistaken in saying 
that, but for this discovery, electric lighting would never hâve becomea 
fact. We bave supposed it to be the discovery of Edison, because he 
bas a patent for it. This may net be the case. It may be tho discovery 
of someother person; but, whoever discovered it, it is undoubtedly the 
great disoovety in the art of practical lighting by electricity. We bave 
given a more detailed account of it; in order to Ùlustratewhat we mean, 
when we raise the question whether the claimed «inventions of Sawyer and 
Man were ever successful. They may bave made a lamp thàt would 
bùrn; but was it a success, or was it a failure? Did it ever go into usé? 
What wae the object of àll the èxperiments made by them and othëite? 
Was it not to make an electric lamp that could be sùccessfully uâed by 
the public, and bave a commercial value? Did they succeed in niaking 
such a lamp, or in finding ont the principle on which it could be made? 
We do not so read the évidence. The biU must be diamissed. 



Keliheb ». The Nebo. 
(DUtriet Cowrt, S. D. New Tork. July 6, 1889.) 

SmmKo— IiiAsiLiTT or Vessbi. pob Tobt. 

A cross-beam belongliig to tfae ship K., and BnppoHiîig a platform, made nnder 

Orders of the mate, at request of the stevedore, to aid in discbarging the cargo, broke 

frotnbeingoverweightea, BâriolislTinjuring oneof thettièn. Thecaptain,KnowiDg 

the beam to be weak, or wlthout sufficient support, claimed to hâve cautioned the men 

■ not to put too much weight on it. Heild, that the ship was liable ; that ,her offioera 

haià nd right to tbus authorize the use of the détective beam, bût should hâve stopped 

. :f nrther loading of cargo on it. Damages assessed by the court at 11,360, with costs. 

^Uabus by the Court) 

In Admiralty. Libel for personal injuries. 
James HiUhome, for libelant. 
E. B. Convera, for claimant. 

Bbown, J. I bave carefully considered the évidence în the above case. 
I cannot regard the défense interposed by the master, or bis testimony in 
support of it, as characterized by either good faith or credibility tobut a 
very limited extent. The proof puts it beyond question that the cross-beam 
was shipped under the orders of the mate, by the ship's carpenter and sea- 
men, and bj them only ; and that the mate's order was given, on the request 
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of the steyedore, to make a pUtfonq for use in stowing the cargo. And 
yet the answer, (paragraph 9,) sworn to by the captain, says that the steve- 
dore rigged his platform " withoat authority from the officers of the ship, 
or any of them, and solely for his own convenience." Alleged cautions 
from the mate to the men at work on the platform are testified to, but 
the mate was net sworn, and ail the stevedore's men deny any such cau- 
tions. The captain swears that about half an hour before the accident 
he looked down the main hatch and saw a lot of stuff on the platform, 
and said to the men: " That beam is not put there to keep ail that weight 
up. It has no support underneath, and I would advise you to put that 
cargo in the between-decks;" and that the men answered, they thought 
it would stand the few more slings that were on the dock; on which he 
went to his cabin without any further reply. The captain further says in 
référence to stowing near the beam that the practice was to "fill up the 
lower hold until we could stand on the top of the cargo and ship the 
beam; then we would fill up the hold, but we would take care never to 
put any weight on that beam." If this last pièce of testimony is to be 
credited, iti^iust mean that that beam was not fit to bear much, if any, 
weight;: otherwise they certainly would not take care never to put any 
weight on it. And yet the mate caused the beam to be shipped for 
use in stowing the cargo, whether temporarily or permanently was of 
no conséquence; and the captain, afler his alleged caution to the men, 
which they deny, walked to his cabin, acquiescing virtually in the 
men's putting a few more slings on it, when, as he said, it was already 
heavily weighted. If the beam was known to be weak, or without sufli- 
cient support, neither the mate nor the master had any right to author- 
ize its use for a platform to hold cargo; and, having donc so, the ship 
cannot be exempted from liability simply because they advised the 
men not to put too much on it, if they did so advise them. The men 
had no means of knowing or testing its strength. If the master believed 
that there was too much weight there, it was his business to stop the fur- 
ther loading of it; but the inconsistencies of the défense make it impos- 
sible to accept the master 's version, in view of the extent to which he is 
contradicted. 

I find it difficult to détermine thô extent of the libelant's injuries. I 
do not think a case oiparalym agilans is fairly established. I award the 
libelant $1,250, witb costs. 
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HâKES V. BURNS d (Û. 
(Civcutt Court, D. Colorado. Ootober 1, 1889.) 

1. RisiiiOTAi, OT Causes— CmzENSHip. 

A sherlfl levied on a stock of goods sold by a failtug debtor to one H., who affc 
erwards replevied the goods f rom the sheriS in the state court. In the replevin 
suit a verdict was rendered in favor of H., which the court set aside. One of tho 
attachisg oreditors was added, on request, to the sheriS, as a party défendant^ and 
asked a removal to the fédéral court, on account of citizen^hlp. Held, that the ap- 
plication, after one trial, in which the créditer was repreSehted by the sheriff, canie 
too late, when the new trial was to be on the same Issues and questions. 

3. Samb— Local Préjudice. 

An affldavit, made by an agent, for removal on account of préjudice, under the 
actof congress of 18S7, is insufflclent, wbich allèges thaf'I bave reason to believe" 
in the existence of préjudice, and does not cause the préjudice to "be made to ap- 
pear to the court. " 

At Law. Motion to file transcript of cause as on removal fromthe 
etate court. 

QddweU Yeaman, for plaintiff. 
J. F. Merryman, for défendant. 

Breweb, J. The question in this case is one of removal. The facts 
are thèse: 

On June 29, 1888, John Davis, a merchant in Trinidad, Colo., 
made a bill of sale of his entire stock to the plaintiff, W. H. Hakes, 
He was largely indebited to bis creditors, the Trinidad National Bank and, 
N. K. Fairbank & Company. Immediately thereafter, thèse creditors 
commenced suit, and levied attachments upon the stock; the bank Içvy 
being prior in time. Under thèse attachment writs, défendant W. T. 
Burns, as sheriff, seized the property, and held it ûntil July 21, 1888, 
when Hakes commenced a replevin suit. It is claimed that the Trini- 
dad National Bank, the first attaching creditor, entered into a cpnspitacy 
with Hakes, with a view of appropriating ail of the property to the sat- 
isfaction of its debt, leaving nothing,for Fairbank & Company, although 
the property was sufficient to pay both claims. Burns, the sheriff, filed 
answer; and the case, as a suit between Hakes and Burr s, went to trial 
in the latter part of December, 1888, and a verdict was returned in fa- 
vor of Hakes, which was set aside by the judge on the 4th of January, 
1889. On the 20th day of July, 1889, Fairbank & Company présentée! 
an intervening pétition, stating that they were the real parties in inter- 
est; that the défendant Burns, sheriff, was only a nominal party; iand 
asking to be substituted in Jieu of défendant Burns. On this applica- 
tion, the court made an order allowing them to intervene, and be made 
party défendant with the sheriff, Burns, but refused to substitute. Im- 
mediately thereafter they filed a pétition for removal to this court, on 
the ground of diverse citizenship and local préjudice. The state court 
declined to grant a removal; and, under the rule in force in this district, 
the clerk of this court will not file removal papers, in such a case, with- 
out an order of the judge. That order is novr aske^ for. 
v.40F.no.2 — 'à 
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I think the action of the state court correct, and that the petitîonera 
are not entitled to a removàl. ' Sô far as the matter of citizenship is con- 
cerned, the application is not in time. There had been one trial of the 
issues; and it iS immat'eriar'whether Burns, the shèrîÈf, was a substan- 
tial, or onlj' a nominal, party. It is claimed that he was pnly a nominal 
party; but, if so, he represented Eairbank & Company; and with him, 
as such i:eptesehtative, one trial has been had. The introduction of 
i*airbank & Company as a party défendant présents no uew question for 
triai. Therë is no nëw and indepéh'dent right asserted; and as Burns, 
their représentative» could aot^ after answer and one trial, obtain a re- 
movàl on thç ground of divers? citizenship, neither can they, by beihg 
m^e a party àfter the first triai. , "^hatever might be the rule if an in- 
tervehor presented Bome newand'iiidependent interest or question, when 
he simply cornes in to carry on the litigation over the same issUes and 
questions l^e acquires no right of r^moval différent, from that possessed 
by hliîi -^hl) Md been carryîhg b'n the litigation as his représentative. 
The application for removal on the ground of diverse citizenship came 
too late. Parties cannot experiment on the résuit of litigation in the 
state court, and, finding it unfavorable, thèn, for the first time, seek a 
removal into the fédéral court. Neither can the application be sustained 
on thé grounè'bf lOcàl préjudice. Theaffidavit màdé by an agent is in- 
sufiBcient. This is its language: "I hâve reasou to believe, and do bé- 
lieve, that; fW)m préjudice aindlfacâl influence, the petitioiief, N. K. Fair- 
bank & Gbmpîiny, will not obtaïn justice," etc. ït is an affidavit which, 
if Biade by apetitiotier himself, Trotdd hâve been sufficient under the law 
of 1867; bttt the làwof 1887. hàschaiiged the rule. Short r. Railway Cb., 
34Ped.Rep.22Ô.'Now, there must be a positivé affidavit. The court 
is to béësttisfled; <», in thè languôge of the act, it mùst "be made to 
appear to the courte' I considered 'this question in the case of Short v. 
Bailway Co., supra, aaà. it is unnécessary to add anything to what waÉ' 
the*e said. For thèse reasôhs the application now presented will bô 
dèniedi' •-'■ ■ ■: 
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' {C^eu/lt Court, 8^ Î>1 New T(yrli. Ootober 10, 1889.) 

l^,|Un.BOAi> CoMFjçiirxi^B— Bonds. ANB HoBTaA.<}BS—lNcouiiMoB7GAOB. 

" An lacômie ùiorïgdge, madeby'a rallway company, ooHveyed, as seourlliy to the 

bondbolders, s^Veral Unes of railroad running between speoifled termini, constitut^' 

, ing the company'a System of roads, and ptedged the net earnings of tbis system, of 

Unes as sèCùrity f 6r the paymënt pf aunual interest. TUe mortgage providéd that 

' in each yeaïr dtiïing the cUrrdnèJ^ >ô£ the bonds the board o£ directors should asOer- 

taia,Ûx, and d^joLarewbjatampijintot net earnlpgs had, been made duringthe fiscal 

* year àppUcàblp tio the payiùetit 01 ^tttèteat on the bonds; that in such ascertaln- 

ment tflerO'fihonld be dëduoted frOm the gross income the operating expansés, 

j taxes, interest, together witisuch exçpndltures for renewals, repairs, and better- 

jnents as might b6 reqùisite tO maintàln thé line of railroad and its appendages in 

i la first<«lasB (Condition; that aftei)4eduotin^ such expensbs the boardof dlrectora 

should thereupon,"flx, estald^b, aud adi^dge" whether any, .^nd if so bow muoh, 

net income existëd apiiUoablb to the'UitereSt tt^ton the bonds; thàt if, on siiich a». 
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■ 05;t'tpjDmeDt, ^he Ijoerd of dîrectors Bhould adiudge no net Incpme had been realize§ 
■ ' duting thé ^ew applicable to such intérest, theiT adjudication shoula beÛAal atia 
<!0^1tt^ti^;a8.>aii: award, and bair ény claim of any bondhoWerjlor interést for such, 
yeafj tbat, if theyiShould ^djudge a speciflo sum to be appUcable.out of the earnings, 
as intëfest^' éndh interést shonld be ^owed and paia; and that no rigbt of action 
! ;; shonldexlstin favorof any bondholderfor interést until the same should flrat be 
adjudged and àTyarded as aforesaid. Subséquent to the exécution of the niortgage, 
thé railway company acquired additional Unes of railway. ' ' Distinct accoùBts were 
not kept of the inoome of the original lines, but theéaraiilgs and expenses of those 
Unes and of the new lines conjoiijtly were kept as a single account. The board of 
direotors, without endeavoring to asuertain whether net incôme had been earned 
by the original lineè, resolved that no inoome had been esirned applicable to inter- 
:est. In an action brought by a bondholder, alleging that interést was payable, for 
an accountitig, Tield, (1) thit the lines specifically dèscrihed in the mÔrtgàge con- 
' stituted the income fund piedged to the bondholder»; (3): that it was thé duty jof 
t^e çompany to ^eep a separate account of earnings and çxpenses of thèse lines, 
and of the board Of direotors to make an asoértàinment winuaUy wiéther ineome 
had been earned; (8) that the oompany oould not charge agaiost the income of tha 
original Unes the expenses or losses incurred in operating the new lines; (4) thfkt 
thé f act that tto award of interést had been made by the board of directors was nbt 
a idefense to the action. 

2. SaME^FBAUD OB PiBBCTOBa— PLBAPINa. : 

The bill fliéd by the holder of income bonds oharged thàt the direotors, In ordeï 
toimake him exobange his bonds for certain conaol bonds, willfuUy made a âctl- 
tlous, f aise, and fraudaient ascertainment of the income earned, and f raudul^ntly 
adjudged that no Income applicable to interést had been earfied; and it appearing 
that the directors érroneously, but in good faith, made' the ascertainment by min- 
gling the accounts of the original railway lines mortgagqd with those sub^equently 
acquired, lield, the bill should be 'dismissed, because thé complainant, hàving al- 
leged a case oJ: fraud, cannot be permitted to support hi« c&se on any other groûM. 

In Equity. Oo bill for an account. 

For report of opinion on demurrer, see 30 Fed. Rep, 397. , 

Jahn W. Weçd, for complainant. 

AvMm Q. Fox, for défendant. 

Wallace, J. The cause has been brought to hearîng upon bill and an- 
swer, with a stipulation admitting that the complainant's title to the bonds 
which are the foundation of his claim is to be deemed as established by the 
pleadings. The complainant is the owner of certain income bonds se- 
cured by a mortgage executed in 1877 by the défendant, pledging the 
net earnings of its liue of railway for the payment of interést. The 
mortgage includes "ail and singnlar the line of railways belonging or 
hereafter to belong to the party of the first part, and extending from 
Chicago, Cook county, 111., through the counties of Will, Kankakee, Iro- 
quois, and Vermillion, to the city of Banville, together with a branch 
from Bismarck's Junction easterly through Warren and Fountain coun- 
ties, Ind., to Snoddy's Mills, and its equipments and appendages, and 
the net income thereof." The bonds are conditioned for the payment 
of such interést on the principal, not to exceed 7 per cent, for any one 
year, as shall be declared and fixed by the board of directors in each 
yeai" in accordance with the mortgage. The mortgage pro vides that in 
each year during the currency of the bonds, beginning with the year 
1878, the board of directors shall in the month of October ascertain, fix, 
and déclare what amount of net earnings bas been njade during the pre- 
ceding fiscal ypar ending the Ist day of September, and is justly applicar 
ble to the payment of interést on such issue of .inqome bonds; ancj in 
Guch ascertaiitment of net earnings there shall be deducted frQn) the gross 
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iocomè; àîl pperating expenses, taxés, insurance, lîabiiity for either in- 
terest or sinking fund on any of the existing bonds of the Company, neo- 
essary rentals, and purchase or hîre of equipments, together with such 
expenditures for renewals, repairs, and betterments as may be proper and 
requisite to maintain the line of railroad and its appendages in a first- 
class condition for effective service; and that, after deducting ail such 
payinents, e;xpenses, and liabilities from the amount of gross income re- 
ceived during the year, the board of directors shall thereupon fix, estab- 
lish, andadjudge whether any, and, if so, how mùch, net income exists 
which is applicable to the payment of interest on the said issue of in- 
come bonds. The mortgage further provides that if on such ascertain- 
ment the board of directors adjudge that no net income bas been realized 
during the year applicable to such interest payment, they shall there- 
upon enter a résolve to that effect on the journal of their proceedings, 
fend the adjudication shall be final and conclnsive asan award, and shall 
operate as a perpétuai bar against any claim or demand of any holder of 
such income bonds for the payment of interest for such year; and that, 
if the said board shall, on such ascertainment of net earnings, adjudge 
that a spécifie sum is available out of the net earnings for such inter- 
est payment, then a résolve shall . be entered in their minute of pro- 
ceedings in the nature of a final and conclusive award, fixing and deolar- 
ing what asçertained sum is properly available out df that year's net 
earnings for the payment of interest on such income bonds, and the pay- 
ment or rate of interest to be allowed and paid. The mortgage further 
provides that no right of action shall exist in favor of any holder of such 
income bonds for any alleged liability for interest, until the same shall 
firist be adjndgéd and awarded as aforesaid. Ihe bill allèges that prior 
to September 1, 1883, interest on the bonds had been asçertained and 
declared by the board of directors, and duly paid to the holders of the 
bonds; but' that thereafter the défendants and its oificers and board of 
directors conspired to fraudùlently compel the complainant and other 
holders of said income bonds tb sUtrender the same, and exchange them 
for consol bonds sùbsequentiy created, and to fraUdulently withhold : t 
flrst a portion and then the Whole of the net earnings which were prop- 
erly payable upon said bonds; atid with a view to carrying this evil de- 
èign into éfFeet they willfully, malieiously, and fraudùlently failed to 
make any true ascertainment in the month of October, 1884, or in the 
month of October, 1885, of the net earnings for thé preceding fiscal year, 
and willfully made a fictitious, false, and fraudulent ascertainment of the 
same, whereby they sought to make it appear that nothing had been 
earned on account of such interest; and that the ofiicers and board of di- 
rectors weil knew at the time of each of said pretended ascertainments 
that the net earnings, if the same had been asçertained in the manner 
prescribed by the mortgage, were more than sufficient to bave paid 7 
pér cent, interest iipon the principal of said bonds. The bill then sets 
dut what devices wére resorted to by the board of directors to cover up 
àhd defraiid thë holders of income bonds out bf the net earnings prop- 
eiîy aipplicable to interest thereon, — among others, the mingling of the 
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accounts of the division of the railway covered by the mortgage with the 
accounts of Consolidated, constructed, and leased Unes acquired by the de- 
fendant after the exécution of the mortgage, including charges for addi- 
tional equipment for the new lines. The answer fuUy meets and dénies 
ail the averments of fraud and conspiracy, but it admits that separate 
accounts hâve not been kepl by the défendant of the net earnings of the 
original linesj that the accounts of the earnings and expansés of thèse 
lines and those subsequently acquired hâve been mingled together; and 
that the board of directors did not attempt to make any ascertainment in 
1884 or 1885 of the net earnings of the original lines. It appears by the 
bill and answer that the new lines built, acquired, or leased by the de- 
fendant embrace a large mileage, and hâve cost the défendant a large sum 
of money; and that in June, 1884, tlio défendant issued cousol bonds 
bearing interest at 6 per cent, per annum, secured by a mortgage upon 
its property, which bave been used in part to pay for the new lincs and 
their equipment, and has used part of its earnings to pay interest thereon. 
The bill prays for an accounting, and a decree for the payment of what 
is ascertained to be due from the défendant. 

When the case was before the court on a former occasion upon a de- 
murrer for want of equity, and aUeging that the trustée named in the 
income mortgage was a necessary party, the demurrer was overruled by 
Judge Wheeler, (30 Fed. Rep. 397.) The questions then considered 
and decided adversely to the défendant cannot be appropriately recon- 
sidered now. It must be held, therefore, for présent purposes, that the 
complainant is entitled to the relief sought, unless the material aver- 
ments of the bill are suflBciently met and denied by the answer, 

Under the terms of the income mortgage it was the duty of the défendant 
to keep an account of the earnings, expenses, and net income of the lines 
included in the mortgage, as distinct from those subsequently acquired. 
The granting clause in the mortgage subjecting to the lien the "line of 
railway belonging or hereafter to belong"to the défendant isqùaliôed by 
the description of the line which follows it; and the words "hereafter to 
belong" refer to such lines between the specified termini as thecompany 
did not then own, — like the road from Chicago to Dalton then leased 
by the company, and constituting the link by which its line of railway 
extended from Chicago to Banville. If the mortgage provides expressly 
or by implication that the board of directors are to set apart the income 
of the railway lines particularly described for the payment of the ma- 
turing interest upon the bonds, the bondholders are entitled to that in- 
come; and their pledge is not to be transmuted from one upon the earn- 
ings of a particular line of railway to one upon the earnings of a System 
of which the line hiay be a part. This would dilute their security upon 
a designated fund into a nebulous lien upon the profits of such new en- 
terprises as the corporation might see fit to undertake. The terms of 
the mortgage are that in ascertaining net earnings there is to be deducted 
from gross income expenditures or liabilities for ordinary expenses, in- 
terest, or sinking-fund requirements, and for renewals, repairs, and befc- 
terments requisite to maintain the line of railroad in a first-class condi- 
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tion.: Ail thî$ détail of spécification would be uniiecessaryuf the mort- 
gage were noi iotended to deflne cafeiully what expensea and liabilities 
may be treated as an offset, to grossincome, and limit thé offset to those 
incurred in the opération and improvement of the partiouMr Unes de- 
scribed. Within this limitation tbe amount that may be appropriated 
for the specified objects, and the manner in which the railway lines may 
be managed, are njatters resting exclusively in the discrétion and good 
faith of the directors. 

An income railway mortgage, although it is a pledge of tangible 
property for the payment of the principal sum, is, as a security for 
the payment of interest, but little more than the pledge of the good 
faith of the company in managing its lines. It necessarily contem- 
plâtes that suoh improvements as seem necessary to the efficient use 
and opération of such property, and such altérations in the cm'pua as 
appear désirable, are to be made, at the discrétion of the directors; and 
unless it contains some limitations upon the powera of the directors, 
express or implied, the right of the company to conduot its opérations 
as it may see ût, subject only to the conditions of itsorganic law, is un- 
qualified; and consequently the company can lawfully extend its linés, ac- 
quire new ones, discontinue old ones, and thus esséntially change the 
earning capacity of the property. It is important, therefore, that any 
limitations ijpon the gênerai powersof the directors, intended to define the 
boundaries of their discrétion, should be given dueeflect if such a mort- 
gage is to affordany substantial security to bondholders for the payment 
of their interest; and if thèse are found in the instrument they should not 
benullified bya ktitudinarian interprétation calculated torelegate bond- 
holders to the position of stockholders. They are not stockholders, but 
oreditors, who oontract upon the assurance that the income fund upon 
which they rely when they purchase the bonds is to continue to exist dur- 
ing the life of the mortgage. When the mortgage implies that the income 
fund is to consist of the profit of the future transactions of the company 
from ail sources, as may be the case when the property pledged to the 
fund includes not only what is owned by the company at the time of 
the exécution of the instrument, but also ail that may be thereafter 
owned or acquired by the company, the bondholders cannot complain 
if, when the interest periods occur, it is found that the profits which 
would hâve been made by operating the original linea exclusively hâve 
been depleted: by the losses arising from the opération of new lines in 
conjunction with the old ones. Day v. Tovm of New Lots, 107 N. Y. 
t48, 13 N. E. Rep. 916; Buckv. Seymour, 46 Conn, 156. But where, 
as hère, the terms are that spécifie lines are granted, and that income is 
tp be ascertained by taking the gross earnings of those lines and deduct- 
ing from them specified expenses and liabilities, the bondholders are en- 
titled to hold the company to its promise. It is to be inferred that they 
hâve invested upon the faith of the earning capacity of the particular 
property, basing their expectations for the future upon the results of the 
past, and not intending to trust whoUy to the integrity and good judg- 
ment of a body of directors whose personnel may change at any time. 
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The case, then, présents the question whether the board of director» 
are justified in deducting the expenditures and expenses, including in- 
terest charges, incurred by operating the new lines acquired by the com* 
pany from the earnings of the original lines. Clearly they are net, un- 
less thèse new lines are to be deemed "betterments requisite to maintain 
the line of railway [described] in first-class condition." The mère state- 
ment of the proposition is the only answer it requires. If it is said that 
the successful opération of the old lines may bave demanded the acquisi- 
tion of new ones, the answer is that, nevertheless, the income fund con- 
sists of the earnings of the old lines, less the expenses of opération, and 
the bondholders hâve the right to look to that fund exclusively. The 
mortgage intrusts the directors with a wide discrétion in determining 
what is to be treated as net income. Their conclusions, when embodied 
in a resolutioW of the board, are not vitiated by an error of judgment, 
and can only be disturbed when the circumstances establish bad faith. 
But their duty to the bondholders requires them to make an honest effort 
to ascertain the net earnings of the original lines at the several interest 
periods; and this they hâve not done; nor can they do so practically, 
nnless a separate account of the earnings and expenses of those lines are 
kept. Barry v. EaUroad Oo., 27 Fed. Rep. 1; Mackintoshv. Eailroad Go., 
34 Fed. Rep. 582. The perfunctory ceremony of passing a resolution 
that no income bas been éarned, without an attempt to ascertain the fact, 
is not a compliance with the letter or the spirit of the contract. The 
condition in thé bonds and mortgage, whereby the interest is payable .as 
and when fixed by the action of the board of directors, does not preclude 
the bondholders from ail remedy whenever the directors improperly neg- 
lect or refuse to take the necessary action. No corporation can shelter 
itself behind a contract that it shall not be liable for its own wrongful 
acts. 

It bas seemed proper to consider thèse questions fully, because both 
parties are anxious for the opinion of the court as to their respective 
rights and obligations under the bonds, and the argument at the bar bas 
been principally directed to the discussion of them. Nevertheless 'no 
relief can be granted to the complainant under the présent bill, because, 
having alleged a casé of ftaud, he cannot be permitted to support it on 
any other ground. WUde v. CHbson, 1 H. L. Cas. 626; Eyre v. Potier, 
15 How. 56; MsJief v, Boody, 1 Curt. 206; Price v. Berrington, 7 Eng. 
Law & Eq. 254. The présent bill does not even proceed upon the ground 
of a willful neglect of duty on the part of the directors of the défendant 
to make the ascertainment and adjudication respecting the income pro-i 
vided for in the mortgage, but it charges them with actual fraud and 
conspiracy designed to compel the complainant to surrender bis bonds 
and accept consol bonds in lieu, and allèges the failure to make the as- 
certainment ajB plie of the evidential facts supporting the conspiracy. 
Therc is nothing in the facts, as they appear by the pleadings, to justify 
any inference oîmalafides on the part of the directors; and it would seem 
that they hâve acted under an honest misapprehension of their duties to 
bondholders, Bwpposing that the position contended for by their counsel 
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was correct, and that the income of ail the line?, the new as well as the 
old, was the fund pledged by the mortgage. The bill is therefore dis- 
missed, with costs. 



Terbell et al. v. Lee et al. 
[Circuit Court, S. D. New Ywk. October 5, 1889.) 

l Mortoag^s^Sales on FoBEOLosunE— Suppression of BiBDiKa. 

In a suit to stay prosecution ot an action on bonds execùted to commissioners as 
part payment for certain property pttrchased by complainants at a sale under fore- 
closure, it appeared that on a resale thereof for complainants' default in the pay- 
■ ment of such bonds the purohasers represented a portion of the bondholders, who 
baâ oombined to bid in the properly in case the amount of the original sale should 
not be realized. Bef ore such resale, the purchasers had agreed, if they should buy 
such property, to sell it, on the terms of the original sale, to a ôertain syndicate, 
who did not intend to bid at the resale. One M. had ag^reed with said syndicate not 
to bid at such resâle in considération of an interest m the property, to be trans- 
ferred to him on the terms whleh tbey should bave to pay. The purchasers on the 
resale sold the property to the syndicate for 486,000 more than they paid. The com- 
missioners who conducted the resale were not aware of the agreement which had 
been made between the purchasers and th6 syndicate, or the agreement between the 
, syndicate and M. Pela, that the agreement between the purohasers and the syn- 
dicate, not being intended to suppress compétition at the sale, was a legltimate one. 
8. Samb— Action to Set Asidb Sale— PiRTiBs. 

Neither the purchasers at the resale, nor the bondholders for whom the sale was 
made, being parties to the action, the cause cannot be determined in their absence. 
8. Bame— Original SciT. 

An original suit to set aside a sale under a decree of foreclosure, by the party to 
a foreclosure suit, where relief can be obtained by a summary application to the 
court in the foreclosure suit, should only be sanctioned in ezceptioual cases. 
4. Bamb — Laohss. 

Where complainants f ailed to apply to hâve such resale vacated In the trial court, 
and an unexplained delay of six years bas intervened since such resale, it wiU not 
be vacated as fraudulent. 
fi. Samb. ■ ' ■ ' 

Tbe court wUl npt decree a déduction of such $86,000, pald by the syndicate to the 
purchasers in excèss of 'Ae purchase price, from the amount due on the bonds, as 
neither tbe commissioners nor the bondholders not represented by such purchasers 
were participants in any wrong. 

In Equity. On motion for an injunction pmdmtelîte. 
Joseph É, Choate and John Window, for complainants. 
John T. Mason and H. 0. Cloiighton, for défendants. 

Wallace, J. The complainants hâve filed the présent bill tostay the 
prosecution of a suit at law broUght against thera bythe défendants, and 
hâve moved for an injunction pmdente lite. The suit at law is brought to 
recover thè sum due upon four bonds, for the payment of $135,000 each, 
executed by the complainants and others under the foUowing circum- 
stances: A bill was filed in the circuit court of the city of Richmond, 
Va. , to foreclose a mortgage executed by the Washington & Ohio Rail- 
way Cîompany upon its railway, and the suit proceeded to a decree of 
foreclosure appointing the présent défendants spécial commissioners to 
make sale of the railway, and exécute a conveyance to the purchaser. 



TEEBELL V. LEE. 41 

The complainants and others, associated wHh one Best, became the pur- 
chasers, and the purchase was ratified by the court, and a deed was exe- 
cuted pursuant to the décrétai order of the court, May 23, 1882, convey- 
ing the property to Best and his associâtes, who thereupon executed the 
bonds. The decree provided that upon delivery of the deed Best and 
his associâtes should, in accordance with a statute of Virginia, be consti- 
tuted a corporation under the name of the "Washington & Western Rail- 
road Company," and also provided that the spécial commissioners should 
hâve a lien upon the property for ail unpaid purchase money represented 
by the bonds, to be enforced by a rule for a resale of the property. De- 
fàult having been made in the payment of the bonds, after possession of 
the property had been surrendered to the new corporation the court duly 
ordered a resale of the property, and on the 9th of May, 1883, the prop- 
erty was resold by the spécial commissioners to Oakman and Bâtes, who 
were the highest bidders at such resale, for the sum of $400,000. On 
an application made in the cause to confirm the resale, exceptions were 
filed by Best, alleging, among other things, that the property was sdld at 
an inadéquate priée; thàt certain creditors, '«eho were entitled to s dis- 
tributive share of the procçeds, eombined together to suppress compéti- 
tion at the bidding; and that other irregularities occurred. Thèse ex- 
ceptions were supportéd by aflBdavits. The exceptions were overruled, 
the proceedingB on the resale were ratified, and the court made a decree 
for a conveyance to the purchasers on the resale. Subsequently the court 
directed the spécial commissioners to enforce payment of the bonds. 
They brought suit in this court, and bave obtaincd a verdict. 

In the présent bill the complainants allège that the resale was not con- 
ducted in good faith, and that, by a secret agreement and combination 
between parties holding 51-100 of the mortgage bonds, represented in 
the decree of foreclosure, and other capitalists, a schéma to suppress 
compétition was formed, and was carried out at the resale, and that, 
pursuant to this agreement, the capitalists mentioned paid Oakman and 
Bâtes $86,000 more than the sum for which the property was struck oflf 
to them, and took a conveyance from them of the property. They al- 
lège that at the resale the property was sold at an inadéquate priée. 
The}' do not allège that the spécial commissioners were parties to a 
scheme to siippress compétition. They insist that if they are not enti- 
tled to any other relief they are entitled to hâve the amount due upon 
their bonds reduced by the sum of 886,000. Among the papers used 
upon this motion is the sténographie report of the testimony introduced 
upon the trial of the suit at law, in which suit the présent complainants 
set up as a défense substantially the same matters alleged in their prés- 
ent bill; and upon the trial they were permitted to introducè full testi- 
mony in référence to the alleged combination to suppress compétition 
at the rësale. Frorh this testimony it appears that Oakman ànd Bâtes 
represented a party of bondholders who had associated together to pro- 
tect their own interests in the foreclosure proceedings. When the resale 
was ordèfed, they determined to bid in the property, unless it should 
bring as mucb as it did upon the original sale. Before the time of the 
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.resale they were approaehed by Martio, representing persons known as 
the "Gooke Syndicate." Martin suggested that <£,e Cooke syndicale 
would , be wHling jtp buy the property of Oakman and Bâtes in case the 
latter should buy it, and it was flpally arranged that, if Oakman and 
Bâtes should become the purchagers, the' Cooke, syndicate would take 
the property of them on tenus by jwhieh they should realize as much as 
their bondholders would bave realiz^d if the purchase money on the 
original sale had been paid. Mr. iMartin had distinctly stated that un- 
der no circuniistancea would the GoôkjB syndicate become bidders or pur- 
çhasers at the sale; that they would be willlng to buy the property from 
Oakman and Bâtes, but they needed a tenn of crédit which the terms 
of the resale would not permit. The Oakman and Bâtes party intended 
ail alpng to^buy in the property; at resale as cheaply asthey cpuld, un- 
less some other purchaser was willing to bid the price at which it was 
originally sold. They intended to ,prptect themselves, so that they would 
get as much as they would bave got originally. The arrangement with 
the Cooke syndicate could haye bftd no influence upon the biddingat 
-the resale, bçeause that syndicate wpuld not havebicj under any ciroum- 
stances. The arrangement was a perfectly legitimate one on the part of 
Oakman and Bâtes to protect the interests of their party, There is tes- 
tioxony also qf Mr. Miller, who was a bondholder, butnot of the Oak- 
;inan and BftteSî party, who had:;1^jed to form: a syndipate to buy the 
j property in order to protect his Q'<im interests. Hetestifies that he con- 
ferred with Martin, and made aniaïrangement withhini by which he 
was to hay<e, '&n eighth interest in thoi property, on the basis of the price 
which -the Cooke syndicate mighthftve to pay for it. According to his 
f testimony this arrangement was bronght about upon his représentations 
i to Martin that he would otherwise bid at the sale, and in order to pré- 
sent Mm from doing so. After the Cooke syndicat©: acquired the prop- 
.iprty, Miller refused to take the. eighth interest on the basis of $486,000, 
(the price they paid,) because hei thpught it was too much. He was 
not willing to corne in on a basis, beyond that of $400j000, claiming ithat 
. jfliey could hâve bought it for agood: deal less than $400,000. 
, >:Ûpon Bucb a case, if the cause were hère on final heariug the court 
would not vacaterthe sale, or grant ttie complainants any relief. It is 
apparent that MiU^r would not bave bid, more than was bid by Oakman 
and Bâtes, ; and , there is nothingi to justify the inferencô that anybody 
else \vould hâve bid more. It was çntirely compétent for the bond- 
ihplders represented by Oakman and Bâtes to combine for the protection 
■of their interests, (Zeamey V. Taybr^ 15 How, 494;).and equally com- 
pétent for them to make an arrangenjent in advanceby. which, in case 
-the property should be bought by; them, they should dispose of it at,an 
{advance* In no çyent, by the arrangement, did they hâve any interest 
idn preventing compétition. It was just as muchtheir interest tohave 
4he property bring the highest price obtainable as it would bave been if 
there had been no such arrangement. Such agreements are not illégal 
SUnless meant to prevent compétition, and induce a sacrifice of the T^vo^p- 
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The vîew reached mafees ît unnecessary to consîder whether, if Ihe allé- 
gations of the bill wjSre sustained by the évidence, the complainants 
would be entitled to any relief in the présent action, whether they are 
not concluded by the decree of the circuit court of the city of Eichmond 
confirming the resale, and whether they bave any remedy, not having 
sought it at the hands ofthat court. Whep they became purchasers at 
the original sale they submitted thenaselves to the jurisdiction of that 
court in the foreclosure suit as to ail matters connected with such sale, 
or relating to them in the character of purchasers. Oasamajor v. Strode, 
1 Sim. & S. 381; Reqiia v. Rea, 2 Paige, 339; Blossom v. Railroad Ço., 
1 Wall. 655; Minnesota Co. v. St. Paul Co. , 2 Wall. 609. They acquired 
a sufficient statm to enàble them to apply to that court to vacate the re- 
sale. The cases are exceptional in which an original suit should be 
sanctioned by a party to a foreclosure suit to set aside a sale under a de- 
cree, where relief could hâve been obtained by a summary application 
to the court in the suit. Ordinarily that is the only court which is com- 
pétent to protect ail parties interested in the sale, because generally that 
can only be donc by ordering a resale upon condition looking to the pro- 
tection of ail. Brownv.E-od, 10 T?&ige, 24:8. i Where the circUmstancès 
are such that the purchaser becomes a trustée ex malefidoj sttch suit» 
hâve been allowed, Cocks v. Imrd, 7 Wall. 559; Ribm v. Bailroaâ Cos., 
16 Wall. 446. In the présent case the purchasers are not parties to thei 
suit; neither are the plaintifiFs in the foreclosure suit; and tHe cause could, 
not be determined in their absence upon any theory of relief. They are 
certainly entitled, as well as those who purchased froni thém, to be heard 
before thesale could be vacated. The delay which has intervened be- 
fore filing the présent bill (a period of six years) is not explained, and 
probably cannot be, because those associa ted with Best were aware of 
what took place at the resale when the order confirming ît wàs made; 
and, in the absence of such explanation, the lâches of complainants pre- 
clude them from asking to bave the resale set aside as fraudulent. Har- 
wood V. Enilroad Co., 17 WaU. 78. Moreover it would not bè equity to 
decree against the spécial commissioners, deducting $86,000 from the 
amount due on the bonds, and thus deprive the bondholders not repre- 
sented by Oakman and Bâtes of their share, when neither the commis-' 
sioners nor thèse bondholders have been participants in a wrong in any 
way. The motion is denied. 
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Lee et al. v. Terbell et al. 
' iCirewU Court, S. D. New York. October 5, 1889, i 

Action— Who mat Maiîîtain. 

Spécial commissioners, ai>polnted by a state court to sell mortgaged premlsesuo- 
der foreclosure, and authorized toreoeive puroUase-money bonds in part payment 
thereof, can maintain an action in the fédéral circuit court sitting in another state 
upon 8uch bonds executed to them la their officiai capacity, without aucillary ap- 
pointment in that stat«. 

At Law. On motion for new trial. For opinion on demurrer to eom- 
plaint, see 33 Fed. Rep. 850. 
John T. Mason and H. 0. Cloughton, for plaintiffs. 
Joseph H. Choute and John Winslow, for défendants. 

Wallace, J. The only question which it seems necessary to consîder 
apon this motion for a new trial is whether the plaintiffs, as spécial com- 
missioners apppinted by the circuit court of the city ôf Richmond, Va., 
to sell mortgaged premises under a decree in a mortgage foreclosure suit, 
and authorized to receive the bonds of the purchaser in part payment, 
can maijitain an action in this court upon the bonds given to them as 
such spécial commissioners. The promise by the défendants, in the 
bonds, is to the plaintiffs "as spécial commissioners in the cause," etc. 
The gênerai rule is familiar that a suit in another state cannot be main- 
tained by persons coming en autre droit under the appointment of foreign 
laws, unless their appointments are repeated under the laws of the state 
in which they sue. But where, as hère, the contract sought to be en- 
forced is made directly to the persons who sue, although they are de- 
scribed in their officiai characters, it would seem that thé suit can be 
brought by such persons in a foreign jurisdictiou in their own names, 
without the addition of their officiai character, and that the descriptioper- 
«Oiwa? may be rejected as mère surplusage. Buffum v. Chadwick, 8 Mass. 
103; Kaney.. Paid, 14 Pet. 33. HoWever this may be, the plaintiffs can 
sue hère upon the promise made to them, just as a foreign executor 
could sue ii> such a case without an ancillary appointment hère. Tal- 
mage v. Chnpd, 16 Mass. 71; Xiaiormce v. iMiorence, 3 Barb. Ch. 74; 
Johnson V. Wallis, 112 N. Y. 230, 19 N. E. Rep. 653.; Bartm v. Higgins^ 
41 Md. 639; Barrett v. Burrelt, 8 Me. 346. The case of WUkinsmi v. 
Culver, 23 Elatchf. 416, 25 Fed. Rep. 639, fully sustains the right of the 
plaintiffs to sue hère. The motion for a new trial is denied. 



H'KEILL V. TOWN or ANDES. ^ 

McNeill V. TowN OF Andes. 
{Circuit Court, N. D. New York. Ootober 9, 1889.) 

1. Pbaoticb ik Civil, GiSES — Stipclationb. 

The parties entered iato a stipulation to stay proceedings until ttie décision of an 
appeàl in a test case, as foUows: "The plaintiff stipulâtes and agrées that if upon 
said appeal the bonds or coupons in oontroversy therein are held to be void, or for 
any reason shall be beld uot to be the valid obligations of said town, tbeu tbat thia 
action shall be forthwith dismissèd, with costs. And the défendant stipulâtes and 
agrées that unless suoh décision is rendered, then that defendant's anawer shall 
forithwith, after the décision of said appeal, be stricken out, and that the plaintiff 
shall hâve iudgme'nt as demanded." The appeal was decided, not on its œerits, 
and without référence to the validlty of the bonds. Held, that défendant could not 
be relieved on the-ground that the action of the appeMate court was not in the con- 
templation of the parties when the stipulation was signed. 

9. Same— Waiveb 01' Défenses. 

Défenses not reserved by the stipulation are thereby waived, thougb they are not 
presented by the record in the test case. 

8. Samè— Nbwlt-Discovebed Dépenses. 

ITewly-discovered défenses, whicb would not be stifflcient cause for a new tritU, 
wiil not justify relief. 

At Law. On application to be relieved from a stipulation. 

In the autumn of 1888 the défendant made a motion ïor a, stay of 
proqeedings pending the décision of the suprême court injtihe case of 
Slauson against this défendant, involving sulpstantially the same ques- 
tions. An order was entered granting the motion, on condition that the 
défendant would file a stipulation, within iO days from the date oîtp-p 
order, that this cause should abide the resuit in tiie suprême court, In 
default of such stipulation the cause was to proceed in the usual mannçr. 
On the 30th of October the parties, after due délibération and consulta- 
tion, entered into a stipulation, the important part pf which is as follows: 

"Stipulated.that ail proceedings herein shall be stayed until the détermina- 
tion of the appeal now pending in the United States suprême court of the 
town of Andes,, plaintiff in errer, against Albert Slauson, in considération bf 
the following: Tlie plaintiff stipulâtes and agrées that if upon said appeal 
the bonds or coupons in oontroversy therein are held to be vt>id, or for any 
reason shall be held not to be the valid obligations of said town, then that 
this action shall be forthwith dismissèd, with costs. And the défendant 
stipulâtes and agrées tliat, unless such décision is rendered, then that defend- 
ant's answer shall forthwith, after the décision of said appeal, be stricken 
out, and that the plaintiff shall bave judgment as deroanded." 

But for this stipulation, and the stay obtainêd by virtue thereôf, tbe 
plaintiff could hâve obtainêd judgment at the November term, 1888, as 
the law, so far as this court is concerned, was settled beyond dispute ia 
the Slauson Case. In Apiil, 1889, the suprême coilrtaffinhed the judg- 
ment in that case for the reasons stated in the opinion. ISQ U. S. 435, 
9 Sup. Ct, Rep. 573. It was not a décision upon the merîts. The dé- 
fendant now asks to be relieved from the stipulation, for the reason that 
the action of the suprême court could not hâve beèn antieipated, and 
was not in the contemplation of the parties when the stipulation waa 
fligned. , . ' 

J. B. Oleason, for plBàùiiS. " '■ 



W. H. Johnson, for défendant. 

CoxE, J., (fljf^r sfating, thefqçta,a8 ahov,e.') , I do not see how the court 
can properly interfère to reliéve thë défendant. The stipulation is very 
broad. It8 terms are unmistakable^. : , The agreement was that, if the 
bonds were for àiiy teason held to be void by the suprême court, the 
•plaintiff's suit éhould be disnaissedl On the other hand, if the suprême 
couït did not décide that the bonds Were void, the plaintiff was to hâve 
judgmeiî^t forthwith. To entitle thè plaintiff to judgmenti .nothing was 
required but a décision pf the suprême court which did not invalidate 
the bonds. The décision rendered, or a décision dismissing the writ of 
error for lack ôf jurisdiction, 6r for defects in the record < was just as 
much within the stipulation as an afEmianee on the merits. The court 
appréciâtes the dilemma of the défendant, and would gladly afiford relief 
if it could be done with justice to the plaintiff; but the latter has acted 
in good jfaith, relyingupon the; terms of the agreement» The parties 
cannot be relegated to the position in which they were when the stipu- 
lation was entered into. Thq plaintiff has parted with valuable rights. 
At any of the four térm8lostoy''nifeànsof the stay thé plaintiff could 
hâve ibbt^ned a filial judgmen^. Now, however, thè recbvery arid in- 
terést will be sùfEcîent to énàble'thô défendant to carry the cause to the 
Bùprerae courte with the cottse^tlèiitdelay. ' 

Other'reasons are ufged why' thé' relief should begranted, which may 
ba divided into tWo classée,;— -thosô relàting to allègéd màtters of défense 
not presentéd by the record in thé '(S&iMson Case, and those based upon 
néWlyi-dîscovered défenses. As to the former, bèing within the knowl- 
edgç of the parties at thô tiiiïe; and not rëserved, they wore clearly 
waîvéd by the stipulation. Thé siï'preme court could tiot poasiblj' hâve 
paëééd'Utoon theih. As to* thé lattér, I hâve consideréd thëm as if pre- 
seniiëd jtipûn a inotioto for 4 n^^ tri^, and see ho reàson to set aside the 
; juâgniçrj|. '. Had they beiçh presejif^d on the trial qf the Slauson (km 
thé resolt would hâve been the same. The motion ia denied. 



îJ^KTS: NAt. Bàne ». Aemsthonq, (Farmees' Naï. Bank et ai., Inter- 

1 1: ': ,1;' .,: ■ : ■■ ..,-■': pleaders,.) ■ .■;,;■;;;,..,■, 

jj! i (CinJMttCpttrt, jr.Z).J!fi^9ifri, iE!,J7. 0<5to})#r 4,1889.) 

'âASKSk^MD ^ÀNKINi^-TUISOLVBïrbT— NbOOTIABLB PaPER— EBSTMOrfvB InDOBSEMBNT. 

• Tbe claiimant bttùk sent'to'ihé'I': BaAk'à Sight draf t, draWfa on a thitd party, In- 

i.; jdpfB«l, "JPfty"B'4 BftnJtj op 0*^, l'^fop coHeôtlpn for''olfaiiqaD)i baqk-. It wfts the 

practicé oi the S*. Bank, in ifs deallngs with claimant, to crédit tùé latter on the àà,j 

' ' ' of rëbë^t îor Ail dràitSî' chëoké,' '%to.','¥ëiit for collection, théit ^Àlre payable at siRtht 

;. ■> ,v pp, qç.SÇWÇ^i w? ^^©;l>ftl'*°<'6J^''*'f ©?)^at^,wfl8Bul^ect.t9,be drt^^mprt; Ibu^, if the 

ÎMlpèv waS not pald, it was chargea fiack to claimant. On receipt of the draft, the 

P. notlfled claimant that it had been credited, "subjectto payment;" but the crédit 

was not drawnagainst-nor were advances madé;pinthe;faithpf it. ■. Clsiinai^t nî^rely 

kept a mémorandum of its transmission for colleoûon. Thé F.' sent the draft to its 
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. reserveagent, Indorsed for collection, and the smount of it was oounted a^^a part 

! of tbâ M'a reserve fund, tllougli fhis faot was noi knowu td oUiimant. Beld tUàt, 

tbs Indorsementbeing restrictive, the F. acaulred no tltle toit; and that npon the 

insolvency of the F., beforé notification of the collection of the draft, the dalmant 

iraaéntitLed to the proceedè of it in the hands of the ooUeoting agent, 

At Law. • 

This is a controversy between the défendants concerning the owner- 
ship of a certain fund now in the custody of the complainant. The case 
is to be decided with référence to the following facts: , On June 6, 1887, 

' the Farmers' National Banlç of Portsmouth, Ohio, sent to the Fidelity 
National Bank a sight draft, in the usual form, drawn by Samuel J. 
Huston on Thomas Shelby, of Lexington, Mo,, in the sum of $4,100. 
ïbe draft was indorsed aa foUows: "Pay Fidelity iSTational Bank of Cin- 
cinnati, Ohio, or order, for collection for Farmers' National Bank pf 
Portsmouth, Ohio. J. Mt Wall, Caghier." On June 11, 1887, the 
Augùsta National Bank of Staunton, Ya.,, sent; the Fidelity '^axfk a 
similar draft for $1,216, drawn on Henry Rohr, St. Johns, Kan., which 
,was indprsed in the same form as last described. Both of theseidr^fts 
were forwarded by the Fidelity Bank to the Fiflh î^ational Bank of. St. 
Louis, Mo., for collection for its account; and tbelatter baiik proceeded 
to coUect the samèthrougb subordinate agencie8,,and was notifie|d pf the 
payïaèittt tiiereof on Jun^ ^ist and 23d, respecti^^ely. The yFidelity 
•Bant was insolvent from and after June 6, 188'7rao,d was seized by the 
comptrollier of the currency at; 9 A- m. , June 21 , 1887 , and put into liquida- 
tion. The Portsmouth and Stauptoh bankjs there^ter claimed tjje pro- 

. ceeds of the respective krafts, found, i4 the |ian(}s, of the Fifth; National 
Bank, and the latter banls filéd itsbill of interplçaderon August $, 1887. 
It was Ihe imiform practice pf the Fidelity B^jifc, in its de^ings with 
the Portsmouth bank,,tb ^ve the latter crédit, on the day of receipt, for 
âll checks, drafts, etc., sent to it for collection, that were payable at 

■ ëight or on dèmand; àhd ttië balance eo created \^bs subject to b^ drawn 
upon by the Portsmouth bank. The ï'idelity i^ank also paid inib^est, 
at 2i per cent, per annum, on the daily balances; in favor pf the Pprtg- 
imOuth bank, arisîng frpJtn ëuch crédits. But if paper forwarded for edi- 
ledtiori, and credited as aforesaid, was noit paid, it was thè invariable 
custpm to cjiarge the same back against tie accpunt of the Portsmouth 
bank. Thé method of d,eâlihg hère described was well known tô the 
Pbttsmoùth bank, andwasassented to by it. The Shelby draft was 
cr^edîted by the Fidelity Bant to the Portsmouth bank, in cpnformity 
with the practice in question. Notice was given by mail that, the draft 
hàd been credited, "subject tp pay ment;" but the crédit was hot;dra,wn 
a^àiftsthy the Portsmouth bànk, nor were any atjvances made pn the 
strèûgth therepf, and in ppint pf fact the Fidelity Bànk closed itSrdpprs 
bêfore it was notified that the dràffc was paid. The Portsmouth bank 
did'ûot charge the draft against the Fidelity, but merely kept ^m^mo- 
..iàndùmbf the transmission of the sameto the latter bank for cplleption, 
having been âdvised by the drawer that Jt wôuld^robably oot bi| paid 
"by thé drawée on presèiatoon. It furtl^r appears, that, by.aiji arrfi^e- 
ib^nt hNetweén the Fifth National, Bank ànd the J^idelity, the apiiQ^jat: pf 
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the Sbelby draft, after it was indorsed to the Fifth National for collec- 
tion, was counted as a part of the reserve of the Fidelity, — the Fifth 
National being a designated reserve agent of fhe Fidelity; but the Ports- 
mouth bank, s6 far as shown, had no knowledge of such fact. The 
method of dealing as between the Fidelity Bank and the Staunton bank 
did not dîffèr from that last described with the Portsmouth bank, in 
any such respect as will distingui'sh the two cases, or justify a différent 
ruling as to the claims interposed by the respective banks. The question 
arising on this state of facts is whether the Fifth National should turn 
over the prdèeëds ôf the two drafts, now in its hands, to the Portsmouth 
and Stautitoii banks, respectively, or to the receiver of the Fidelity Bank. 

WilMàm 'Bi Bumet &nd Wm. G. Hammond, for the Fidelity National 
Bank. 

/.■ M.McÙUlivray and A, T. Hokomb, for the Farmers' National Bank. 

Jîiol D; iSfeBéftson, for the AugUsta National Bank. 

Thayer, J.i (afler stating facta 08 above.') The indorsement by whîch 
the Fidelity Bank àcquired the possession of the drafts in controversy 

• vrais clearly à restrictive indorsetiiént. It was an indorsement that de- 
stroyed thé liegotiabiîity of tl^e drafts, except for purposes of collection, 
arid gavé notice to ail parties thîbugh whose hands they passed that they 
Weré the prôpierty of the Portsrnoùth and Staunton banks, respectively. 
By virtue of the indorSements alotïô, the Fidelity Bank did not acquire 
tîtle to thé drafts; but was merely constituted an agent for their collec- 
tion. Thus far théi'e is no room for serions controversy, Mrst National 
Baré V. Eeità Ooùrdy Bank, S Fed. Rep. 261, 262; Balbach v. Frding- 

■■hu'ymi,\b Fed. Rep. 675; White v, Bank, 102 U.S. 661; Hoffman v. 
Bank, 46 N. J. Law, 604; Blainë v, Boume, 11 R. I. 119; Bank v. 
Bàkk, 76 Ind. 561 \Swemyy. Easter,! Wall. 173; Xém v. Bank, 5 Dill. 

: 107 ; ■ 1 Daniel, Neg. Inst. §§ 336, 337 . 

The contention is, however, thàt the practice shown of crediting sight 
drfttts, whèn i"eceived for collection, as cash, and the àllowance of inter- 
est on daily balances in to which such crédits had entéred, alters the case, 
and that, b^câuse of that méthod of dealing, the drafts became the 
propè'rty of the Fidelity Bank ag ëobn as a crédit was given therefor upqn 
its books, ànd that from that titae forwàrd the Fidelity Bank became 
thfedèbtorof the Portsmouth ahd Staunton banks, respectively, for the 
iumis severally credited, When chêcks or sight drafts are indorsed geh- 
eràlly by the payée, and deposiled with a barik, ànd crédit is given 
therefor to the deppsitor, with hiâ consent, as for somuch cash, with 
■theUnderstànding, express or iipplied, that such.credit may be drawn 
âpbn, the prëvailitag opinion seértis tb be that the relation of debtor an,d 
«reditor is forthwith created betwjëéti. the bank and tl^e depositor, and 
that the bank becomes àt once thé dwner of the paper, and not mereiy 
ân'ïigent for its Collection. Ah indorsement in blknk,(ir to the ordér of 

'thé ïeceivîng bank, is entirely. consistent with that view ôf the transac- 
tîo*t. Bâ«P V. £(n/d, 90 N. Y. 534; and Cases cited;, ÉaUway Go. v. 
Jdtoi^oti] 27 Fed. Rej). 243; Hoffman v. Bank, 4Q N. J. Law, 60Ô. 
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But if paper is indorsed, "For collection for account of the depositor," 
and then deposited, and crédit given, a dififerent case is presented. 
The mère fact that paper thus indorsed is credited by a bank to the de- 
positor as cash, and the privilège accorded to him of drawing against the 
crédit, may not, as it seems, be sufHcient to vest the bank with title to 
such paper. In some cases it appears to be held that such crédits are 
merely provisional, that is, subject to revocation, until the paper is act- 
ually collected by the receiving bank, or until the crédit bas been drawn 
against by the depositor, and that up to such time the title to the paper 
is in thé depositor, and the bank is a mère agent of the depositor, for 
collection. Bnnkv. Bank, (Mass.) 20 N. E. Rep. 193; Levi v. Bank, 5 
Dill. 107-111; Balbach v. Frdinghuysen, 15 Fed. Rep. 683; 2 Morse, 
Bank. §§ 683, 586. 

In the opinion of the court, the true criterion, in a case such as is last 
stated, for determining thè question of title to the paper before the same 
is actually collected, and before the crédit bas been drawn against, is 
whether the depositor intended to part with title, and whether the re- 
ceiving bank intended to purchase the paper, and assume the risk of 
payment, and give an absolute crédit therefor, as in cases of discount. 
Viewing thé matter in that light, I bave little difficulty in finding, in 
the case at bar, that the title to the two drafts, and their proceeds, re- 
mained in the Portsmouth bank and Staunton bank, respectively, up to 
the time the Fidelity Bank failed, and the govemment took possession 
of its assets. The indorsements placed on the drafts in question, when 
forwarded tô the Fidelity Bank, is persuasive évidence, notwithstanding 
the previous course of dealing, that neither the Portsmouth bank nor 
Staunton bànk intended to part with their title to the drafts in question, 
or to enabie the Fidelity Bank to deal with the same as its own. It 
was a restrictive indorsement, and it must be assumed that that form of 
indorsement was adopted for a well-defined purpose. It may well be 
doubted whether the légal effect of that forra of indorsement can be con- 
troUed or modified by proof of a usage existing to crédit sùch items as cash , 
and permit the crédit so given to be drawn against; it being conceded that 
in the présent case neither of the depositors saw fit to avail themselves 
of such privilège. But, be that as it may, it is also apparent that the 
Fidelity Bank did not intend to purchase the drafts in question, and 
give its customers an absolute crédit for the par value thereof. In its 
letter acknowledging the receipt of the Shelby draft, the Fidelity Bank 
stated that it credited the same, "subject to payment." This must be 
undérstood as meaning that the crédit was merely provisional, that is, 
conditional on payment, and that it did not intend to assume the risk 
of payrheht, or give an absolute crédit, or put itself in any other relation 
to thé paper than that of an agent for collection. This seems to me to 
be the propér interprétation of the transaction, looking at it iherely with 
a view of determining what the parties thereto intended. As the Fidel- 
ity Bank ûever received the proceeds. of the drafts, and was not even no- 
tified of their payment prior to its failure, and as the banks that had 
deposited them for collection laid claim to the proceeds Of the drafts, in 
v.40F.no.2 — 4 
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thehands ojf ih^ sabordinatç cqllecting agent,- before they had become 
mingled with the funds of the Fidelity Bank, I think they are entitled 
to recover the same as against the receiver of the Fidelity, Hackett v. 
Reynolds, (Pa.) 6: Atl. Eep. 689 j tlrst National Bwnk V. Beno Ccnmty 
Bank, mpra. It is so decreed. 



Babnby Dumping-Boat Co. a al. v. Mayob, Etc., or thb Oity of 
. ■ New Yobk. 

{Oi/rcuit Court, s. b. New York. August 13, t889.) 

linNlàlPAI, CORPOBiTIONS— IjIABILITT POB NBàÙéENOB OF OiTIOBRS. ' 

■ The (iommissloner of street bleaningW 'ihë oity of New York 1» (m agent of the 

oity, and not an cfficerof til^é gênerai put^o, notyritUs^anding bis^duties are partly 

renderéd in tbe interest of ,tbe public nealtb, and bis powers are plenary, and, wltbin 

tbeirspbere, exclusive of thé' autborlt^btanyotberoffieerof-tbèbity. Tbe oity is 

, tbèrefol-e Uable for bis neprligent aots don? in tbe «oursp of biso^oiEfl duties, . ; 

InAdmiralty. Libel for damages. Appeai froift district court. 
.HenjT/^. -BeeÈTaan, for appçUants., , , , ;; » 

, fii/Jand <fc ^ômfeie, for appellees, I , ; . i 

■yifALLACE, J., The testinîQnyàn tbis case shows clearly that the înju- 

xief to the duçiping-boat.for which thq libelants seek to recover damages 
. were oaiised by the.çarelessneas of .tT:^pse,in c^9.rge of tbe steam-tug be- 

longipg to the respondent^. i Tbeiir.Regïîgent^ aots were comniitted, while 
'they wère engaged in rçna^jyipg .refuse firprn,' the streets. ,, Thèse persons 

■vsfere under the ; imniediate «mployçaent of the cprufliissioner of^streçt 
,<jiefining pf thç city of NcfXo'^K- - That officer, as the head of that mu- 
.njpipal departinent, had;'th,e custody of the.tug. J By aiçt of the legisla- 
;^ure knpwnaslhe "consolidation fl«t"he,i^ diarged with the duty of 
jkçieping the streets eleaned, an<^; reoiovipg refuse,."as.pften; as the public 
fhealth and the use of the streets m^y requir^^" an,d la, ù^vested with au- 
«j^hority tp; engage and dispharge at bis discretCon i^J the remployés neces- 
jsary for the performarjpe oif tbe dutijgs of. the depairtm^nt, The only légal 
tguçstion in the case whiçh merits notice ia whether the>city is liable for, the 

négligence of tbe jemployes of tbis departnient. If rthp diaties delegated to 
-bim by laware sucb aspriniarily devolvé upon tbe city, as a municipal 

or corpprate obligation, h^ and bis subdrdinates are tbe agents of tbe city, 
• and the respondents arp liable for theiracts of^isfeas^ncppr non-rf^asançe 
(jjpne in the course' of their ordinary employme^j^t.,,., IJt does not seem 
, re^spnable tO; treat the .coniiflissio^er, ^ .an pfficer ,(rf tbe gênerai public 
(jr^ther than pf the city, His duties,;,^uniiker ,tbç^e of tbe pflSicers of the 
.degartmente of.healthti çbarities, fire, and-pplice,.,altibw)ugh pprform^ 
.jnc}dei(,taliy in.tjie inter^^st of the .public health,,-;^%,i9qrt> ijpçppdiateïy 

perfo^med in the intérêt pf tbe corpqr£|,tion itself, ;BîbJGh i« chargedv^ili 
(|i|3 pb^ja^ipnof infiain^ioi'ng it§i,8tree% ipilit 
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the use of those who resort to them. Many cases are reported in the 
décisions of the state courts îb which the cit^ of New York has been held 
responsible to persons who hâve sustained injuries in conséquence of ob- 
structions which hâve bèen nëgligently suffered to intercept the safe use 
of the streets. The obligation of the city to keep its streets in such con- 
dition tbat those who use them may do so safely has been repeatedly 
declared; and the failure to remove ice or snow or dangerous accumula- 
tions of ahy kind by the proper authorities is a breàch of that obligation. 
See Proviâence v. Clapp, 17 How. 161; Todd v. City of J^mj, 61 N. Y* 
506. ÎTie duty of cleanirig the streets necessarily comprehends the duty 
of removing such accumulations. It is quite immàterial that the powers 
and duties of the commissioner are plenary, and within their sphère ex- 
clusive of the authority of other officers of the city. The real question 
is whether his duties are such as primarily rest upon the municipality 
itself. Bamea v. District of-Columbia, 91 U. S. 640; :Ehrgott v. Mayor, 96 
N. Y. 264. The précise question has been resolved against the conten- 
tion of the réspondents in the case of Engle v. Mayor. The decree of the 
district court is affirmed. 

Note BY TfiE Editor. Sngle t. Mat/or, referred to above, has never 
beeil reported. It waa a décision of the superior court of New York city in 
October. , 1885, on motion for new trial on the judge's minutes. The opinion 
was as follows; 

'Inobaeah, J. Tbe départaient' of street cleaning tg regnlated by subchapter 14 bf 
cbapter 410 of the Laws of 1882, ^own as the ^Consolidation Aot " Section 704 pro- 
yides that "the department of street cleaning shall hâve exclusive charge of the clean- 
ing of streets, ano the removal of ashes and garbage In the city. The commissioner of 
street cleaning shaU hâve power and authority, and Is hereby charged wlth the duty, 
of causing thé streets of said city • * * to bethoroughlycleaned, and keptclean at 
ail tiines; &ttd of removing from said city, or otherwise disposlng of, as of ten as the pub- 
lic health and use of tbe streets may require, ail street sweepings, ashes, and garb^e; 
and of removing new-fallen snow frôm leading thoroughfares, and such other streets 
and oVenues as may be fOnnd praotloable. " Section 705 pt-ovides that thé "said com- 
missioner shall hâve pQw^r to engage, and, in his discrétion, di^charge from time to 
timè, ail siich clerks, laborers, and other employés, and to flx their compensation, as 
shaU be necessary and proper in éxecution the duties hereby imposed upon him. . * • • 
Tbe said corpmissioner shaU also bave power to hire or purcbase for bis Use, as such 
commissioner, • * * horses, carjts, steam-tugs, scows, hoats, vessëls, machines, 
tools, and other property réquired for the economical and effectuai performance of his 
said duty.^: And the défendant lifre clalms that tbe power ezçrcised by the street 
cleaning depai'tment, under tbe provisions of this act, is govemiuental and public, and 
cornes witbln the principle established by the case of Maxmillian v. Mayor, etc., 03 N. 
Y. 160. The municipal corporation of the city of New York, having the powers con- 
fèrred upon it respecting streets within its lîmits, owes to the public a duty to keep 
said streeta In a safe coUdition ; and tbis duty resta upon an express or implied accepta 
ance of the power, and is stated by the court in tbe case of MaxmiUian v. Mayor, e^„ 
supra, to be a duty Wlth which the city is charged for its own corpo'rate benefit, to bs 
perfohned by its own agents, as its own oorporate act. Conrad v. Trustées, 16 N. Y. 
158. In tiloyd v. Mayor, etc., 5 N. Y. 875, the court of appeals expressly held that tbe 
power and duty to clean sewers in tbe city is clearly ministerial, and f ails within the 
Élassof prlvqte powers; and that thé corporation was llable for the négligence of one 
of itsagents employed toperfortosuch duty. In this case it is sbpwn tbat the pilot of 
the tug-bbat was employed by thé street cleaning department in the removal from the 
streets Of the olty, street isweepings, ashes, and garbage. Actiag as such, under the au- 
thorities j^bove (dted, he was the agent of the city in the performance of the duty with 
virhièh the Qity is charged fOr its own corporate beneflt, and the city was liàble for the 
négligent use of its. property by its own servant or sub-servant. Lee v. .Village of 
Saiijdy.SiU,4QN.,Y,.4tô. By the yeçdictof the jury in tblf casait is^itablished that 
th$ tuitt^Bliéa for igvas caùsed by thâ négligence of the pUot 6f tbâ Ùaid tiis aàd I 
thinkthattbe^ty.isUBUe. Motfooifor new trial dented.j ■."■'■i lû vi.> . £:■ :/■ ':^; 
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Whson V. Fine. 

(CircuU Court, D. Oregon. September 3, 1889.) 

PuBUO Lawds— HoMESTEAD— FBAm>— Canoellation of Entrt and Cbrtifioatb. 

An entry and oertiflcate, issued tè a settler underthe homestead aotfor land sub 
jeot to entry thereunder, cannot be set aside or oanoeled by the land departmeiit, 
on its own motion, for fraud or mistake committed or ocouring In obtaining or issu- 
ing it. In snch case the goTernment must seek redress in tbe courts, where the 
matter may be heard and determined açcording to the law applicable to the rights 
of individuals under like ciroumstances. Stnith v. Ewing, 11 Sawy. 53, 23 Fed. 
Rep. 741, afflrmed. 

{Syllalma by Oie Court.) 

At Law. Action to recover possession of real property. 

Charles B. BeUinger, for plaintiff. 

Albert H. Tamner, for défendant. - 

Deady, J. This suit is brought to recover the possession of a quar- 
ter section of land, situate in Lake county, Or. 

From the amended complaint it appears that the plaintiff is a citizen 
of Calijfiarnia, and the défendant a citizen of Oregon; that about three 
years before the corapiencement of this action (February 27, 1889) one 
G. G. AleSander duly received a final certiÊcate to the premises, as a set- 
tler thereon under the homestead law, from the proper ofiScers of the 
land department of the United States, who thereafter duly conveyed the 
same to the plaintiff; that the plaintiff is the owner of the premises in 
fee, and entitleà to the possession thereof; that about January 1, 1889, 
the plaintiff being in the possession of the premises, as such owner, the 
défendant entered thereon and evicted him therefrom, and now wrong- 
fully withholds the possession from him. 

The défendant demurred to the complaint, for that it did not ap- 
pear that the plaintiff had the légal title, without which the action for 
possession could not be maintained in this court. 

After the argument tbe demurrer was overruled, the court holding that 
the prior possession of real property is a sufficient légal estate therein tb 
enable a party tb maintain an action in this court to recover the posses- 
sion of the same from an intruder. 

The défendant then answered. The answer contains spécifie déniais 
of sundry allégations of the: complaint, and also two défenses, each of 
which is styled therein "a further answer and défense," althougli there 
is but one answer containing thèse déniais and défenses. Comp. 1887, 

§§71,72.;, :;, _ ' ;;■; :\ 

The first défense is that at and prior to the entry of the premises by 
Alexander the same was public /land of the United States, and subject 
to entry under the homestead law, at Lakeview, Or.; that prior to his 
seulement on the premises Alexander had acquired'a quàrtér section of 
public land under said law, in Calitornia, and was not entitled at the 
time of sUch entry and the issue of said final certificate tO enter on of 
settle upon any of the public land under the homestead law; and that 
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said entry and certificate are illégal and roid, — of ail which the plaintiff 
had notice before the date of the conveyance from Alexander. 

The second défense is that the ofRcers of the land-offiee at Lakeview, 
Or., "having been inforoied," after the issue of the certificate to Alexan- 
der, that he had acquired a quarter section of land under the horaestead 
iaw prior to his settlement on the premises, set aside and canceled said 
entry and certificate, and reported the facts to the commissioner of the 
gênerai land-office, who thereupon canceled said entry and certificate on 
April 27, 1889; that said Alexander was duly notified of said "proceed- 
ing" before said officers, and appeared and was heard therein; that 
about Januarj' 1, 1889, the défendant, "with the advice and consent" 
of the register and receiver, settled on the premises with the intention 
of claiming the same under the homestead Iaw, he being qualified so to 
do, and " went into thé peaceable possession of the same, and ever since 
bas been and-now is in possession of such land, as such settler, and is 
entitled to remain in the possession thereof in accordance with the pro- 
visions of said Iaw and the régulation of the interior departraent, and 
within the time allowed by Iaw he offered to file his homestead applica- 
tion and perfect his entry "in the land-office at Lakeview, "and bas been 
instructed and advised by the commissioner of the gênerai land-office to 
remain in possession of said land, as such settler, and that he was at 
the time of the commencement of this action, and ever since bas been, 
and is now, in the possession of the land described in the çomplaint, 
under the authority and by the direction of the department of the in- 
terior and ihe commissioner of the gênerai land-office," — of aJl which the 
plaintiff had notice at the time of the conveyance to bim from Alexan- 
der. To thèse défenses a demurrer is interposed, 

The second défense will be considered first. It admite, by necessary 
implication, that Alexander obtained the certificate for the land under 
the homestead act by complying with the provisions thereof, including 
the payment of the priée and the five years' résidence and cultivation, 
about February, 1886. 

To avoid the efï'ect of thèse facts it is alleged in the défense that the 
officers of the district land-office, "having been informed" that Alexan- 
der had had the benefit of the homestead act, of their own motion insti- 
tuted a "proceeding" to set aside and cancel said certificate on that ao- 
■count, which was done, and reported tothe commissioner, who, on their 
recommendation, affirmed their action. 

It matters not what advice or direction was given. the défendant by 
any officer of the land department cpncerning the possession of the 
premises. Neither of them had any power or authority to authorize or 
direct him to take possession of the land, and it is not crédible that they 
€ven did do so. If the Iaw and the làcts warranted him in taking pos- 
session of the premises, wtU and good; otherwise not. The^t of an 
officer of the land department is not Iaw, nor is this a government by 
Pasha. 

I tbink this so-called "proceeding" to cancel Alexander's entry and 
'Certificate was an arbitrary and iUegal one. There was no contest about 
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tîië tnâtter,' wbîôti the law autMoHzea the register and receiver to hear 
and décide, subject to an appeal t6' the dommissioner and thence to the 
Becretary of the interior. When thé certificaté had issued without ob- 
jection, the time for a contest had passed. Upon its issue the land be- 
came the property of Alexander, and he was entitled tothe patent there- 
for. Sttch aright cannot be arbitrarily set aside, canceled, and avoided 
by the land départaient, in a "proceeding" self-instituted on mère hear- 
say. ; 

Nor ddès it signify that the party had notice of the "proceeding," and 
took part in it. One may défend one'é life or property when it is at- 
tàcked, without acknowledging the lègality of the iâttack or "proceeding," 
ôr being bonnd by the resuit of it. 

If Alexander was ndt entitled to make the entry for the reason that 
he had alréady had the benefit of the ftct, the certificaté may beset aside 
on that grdund in the courts, where the matter may be heard and deter- 
mined according to the law applicable to the rights of individuals, un- 
der like circumstances. Smith v. Ewing^ 11 Sawy. 56, 23 Fed. Rep. 
741.;, '^ 

Iri tbis case I had occasion to consider this question of the power of 
the land department, of its 6wn motion, to recall, set aside, or cancel 
a certificaté of purehase of public lands, regularly issued and valid on 
its face, and éoncluded that it did not exist. It was there held, (page 65, 
11 Sawy;, "arid page 747, 28 Fed. Rep. :) "The rigbt of a party holding 
a certificaté bf purchase of public land, and that of his grantee, is a 
right in âind to property, of which neitber of them can or ought to be 
deprived without due process of law." 

Since the décision of this case, Cwndim ▼. Kessd, 128 U. S. 456, 9 
Sup. et. Rep-: Î22, haS^ been decided by the suprême court. The gên- 
erai drift of thé opinion is to limit and restrain the power of the com- 
missioner of the gênerai land-office to set aside or çàncel en tries or cer- 
tificates alldTfi-ed by the register and receiver. The pïth of the opinion 
on this point is stated in one of the syllabi as follows: 

"The t)6\Verôf supei'vision possessed by the cpraraissioner of tbe gênerai 
land-offlce i^vër the acts of the register and receiver of tlie local land-oiiices is 
Bot unllmited or arbitràry, but càn only be exerted when an entry is made 
upon f aise, teatimony, or.v^ithout autliorityof law, and cannot be exerciaed 
80 aato depriye a person p£ land lawfuUy entered and paid for." 

Ail applications for enlries of land under the homestead act are 
noted on the books and plats of the: district land-oflSce, and a register 
kept of the same. Thèse lacts, "together with the proof upon which 
they bave been foundëdj"' are returûed to the gênerai land-office. Sec- 
tion 2295, Rev. St; When it appéars from such returh, together with 
the record' of the sûrveys of tbe public lands, and the prior disposition 
thereof in iHe gênerai land-office, that an entry has been allowed in the 
district land-offide coiitfftry to law, the coromissioner has po^er, and it 
is his duty, to correct the error and disallow the entry. 

But if , aftfei? the entry is madé iand the certificaté is issued, some ène 
Bhoûld't)â<ârtO' enter tbe same land on thé gropnd that' the first entry is 
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illégal, and propose to show the same by new and extraneous proof, I 
can find no law that authorizes the register and receiver, or the commis- 
sioner, to institute or direct a "proceeding " to hear and détermine the 
matter, and therein set aside or cancel the entry and certificate. The 
suhject is no longer administrative in its character. It ceased to be so, 
so far ae the register and receiver are concerned, when, upon thé final 
proof, after notice to the world of the settler's five years' résidence and 
cultivatioh,, the certificate was issued to him. 

Admitling the power of the commissioner to disallow an entry for 
reasons appearing on the face of the return made by the register and re- 
ceiver concerning the same, thereafter and otherwise, the validity and 
effect of the certificate as évidence of theright of the settler to the land 
described therein can only be impeached in a judicial proceeding. 

If, uponinquiry, the land-office finds that through fraud or mistake 

, a certificate was improperly issued, a suit should be brôught in the 

proper court to set aside and canoel the same. Such ia suit is quite as 

siihplè arid inexpensivé as a hearing in the land department, and much 

more likely to be attendéd ^ith correct and satisfactory results. 

The allégation îûthis défense that the défendant tbok peaceable pos- 
. session pf thé prerùises, ànd still holds them so, amounts, ùnder the cir- 
çtimstances, to nothing more than an admission thàt the défendant ein- 
téred ùpbn the possession pf the premises, but wittout force or violence, 
àrid ktill holds them so. Thîs is not an action ôï forciblè efatry ând de- 
tàitier, and, although thè çômplaint allèges that the défendant entered 
'MnlaWfully and with forcé," proof of an Unlàwfuï èntry and holding 
wills'ap^brt thé action. ^ 

The démùrrér to this défense is sustaîned. 
; The first défense consists simply of the alleigatîon that Aléxànder, by 
rèasbin of his haying had the Benefit of the honjestead act,,wa8 nbl en- 
titled tô séttle upon and àijqiîire the title to the premises under said act. 

This 'défense, also, by a necésisàry implication, àdmits that Alèxander 
acquitëd the possession of tiieland under thè homestèad act xn thè man- 
iier théréih provided, and thàt the défendant, without even a' claim of 
rïght, tîtle, or interest in the prémises, entered théreon, and deprived 
Ûie plaintiff of the possession thereof, a,s allèged in the compl^int. 

The demurrer to this defenèe is also sustained. 
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Weed Sewing-Machine Co. v. Bakeb rf dL 

{Circuit Court, E. D. Missouri. October, 1880.)* 

Qdibtixo Title— Pkivities. 

The légal title to certain land was In one F., subject to ttie equities of J. Flaln- 
tlffs brought suit to quiet title sgainst F., and obtained a deoree, to which J. was 
not a party, thougb hewas in possession at the time the suit was brought, claiming 
as purchaser from F. Held, that J. was not in privity with F., and was not bound 
by the deoree agaiust him, and the decreedid not vest the leg^ title in plaintifC as 
against J. 

At Law. Action în éjectaient. 
Danid Dillon, for plaintiflf. 
Dryden & Dryden, for défendants. 

McCraby, j., (orally.) In this cause the parties waived a jury, and 
hâve had a hearing upon the merîts before the court. The action is 
ejectment, to recover certain real estate within the district. 

The facts, so far as it is necessary to state them, are as follows: Prior 
to the commencement of this suit the plaintiflf had recovered in this 
court a decreè in chancery against the défendants Franklin Baker ànd 
James W. Baker, (but not against défendant John Baker,) quieting title 
to the land in question in the plaintiflf. It is admitted that prior to that 
decree the légal title was in Franklin Baker, subject to the equities of 
the défendant John Baker, who was not a party to the decree, and who 
was in possession at the time of the commencement of the chancery suit, 
and is still in possession, clainaing an interest as purchaser from î'rank- 
lin Baker. The plaintiflf oflfered the deoree as sùflBcient évidence of his 
title and right to possession as against ail the défendants. The défend- 
ant John Baker objected, and on his behalf it is insisted that he is not 
bound by the decree, sihce he was no party to it; and, further, that the 
plaintiff càiinot recover as against him upon that proof alone. The 
plaintiflf insists that the decree is safiBcient to vest the légal title in it, 
and that the clàim of défendant John Baker upon the land is necessarily 
équitable in its character, and therefore auch as cannot be set up as a 
deiense to an action of ejectment in this court. 

It is very clear that no one caii be bound by a judgment or decree 
unless he be a party, or in privity with a party. This, for the reason 
that he has had no opportunity to be heard, to cross-examine witnesses, 
or to ofifer évidence in furtherance of his rights, It is therefore held 
that, while a decree may be admissible in évidence to prove the fact of 
its rendition, with ail its legitiraate conséquences, it cannot affect in the 
least the rights of any but parties and privies. A party in possession 
of land, claiming an interest as purchaser, or under a contract to pur- 
chase, is not in privity with his grantor. On the contrary, his claim is 
adverse to his grantor, and it must foUow that he is not bound by a de- 
cree against the latter in a case to which he is not a party, and rendered 

Fublication acddentally omitted. 
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in a suit commenced after he purchased and took possession. Those 
principles, I think, apply with ail their force to this action in ejectment. 
The plaintiff in the decree against Joseph W. and Franklin Baker ac- 
quired the légal title only as against them and those in privity with them. 
It is not a violation of the rule that the légal title must prevail in an 
action of ejectment to hold that the légal title is not established in the 
plaintiflf as against the défendant John Baker. The case will be dis- 
missed, unless the plaintiff elects to take a uonsuit. 



Vanacker V. Seebergeb, Collecter. 
(CireuU Court, N. D. HMnols. Jnly 18, 1889.) 

CUSTOMS DUTIES— Cl-ASSIMCATION— RUBBEB BaGS FOB TOT BaLLOOKB. 

SmaU India-rubber bags, with a small neok or inlet, which are intendeâ to be In- 
flatéd with gas, and closed, so as to make them buoyant, and then sold as a cbild's 
playthlng, are " articles oomposed of India mbber not specially enumerated or pro- 
vlded for, "and assessable under act of March 3, 1888, (Heyl, 454,) and not under 
clause 43^ as"toys,"as theydonot become"toys"iintil theyare inflated by the 
addition of another materiaL ' 

At Law. Action to recover an excess of customs duties. 
Shuman & Dejrees, for plaintiff. 

W.G. EvAng, U. S. Dist. Atty., and Q. H. Earm, Asst. U. S. Atty., 
for défendant. 

Blodgett, J. Plaintiff imported a quantity of small India-rubber 
bags, which the collector assessed for duty as "toys," under clause 425 
of Heyl's Arrangement of the Act of March 3, 1883, and assessed there- 
on a duty of 35 per cent, ad valorem. Plaintiff, insisting that the goods 
were "articles composed of India rubber,"and not "toys," and dutiable 
at 25 per cent, ad valorem, under clause 454 of Heyl, paid the duties so 
imposed under protest, and appealed to the secretary of the treasury, 
by whom the action of the collector was afErmed, and now brings this 
suit in apt time to recover the duties so claimed to hâve been paid in 
«xcess. The proof shows that the goods in question are small India- 
rubber bags, with a small neck or inlet, which are intended to be inflated 
with gas, and closed, so as to make them buoyant, and then sold as a 
cbild's toy or plaything. It seems to me that the goods, as imported, 
cannot be said to be "toys." They are not completed as such. They 
<io not become toys until they are inflated by the addition of another 
material, and closed so as to prevent the escape of the gas, which in- 
volves a further manufacture or finish of the goods from their condition 
when imported. It is very clear to me they come specifically within 
the description of "articles composed of India rubber not speciaUy enu- 
merated or provided for," and, as such, should hâve been made dutia- 
hh at 25 per cent, ad valorem. The fact that the gas is a volatile sub- 
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stancé, and that but a slight amount of labor is necessary in order to în- 
flâte the bags, and prépare them for sale, does not, as it seems to me, 
essèntially change the question in this case. The gas ia one of the com- 
ponent materials of the completed article. Without the addition of 
the ^s'they are not usable for the purpose intended, and they can only 
be said to be a completed article when inflated and closed, so as to be- 
come buoyant, and attractive as a plaything. I am therefore of opinion 
that the collecter erred in the classification of thèse goods, and that the 
plaintifif is entitled to recover. 



Morris et al. v. Seebeeger, Collector. 
(.Circuit Court, N. D. mirwla. July 18, 1889.) 

1. CiTBTOirs IJoTiBS— ClassimoaMOn— Pavino Tiles. 

Hard-baked, hard-bodied, glazed tiles, which are usedtor beartbs, wainscoting, 
and on thefloorsof vestibules, entrance halls* batb-rooms, and oonservatoriesin prl- 
vate résidences, and sometimes as a border in the floor oi rooTus, and whloh differ 
from the ordinalry paving tile in that they are glazed, are assessable fpr duty at 20 
per cent. CMÏ valorem, under oustoms act Maroh 8, 1883, Sohedule B, cl. 7, as "pav- 
ing tiles." 

3. Same. 

Grlazed tiles made of clay, Càmwall stone, and flint, which are made porous, and 
of a white or light-oolored body, so as to niQre readlly reœive the glaze oolors, aad 
which are usçd for chimney fronts, and to some extent in hearths, and for borders 
In floors, and for vestibules and bath-rooms,.are not "paving tileà, " bëing too brit- 
tle in structure and soft in material for such purpose. 

8. Same— SKiBTiKa, Mottloino, akd Sttri'acb Tiles. 

So, also, glazed tiles of the same materials, whioh are of irregnlar shapes, some 
being in the f ôrm of an ogee moulding, others a longitudinal seguient: of a c^linder, 
and which are intended to take the place of wood base-boards and chair-rails, can- 
nofbe ëlassed as "paving tiles, "under the similitude clause, ad they are manifestly 
intended for other pùrposes; nor are they manufactured articles not otherwise enu- 
merated, as they clearly faïl within the description of glazed Qartbenwam not spe- 
oially enumerated, under clause 4 of ScheduleB. 

At Law. Action to recover excess of oustoms duties. 
P. i. (SfeMman, for plaintiffs. 

W. G. Ewîiig, U. S. Dist. Àtty.,and 0. H. Harris, Asst. U. S. Atty., 
for défendant. 

Blodgett, J. Plaintiffs imported înto the port of Chicago a quan- 
tity of glazed tiles, skirting, mOulding, and surbase tiles, which the col- 
lecter classifled and assessed for duty, a part thereof as decorated earth- 
ehware, under the second clause of Schedule B of the customs act of 
March 3, 1883, at 60 per centum ad vcdorem, and à part thereof as 
glazed earthenware, under the fourth clause of said Schedule B, at 65 
per centum ad valorem. Plaintififs protested against such classification 
iand assessment for duty, insisting that said goods should hâve beén as- 
sessed at a duty of 20 per cent, ad l'alorem, under the seventh clause of 
said Schedule B, as "paving tiles," and under section 2499 of said act, 
as most resembling paving tiles in the material of which composed, and 
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uses to whîoh; they were applied, and under section 2513 of said act, as 
articles manufactured, in whole or in part, not otherwise provided for; 
paid the duty under prqtest; appealed to the secretary of the treasury, 
by whom the action of the collecter was affirmed; and brought this suit 
in apt time to recover the excess of duties so claimed to hâve been paid. 
The goods in question embrace three kinds of tiles,, ail of which are 
glazed: (1) A hard-baked, hard-bodied tile, the body being of a brown 
or brick color, which are used for hearths, and tosome extent for wains- 
coting, and for the breast or front of fire-places, and on the floors of 
vestibules, entrance halls, bath-rooms, and conservatories in private rés- 
idences. They are also laid sometimes as a border in the floor of rooms, 
around next to the base-board. (2) Glazed tiles made of clay, Corn- 
wall stone, and flint, which gives them a white or light color, and makes 
a mqre porous and white or light-colored body, which more readily re- 
ceivestheglazeand colors applied thereto; and thèse, as the proof shows, 
are used for chimney fronts, and to some extent iii hearths, and for bor- 
ders in floors, and for floors in vestibules and bath-rooms. While they 
may be said to be hard-burned, they are not of as firm a texture as the 
hard-bodied brown tiles first mentioned, and are much more easily 
broken, and the glaze thereonmuch more readily cracked or defaced, by 
reason of the material behig more porous, and not as strong. (3) Mould- 
ing tiles intended for bases around the sides of the room, to take the 
place of the ordinary base-board, and sur base and skirting tiles; the 
surbase and skirting tiles being also sometimes used for the edges of 
hearths, and to lay along on the floor as a trimming to the base-board tile, 
and also. for chajr-rail strips. Plaintiffs' contention is that ail the flat 
glazed tiles in question are dutiable at 20 per cent, ad valarem, under the 
seventh clause of Schedule B, as "paving tiles," and that the moulding, 
skirting, and surbase tiles are also dutiable at 20 per cent, ad valorem, 
under the similitude clause of section 2499, as articles manufactured, in 
whole or in part, not otherwise enumerated under section 2513 of said act; 
and on this ground it is sought to recover by this suit the excess of the 
duties so assessed over 20 per cent, ad valorem. 

The proof shows that there has been for many years a tile manufact- 
ured abroad, and imported to this country, and also manufactured in 
this country, made of earthy materials, with a plain, unglazed surface, 
the materials being pressed very hard and firmly together, and fired or 
burned so as to make them very hard, or what is known as "hard- 
baked," which are known in the trade as "paving tiles," and used quite 
extensively for floors in the vestibules of churches, and the halls and 
vestibules of public and private buildings; and the hard-baked, hard- 
bodied tiles now in question are made of the same material as such 
plain, unglazed paving tiles, and are in ail respects similar to the plain, 
hard-bodied, hard-baked, unglazed tiles, except that the tiles in quesr 
tion, being glazed upon one side, will, when laid in the floor with the 
glazed side upwards, make a floor with a glazed surface. As has already 
been said, the white-bodied tiles are composed of diflerent material, and 
made intentionally more porous, for the purpose of making them of dif- 
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ferent colors by means of the glazing; and fhe whîte body îs found to 
receive and hold this colored glazing much more perfectly than the hard- 
bumed tile before mentioned. It seems to me that the hard-bodied, 
hard-baked, glazed tile in question, while not so exclusively used for 
floors as the plain, unglazed tilés of which I hâve spoken, are, at the 
same time, so far susceptible of use, and hâve been applied to use in 
floors to such an extent, as to bring them fairly wlthin the désignation 
of "paving tiles." It is true that, probably, for public halls and build- 
ings where there was much use, where they were walked upon without 
the interposition of a carpet or rugs, the glazing would soon be so far 
defaced as to make them undesirable for such a purpose; but for hearths 
and as borders for floors, where the main portion of the wear and service 
does not come, and in vestibules and bath-rooms, where they are pro- 
tected by rugs, thèse tiles are without doubt used, and I can see no rea- 
son why they should not be considered as paving tiles, and classed with 
the unglazed tiles used for the same purpose, 

The white-bodied tiles in question are so brittle in their structure, and 
are so soft in theii material or composition, that it seems to me they 
could hardly be used on any floor where they were to receive any serv- 
ice; being so fragile and destructible as to make them of little value for 
such purpose. I think the burden of proof is clearly in favor of the 
conclusion that their main use is in wainscoting, and for the breasts of 
fire-places., and in positions where they do not receive any heavy service. 
I do not, therefore, think that they come within the désignation of 
"paving-tiles," under the sevchth clause of Schedule B. 

Thé moulding, skirting, and surbase tiles are made of the same mate- 
rials as the glazed paving tiles before mentioned, but they are of irregu- 
lar shapes, — some of them being in the form of an ogee moulding; oth- 
ers, a longitudinal segment of a cylinder, — not adapted for or intended 
to be laid as floors, but intended to take the place of the wood bas&- 
boards and chair-rails in a room. Thfey clearly are not paving tiles, and 
are manifestly intended for other Uses than paving; so that their use 
does not entitle them to be classed as paving tiles, under the similitude 
clause. Nor are they manufactured articles not otherwise enumerated 
or provided for, so as to be admissible at 20 per cent, duty, under sec- 
tion 2513, as they clearly fall within the description of glazed earthen- 
ware not specially enumerated or provided for, under clause 4 of Sched- 
ule B, where the coUector classed them. I am therefore of opinion that 
the coUector erred in not classing the hard-bodied, hard-baked, brown 
tiles as "paving tiles," but that the white-bodied tilès, and the mould- 
ing, skirting, and surbase tiles, cannot be admitted at a duty of 20 per 
cent. , either as paving tiles, or under the provisions of sections 2499 or 
2513, as contended by plaintiffs. There will be a finding for the plain- 
tiffs as to the hard-bodied, glazed tiles only. 
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Leshes a al. V. Seebergeb, CoUector. 

(CireuU Court, N. D. llUnois. July 18, 18890 

CUOTOMS Dottbb— SttK Fabbios. 

A ligbt woven fabric, used for the lining of coats, of wliich one-slxtti of the ma- 
terial is ailk and the rest colton, and in which one proportion in bulkof silk is worth 
as mucb as seven proportions of cotton, is properly assessed fur duty, under clause 
8»3, Heyl's Arrangement of the Act of Cong. March 8, 1888, at the rate of SO per 
cent, ad valorem, as manufacture of silk and cotton, of which silk is the component 
materlù of chlef value. 

At Law. Action to recover duties paid under protest. 
P. L. Shwman, for plaintiflfs., 

W. G. Ewing, U. S. Dist. Atty., and G. H. Harris, Asst. U. S. Atty., 
fbr défendant. 

Blodgbtt, J. Plaintiffs imported a quantity of goods invoiced as "silk- 
striped cotton satins," beingalight woven fabric mainly used by tailors for 
linings for coat-sleeves and the backs of vests. The coUector assessed the 
same for duty as manufactures of silk and cotton, silk beingthe component 
material ofchief value, and assessed duty thereon at the rate of 60 per cent. 
ad valorem, under clause 383 of Heyl's Arrangement of the Act of March 
8, 1883. The plaintiff, insisting that the component material ofchief 
value in said goods was cotton, paid the duties assessed under protest, 
took an appeal to the secretary of the treasury, by whom the action of 
the coUector was affirmed, and now brings this suit to recover back the 
excess of duties demanded, insisting that said goods were dutiable, under 
clause 324a of Heyl, "as cotton cords, braids, giraps, galloons, webbing, 
goring, suspenders, braces, and ail manufactures of cotton not specially 
enumerated or provided for in this act, 35 per centum ad vahrem." 

The proof in the case shows that the fiUing of the goods in question is 
whoUy of cotton, and that the warp is made of altemate stripes of silk 
and cotton, the cotton stripes being about twice as wide as the .qilk stripes, 
80 that about one-third of the warp may be sdid to be silk. Assuming 
that ail the fiUing and two-thirds of the warp is cotton, this leaves one- 
sixth of the entire material consisting of silk; apd the proof further shows 
that the relative values of the silk and cotton are in the proportion of one 
to seven,— that is, one proportion in bulk of silk is worth as much as 
seven proportions in bulk of cotton; while the proof shows that, where 
the proportion of silk is 12 per cent, or over in bulk, silk would be the 
component material of chief value. The proof in this case showing that 
the silk in thèse goods is equal to 16è per cent, of the entire bulk, there 
there can be no doubt that the collector correctly classed thèse goods as 
silk, and that they were properly dutiable at 60 per cent, ad nalorem. 
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r Mo parte Gvpm. : 

(Clreutt Court, S. J>. CaUfomiO' Angnst 18, ;1889.> 

Habeas Cobpus— Dbniai bt Suprême Court on Appbait— Bbnipwai. op Appmoatiok, 
v.i Wherea petitioner f or a writ Of habeos corpus appealsto tbe United States su- 
; pretae court f roi» a judgment of tl»« circuit coupt denying hia implication, volunta- 
>i rily;oniitting a material portion bl his.oase, he' cannot, atteriaûing on tue appeal 
i , upon the record presei|ited, renew his application bef ore another court or justice of 
: the United, States, upon the same record, with the additioh of the matter thtis 
oniitted, without flrst having obtàined ïeave for that purpqae from the suprême 
court. Tho question is entirely différent when subsequently occurring events hâve 
changed the situation oï the petitioner so as in f act to présent a new case for con- 
sidération. ,' . • 

, AîppUcation of Thomas J. CuMy to be Dischajged from Imprison- 
ment on a Writ of Habeas Corpvs. 

J. A. Anderson, for petitioner. 

George, J. Denis, JJ- B.Dist'yMty» • 

FibIjD, Justice. The petitioner applîed to me some days ago in San 
Francisco for a writ of ftabeos co?^iw, alleging that he is unlawfuUy im- 
prisoned by the marshal of the United States for the southern district of 
California, and the wardçn of the jail of Los Angeles county, contrary to 
the constitution and la ws of the United States; that such imprisonment.is 
had under and by virtue of a wairànt of commitment based upon a judg- 
ment of the district court of the United States for the southern district of 
California, adjudging him guilty of contempt, and sentencing him to im- 
prisonment in that jail for the period of six months. An order was there- 
upon made that a writ issue, to bo directed to the marshal, and made 
returnable before me at this place, Los Angeles, on the lOth instant. 
The pétition sets forth the judgmeptof the district court, rendered on the 
iSth of February, 1889, upon which the writ of commitment was issUed 
under which the petitioner is held, It is as folio ws: 

"Whereas, in the progress of the trial of the action of The United States 
of America v. W, More Young, on tbe 12th day of Pebruary, 1889, upon the 
examination of the term-trial juror Bobeit McGarvln as to his qualiQcation 
to sit as a trial jurer in the said action, the said McGarvin testifled, among 
other things, in efifect, that on tlie day previous he was approached by one 
Thomas J. Cuddy, with the object on Cuddy's part to influence his (McGar- 
vin's) action as a juror in the said case in the event that he should be sworn 
to try the said action; and whereas, from the testimOny, this court, on the 
said 12th day of February, 1889, entered an order directing the said Thomas J. 
Cuddy to show cf^use before this court, at the court-room thereof, at 10 o'clock 
on the 13th day of February, 1889, why he should not be adjudged guilty of 
a contempt of this court; and whereas, in response to the said citation, said 
Thomas J. Cuddy did, on the said 13th day of February, 1889, appear before 
the said cdurt; and whereas, testimoîiy was then and there introduced in re- 
spect to the matter both for and against him, — the court, having duly consid- 
ered the testimony, does now tind the fact to bethat the said Thomas J. Cuddy 
did, upon the llth day of February, 1889, approach the said Robert McGar- 
vin, at the tlme being a term juror duly impaneled in this court, with a view 
to improperly influence the said McGarvin's action in the case of the United 
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States of America agâinât the said Young in the event the sald McGarvin 
sfabuld be swom as a juror in said action. Now, it is hère adjudged by the 
court that the said Thomas J. Cuddy did thereby commit a contempt of this 
eouit, foir which contempt it is now hère ordered and adjudged that the said 
Thomas J. Cuddy be imprisoned in the county jail of the county o£ Los An- 
geles for the period of six months from this date, and thé marsbàt of this dis- 
trict Willeiecute this judgment iforthwith." 

The pétition sets forth, the proceedings taken by the court, and allèges 
that the transaction whioh was the basis of the charge .agpnst the peti- 
tioner, aqd for which the judgment was rendered, tpok place on the llth 
day of Fehruary, 1889, when the district court was not in 9ession, and 
nearly a quarter of a mile distant from the cpurt-house in which that 
court is held. He therefore claims that the district court, had no juris- 
diction to try and sentence him for the alleged contempt, because the act 
chaiged aa such was committed at the time and place designated, and 
was not adjjudged to hâve been doue corruptly, or by threats or forpe. 
The purport of the objection is that the act chargea as a contempt was 
not committed in the présence of the court, or so near thereto as to ob- 
struct the administration of justice; and therefore did not présent a case 
within the power of the court to punish summarily, under section 725 
of the Bevised Statutes, and therefore that the judgment was illégal and 
yoid. That section reads as foUows : 

"The said courts [of the United States] shall hâve power • * • to 
punish by fine or imprisonment, at the discrétion of the court, contempts of 
their authority: provided, that such power to punish contempts shall not be 
construed to extend to any case except the misbehavior of any person in their 
présence, or so near thereto as to bbstruct the administration of justice; the 
misbehavior of any of the offlcers of said courts in their officiai transactions, 
and the disobedience or résistance by any such offleer, or by any party, juror, 
withess, or otber person, to any lawf ni writ, process, order, raie, decree, or 
command of said courts." 

The marshal returns the warrant of commitment under which he holds 
the prisoneir. By consent of parties the record in the case of the peti- 
tioner before the district court and in the suprême court of the United 
States is also preseuted. By that record it appears that the petitioner, 
on the 9th dày of April, 1889, applied to the district court for the south- 
em district of Califomia for a Writ of kabeaa corpus in order that he might 
be discharged from the imprisonment now complained of, asserting, as 
now, that the same was illégal for the reason that the court had no juris- 
diction tO try and sentence him, because the matters set forth in the 
judgment do not coûstitute any contempt under section 725 of the Re- 
yised Statutes, and because the judgment was not founded upon pro- 
ceedings' in due course of law; that the district court, after due consid- 
ération, dëùied the application for a writ; that thereupon an appeal was 
tàken from the judgment to the suprême court of the United States, where, 
after argunient ànd due considération, the judgment was affirmed. 131 U. 
S. 280, 9 Sùp. et. Bep. 703. The additional matter set forth in the prés- 
ent application Consists only of thetestimony which was before the district 
court whéu thè' qùe^dn of contempt-chargéd against the petitioner waa 
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consideredj and wliich might hâve been contained în the record of tho 
suprême court, and, if deemed ina portant for the due considération of the 
validity ûf the judgment of the district court, should hâve been thus pre- 
sented.' The finding and judgnient of the district court do not state that 
the acts constituting the alleged contempt were done in the présence of 
the court, or se near thereto as to obstruct the administration of justice. 
The suprême court held that, if done in the présence of the court, "that 
is, in the place set apart for the use of the court, its officers, jurors, and 
witnesses, they were clearly a contempt, punishable as provided in sec- 
tion 725 of the Revised Statutes, by fine or imprisonment, at the discré- 
tion of the court, and without indictment;" but that, inasmuch as the 
district court possesses superior jurisdiction within the meaning of the 
familiar rule that the judgment of such courts cannot be attacked collat- 
efally, it must be presumed that it acted rightly upon such a state of 
factsas authorized its judgment; that the wànt of jurisdiction not ap- 
pearing affirmatively, it must be presumed that the évidence made a case 
within its jurisdiction to punish the petitioner in the mode prescribed. 
The judgment of the district court was therefore affirmed. 

Thé petitioner, in the présent application, as appears from what has 
already been said, supplies what was omitted in his record to the suprême 
court. At the outset the question is thus presented whether it is permissi- 
ble for a party to appeal from a judgment denying his application, volunta- 
rily omitting a material portion of his casCi and, after invoking the judg- 
ment 6f theappeUate court upon the record presented, and failing therein, 
to renew his application before another court or justice of the United States, 
without first having obtained leave for that purpose from the appellate 
court. Before passing upon this question some considération should be 
given to the position of the district attorney as to the jurisdiction of the 
court to punish summarily as a contempt an act obstructing the adminis- 
tration of justice in pending cases, even if committed at a distance from the 
court-room. He contends, if I rightly understand him , that ail the ofifiçers 
and parties necessarily attending or summoned to attend in pending cases 
in the courts of the United States as marshals, clerks, jurors, and wit- 
nesses "are so near thereto," that is, so connected therewith,— applying 
the terms "so near thereto" as indicating relationship of subject, rather 
than relationship of place,— that misbehavior towards them, though they 
are distant at the time from the court-room, or during the temporary 
adjournment of the court, constitutes a contempt punishable under the 
statute. Certain it is that attempts to turn such officers or parties from 
the performance of their duty, in order to secure the sélection of particu- 
lar persons as jurors, or to bias the judgment of the jurors selected, or to 
influence witnesses to suppress or qualify their testimony, or to absent 
themselves from the court, or threats of violence, or the use of insulting 
language to them respecting, or to influence, their conduct, though nt- 
tered or done outside of the court-house, and at a distance from it, are as 
much an obstruction to the administration of justice as though uttered 
or done within its walls. Though I am not quite prepared to accept 
this position of the district attorney, it is entitled to grave considération. 
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I do not wish ;to express an opinion upon it, as it is unnecessary to the 
disposition of the case, and for the further reason that the justices of the 
suprême court deemed it of sufficient importance to reserve their judg- 
ment upon it. 

The statute also déclares the disohedience or résistance by any person 
of any "lawful writ, process, order, rule, decree, or command" of the 
courts of the United States to be a contempt. It is the practice of the 
district courts of the United States to command ail persons summoned 
and sworn as term-trial jurors to avoid speaking with others, and not to 
allow others to speak to them with respect to cases which may be tried 
before them. Such a command, if a standing rule of the court, or given, 
as usual, in its instruction to the jurors, when accepted, would bind ail 
persons, jurors, parties, and others cognizant of it; and a disohedience 
of it would be a flagrant contempt. Nothing, indeed, can tend more to 
pollute the administration of justice than to allow tampering with jurors. 
Any attempts, however slight, to swerve them from the strict line of their 
duty, should be punished with the utmost rigor. Purity in the admin- 
istration of justice could not otherwise be niaintained, and such purity 
is the only safety of the people under a free and popular government. I 
suppose such a command was given by the district court in its instruc- 
tions to the trial jurors of the term, to one of whom the improper ap- 
proach was made which constitutes the contempt for which the petitioner 
was sentenced to be imprisoned; but, as no record is preserved of it, I 
cannot act upon the suggestion of the fact. 

I return, therefore, to the question whether the petitioner can renew 
his application for a writafter the décision of the suprême court on bis 
appeal to that tribunal, without first having obtained its leave. If he can 
renew it on another record, which may also be in some other particular 
defective, and so on indefinitely whenever he fails on appeal, it is plain 
that the writ may often become an instrument of oppression, instead of 
a means of relieving one from an unjust and illégal imprisonment. The 
writ of habeas corpus, it is true, is the writ of freedom, and is so highly 
esteemed that by the common law of England applications can be made 
for its issue by one illegally restrained of his liberty to every justice of 
the kingdom having the right to grant such writs. No appeal or writ of 
error was allowed there from a judgment refusing a writ of hab&is corpus; 
nor, indeed, could there bave been any occasion for such an appeal or 
writ of error, as a renewed application could be made to every other jus- 
tice of the realm. The doctrine of resjudimta was not held applicable to 
a décision of one court or justice thereon; the entire judicial power of the 
country could thus be exhausted. JEx parte Kaine, 3 Blatchf. 5, and cases 
there cited. The same doctrine formerly prevailed in the several states of 
the Union, and, in the absence of statutory provisions, is the doctrine pre- 
vailing now. In many instances great abuses hâve attended this privilège, 
which haveled in some of the states to législation on the subject. And, 
in the absence of such législation, while the doctrine of resjudicata does 
not apply, it is held that the officers before whom the second application 
is made may take into considération the fact that a previoua application 
v.40F.no.2 — ^5 ' 
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Kà(J liéen inade to another office* ànd i^fused; and in some instances that 
fiiét niajr justify a refusai of the second. The action ofthe court or justice 
oii th'é éécbhd application will naturally be affected to some degree by the 
châracter ofthe court or officer to whom the first application was made, 
ari'd the ftillness of the considération given to it. I hardly think that an 
ordinàry justice would feel like disregarding and setting aside the judg- 
ment of à magistrate like Chief Justice Maeshall, or Ghief Justice ïa- 
NEY, who had refused an application for a writ after fuU considération. 
In some states an exception is also ingrafted upon the gênerai doctrine 
where a writ is issued to détermine, as between husband and wife, which 
ofthe twoshallhave the custody of their children. Inwhat I hâve said 
I refer, of course, to cases where a second application is made upon the 
same facts presented, or which might hâve been presented, on the first. 
The question is entirely différent when subséquent occurring events hâve 
changed the situation of the pétitioner so as in fact to présent a new case 
for conéideration. In the présent application there are no new facts 
which dîd not exist when the first was presented. Aiid under the law 
ofthe United States an appeal is allov^'edto the suprême court where the 
writ is refused,— a provision which woùld seem to hâve been adopted to 
prevént a second application upon the saiiié facts which were or might 
hâve been presented in the first instance. I am of the opinion that in 
such a case a second application should not be heard, except where the 
judgméht of affirmance by the suprême court is rendered without préju- 
dice to, or with leave to make a new application by, the pétitioner. He 
need not hâve appealed from the refusai of the district court; he could 
hâve applied to the circuit judge, and also, afterwards, tothe circuit jus- 
tice. He did not think proper to pursue that course, but took his ap- 
peal to the siipi'eme court, and during the argument there no suggestion 
\(nas màde that the record did not fully disclose the petitioner's case; and 
when that tribunal decided the case, no request was made for permission 
tb renew the application; and now thé imprisonment of the pétitioner 
utlder thé judgnient affirmed by ihàt court is drawing to a close; it will 
èipire with this day. This writ must therefore be dismissed, and the 
prisoner remanded; and it is 60 drdéred. 
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li HAfiBAsCoiiPtJs— JCRiSDioTioN o^TTurt^BD Btates Court. , 

■ A United States circuit or district coïirt,ior anyjudge thereof, may Issue à writ 
of /labeos corpus in every case where it is allégea a party is restrained of his lib- 
erty anywhere in thé territorial jurisdictioh of such courts without due process of 
law, or against the constitution or lawS of tbe United States, - This may oedone by 
aa order or proceeding of a state court, or any. United States court, or by a persos. 
àctinig'Otitside 6f a court. 
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2, Same—Revibw. ; ,,.■■■ ,,, . . 

'B^Àhaheds corpus prooeedlng tho jurisdlction of A court trying a pefSoniùay 
be mquired into, and the court having power to Issue the writ will look into so 
much of the proceedings as will enable it to détermine whether jurisdiotion exista 
oirnbtï.' 

8. CJOtJBTS-^JtrKISDIOTiaNi 

Jurisdiction in a court to try a case means jurlsdiction over the place, the person, 
and the thing, or the subieot-niatter. That there may be subject-matter there must 
be an act that is a crime, and this act must be properly and legally presented bef ore 
a court. 

4. SaME — ^FeDBBAL JnBISDICTION. 

AU courts of the United Btates are créatures of the constitution and laws of the 
United States, and hâve only such jurisdictional powers as are conferred by the 
constitution and laws of the United States. 

6. SAMB— CottETS IK INDIAN TeRRITOET — G-HAND JUKT. 

The United States court at Muskogee, Indian Territory, has no power to impanel 
a grand jury, as no such power is given by the act oreating it, and section 808 of the 
Revised Statutes of the United States has référence only to United States circuit 
or district courts, and the court at Muskogee is neither. The power to impanel a 
grand jury is not au inhérent power of a court of the United States, but is derived 
from the statutes. 

6. Statutes— CoNSTKUOTioN. 

In construlng the meaning of a law the court may consider the statements of 
those who had charge of the act as to the meaning and purpose of the act m;ade to 
the législative body passing it. 

7. INBIOTMENT AND INFORMATION— IlLEOAL GeAND JoKT. 

The grand jury impaneled by the United States court at Muskogee was Impan- 
- eled without authority of law, and was an illégal body. An indlotment f ound by it 
wouid be slmply a nuUity. 

8. Samb— DoB Prooess os Law. 

A person oonvioted and sentenced to imprisonment for laroeny upon such an in- 
dlotment would be iUegally convicted and sentenced, and is therefore restrained of 
his liberty without due process of law, and contrary to the constitution and laws of 
. the United States. 
9.'Habbas Corptts— Discrétion op Court. 

When such facts are shown, the writ of habeascorpua beoomesa"writ of right," 
and the court having the power to issue It can exercise no sound discrétion against 
issuing it. 
(Syllabus by fhe Court.) 

On Rule to Show Cause why Writs of Haheas Cm-pm Should not Issue. 

The cases of the two petitioners are precisely alike, and they will there- 
' fore be considered together. In their pétitions they allège that they 

were, on the day of September, 1889, indicted by a grand jury, so 

called, impaneled by the United States court for the Indian Territory, for 

the crime of laroeny; that on the day of September, 1889, they 

were tried upon said indictment by a petit jury in said court. They 
were by said jury convicted on said charge; that on the 9th day of Sep- 
tember, 1889, the court, upon said verdict of guilty, entered judgment 
against them, and sentenced them to one year's imprisonment in the jail 
at Muskogee, where they are nowconfined; that the said parties are now 
iUegally imprisoned ; that they are restrained of their liberty contrary to 
the constitution and laws of the United States, because said indictment 
was found by a grand jury that had no légal existence, as it was im- 
paneled without authority of law; that the court had no légal authority 
to impanel a grand jury; that the indictment found by it is a nullity; 
that they are entitled to the writ of haheas corpus, that the legality of their 
imprisonment may be inquired into. 

M. H, Edmiston and Wm, H. H. Clayton, U. S. Dist. Atty., for peti- 
tioners. 
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Z. T. Walrond, U. S. Atty., for the Indian country, in opposition. 

Parker, J., (after stating thefacts as àbcme.) This court has no juria- 
diclion, by writ of error or appeal, to pass even on the jurisdiction of 
the court at Muskogee. By such meana it would hâve no right to in- 
quire into the cause of impiisonment of a party restrained of his lib- 
erty, no matter how illégal such restraint might be. But if the illegal- 
ity of restraint grows out of a sentence imposed, or any order of im- 
prisonment which the court could not make for want of jurisdiction, the 
wantof jurisdiction may be in<iuired into by this court hy a, haheas corpus 
proceeding; and upon the hearing of such a case the court, or any judge 
thereof, may make such inquiry as is necessary to enable it to see 
whether the jurisdiction of the court has been exceeded, or that there is 
no.authority to hold the petitioner under sentence. The court may 
grant this great "writ of right" in every case where a party is restrained 
of his liberty any where in the territorial jurisdiction of the court, against 
the constitution and laws of the United States, or the petitioner is de- 
prived of his liberty without due process of law. This may be so done 
by an order or proceeding of a state court, or any United States court, 
or by a person outside of a court; and if so done in the territorial juris- 
diction of a United States circuit or district court, such courts, or any 
jùdge thereof, may, upon proper application, issue a writ of hàbeas cor- 
pus to inquire into the jurisdiction of a court, or the want of authority 
in such court, to restrain a party of his liberty. The jurisdiction of the 
circuit and district courts within their territorial jurisdictions to issue 
this writ is the same as the suprême court of the United States within its 
territorial jurisdiction, which is the whole United States* 

When the suprême court will review the proceedings of an inferior 
eoUrt by habeas corpus, a United States circuit or district coui-t has the 
power, within their territorial jurisdictions, to inquire, in a case where a . 
party is restrained of liberty by the order of a court, whether that court 
had jurisdiction to make the ordér, or had authority to restrain the party 
ôf his liberty. The state of case which must exist to warrant the invo- 
cation of this writ is clearly séttled in Ex parte Wikon, 114 U. S. 421, 5 
Sup. Ct. Rep. 935, and the iiumerous authorities there cited. AU thèse 
authorities give to the courts haVîng jurisdiction the right b^ habeas cor- 
pus to inquire whether the court restraining the party of his liberty has 
jurisdiction to do so. The court, in its inquiry to ascertain the exist- 
ence of jurisdiction, will look into so much of the proceeding as will en- 
able it to détermine whether jurisdiction exists or not. Ex parte Lange, 
18 Wall. 163; Ex parte Parks, 93 U. S. 18. 

ït was claimed in argument that each court is the judge of its own ju- 
risdiction. That is true to a certain extent. But it cannot so adjudge 
its jurisdiction as to déprive la person of the right, by habeas corpus, to 
ask a court having jurisdiction to issue the writ to make inquiry to see 
if there has been a rightful exercise of jurisdiction. This is sufficient 
on the motion to dismiss the proceedings in thèse cases for want of juris- 
diction in this court to issue the writ. 
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The cases of James Farley and Robert Wilson, who pétition for a writ 
of habeas corpus, are exactly alike as far as the question of jurisdiction la 
concerned. They were charged by an indictment found by a grand jury 
impaneled by the court at Muskogee with the crime of larceny. Juris- 
diction in a court to try a case means jurisdiction over the place, the 
person, and the snbject-matter. That there may be a subject-matter 
there must be an act that is a crime, and this act must be properly and 
legally presented before a court. Thèse petitioners were tried and con- 
victed upon an indictment, and sentenced to jail upon that conviction, 
where they now are. As far as thèse two cases are concerned, it will be 
suflFicient to inquire whether the indictment against them was legally 
found, as they were charged in no other way than by indictment. The 
first question is, was the indictment in the case of Wilson and Far- 
ley legally found; that is, was the grand jury that found it a légal body? 
Has the court at Muskogee the power to impanel a grand jury? If it 
has not such power, the grand jury that found this indictment was an ' 
illégal body, and it had no power to accuse any one by indictment. Ail 
courts of the United States, whether they be the suprême court of the 
United States, circuit courts, district courts, United States territorial 
courts in the territories, or the court for the Indian Territory, established 
by the act of March 1, 1889, are créatures of the constitution, and the 
statutes passed in pursuance thereof, and they hâve only such jurisdio^ 
tional powers as are conferred by the constitution or by statute. Has 
the court at Muskogee the power to impanel a grand jury? If it bas 
not this power, there was no subject-matter properly presented in the 
case of Farley and Wilson upon which the court could proceed to try 
them. It must get this power from the statutes of the United States. 
It has no such inhérent power, because it is a court created by a statute 
of the Uiiited States. AU of its powers, as fundamental as that of im- 
paiieling a grand jury, must be found in the statute law of the United 
States, or they do not exist. Then this right of the court at Muskogee 
to impanel a grand jury muqt be found either in the act of congress of 
March 1, 1889, creating the court, or it must come from some other 
statute of the United States. The reading of the act creating the court 
shows an entire absence of any provision for a grand jury. This was 
no mère oversight in congress, as Mr. Culberson, chairman of the judi- 
ciary committee of the house of représentatives, when, on February 28, 
1889, presenting the final conférence report of the two houses to the 
house of représentatives, on the subject of the bill providing for a grand 
jury, said: "As the court islimited in its criminal jurisdiction to offenses 
below the grade of felony, no grand juries will be needed, and none are 
provided for." Congressional Record, vol. 20, p. 2469. This is the 
language of one of the law-makers; the language of the gentleman who, 
as chairman of the judiciary committee of the house, had charge of the 
bill in that branch of the law-making power. The statements of those 
who had charge of the law, made to the législative body passing it, as 
to its meaning and purpose, are always compétent. This statement as 
to the power conferred is fully borne out by the act itsélf. Unless there 



70 FEDEI^AI. ÇEP&BTEB, Vol. 40. 

is.in ithis. act express provision foragraCid jury, the court does net hâve, 
by virtUB of it, thepower to impanel one. There is no express power 
of^hisjdnd in the laWqreating the court. 

Does the court hâve that power by the gênerai law of the United States? 
The only gênerai law uponthe subject of grand juriesis found in sections 
808 and 810 of the Revised Statutes of the United States. Section 808 
pro vides that "every grand jury impaneled before any district or circuit 
court shall çongist of not less than sixteen nor more tban twenty-three 
persons. * * *" The remainder of the section provides a method for 
filling up the panel when a sufficient number do not attend, or where a 
challenge is sustained to the panel. Section 810 provides, when a grand 
jury shall be summbned to attend any circuit or district court, that it is 
to be done whèaordered by one of the judges of the circuit court, or the 
judge of such district court. Thèse two sections are the only two in the 
Revised Statutes which piovide for a grand jury. It will be observed 
that the language of section 808 provides for impaneling a grand jury 
before a district or circuit court, and section 810 confines the summon- 
ing of a grand jury to a circuit or district court. Thèse words, "circuit 
and district," as words of description, certainly bave a meaning, and as 
ôuch words they become words of limitation used to limit the character 
of the courts in which grand juries may be impaneled to the courts es- 
tablished by thelaws of the United States, and by such laws named as 
circuit and district courts. The suprême: court of the United States, in 
Reynolds v. U. 3., 98 U. S. 145, says: 

"Section 808 was not designed to regùlate the impaneling of grand juries 
in ail courts where offenders against the laws of tbe United States could be 
trled, but only in the circuit and district courts." 

This is an interprétation by the highest tribunal of the land of the 
meaning of the section which really needed no interprétation, as its mean- 
ing is manifest from its language. 

Then, unle§s the court at Muskogee is a circuit or district court of the 
United States, it does not bave the power, under the Revised Statutes, 
to impanel a grand jury. It is hardly necessary to add that it is neither. 
It is a court of the United States, but it is not a district or circuit court. 
The tenure of the office of its judge shows that, as he holds bis office 
but for four years, while the tenure of the circuit and district judges is, 
as provided by the constitution, during good behavior, the court is not 
a circuit or district court. The nature of its civil jurisdiction, as oonferred 
by the act of March 1, 1889, also shows its character to be other than 
thatofa circuit or district court, for civil jurisdictionis conferred by that 
act upon this court tha!t congress, under the constitution, cannot confer on 
a circuit or district court of the United States. Then the Muskogee court 
does not bave the right to impanel a grand jury as an inhérent right by 
yirtue of its being a court. It does not get it from the law of its créa- 
tion. It does not getit from the Revised Statutes, or any other statute. 
Oonsequeïitly it bas no, such right. Not having such right the grand 
jury impaneled hy it was an illégal body, and its charging persons with 
crime by indictment or, information would be simply a nuUity. A per- 
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son convicted and sentenced to imprisonment upon such an îndictment 
would be illegally convicted, and illegally restrained of his liberty, and 
consequently would be held in custody or deprived of his liberty con- 
trary to the constitution and laws of the United States. He would be 
restrained of his liberty without due process of law. When the fifth ar- 
ticle of the amendments to the constitution provided, "no person shall be 
held to answer for a capital or otherwise infamous crime unless on a pré- 
sentaient or indictment of a grand jury," it meant a grand jury which 
was a légal body, — one impaneled by a court which had légal authority 
to so impanel it. When it appears to a court having jurisdiction to is- 
sue the writ of habeas corpus that a petitioner for the same is restrained 
of his liberty contrary to the constitution and laws of the United States, 
the writ becomes one of right, belonging to the citizen, and a court bas 
. no right to refuse it to him. The court can exercise no discrétion against 
issuing it, but it must go as a matter of right. 

To my mind the above views are décisive of the cases of Farley and 
Wilson. That they are held in custody without due process of law there 
çan be no question, and consequently they are restrained of their liberty 
contrary to the constitution and laws of the United States, and therefore 
the writ of Aa6eas corpus has become a writ of right, and the writ to bring 
thembefore the circuit court of this district must beissued; and it is so 
ordered. 



JSJb parte McCldskt. 

Ex parte Browh. 

CireiM Cowrt, D. Arkansas. Ootober 14, 1889.) 

1. INDIOTUXNT AKB INPOEMATION— tTNITBn STATBS LaWS— IKTAMOUS OFVKNBB. 

Under the laws of the United States, an infamous crime is one for which theâtaV 
utes tkuthorize tbe courts to award an infamous punishment. Its character for ;be- 
Ing infamous does not dépend on whether the punishment ultimately awarded is an 
infamous one, but on whether it is in the power of the courts to award an Infamous 
punishment, or whether the aocused is in danger of being enbjected to an infamous 
punislunent. 

Z. Same. 

At the présent day, sentence of Imprisonment, either \rîtb or without hard labor, 
to a penitentiary where, by the rules of the prison or the laws of the state, hard 
labor is ezacted of the prisoners, is an infamous punishment, and a crime which 
may be 80 puttished is an infamous crime. 

8. Samb-^LaSobnt. 

Larceny, under tbe laws of the United States, is an Infamous crime, and as snch 
a party must, by article 5 of the amendments to the constitution of the United 
States, be charged wlth the offense by indictment or presentment of a grand jbry, 
and cannot be legally charged by information. 

^ Same. 

The Indictment or presentment is necessary to glve the coàirt jurisdietloa, and 
without one or the other the court has no jurisdiction totry, 

6, Sàmb— BiosTiTO BE Cbaboisd bt Indictment— Waiveh. 

. Thç right to be charged by indictment or presentment is a fundamental right of 
a party, which cannot be ws^ved by him so as tô deprivé stich party of oftérwarda 
setting up the waut of jurisdiction in the court to try him. 
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6. Same— Habbas Corpus. 

In a oriSiinal proceeding against a party he may waîve certain thlngs, but he 
cannot waive a fundamental right affecting the very jurisdiction^of the court to 
try him. And, even though he may bave attempted to waive suoli right, in a case 
wnere be bas been found guilty and is imprisoned, he may sue ont a writ of habeoB 
corpus, and obtain bis release, because be has been tried and convicted without 
due process of law, and against the constitution and laws of the United States. 

{Syllabus by the Court.) 

On application for Aaf)ef78 corpua. 

Thèse cases are alike, and they will be consiclered together. The pe- 

titioners state that on the day of September, 1889, an information 

was filed against them in the United States court for the Indian Territory, 
by the district attorney for the Indian territory, charging them with lar- 
ceny; that said petitioners were afterwards arraigned before the said 
court; and that they then and therfe pleaded guilty to said charge; that 
afterwards judgmènt was entered on said plea of guilty, and by said 
judgment said McClusky was sentenced by said court to imprisonment 
in the jail at Muskogee, for the period of six months, where he now is; 
and said Kittie Brown was sentenced to the reform school at Washing- 
ton, D. C, bût, at the time of the filing of her pétition for a writ, she 
'was incarcerated, in the jail at Muskogee. Each petitioner allèges, in 
his and her pétition for the writ of hab'eas corpus, restraint of liberty, con- 
trary to the coùstitution and laws of the United States, and upon that 
ground they pray the issuance of writs of habeas corpus, that they may 
be brought before this court, and relieved of their illégal imprisonment. 

M. M. Edmiston and Wm. H, H. Olayton, U. S. Atty., for petitioners. 

Z. T. Walrond, U. S. Atty., for the Indian country. 

FxRKER, J., (afler atating the facts as above.) The ^rs« question is,could 
thèse petitioners be pronounced guilty of the crime of larceny, and sen- 
tenced to imprisonment for said crime, without being first charged with 
the crime by an indictment preferred by a légal grand jury? Second. 
If this is a fundamental requisite, is the right to insist upon its being 
complied with One that may be waived by a party, and is it waived by 
a.plea of guilty to a charge of larceny presented by an information? 
' Article 5 of the amendmentsto the constitution provides that "no per- 
■son shall be held to answer for a capital or otherwise infamous crime un- 
less on a presentment or indictment of a grand jury." 

Is larceny an infamous crime? In Ex parte Wiîson, 114 U. S. 426, 6 
Sup. et. Rep. 935, the supereme court says: 

"The question ia whether the crime is one for which the statutes authorize 
the court to award an infamous punishment, not whether tbe punishment ul- 
timately awarded is an infamous one." 

In MacUn v. 17. S. , 117 U. S. 352, 6 Sup. Ct. Rep. 777, the suprême 
court says: 

î "We cannot doubt that at the présent day imprisonment in a state-priaon 
or penitentiary, with or without hard labor, ia an infamous punishment. It 
is not only so considered in the gênerai opinion of the people, but it has been 
lecogoized as such In tbe législation of the states and tenitories, as well as of 
cdngress." 
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It ia not necessary, to make a punishment infamous, that Ihe law shall 
require that the party should in tenus be sentenced to hard labor. If, 
under the law, he may be sentenced to a state-prison or penitentiary, 
either with or without hard labor, his punishment is infamous. So says, 
in effect, Ex parte WUson, mpra, and so says, expressly, Machin v. U, S.^ 
mpra. And why is not this a reasonable construction, when it is a fact 
of common knowledge that, by the laws and rules governing ail state^ 
prisons and penitentiaries, hard labor is exacted of those who are sen- 
tenced there, and the suprême court, in Ex parte Karstmidick, 93 U. S. 
396, déclares that ail United States convicts are subject to the same dis- 
cipline and treatraent as convicts sentenced by courts of the state? The 
punishment is no less infamous when the convict may, under the law, 
be put to hard labor in the prison, although not in terms sentenced tô 
it, than when the sentence, in obédience to the law, sets it out. Thè 
punishment is equally infamous in both cases. When the accused is in 
danger of being subjected to an infamous punishment, if convicted, the 
crime of which he is accused is an infamous crime. 114 U. S. 417, 5 
Sup. Gt. Rep. 935; 117 U. S. 348, 6 Sup. Ct. Rep. 777; U. S. v. Tod, 
25 Fed. Rep. 816. When is he in such danger? Why, in every case 
where the court, under the law, might sentence to a state-prison or pen- 
itentiary. 

Section 6541 provides: 

"In every case where anyperson convicted ofany offense against the United 
States is sentenced to imprisonment fora period longer than one yenr, the 
court by which the sentence is passed may order the same to be executed ip 
any state jail or penitentiary within the district or state where such court is 
held, the use of which jàil or penitentiary is alloWed by the législature of thé 
state for that purpose. " 

Section 5546 provides that — 

"AU persons who hâve been, or who may hereafter be, convicted of crime, 
by any court of the United StateS, whose punishment is imprisonment în a 
district or territory whete at the time of conviction there may be no peniten- 
tiary or jall suitable for the confinement of convicts, or available therefor, 
shall be coniSned during the term for which they may hâve been or may be 
sentenced in sorae suitable jall oi- penitentiary in a convenient state or terri- 
tory, to be designated by the attorney gênerai." 

Of course, when so designated, it becomes the duty of the court to sen- 
tence the prisoners to the place so designated. The only différence be- 
tween thèse two sections relates to the class of cases where the judge may 
designate the place of imprisonment, and the class where the attorney 
gênerai may designate such place. TThe attorney gênerai may designate 
the place of imprisonment in ail cases where there is not a suitable jail or 
penitentiary for the confinement of prisoners in a district or territory where 
they may be convicted. Suppose the judge would, in a case where he 
can designate, fail to designate a state jail or penitentiary, and send the 
parties, as he has donc with McClusky in this case, to a local jail, would 
that take away the infamous character of the offense? If this were so, 
the same act might be an infamous crime in one district and not an in- 
famous cripie in another; its character depending on whether the judgea 
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designated, or failed to designate, a state-prison or penitentiary. So 
with ail' cases where persons are to beiûonfined in statfi-prisons designated 
by ihe attomey gênerai. If he; would designate a state penitentiary as 
the place of confinement of persons convicted in one district, and fail to 
do sb in another district, the same crime would be infamous in one case, 
while in the other it would be entirely. free fromithat çharacter. The 
Btatemênt of thèse propositions shows they are not true. Neither the 
judge inor the attorney gênerai can, at their pleasure, détermine the in- 
fambiràicharacter of an offense. - The test is wheth«r the statutes author- 
ize the court to award an infamous punishment, ilolwhether the punish- 
ment ultimately awarded is infamOus,— whethertheaccused is in danger 
of being subjected to an infamous punishment. If convicted of larceny 
he is, under the power of the attorney gênerai to; designate the place of 
imprisonment, in such danger^ B:^ the rule established by the suprême 
court in JSb parte Wilson and MaûUti, v. U. 6'., larceny becomes an infa- 
mous oSènse. It was infamous at ta© common law, not only beeause it 
was a crime vfrhich exhibited particular turpitude and baseness of char- 
âcter,-but,becauBè of the. nature ofits punishmentias well. Upto7 &8 
Geo. IV., it wa8, if the property stolen was over the Value of 12 pence, 
punishable wili deathi This was infamous punishment. Thenbythe 
above statute it was punished with transportation to a pénal colony, or 
two years' imprisonment, and whipping, if a malë, jaad that Was certainly 
infamous punishment. This wasAhe condition; ofi the common Iftw of 
Ehgland atthe time of the adoption of the fifth ameiid ment to the con- 
stitution. I; c6nclùde that the crimei'ôf larceny iS an infamous crime, 
and thé |jers6ïi kccused must bë so accused by âii lÉidictrùent or présent, 
ment di" a grand jury. 

Can a party waive the right to be charged by ihdictment or present- 
ment; and if so, is his; pleaof guilty to a charjgb contained in an in- 
fOrinàiîbii ïipt aûthoriz^^^^ waiyerpf bis right to be ao- 

çused by an indictmeplj? À party ca,nnot waiy|iVfl, constitutional right 
when its effejètriis to give a court jurisdiction.; .ÏJawes, Jur..§§ XI, 12, 
The fifth amendirtent to the constitution, that no person shall be held 
to answe* for a capital or ôtherwise infamous crime unless on a pre- 
sentment or indictment of a graiid jury, proviiléë for a requisite to 
jurisdiction. iMsparte Bain, 121 U.S. 1, 7 Sup. Ct. Rep. 781j Park- 
imon v.U, 8.^,121 U; S. 281, 7 Sup. Ct, Rep.^ i896. If the crime is 
of suçh a nature ' that an indictment to warrant a prosecution of the 
crime -is required by the la wv the court bas no jurisdiction to tiy 
without sùch indictment. Can à' party consent to jurisdiction?, Can 
he, by aniagreemenl with the govemment, surrender bis liberty for a 
fitipulated timeî : Has any person the right to surreuder his liberty in 
• violation of a fundamental right, secured to him for the protection of the 
libertyt'of such pergon by the fifth amendment tothe constitution, of the 
j United StaJfcea?) .;No man or no power has the right to take away anoth- 
er's liberty, év!en though with consent, except by due proeess ©f law. 
Due process of law, in a case like the one charged against petitioners, 
iDCkean8.<!iQmpliaiïoe by the government; with a fundamental requisite, audi 
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as that the party shall'be charged with thé crime in the way pi-ovided 
by the constitution and laws of the United States. Liberty, under snch 
constitution and laws, is an inaliénable prérogative, of which no man by 
mère agreement can divest himself. Any divêstiturô not occurring by due 
process of law is null. 1 VVhart. Crim. Law, (9th Ed.) § 145. Mr. Cooley, 
in Constitutional Limitations, (page 182,) says: "A party may consent 
to waive rights of property, but the trial and ptinishment for public of- 
fenses are not within the province of individual consent or agreement." 
This means that, by individual consent or agreement, fundamental rights 
cannot be waived. The substantial constitution of the légal tribunal and 
the fundamental mode of its proceeding are not within the power of the 
parties. ^The court of appeals of New York, in Cancemi v. Feople, 18 N. 
Y. 136,said: ' 

"Criminal prosecutions involve public wrongs, a breach and violation of 
public rights and dutiés, which aflect the whole community, considered as a 
community, in its social and aggregatè capacity. The penalties or punish- 
ment, for the enforcement of which they are a means to the end, are not 
within the discrétion or control of the parties accnsed ; for no one has a right, 
by his own voluntary act, to surrender his liberty, or part with his life. The 
stiite — :the public — hâve an interest in the préservation of the liberties and 
lives of the citizens, and will not allow them to be taken away witbout due 
process of law, when forfeited, as they may be as a punishment for crimes. 
Criminal prosecutions proceed on the assumption bf such a forfeiture, WhiCli, 
to sustain tlieoi, must be ascertained and declared as the law has prescribed. 
Thèse considérations make it apparent that the right of a défendant, in a crim- 
inal prosecution, to aflect, by consent, the conduct of the case, should bemade 
more limited than in civil actions. It should not be permitted to extend so far 
as to inake radical changes in great and leadîng provisions, as to the organiza- 
tion of thé tribunals, bi: the modeof proceeding prescribed by the constitution 
and thé laws. Eflect may justly and safely be gi ven to such consent in many 
particulars, and the law does, in respect to varions mattera, regard and act 
upon it as valid. Objections to juries may be waived. The court may be 
SDbstituted for triers to dispose of challenges to juries. Secondary, in place 
of pri mary, évidence may be received. Admissions of facts are allowed ; and, 
in similar particulars, as well as in relation to mère formai proceedings gen- 
erally, consent will render vahd what, without it, would be erroneous. A 
plea of gtiilty to any indicttnent, whatever may be the grade of the crime, will 
be received and acted upon, if it is made clearly to appear that the nature and 
eftect are understood by the accused. In such a case the preliminary investi- 
gation of a grand jury, with the admission of the accusation, the indictment, 
is supposed to be a sufflcient safe-guard to the public iuterests." 

The above décision most clearly déclares the law governing a case 
where a fundamental right of the citizen is to be afiected by a crim- 
inal proceeding, such right being one regulating the method of that 
proceeding. Mr. Blackstone (4 Comm. 189) says: "The kihg has an 
interest in -the préservation of ail his subjects." In this country the 
state and the law hâve such a great interest in the life and liberty of the 
citizen as to geë to it that such life or liberty shall not be taken away, 
even with the consent of the citizen, in violation of one of the great con- 
stitutional fundamental reqvtisites regulating the method to be adopted 
to deprive the citizen of his iife or his liberty. Mr. Blackstone (1 Comm. 
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133) again déclares that the "natural lîfe, being an îmmecliate donation 
of the Great Creator, cannot legally be disposed of or destroyed by any 
individual, neither by the person himsçlf nor by any other of his fellow- 
creatures, merely upon their own authority." So it is with the liberty 
of the citizen. It is a donation of the Great Creator, and cannot be taken 
by persons upon their own authority, even with the consent of the citi- 
zen, whose liberty is taken; but it must be taken by due process of law. 
None of the fundamental requisites to the proceeding, which make up 
due process of law, can be so waived as to deprive the person whose lib- 
erty is taken from him of afterwards resorting to légal means to obtain 
his liberty. In such a case as theone charged against thèse petitioners, 
the fundamental law of the land— the constitution of the United States 
— requires that the charge be preferred by an indictment found by a lé- 
gal grand jury. The infirmity in the proceeding, which resulted in their 
being sentenced to prison, is that the proceeding is one against the con- 
stitution andlaws of t^ie United States; one unknown to such laws; one 
çreated by the^ere voluntary aot of the parties; and it is, in efFect, an 
ftttempt to adopt a species of arbitration to settle the question whether the 
•petitioners bave been guilty of offenses against the United States. This 
is not the way to ascertain this fact. From the principles of this law 
'which I baye set oUt, as well as the reasons for thèse principles, which 
I think are sustained by ail the kuthorities which déclare the law on the 
subject, thèse petitioners could not be legally deprived of their liberty 
by their pleading guilty to the charge of larceny preferred by an infor- 
mation, and by so doing they did not deprive themselves of the right to 
regain their liberty hy habeas corpus. It must, therefore, be held that 
they are restrained of their liberty without due process of law, and against 
the constitution and laws of the United States. Therefore the writ must 
.issue, and the parties are entitled to a discharge by it from custody. 



! United Statbé r. Holtzhauer et al. 

{Circuit Court, D. Vew Jersey, September S4, 1889.) 

L CbIMINAL NeGMOEKOB — OïTICERS of VIsSSELS— JURISÉlCTiON. 

An Indiotment for violating Rev. St. U. S. § 5344, which provides that "every 

captain, t *^ * or bther person employed on aay stèam-boat oi* vessel, by whose 

misoonduct, négligence, or Inattention to his duties * * » the life of any per- 

■ Bdn ts destroyed, ■• * * shallbedeeiried guilty ofinanslaughter,"need not allège 

: .th$t)tbe oSeases charged were committed at a place under the exclusive jurisdic- 

tion of the United States, or ou the hi^h seas, and outside the jurisdiction ot any 

■ ■ State.' 

Si Same— Jndictment. 

Acountin suob indictment which «barges that by défendants' négligence,' mis- 
oonduct, and inattention to their duties a certain person's l^fe was destroyed, with- 
,. «ut satting ont the- facts on wbich such chargé is based, Is defectire. ' 

& BaMB. - .■'.■•:...■•' I ■■' . 

But à connt charging that défendants took on board their vessel more passengers 
than wërè àllowed by law, by reason of which it became unmanageable, and tha^ 
,. 4^ed0ii,f^ deatï b7 orowning was caused thereby, is sufficient. 
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i. Sams. 

It is not necessary that snoh Indictment should expressly charge défendants 
with having committed the crime of manslaughter. 

fi. SaME— PiLOT. 

A pilot cannot be convicted under a clause of such statuts making "ever^ owner. 
Inspecter, or other public ofScer, tbrough whose fraud, connivauce, " etc., tUe life 
of any person is destroyed, guilty of manslaughter. 

On Motion to Quash Indictment. 
Saml, Kalisch and Chauncy H. Beasley, for défendant. 
Geo. S. Duryea, U. S. Dist. Atty., and Wm. D. Dcdy, Asst. U. S. Dist. 
Atty. 

Before McKennan and Wales, JJ. 

Per Cdriam. The défendants are jointly indicted for a violation of 
section 5344 of the Revised Statutes of the United States, which reads 
as foUows : 

"Every captain, engineer, pilot, or other person employed on any steain- 
boat or vessel, by wliose misconduct, négligence, or inattention to his duties 
on such vessel the life of any person is destroyed, and every owner, iospector, 
or other public offlcer, througli whose fraud, çonnivanoe, misconduct, or vio- 
lation of law the life of any person is destroyed, shall be deemed guilty, qf 
manslaughter, and, upon conviction thereof before any circuit court of the 
United States, shall be," etc. ' 

The first count of the indictnnent charges that the défendants, Holtz- 
hauer and Dauer, on the 23d of June, 1888, being the captain and pilot, 
respectively, of the steam-boat called the "Olivette," which was plying 
and sailing.in and upon the waters of Newark bay, a common highway' 
of commerce, open to gênerai navigation, and within the territorial and 
maritime jurisdiclion of the United States, it was their duty to conduct 
and manage the said steam-boat carefully, prudently, and safely, so that 
the life of any person being a passenger thereon should be safe, and not 
destroyed; and that, while Augusta Weaver was a passenger on said boat, 
on the day and year and in the place aforesaid, the défendants "so care- 
iessly and negligently managed and conducted and performed their du- 
ties on said steam-boat and vessel so that, by and thrpugh their said mis- 
conduct, incompetency, unskillfullness, négligence, and inattention to 
their duties on said steam-boat and vessel, the said steam-boat and vessel 
was by them run in and upon a certain dyke, or jetty, situate in the 
waters ofthe said Newark bay aforesaid, and the said vessel was then 
and there overturned and upset, and. then and there the life of the said 
Augusta Weaver, a passenger thereon as aforesaid, was destroyed, she 
then and there being drowned; and she, the said Augusta Weaver, then 
and there died, contrary to the form of the act," etc. The second count 
sets fortb that it was the duty of the défendants to conduct, manage, and 
sail said steàm-boat "according to law, and not in violation thereof, so 
that the life of any person being a passenger on said stèam-boat and ves- 
sel should be safe, and not destroyed;" that Augusta, Weaver was a pas- 
senger thereon; and then charges that the défendants "did in violation 
of law take on board the said steam-boat and vessel a greater nijinber of 
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paasçQgerg tjban was allowed by law; they being allowed by law to take 
on board and carry twelve persans, when in truth and in fact they did 
take on bpard and carry the number of twenty persons to sail in the wa- 
ters of the said Newark bay aforesaid, and did sail thereon in said steam- 
boat and vessel with said excesâ of passengers and persons, and that by 
reason thereof then and there the said steam-boat and vessel was over- 
loaded and overcrowded, and was theii and there unmanageable, and the 
said vççsel was then and there overtnrned and upset; and then and there 
thé îifé of the said Augusta WeaVé'rj passenger thereon as aforesaid, waa 
destroyed, she being then and there drowned, and she, the said Augusta 
Weaver, then and there died, contrary to the for m of the act," etc. 

To this indictment, the substanceand form of which hâve been stated, 
several objections are made on behalf of the défendants. The first ob- 
jection-rthat the indictment does not set out sufiBcient jurisdictional 
facts — is not tenable. Section 6344 waa enacted by congress in the 
proper exercise of its constitution,^ power "to regulate commerce with 
foreign nations and among the several states," and it was early decided 
by the suprême court of the United States that this power included the 
powër tô regulate navigation as connected with the commerce of foreign 
natîoris ahd among the states. U. S. v. Coombs, 12 Pet. 72;- citing and 
reaffirmîng Gibbons v. Ogden, 9 Whéat. 189. Counsel for the défendants 
are in error in contending that this section is in pari materia with pr&- 
cedirig Sections, under the titleof" Crimes arising withiù the territorial 
and maritiine jûrisdiction of the United States," and which conferjuris- 
jdiction pli the courts of the United States to try and puriish those offenses 
only which hâve been committed at certain places within the jûrisdiction 
of thèUnited States and "outside of the jûrisdiction of any state." Their 
ptopôsition is that, as the offensés charged against the défendants were 
committed Within the body of Ësséx county, in the state of New Jersey, 
the courts of that state alone can take judicial cognizànce of them. It 
is undoubtedly true that thèse défendants might be Uable tO prosecution 
at (iottïmôn law in the courts of New Jersey, but that fact of itself does 
not oust the jûrisdiction of this Cëùrt; and it is not necessary, thereibre, 
that the indictihëùt should shoW that the offenses charged were com- 
Hiitted at a placé under the exclusive jûrisdiction of the United States, 
or on the high seas, and outside of the jûrisdiction of any state. Section 
5344 is a separate and independent statute, and must be construed ao- 
cbrding to its o^Vn terms, without référence to any other statute, so far 
as thé questîôti of jûrisdiction is concerned. It is silént as to the place 
' where the offensé mùst be committed in order to confer jûrisdiction. Its 
pùfpose was to éstablish a supervision over the conduct of the officers 
and other persons employed on any steam-boàt or vessel navigating the 
waters of the United States, and to make each ofRcer or person so em- 
ployed perèonàlly and criminally responsible for any lïiisconduct or neg- 
îect of dùty on his part in conSec(uence of which a human life shoûld 
be destrbyïëdi' To provide for thë sécurity of the lives of passengers, 
and to r éclate ha\'igation, congress bas enacted nuttiéTous laws pertain- 
Ing to the iîcéïise and enroUmént and nieasuremeiit of steam-^boats and 
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other vi^els, the inspectionof boilers, the number of passengera tp be 
caxried, etc. No one bas ever questioned the validity of thèse laws, and, 
if valid, it follows that congress can enforce obédience to them by pre- 
scribing penalties for their violation, whether auch violation shall be 
committed within or outside of the jurisdiction of any state. The stat- 
ule for the violation of which the défendants hâve been indicted belongs 
to the same class of législation with the laws just referred to. 

The other objections to the indictment are (2) the indefiniteness and 
uneertainty of its allégations; (3) misjoinderj. (4) failure to show that 
Augusta Weaver's death was the resuit of the defendant's misconduct or 
négligence; (5) omission to charge the crime of manslaughter. 

Every défendant in a criminal proceeding bas the right to know the 
, speoifle facts of the charge preferred against him, and for which he 
is to be tried. This is a constitutional right of which no law or practice 
. can deprive an accused person against his consent. Fullness, précision, 
; and accùracy of expression are required; and the want of a spécifie state- 
ment;of fact cannot be supplied by intendment or inference. An accu- 
sation of perjury, or of forgery, or of obtaining money or goods nnder 
false pretenses, must set forth the particulars, npt only of the time and 
place uiid^r the gênerai charge that the accused was tben and there guilty 
of the offense, but must also state how, in what manner, and by whft 
. means, aots, or omissions, he became guilty,. In the languag^ of the 
, booksj , the crime must be stated with as much certain ty as the natqre of 
the case wiil admit, 1 Chit. Crim. Law, 171. This 13 a cardinal rule, 
a departure; from which might lead to injustice to the acpused; the prin- 
ciplepf the rule being that he shall be protected from a secondi proaecu- 
tipn for the same offense. , , ; ,, 

In the first count the pleader has followed the wprds qf j th^ statate, 
bot thip is not always, or even ordinarily , enough. He should ha.ve dç- 
sçribedsome factsiupon which the government relied topj;ove "nriscoç- 
duct,'? '^négligence," or "inattention to his duties" on the .part of one or 
both of the défendants. Thèse words and phrases are v^gue, and inay 
be syjbJBCtto différent meanings and interprétations^ . ^hat did either 
of the: défendants do or oniit to do that rnakes himyguilty of any one of 
, thèse gênerai charges? It would not hâve been impossible, m eveadif- 
, ficult, tp bave set out the acts or omissions by the prqpf of which a con- 
viction wae to be asked fpr. The prosecuting offiper must know what 
thèse (ipts or omissions were, and it would be unreaspnable a,nd unjust 
to leavethe défendants iniignpra,nce of them until theday of trial, when, 
if they had been spread on th^ record, they could be disproved or satis- 
factorily expjained. U. S. V. Staats, 8 Hghç. 44; Û. S. v. Simmons, 2Q 
U. S<ç360.;j U. S.v. Goggin, 1 Fed. Eçp. 49; U. S,v. OrrUn, 11 Fed. 
Jl^p. 333î jMwierton y. StOf^y 11 Ohio, 283^*,. The first count is there- 
fbre defective. ,; _ ..■:! .;^i' ■/ , : :,'.■: . ■ 

The second count charges the défendants with a violation of law in 
taking on board the Olivette an excess of passengers beyond the number 
allowed by law, by reason of which the boat was overladen, over- 
crowded, and rendered unmanageable; the resuit being that the boat 
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was overtumed, thereby causing the death of Augusta Weaver by drown- 
ing. Thèse facts, and the conséquences resulting from them, may not 
be set forth with that technical fullness and verbosity which may be 
fourid in some forma of indictments, but the charge is made with suffi- 
cient clearness and certainty to inform the défendants of the nature and 
cause of the accusation against them, They are charged with the viola- 
tion of a, public law, which every one is presumed to know, namely, sec- 
tion 4465 of the Revised Statutesof the United States, which forbids the 
taking on board any steamer "a greater number of passengers than is 
' stated in the certificate of inspection." The count also charges that the 
deceased came to her death in conséquence of the défendants' disregard 
of that law. 

Nor is it required that the indictment should expressly charge the de- 
fendants with having comriiitted the crime of manslaughter. Such a 
procédure Would, perhaps, bave bèen more regular, and more in accord- 
ance with précèdent, but is not ûbsolutely requisite. The défendants 
are chârged with having cominitted a statutory offensej which is defi- 
iiitely describêd in this COUnt in the words of the statutej Tô hâve con- 
cluded with the Words, "and were thén and there guilt}"^ of manslaughter," 
would hâve only àdded a technical term to what had been already de- 
scribêd specifically. Whetfaer or not the défendants are guilty of man- 
slaughter would be a conclusion of làw from the proof of the facts al- 
leged, and judgment would be ehtéred accordingly. In U. S, v, Elliot, 
S Mason, 166, on a motion in àrrest of judgment because the indictment 
concluded by charginga wrong offense, it was held that such a conclu- 
sion did not vitiàte the indictment if the offense was in other respects 
fuUy and exactly describêd, aiid, though the grand jury mistodk the 
"riature bf the offense, it was suffiçient if they had stated ail the facts con- 
stituting. it. It is not necessary that the indictment should state the 
conclusion of law to be derived from the promises, but merely to state the 
facts, and leave the court to draw the inference. 1 Ghit. Crim. Law, 
232; 2 Chit. Crim. Law, 312. 

But the secoiad count is defective on account of the misjoinder of par- 
ties; for the pilot, Daùer, is not liable, and cànnot be convicted under 
the last clâtise of the statute, which applies only to an "owner, inspecter, 
or other public officer." "Other public ofiicer," mentioned in the act, 
evidently means 6ne who had sbmething to do with régulating or limit- 
' ing the number of passengers to be taken on board, a matter over which 
the pilot is presutaed to hâve had no authority; nor can it be supposed 
that he cornes within the désignation of "public officer." This mis- 
joinder, however, is à defect which may be remedied by dismissing the 
charge as to Daùer; and, this béing done, the count will be sus'ained 
against the other deletldant, otherwise it will be quàshed. 1 Chit. Crim. 
Law, 271; 1 Whart. Crim. Law, § 432. 
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Ex parie Brown. 
(Circuit Court, W. D. Arkansas. Ootober 14, 1889.) 

1. Homicide— AssAULT with Intbnt to Kill. 

To make an assault with Intent to kill, section 2143, Rev. St TJ. S., does not re- 
qulre that the act wonld bé murder If death had ensued. If it would be only man- 
slaughter In case of death, it wlU be an assault with intent to kill if death doe» not 
ensue. 

2. Same— Intent Shown bt Use op Weapon. 

If a party does an act with a dangerous or deadly weapon, whloh, f rom its nature 
and the way it is done, may naturally, probably, or reasonably produce death, or 
jeopardize life, the law says that those who try the facts may and it Is their duty to 
attribute to sucb an act an intent to kiU. In the light of sucb facts a party is not 
permitted to deny this intent to kill. 

5. BÀMÈ-^nBisDiCTioN— Courts of Indian Tebbitort. 

' TheUnited States court for the Indian Territory, created by the act of Maroh 1, 
]889« bas no jurisdiction of an assault with intent to kill, but bas of an aggravatea 
assault. 
4. Same— Indictment and Information. 

An assault with intent to kill is an inf amous offense. An aggravated assault is, 
in the law, only a misdemeanor, go named by the statute. An assault with intent 
' to kill cannot be tried on an inforination. 

6. SAMB-^tTBiSDicTioN— SpMTTiNO Offense. 

The United States court at Muskogee, Indian Territory, cannpt carve out of an as- 
sault 'with iiitent to kill an àggravated assault, and try the latter, because it does 
' not bave jurisdiction of the greater crime. 
0. Same. 

A court that does not bave jurisdiction of a major offense cannot carve but of 
siich offensé one of less grade, and try that, as the conviction of a person of such 
offense so carved out of a higber one does not protect such person against another 
trial tor the higber offense. 
(Syllabtia by the Court.) 

Pétition for Habeas Corpus. 

The pétitioner states that, on the 15th day of June, 1889, an infor- 
mation was fi]ed against him by the United States attorney for the In- 
dian Territory, in the United States court for said territory, charging 
him with assault on one R. H. Bousted, who is alleged in said informa- 
tion to bô a United States citizen, byshooting at the said Bousted; that, 
on the llth day of September, 1889, he was tried upon said charge, 
and found guilty by the jury; that afterwards judgmeut was pronounced 
by thé court upon said verdict, by which pétitioner was sentenced to 
imprisoiïment in the jail at Muskogee for one year, and to pay a fine of 
$100; that afterwards he filed a motion for a new trial, and in arrest of 
judgment, alleging that said court had no jurisdiction of said case 
both of which were overruled; that the information by which pétitioner 
was charged with the offense set out the offense known to the law as an 
"assault with intent to kill;" that said United States court for the In- 
dian cbuntry had no jurisdiction to try the pétitioner for such an offense. 
For this reasôn the pétitioner is restrained of his liberty, contrary to the 
law and the constitution of the United States, and therefore entitled to 
his discharge from arrest. 

Mi M. Édmiston, Thomas Marcum, and Wm. H. H. Clayton, U. S» 
Dist. Àtty.j for pétitioner. 

Z. Ti Waltond, U. S. Atty., for the Indian country. 
v.40F.no.2— 6 
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Pabçee, J., (afier stating ihe fads as ahove.) The question of the ju- 
risdiction of this court to issue tfae writ oî haheas corpus in such a case 
as the one set eut in the pétition was passed upon in the cases of Ek parte 
Farley and Ex parte Wilson, ante, &è, (before the court: at this term.) 
Upon the principle there recognized the plea to the jurisdiction of this 
court to issije the writ of habeas corpus wi\l be overïuled. The question 
raised in this case is whether the United States court for the Indian coun- 
try had jurisdicticin to try, cohvict, and sentence the petitioner to jail for 
one year, or any other time. 

The charging part of the information upon which petitioner was con- 
victed, a copy of which information is attached to the pétition, sets out 
that petitioner, "on or about the first day of June, 1889, within the 
Indian country, at a place under the exclusive and sole jurisdiction of 
the United States, unlawfuUy did then and there assault the person of 
one R, H'. Bousted, a. citizen of the United States, * * * with 
force and arms, with a revolving pistol, a deadly weapon, commonly 
called a 'revolver, 'loaded or charged with cartfidgés containing gun- 
powder and lieaden balls, and bf the caliber of No. 45 j in the defend- 
ant'shands then and there held and discharged divers times at and 
Sga:irist th^ la,id oomplainant, * * * y^m^ iîitent tô do him, the 
complainant, * * * bodily injury, without provocatiob, and in an 
.abandoned manner," e,tc. The stfl'tçnient of Mr. Walrond, the United 
States district attorney^ made in bis argument before this court in this 
case, waà' that' the pfobf offéred by the govemment; shdWed that peti- 
tioner presented his pistol in the direction of Bousted,: tmd, while hold- 
ing it in such direction, within shooting distance of Bousted, across the 
Street from him, fired at Bousted. Thèse facta show a case as set out 
.by thetallegationscof the içiformation descriptive Qf;;the:aswult,; butnot 
-ftucb aoaseaa theiconclusionjofstbe information would indicate, byt an 
assault with întent to kUl. WBS',this case such a «ine that , the court 
which tried thecasehad jurisdiotion to try? Section 2i42 of the Re- 
, visçd Statutes is. that "everywbite, person who shall make an assault 
.upon au Indian : or! other person,' »nd every; Indian i who shall make. an 
jassault upon: a white person within the Indian country, with a gun, 
, rifle, swQrdi, -pistol, knife, or aûy otber deadly weapon, with intent to 
kill or maimthe person so assatiMed, shall be punighable by imprison- 
ment at bârd labor for not ;inore: than five years nor less than one year," 
The offense ; as presented by this, section is made up: of two things^-^ 
act and intent, That the act maybe shown to exist, it must be proven 
that the forC!e(8nd violence used Was of the oharacter, as used, to endan- 
ger life.; :The overt act of viôlejiee muSt be such asto jeopardize life, 
or put ithe'body io danger of: receiving such greatyioletice that death 
niight/ensue from suèh violence. ;!Whenever an act of this kind is done 
thèlawi attaches a certain intent to SuChan iact, and: it does .lïofc permit 
a party to deny that he intended the conséquences which usually, nat- 
H[raHty,,an,d J'easdnably foUowfron^ acts ôf like character. Nor does.the 
law permit a pleader, when he sets out acts which make^ in the law, a» 
assault with inteat'to kill,.tû attribute ôny other intètitto thé paStylivho 



EX PABTE BSOWN. 8S 

dî'd the àct thah thè intent which the ïaw attributes to such an act. As 
the law cannôt look into a man's mind to find out his intent, it is forced 
to judge of his intention from his acts. Acting on this principle, the 
presumption of laW is that a nian is held to hâve intended the natural 
and ordinary conséquences of his acts. 

Chief Justice Shaw, in Corn. v. York, 9 Metc. 103, said: 
"A sane man. a vohintary agent acting upon motives, must be presunned 
to contein plate and intend the necesdary, nataral, and probable conséquences 
of his own acts. If, therefore, one voluntarily or willfully does an act which 
bas a direct tendency to destroy another's life, the natural and necessary con- 
clusion from the act is that he intended so to destroy such person's life. So, 
if the direct tendency of the willful act is to do another some great bodily 
harm, and death in fact follows, as a natural and probable conséquence of the 
act, it is presumed that hè intended such conséquence, and he must stand 
legally responsible for it. So, where a dangerous and deadly weapon is used 
with violence, upon the person of another, as this has a direct tendency to de- 
stroy life or do some great bodily harm to the person assailed, the intention 
to take life or do him some great bodily harm is a necessary conclusion from 
tjieact." 

Mr. Justice Field, in U. S. v. Outerbridge, 6 Sawy. 620, said: 
"The usual effect of a leaden bail flred from a loaded pistol of the common 
size at a distiince of a few feet only, strilùng the head or back of a person, is 
to kill feuch person. Tlie law, therefore, présumes that any one wh(> lires a 
loaded pistol withiu a few feet of the object intends to kill. It therefore im- 
plies malice in him, I' 

If the act as charged and proven to hâve been done by petitioner had 
resulted in striking and kiÛing Bousted, the crime would hâve been 
murder. Then, as a matter of course, undér the section of the statute 
above set out, it would be an assault with intent to kill, as that section, 
to make an alssault with intent to kill, does not require it to be murder 
if death had ensued, for if in such case it would be manslailghter, the 
same act, if déath did not ensue, would be an assault with intent to kill. 
Under the pririciples set out above as having been enunciated by eminent 
jurists, and in fact under every principle of the law relating to the method 
of finding intent, the act of petitioner, as chaî'ged by the information, 
and as stated by Mr. Walrond to hâve been proven, can be nothing else 
than an assault with intent td kill, as it is deflned by section 2142, Rev. 
St. By the law as declared in Exporte Wilson, 114 U. S. 426, 5 Sup. 
et. Rep. 935, and MacJdn v. U. S., 117 U. S. 352, 6 Sup. Ct. Rep. 777, 
the offense is an inlamoUs offense, and, by article 5 of the amendments 
to the constitution, cannot be punishable except the party is charged by 
an indictment or information of a grand jury. The United States court 
for the Indian country has no jurisdiction of an assault with intent to 
kill. Section 25 of the act of congress of March 1, 1889, is "that, if 
any person in the Indian country assault another with a deadly weapon, 
instrument, or other thing, with an intent to inflict upon the person 
of another a bodily injury, where no considérable provocation appears, 
or where the ; circumstances of the assault sboyir an abandoned and 
malignant disposition, he shall be adjudged. guilty of a misdemeanor, 
and on conviction shall befinéd in any BUtn not less thàn ûfty nor ex- 
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ceeding one thousand dollars, and imprisoned not exceedîng one year." 
The offense defined in this law is declared by it to be a misdemeanor, 
The one defined as an assault with intent to kill is an infamous ofiense, 
and a party can only be tried for it after an indictment found by a grand 
jury. 

The petitioner was tried for an assault with intent to kill, upon an in- 
formation. This cannot be done. But it is claimed that the court for 
the Indian country, although it does not hâve jurisdiction of an assault 
with intent to kill, may take an aet that is an offense of this character 
and earve ont of it the offense prescribed by section 25 of the act of March 
1, 1889, and proceed to try, convict, and punish the party for an offense 
thus found to exist. Can this be done? What is the real crime that 
«xisted, and of which the showing made by the government makes the 
petitioner guilty? Assault with intent to kill. Then, in légal parlance, 
he is guilty of no other crime. The:<e was no crime suoh as is prescribed 
in the twenty-fifth section of the àct of March 1, 1889, which, as an of- 
fense, had an iudependent existence. The lesser crime in such a case is 
nierged in the higher one, When the proof shows a felony, by the îatir 
based on public policy, the misdemeanûr disappears. When a court 
■does not hâve jurisdiction to try the infamous offense, the law,,founded 
upon public policy, as well as upon good faith to the party tried, de- 
mands that the party. shall not be tried for the misdemeanor by such 
■court, as by this method of proceeding, if it were the law, a person might 
«scape punishment for a high offense by going before a court that had 
the right totry misdemeanors alone and pleading guilty, and receiving 
an inadéquate punishment. But, as this cannot be done, it is a great 
injustice to a party that he should be tried and convicted twicé for the 
same act. The verdict of the jury and judgment of the court in this case 
is no protection to petitioner, for the reason that the offense of which 
he was tried was a misdemeanor, as it is the rule of the law that a 
tria] and conviction, or acquittai, of a misdemçanor is no bar to another 
indictment for a felony. People v. Saunders, 4 Parker, Crim.. R. 196; Din- 
key v. Com., 17 Pa. St. 126. To make a trial and conviction or acquit- 
tai of a person for au offense a bar to another trial for the same act, the 
accusatiori, whether made by indictment or information, must be such 
as that the person might hâve been fo»nd guilty and sentenced on it for 
the act of which he is accused a second time, and for which he is put on 
trial a second time. If, in the trial in this case, the petitioner couid 
not hâve been found guilty of an assault with intent to kill, because the 
■court had no jurisdiction to try such an offense, then he cannot set up 
his trial and conviction before that court as a bar to a trial and convic- 
tion before the court having jurisdiction to try him for such act upon a 
charge of assault with intent to kill. Dinkey v. Com.f swpra; State v. 
Hattabough, Qô Ind. 22B. 

"If a tnan has beèn once fairly tried, there onght to be an end of thé accu- 
sation foreveti- The right not to be put in jeoparUy a second time for the 
same cause is tis sacred as the right of trial by jury, and ia guarded with as 
inuch :careby tbe commo;i Ifiw and the, constitution." 
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A trial of a party before a court having no jurisdiction, or a judgment 
that is illégal, may harass and annoy a person as much as though it was 
légal. Therefore it is that he must be tried for an act by a court having 
jurisdiction, and in a légal way, that he may be protected. 
Mr. Wharton, in his Criminal Law, (volume 1, § 563,) says: 
"The true test is, could there hâve been a conviction of the major offense 
at the time of the conviction or acquittai of the minor? If so, then such con- 
viction or acquittai of the minor is a bar. The reason is that, by convicting 
or acquitting of the minor on a count in which the major is contained, the 
défendant is virtually acquitted of the major." 

In this case the offense of which petitioner was convicted is the minor 
one, and that of assault with intent to kill is the major one. The court 
at Muskogee had no jurisdiction of the major offense. Therefore, the 
petitioner, by his conviction and sentence there, is not protected against 
another trial ùpon the same facts for an assault with intent to kill, by a 
court having jurisdiction of such offense. When such a state of case 
exists,. a court caunot carve out of the higher offense, of which it has no 
jurisdiction, one of less grade, and try the party for it, as this is unjust 
to the public, and it may be unjust to a party çharged, and therefore it 
is against the policy and humainty of the law. To authorize it to do so, 
it must hâve jurisdiction Of both offenses, and at the trial where the 
party is found guilty of the one of less grade the charge must be so made 
as upon that indictment the party might be found guilty of the major 
offense. The misdemeanor in this case is clearly merged in the felony, 
and the courts must always try for the crime committed. In Wright v. 
State, 5 Ind. 627, the court said: 

"Assault and battery, which is simply a misdemeanor, is not included in 
any of tlie degrees of homicide. Tlie misdemeanor is merged in the felony. 
The merger of the misdemeanor in the felony is as complète in the case of an 
«ssàult and battery with intent to commit murder as where thé murder is 
«ommitted." 

In 2 Russell on Crimes (9th Ed. p. 1026) occurs this paragraph: 
"ïlius, where the défendant was indicted for a misdemeanor, in bUrning s 
houae in his own occupation, such house being alleged to be contiguous and 
adjoining to certain dwelling-houses of divers liège subjects, etc., and the facts 
of the case, as stated by the counsel for the prosecution, appeared to be that 
the défendant set fire to his own house in order to def laud an Insurance oliice, 
and that in conséquence several houses of other persons adjoining to his own 
were bumt down. Bulléb, J., said that, if other persons' housës were in 
fact bumt, although the défendant might only hâve set flre to his own, yet, 
under thèse cireurastances, the prisoner was guilty, if at ail, of felony, (the 
misdemeanor being merged.) and could not be convicted on this indiotment; 
and therefore he Uirected an acquittai." 

If the court at Muskogee can carve a lesser offense outiof a higher one, 
of which it has no jurisdiction, justice might be defeated; becauee out 
of every assault with intent to kiU there might b© carved an aggravated 
assault j and in this way out of an infamous offense — ja felony— a misde- 
meanor.may|be made, and, it might be, inadéquate pupishment admin- 
isterèd. . As I hâve said, this policy would be against public justice. If 
tbe court at Muskogee had jurisdiction of an assault wjth intent to kill. 
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and the petiti^Ber had been indjoted for that offense and convîcted of an 
aggta^ated assault, he could not complain, as such a proceeding would 
protect him against any further trial; but, as the court at Muskogee bas 
no jurisdiction of assaults with intent to kill, it cannot put a person on 
trial for that bffensie; nor can it ignore the higher offense for the purpose 
oftaking jurisdiction of the lesser one. 

Congress ihteiided that the Muékogee court should try parties only for 
the lesser offensé. In this case the information shows that the offense 
is one of whicli the Muskogee court bas no jurisdiction. Tbe allégations 
of tbe information in this case détermine tbe jurisdiction. I am clear 
that, upon the statement in tbe information, and the facts as stated by 
Mr. Wâlrond, the offense is that of an assault with intent to kill. 

It is said that perhaps the petitioner shot at the legs of Bousted, and 
tbat bence it Was only an aggravatèd assault. Might not death ensue 
from sucb an assault? And, if so, is it not an assault with intent to 
kill? It is sô, because the intent and purpose of the prisoner was to in- 
fliot such a woùnd as that deàth might follow from it, and, when be did 
a wicked and Wanton act like tbis, neither be nor tbe prosecuting attor- 
ney bas any rigbt to carvè out for hi,m a lesser crime because, percbance, 
the assailed might not bave died. It is enougb to know tbat deatb might 
bave foUowed. Is not the main artery of a man's leg almost as vital as 
the beart itself? It was not claimêd for tbe prisoner tbat be only in- 
tended a flesh wound, or tbat be aimed at any particular part of tbe legs. 
If he shot at' Bousted 's legs in a rèc|kless manner, is be then entitled to 
such an interprétation of bis wicked conduct as that he only intended to 
wound Bousted so as to cause grea,t suffering or little sufifering, but not 
to such an eitent as to endangèy ;iife? How are we to distinguish in 
sucb a case, between what might bave been great bodily barm and a 
sligbt injury? If be actually sbot at Bousted with a 45 caliber pistol, 
without cause or excuse, then is be not beld to hâve intended such re- 
Bults as might probably bave ensued from the act? , There can be no 
differenca between an intent, conpled with an act, to inflict such a wound 
as would probably resuit in long suffering and final death, and an inten- 
tion to shoot a man througb tbe beart, cou pied with tbe act of firing. 
In such a Case, if carving out a less offense is to be done, what Une are 
Weto carve to? Where shall wé begin, and wbere'sba:!! we end? Upon 
what principles, or by what a^tbprity, can it be said that because a man 
shoots at another man's legs be only intended to inflict a slight wound? 
The intent was clearly to wound. Could a man know beforehand what 
sort of a wound he was going to inflict? The prisoner is presumed to 
know the nature of the weapon used, as well as the dangerous consé- 
quences of tbe use. 

I am satisfied that the court at Muskogee had no jurisdiction to try 
tbe petitioner of tbe offense tbat be is really guilty of, and he is there- 
fore entitled to a disebarge from arrest. I désire to say, in regard to ail 
thèse cases, wbich bave been before me on haheas corpus, th&t I tbink tbe 
govemment bas made a mistake. By this mistake thèse petitiouers bave 
been wrongfuUy deprived of their libertyj tbey bave been harassed by a 
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triai; they bave been put to the expense of employing counsel; they hâve 
been cast into prison; and, while their trials and convictions before the 
court at Muskogee cannot be pleaded in bar by them, I think, when 
the grade of offenses are no higher than thèse they bave committed, the 
btumanities of the law would be subserved by discharging ail of them 
from arrest, ànd that the government, because of its mlstakes, proceed 
no further. The writ is ordered to issue in this case. 



HussEY Manuf'g Co. V. Deekino «t al. 
(Circuit Court, W. D. PennsyVoarda. August 80, 1889.) 

Patents fob Inventions— iNPRiNOEMENT—Mowiiïct-MAOBiNES. 

Ijetters patent for improvements in mowing-machinea, i^anted to Ephraim 
Smith, — one numbered 238,035, and dated October 5, 18^, and another numbered 
298,249, and dated May 6, 1884,— construed, sustalned, and 'MA to be infrittged. 
Pollowlng Jlfanu/actitriMg Co, v. JDeerinfl, 20 Fed. Rep. 795.. 

In Equity. ' , 

On 'final bearingi For hearing on motion for preliminary injunotion, 
see20Fed. Rep. 795. 

GeorgtHaxdmg smA. Frandi T. CJ^môers, for complainant. 
ïTesÉ <fc JBond, for respondents. 

AcHÉsON, J. The bill of complaint hère charges the défendants with 
infringing two letters patent for irhprovements in mowing-macbines, 
grantedto Ephraim Smith, the plaintiflfs' assignor, — one numbered 
233,035, and dated October 6^1880, and the other numbered 298,249, 
and dated May 6, 1884. Thecase was originally heàrd and considered 
by thé*cotnrt upon a motion for a preliminary injunction, wbioh was al- 
lowed; the vîews entertained by the court being set forth in an opinion re- 
ported in 20 Fed. Rep. 795i Nôthing, I think, bas been showhat final 
hearing whichshould cause any departure from the conclusions expresaed 
in tha,t opinion, and little need be added to what was there said. 

1 , The distinguisbing novelty of Smith's invention of 1880 is bis bal- 
ancing lever, pivoted to the movable hinge-bar, and connected at its in- 
ner and longer end to a chain having a yielding support, and provided 
with mechaàism for adjusting the chain, wbereby both the outerand 
iniier ends of the finger-bar are counterbalanced, so that the finger-bar 
sliall rest very lightly on the ground and ride freely over obstructions. 
In non© of the prier patents do I find Smith's invention as set forth in 
his second and third daims, -rthe ones hère infringed. The invention 
is a meritorioua one, and tbe owners of the patent should be protected 
iagaiiust a machine like the défendants', whioh embodiea tbe substance 
ôfthe: invention, while diflfering in some formai particulars. 
. 1 oannofconcurwith thè; défendants in, the view that the lifting-lever, 
Gif ieau élément of the ccmabination coveiôd by the second daim ai the 
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patent. In the first claim it is one of the specified constîtuents of that 
combination, but it is omitted from the second daim. Certainly, then, 
it 18 not to be lightly imported by implication into the claim. Presiim- 
ably it was purposely omitted. In fact, the lifting-lever, G, is neither 
a necessary nor a proper élément of the combination in question, for the 
declared end thereby to be accomplished is this: " Whereby the weight 
of the finger-bar is partly sustained, and its outer end counterbalanced 
when the machine is in opération, substantially as herein set forth." But 
the lifting-lever, G, does not co-operate to produce this resuit. In truth, 
it is out of action when the machine is in opération. Its function is to 
throw up the finger-bar when the machine is not operating, and when 
the lifting-lever. G, is used the spring ceases to act. 

The argument that the third claim is for an inoperative combination, 
because it oinits to specify the binge-bar and means for'securing the 
cbain, is not convincing, as the claim clearly bas référence to a mowing- 
machine as described and illustrated in the spécification and drawings. 

In respect, to the alleged prior use in machines manufactured by C. M. 
Russell & C6. at MassiUon, Ohioj it is sufficient for me to say that the 
évidence, taken altogether, shows, at the utmost, only an unsuccessful 
and abandoned expérimental use. 

2. In the nse of a spring-supported finger-bar of great length, con- 
structed under the patent of 1880, a practical difSculty was encountered 
from the springing and moving upward of the finger-bar in the middle by 
its own unsupported weight, and that of the cutter-bar mounted thereon, 
so that the cutter-bar would bend downward at the outer end, and not 
work freely in its guards or wayS; As the resuit of study and experi- 
ment, the patentée obviated this difficulty by the invention covered by 
the patent of May 6, 1884, which consists in making the finger-bar with 
a downward curvature in the middle, in the manner explained in the 
spécification, sO that the finger-bar, when sustained at the inner end and 
ready for action, wiU be practically straight. The défendants contend 
that the patent does not disclose a patentable invention, but to that prop- 
osition I am not ready to assent. The problem which confronted the 
patentée was to so construct the finger-bar as to make itlie straight upon 
the ground when sustained from its inner end; and he solved it by sim- 
ple means, it may be, but successfully, and with highly bénéficiai re- 
sults. The problem was new, and its successful solution was not ob- 
vious. 

The alleged:prior use of this invention by the défendant William Deer- 
ing & Co., at Piano, 111., is not established by évidence satisfactory to 
nrie. Nothing of this kind was asserted at the preliminary hearing, al- 
though such use of it, if it was as now claimed, must hâve been then 
known to Deering and Steward, whose afiidavits were read at that hear- 
ing. Moreover j the exhibit " Piano, Cutter-Bar," produced in support of 
this branch of the défense, is disoredited by the testimony of Mr. Gill, 
a witness for the défense, who states that it undoubtedly had met with 
an accident, which accounted for its condition in respect to curvature. 

The testimony of Lewis Miller as to prior use by his firms is not only 
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unsupported by the production of any spécimen of the alleged manufact- 
ure, or otherwise, but is successfully rebutted by tfae testimony of the 
workmen at the shops. 

Upon the whole, I am of the opinion that, as respects the second and 
third claims of the patent of 1880, and the first, second, and third clairas 
of the patent of 1884, the plaintiffs are entitled to a decree against the 
défendants. 



National Automatic Device Co. v. Lloyd a al, 

(Circuit Court, N. D. Illinois. Beptember 33, 1889.) 

Patents pob Inventions— Utimtt—Gambling Devices. 

The only use to wMch the Invention described In lettors patent No. 410,981, 
granted September 10, 1889, to Fred. N. Lang, for a "Toy Automatic Race-Course, " 
has been put, being for gambling purposes, it is not a useful invention, within the 
meaningof the patent laws of the United States. 

In Equity. On motion for injunction pmdente lilbe. 
Sddm Msh and Banning, Banning & Paysan, for complainant. 
W. 0. Hoyer, H. D. Paul, B. M. Shaffner, and George Burry, for de- 
fendants. 

Blodgett, J. Complainant moves for an injunction pendente lite in 
this case. The bill charges the infringement of patent No. 410,981, 
granted to Fred. N. Lang, on the lOth day of September, 1889, for a 
"Toy Automatic Race-Course," and contains the usual prayer for an 
injunction and accounting. The device covered by the patent is a shaft 
projecting upwards from the center of the base of a circular shell or 
case, from 15 to 18 iiiches in diameter, to which shaft a clock-work 
mechanism is so geared that it can be made to revolve rapidly by re- 
leasing the escapement of the clock-work. On this shaft are mounted 
two or more radial arms, to the ends of which are attached small toy 
figures of horses. Thèse radial arms are attached to the shaft by sep- 
arate collars so loose that they turn easily on the shaft. The clock- 
work escapement is released by dropping a njckel coin through a slot 
in the machine, whereupon the shaft commences to revolve rapidly, car- 
rying the radial arms with it, but, after a certain number of révolu- 
tions, the force of the clock-work is cut-off, and the radial arms con- 
tinue to revolve, from the nwmentum they hâve obtained while the clock- 
work was goiûg) until such arms finally stop from friction and the ré- 
sistance of the air. Several objections are urged against the motion for 
an injunction, such as that the bill is multiferious, non-infringement, 
etc., which I do not deem it necessary to consider, as it seems to me 
there is sufficient reason on another ground for withholding the injunc- 
tion. The proof shows that the only use to which complainant's, or, 
for that matter, the défendants', machines, hâve been so far applied, is to 
place them in saloons, bar-rooms, and other drinking places, where the 
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frequetiters of such places make wagers as to which of the toy horses 
Will stop'first, or which Will Stop nearest to a designated point, after 
the machine has been put in motion, by dropping a nickel in the slot; 
in othèr wôrdàj the machine iû question is only used for gambling pur- 
poses. The là^ of the United States only authorizes the issue of a pat- 
ent f6r a nëw an<i useful invention, and in an early case on that subject 
(Bedford v. Hvnt, 1 Mason, 302) it was held that the word "useful," as 
used in this statute, means such an invention as may be applied to some 
bénéficiai use in society, in contradistinction to an invention which is 
injurions to the morals, health, or good order of society, and the prin- 
ciple thus eriunciated has been uniformly applied ever since. It is urged 
that this machine is susceptible of being utilized as a toy, or child's 
plaything; bufit is a sufficiént answer to this suggestion that no such 
use has been as yet made. The patent has been very recently issued, 
and it iS possible that a useful application may yet be found for it; but 
as the case rio^stwds, the only useto which the invention has been 
put being for gambling purposes, I must hold that it is not a useful de- 
vice, within the meaning of the patent law, as its use so far has been 
only pernicious and hurtful. Injuiiiction refused. 



The Sdbbey. 

BixoN V, The Subrbt. 

(Otnmlt Court, S..D. New York. JannaryS, 1889.) 

Bhiffiko— Cabria<}S oï Ooods— Dischabqb -mTHOtrr Notxok to Consionbb. 

Where a bill tt ladlng provides that thé consignée Is Donnd to be ready to reoelve 
his goods on shi^'B f eadiness to discbargie; otherwise thatthey may be landed wlth* 
out notice, and at his risk, after they ieave the deok of tbe ship, and the consignée 
is not ready to ïeceive on ship's reàlfïihéss to discharge, the Ship may lanif the 
goods, withottt notice; and if landed in suitable weather, with opportunlty to re- 
move them wlthout iniury, the vessel is absolved from ail f urther Uability. Re- 
versing 28 Fed. Rèp. 791. 

In Admirialty. On appeal from district court. 26 Fed. Rep. 191. 

Libel to reeover damages to greeri fruit through the alleged improper 
diecharge frorn the steam-ship Stirrey On the 24th'of January, 1885, in 
frosty weather. New proofs disclosed the fact that the fruit was dis- 
charged on Saturday, January 24, 1885, instead of Monday, January 
26th, as fouhd by the court below, and that the weather until late Moû- 
day was riot so cold as to injure the fruit. The bill of lading provided 
that, "simultaïieously with the ship's being ready to unload the above- 
mentioned goodïi; or any part theréof, the consigna of said goods is 
hereby bound to be ready to receive the same franl the ship's side 
* * * on the wharf at which the ship may lie for discharge, * * * 
and, in defàuitthereof, the master or agent of the ship * * * are 
aùihorized to enter the said goods àt the custom-house, and land • • * 
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them, * * * without notice to, and at tlje rîak and expense of, 
the said consignée of the goods, after they leave the deck of the ship." 
The évidence showed that the consignée had no notice of time and place 
of discbarge, and was not ready to receive on ship's readiness to dis- 
charge; th^t the master thereupon landed the fruit on the wharf, vçhere 
it was destroyed by frost on the night Of January 26th; and that other 
consignées removed their fruit on the 26tb without injury. 

Hyland <fc Zabriskie, for libelants. 

E. B. Omivers, for clairaants. 

Lacombe, J., (after stating thefads asabove.) The additîonal évidence 
introduced in this court clearly shows that the fruit was discharged, not 
on Mpnday, January 26th, as the learned district judge assumed, but 
on Saturday, the 24th. It is also clear from the testimony that it was 
not unti] well into the afternoon on Monday that the weather became 
such as to expose the goods to destruction from frost; and that, if re- 
moved any time before 4 p. m. of that day, they wo.uld hâve been found 
uninjured. I am unâble, therefore, to concurin the conclusion that the 
goods were landed at an improper place or time, nor so as negligently to 
expose them to obvious péril of destruction. The decree of the district 
court is reversed, and judgment ordered for the ship on both original 
and cross libel, with costs of both courts. 



The Boskbnna Bat. 

RoLFE V. The Boskenna Bat. 

Wi^euit Court, S. D. New York. Ootober 7, 1889.) 

1. Shippino— Cabkiagb op Goods— Bill op Ladino — Stipulation — Bobstitutbi» Db- 

LIVEBT. 

The clause in a bill of lading, providing that the consignée is bound to be ready 
to receive hls cargo on sbip's readiness to discharge, and, in def ault, that the master 
may land it upon the wharf where the ship lies for discharge, without notice, and 
at consignee's risk, construed as authorizing a diseharge wittiout notice, but not 
as relieving the ship from the duty of exercising reasonable care to protect the 
goods as long as they are, or ought to be, under the control of the master, is a rea- 
sonable and valid stipulation, and, where the consignée is not ready to reçoive, au- 
thorizes a substituted delivery of green fruit, in cold weather, by landing the same 
upoh the wharf, at his risk, provlded that, if présent, he could nave removed it with- 
out injury. Reversing 33 Fed. Rep. 663. 
a. Same— BcBDEN op Diligenok on Consignée— Waitek dp Notice. 

Under such provision, the consignée is bound to watch for the ship's arrivai, and 
be ready to receive the goods at the time and place they are deliverable ; and, in de- 
fault, the ship may land the cargo without préviens notice. 

In Admiralty. On appeal from district court. 22 Fed. Rep. 662. 

Libel to recover damages to fruit, through its alleged improper dis- 
charge froni the steam-sbip Boskenna Bay on March 21, 1883, and ex- 
posure to frost. 
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FrmMin Bkrtlettj for libelant. 
£7. J5. Cbrit»er«, for olaimants. 

Wallace, J. The libelant sues to recover damages for înjury to a 
consignaient of fruit. The fruit was injured by its exposure to frost, 
after nightfall, and during the night of March 21, 1883, while remaining 
in an inclosed pier, No. 44, North river. It was part of a cargo shipped 
at Palermo to varions consignées at New York, by the steamer Boskenna 
Bay, under bills of lading, which provided for a delivery in good order 
to the consignée or assigna, "from the ship's deck, where the ship's re- 
sponsibility shall cease." The bills of lading also contained this con- 
dition : 

"SimultaneoHsly wlth the ship being ready to unload the above-mentioned 
goods, or any part thereof, the consignée of said goods is hereby bound to be 
ready to receive the same from the ship's side, either on the wharf or quay at 
which the ship may lie for discharge, or into lighters provided with a suffl- 
cient number of men to receive and stow the said goods therein; and, in de- 
fault thereof, the master or agent of the ship, and the collecter of the port, 
are authorized to enter thé said goods at the custom-house, and land, ware- 
house, or place them in a lighter, withont notice to, and at the risk and ex- 
pense of , the consignées of said goods after they leave the deck of the ship. " 

The steamer arrived at the port of New York, March ISth, was berthed 
at pier 44, March 19th, made préparations to dischai^e March 20th, but> 
owing to the coldnesa of the weather, deferred discharging the fruit until 
March 21st, on which day, the weather being sufBciently mild, she com- 
menced to discharge in the forenoon, and continued tiÛ about 6 o'clock 
in the afternoon. The libelant was not formally notified by the ship's 
agent or master of the intended time and place of discharge, but he knew 
of her arrivai, and on March 20th made entry of bis fruit at the custom- 
house, and obtained a permit for its removal from the dock, and on the 
morning of March 21st he paid the freight on his consignment, and re- 
ceived his delivery order. In landing the cargo the several consignments 
were separated, each lot being placed by itself. A number of the owners 
of différent éohsignments were présent, but the libelant was not présent. 
The building in which the fruit was left was a safe place, but was not 
suificiently warm to protect the fruit from the weather at freezing tem- 
pérature, and the fruit was placed in proper custody. None of the vari- 
ons consignées who were présent removed their fruit, but ail that was 
landed from the ship, including the fruit of the libelant, was allowed to 
remain in the building until the next day, withoutany spécial protection 
against frost. Succinctly stated, the facts are that the cargo was landed 
at a suitable place for temporary pnrposes, and at reasonable hours, and 
in weather suitable at the time, and if the libelaut had been présent he 
could bave examined and removed his fruit before any risk from cold 
weather attached; but the state of the weather was such as to dénote risk 
of in jury to the fruit from frost if it was suffered to remain overnight at 
the place where it was left. 

Upon thèse facts the case tums whoUy upon the effect which should 
be attributed to the spécial conditions of the bill of lading. That instra- 
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ment was the coritract between the parties, and its provisions, so far as 
they are valid, conclude the libelant. Were it not for thèse spécial con- 
ditions, the liability of the ship to answer for the loss would be unques- 
tionafcle. The duty of a carrier by water towards an owner of goods ia 
not satisfied until a proper delivery has been made to the owner; and, 
unless a valid substituted delivery has been made, the strict responsi- 
bility of the carrier as an insurer of the goods does not terminale until 
actual delivery. If he does not deliver to the consignée actually, he must 
justify his substituted delivery by showing that it was in accordance 
with the terms of the particular contract, or with the usage of the port, 
or with the ,coùrse of business between the parties. On the other hand, 
the consignée is bound to watch for the arrivai of the ship, and be ready 
to reCeive the goods at the time and place at which they are deliverable. 
If the consignée refuses or neglects to accept the goods, the carrier must, 
if practicable, give notice to him of the time of the intended dischargej 
and, when this has been done, and the goods are discharged in a usual 
and proper place, and at the proper time, the substituted delivery stands 
in the place of an actual delivery. Thèse are familiar rules of the law of 
carrier and consignée. No notice was given in the présent case, and, ex- 
cept for the spécial clauses of the contract, the discharge of the goods as 
made would not hâve been a delivery. The spécial conditions are plainly 
intended to relieve the carrier of any obligation, either to make actual de- 
livery of the goods to the consignée, or to give him notice of the time or 
place of their intended discharge. As they are explicit, they preclude 
rësort to any usage to define the rights and duties of the parties. Neither 
the condition for delivery "frora the ship's deck, where the ship's respon- 
sibility shall cease, " nor the condition whereby the consignée is to receive 
the goods "simultaneously with the ship's being ready to unload," ab- 
solves the carrier from the duty of making a proper delivery, actual or 
substituted; and it would, nevertheless, be incumbent upon the carrier 
to give due and reasonable notice of the time of intended delivery, and 
put the goods in a suitable place, under proper care and custody, to con- 
stitute a good delivery in the absence of the consignée. The Santee, 1 
Blatchf. 186; The Middlesex, 21 Law Rep. 14; GleadMv. Thomson, 56 N. 
Y. 194; TarbeU v, Shipping Q)., 110 N. Y. 170, 17 N. E. Rep. 721. 

But the furtfier clauses by which it is conditioned that, in case the 
consignée is not ready to receive the goods when the ship is ready to un- 
load, the master or agent of the ship may land the goods at the wharf 
where the ship lies to discharge, without notice to the consignée, and at 
the risk of the consignée after the goods leave the deck of the ship, bave 
no significance whatever, unless they mean that the consignée is not to 
be entitled to notice of discharge of the goods, and that they are to be at 
his risk; when landed at the place specified, if he is not ready to receive 
them when the ship is ready to unload. Unless the clause dispensing 
with notice to the consignée is intended to permit the carrier to make a 
substituted delivery in place of an actual one, without previous notice 
to the consignée, it is whoUy inoperative, because notice of landing oi 
warehousing gôods, or that the ship is ready to discharge, is unneces- 
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sarywhen notice ofinterîded delivery bas been properiy given. Accord- 
îng to th« oontractislso, when the goods are thus landed on the wharf at 
which the ship lies for digohargej they are to remain tbere at the risk of 
the coijsignee, affcer they leave the ship's deck. Taking ail the clauses 
together, by the bill of lading the consignée bas, in effect, said to the 
carrier: "If yon will transport my goodsto New York for the freigbt 
mentioned, I wili waive notice of delivery, and be ready to receive them 
when the ship is ready to unload them; and, if I am not thus ready to 
receive theni,I consent that theymay be landed, anpl remain at myrisk 
at.the wharf where the ship may lie for discharge." Although exempt- 
ive provisions in bills of lading intended to relax the obligations of car- 
riers in essential matters are not favored, and will not be extended be- 
yond the narrowest construction of which they are reasonably capable, 
the courts cannot refuse to give effect to their explicit and unequivQcal 
meaning, unless they are void because contrary to public policy. The 
terms of the présent contract would not justify the carrier in discharging 
the goods at an unsuitabl© time -or place, so as to expose them to obvions 
danger of being injured. If an unfit wharf were selected, or unfit weather, 
or an hour of the night when the consignée could not bave a fair oppor- 
tunity to examine bis goods and remove them, the discharge would not 
be à good delivery within the proper interprétation of the contract, The 
language used is satisfied by placing upon it a more restricted meaning. 
It is not to be read so literaUy as to frustrate the bénéficiai objects of the 
transaction to which it relates, and it cannot be supposed that the par- 
ties intended to protect the carrier ; against responsibility for hiswillful 
misconducti Nor would the rules of interprétation of contracts author- 
ize it to be read as intended toshield the carrier from, the conséquences 
of his own négligence. It was declared in Magnin v. Dirmnore, 66 N. 
Y. 168, that a contract with a carrier will not be deemed to except losses 
occasioned by his négligence, unless that be expressly stipulated. The 
authorities are unanimous that no exception, which is not contained in 
the contract itself, can be ingrafted upon it by implication, either to ex- 
cuse its non-performanceor the exercise of ordinary care in performing 
it. It suffices to refer to Navigation Co. v. Bank, 6 How. 344; Railroad 
Co. V. Manufacturing Co., 16 Wall. 318; and Bank v. Expresa Co., 93 U. 
S. 174. 

Construing the 'contract asone that authorizes a discharge of the goods 
without notice to the consignée, but not as oae relieving the ship froni 
the duty of exercising reasonable care to protect them so long as they 
are, or ought to be, under the control of the master, it hardly seems de- 
batable that such a contract is lawful. Judge Story says: "However 
universal the custora may be to deliver tlie goods to the owner at the 
place of destination, stiU the parties may, by their contract, waive it, 
and if they do the carrier is discharged." Story, Bailm. § 541. It can- 
not be doubted that if after the arrivai of a ship the consignée instruèts 
the master that he will not require notice of discharge of his goods, but 
will be ready to receive them whenever the ship is ready to unload at 
the wharf where she may lie, and that if he is not ready the master may 
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leave the goods upon the wharf, the latter would be justified in acting 
upon the instructions. Nor can it be doubted that if the goods were dis- 
eharged ander such circumStances, pursuant to the instructions, thç con- 
signée wonld be estopped from questioning the sufficiency of the deliv- 
ery. He could be heard to complain in case Ihe mastershould discharge 
the goods at an unreasonable time, or should fail in some other respects 
to exercise reasonable care in respect to them, but not otherwise. If it 
is competMit for the carrier ànd the consignée to agrée upon a particular 
mode of delivery after the ship has arrived at the port of destination, it 
is not apparent why it is not equally permissible tO do so at the time 
the goods are shipped. It has been decided that a usage by a carrier, 
known to the consignée, to leave goods at his usual stopping places, with- 
out notice to the latter, is équivalent to an actual delivery of the goods. 
Gihsonw. Oïdver, 17 Wend. 305; McHenry v. RaUroad Co., 4 Har. (Del.) 
448; Priée v. PoweU, 3 N. Y. 322. Indeed the whole doctrine respect- 
ing constructive delivery by carrier to consignée is founded upon usage 
so generM that it has become a part of the commercial law. À spécial 
usage has theeffect of an express stipulation, because the law implies 
that it is incorporated in, the contract between the parties, and no usage 
which is contrary to public pôlicy will be recognized. If a good sub- 
stîtûted delivery may be had without notice to the cphsignee, becanse a 
spécial usage or the course of business between the two parties sanctions 
it, upon principle and analogy the same resuit must follow where the 
parties hâve consénted to it by an express cohtraçt. 

It follows from what has been said that the ship in the présent case 
miade delivery of the goods to the libelant according to the conteact, and 
tljèt the contract was a yalid one. Undoubtedly there are cases in which 
the duty of a carrier to à consignée is not wholly satisfied by a, valid sub- 
stituled delivery of goods. The carrier, as in the case of the steam- 
ship lines or railway companies which bave warehouses at the termini of 
their carrying points, may, pursuant to usage or the recognized modes 
of doing business, deliver to himself as warehouseman. He then be- 
comes subject to the liabilities of a warehouseman, So, also, the car- 
rier, although he may not become a warehouseman, may become a bailee 
of some other description, and remain liable in the capacity in which he 
receives or deals with the goods. - And under no circumstances is it con- 
ceivable that the carrier, in making a substituted delivery of goods, 
would be justified in abandoning them, or negligently exposing them to 
injury. Subject to thèse qualifications, the carrier discharges his whole 
duty to the consignée when he dischargea the goods in conformity with 
the contract. The libelant's goods were discharged at the proper place, 
at a suitable time of day, in suitable weather, and placed in proper cus- 
tody. It was at a season of the year when the weather is uncertain, and 
ail that could reasonably be expected of the master was that he should 
sélect a day suitable at the time. Moreover, the other consignées who 
were présent apparently were willing to take the chances of the weather 
during the coming night. The master had no reason to suppose that 
the libelant would hâve objected to taking the same chances if he had 
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been présent. It is not suggested that there was apythîng that tht mas- 
ter or agent of the ship could hâve done to protect the fruit overnight 
beyond placing it in the building. Nothing was done to this end by 
the other consignées. Négligence cannot be imputed to the master for 
acts done strictly pursuant to previous authority from the libelant. The 
injury that happened to the fruit was the conséquence of a risk which 
the libelant had agreed in advance to assume. Négligence alwaya rests 
upon a breach of duty, and there was no breach of duty on the part of 
the ship if the master discharged the libelant's property at the place and 
time, and in the manner, to which the libelant could not hâve reasona- 
bly objected had he been présent. The libel is dismissed, with costs of 
this court and of the district court. 



Saitta e. Tbb BossBinrA Bat. Mirto e. Bamb. Foti e. Saiib. 
iOirmit Court, 8. D. New York. October 14^ 1889.) 

In Admiralty. Ou appeal from district court. 86 Fed. Rep. 697. 

TheBe cases were tried below with flve others affainst the same steam-sblp. Plve 
«f the libels were dismissed, and the libelants tlierein hâve n6t appealed. The 
claimants appealed in the three cases in which the vessel was hèld liable, and the 
appeals came on to be heard together. No new proofs Were taken. 

Franklin & Oiifford and A. H. Bwrtlett, for libelants and appellees. 

E. B. Oonvers, for claimants and appellauts. 

Wallacb, J. The décision in the casé of Bolfe t. Tht Boskenna Bay, ont», 91. 
oontrols the décision of thèse cases. The decrees of the district court are reversed. 
and the libela dismissed, with the costs of that court and the costs of thia court to 
be paid by the libelants. 
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Baelow et al. v. Delaney et al. 
{Circuit Court, E. D. MissmiH, E. D. November 4, 1889.) 

l COVBNANTB— AGAINST KnOWS DeFBCTS. 

A covenantee can recover of t\ie covenantor for breaoh ol covenant, although at 
the time of tbe exécution of tbe covenant tbe covenantee knew of tbe defect cove- 
nanted against. 

%. Samb— Bt Mabried WaMAN— Sepabate Estatb. 

Rev. St. Mo. g 669, provides that "a busband and wife may oonvey the real estate 
ofthewife * * * bytheir joint deed; * » • but no covenant expressed or 
implied in sucb deed shall bind tbe wife or the heirs, except so far as may be nec- 
essary efleotually to convey f ronl her and her heirs ail her right, title, and interest 
expressed to be conveyed therein. " Held, that sald section does not invalidate a 
covenant executed by a married woman oonveying ber separate estate in equity. 

8. BAMB— VAIilBITT. 

Under Rev. St. Mo. 1865, c. 108, 8 7, providing that "Uneal and collatéral warran- 
ties, with ail their incidents, are abolished ; but the heirs and devisees of every per- 
8on who shall bave made any covenant or agreement [shall be answerable upon such 
covenant or agreement] to the extent of the lands descended or devised to them, in 
the cases and in the manner prescribed by law, " — a covenant by one rightf ully 
in possession and owning a limited estate, to warrant and défend against the acts 
of certain persons named, is valid. ' 

t, Baue. 

The covenantor had a lif e-estate, and her cbildren the remainder, under the wlU 
of A. The covenant was to warrant and défend against the acts of J., B., or A., 
"from whom the said [covenantor] dérives title." Held, that the covenant was 
valid. 
S. Limitation of Actions— Bbeach of Covenant— Runnino oï Statctb. 

A covenant to warrant and défend is broken only by éviction, or what la équiva- 
lent thereto, within the meaning of the statute of limitations. 

8, JuDOMBNT— EbS ADJnUICATA. 

Complainant had formerly sued the défendants, the heirs of bis covenantor, to 
enjoin them from asserting their title as remainder-men. ït was decided that, as 
they took title not from their mother, the covenantor, but from A., no ooyeiiant 
that she could make would estop them from asserting title. Held, that this was 
not res cidjudicata, so as to bar complainant from suiag défendants to subject a 
portion of the separate estate in equity of their mother, the covenantor, to the pay- 
ment of damages sustained by breach of her covenant. 

T. CovBNANTs — Action for Bbbaoh— DAmages. 

Défendants asserted title paramount to the property, and threatened éviction, to 
prevent whioh the person in possession, holding under complainant, purchased 
such title paramount, and complainant reimbnrsed the person in possession for tho 
amount so paid under his warranty. Held, that complainant was entitled to re- 
cover the amount so paid in the action for breach of covenant. 

8. Same. 

The costs and counsel fées laid ont by complainant in resisting by suit the pay- 
ment of such sum to the person in possession are not part of the damages to whiâi 
be is entitled in the action for breach of covenant. 

In Equity. On final hearing on pleadings and proofe. 

Bill by Peter D. Barlow and others against John O'Fallon Delaney and 
others, the heirs of Mrs. Octavia Boyce, to establish a lien on certain 
lands held by her in her life-time as a separate estate. The lands in 
question had been partitioned among défendants (the heirs of IVIrs. 
Boyce) subséquent to her death. Administration upon her estate had 
been granted before the covenant of warranty referred to in the opinion 
was broken, and before the biU was filed. 

W. H. Ohpton, for complàinants. 

Thomas K. Skinker and George M. Stewart,ioT défendants. 
v.40F.no.3— 7 
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Bkewbr, J. This case is now submîtted for final hearing on plead- 
ings and proofs. It waa before thiè court on demurrer to the bill a year 
ago, and an opinion was filed by my Brother Thayee, in which several 
questions were (Sonsidered ànd decided. 36 Pèd. Rep. 677. For a bis- 
tory of the facts out of which this litigation arises, see that opinion, and 
the case bet|veen the same partieSj 86 Mo. 583. A restatement of the 
facts is therefore unnecessary. , : ' 

Counsel for the défendants hâve challenged the conclusions expressed 
by my Brother Thayer, and hâve reàrgued to some extent the ques- 
tions then decided. We hâve together examined those questions as 
well as theothers in the caSe, and hçive, reached the following conclu- 
sions':. , .■;•■.,' 

It naay bel stated generàlly that the claim of complainants is that a 
covenant in a deed from Mrs. Boyce has been broken, and this bill is 
filed to recover on account of that breach. It is, in the first place, in- 
sistéd by defeûflàtits that tbere is no equity in ihe bill, becàuse the ex- 
tent of Mrs.Boyce's title was disclosed by the public records, of which 
complaisants' ancèstor, Mr. Barlow, was chargea with notice. In other 
words, the claim is that a covenantee cannot recover of the covenantor 
for breach of côVenant if at the tiihô of the exécution of the covenant he 
knows of the defect covenanted againsti A statement of this proposition 
carries its own answer, The very purpose of the covenant is protection 
against defi^filtS; '.and' to hold that pnè can be protected otily against un- 
known defects would be to rob the covenant of more than one-half its 
value, besides d^stroying the force of its language. If from the force of 
a covenant itjisdesired to eliminateknown defects, or to limit the cove- 
nant in any way, it is easy to say so. General in its language it reachea 
to àll defeçtSiWithin its terms,; known or unknown. 

Again, it ia ilnsisted that the covenant relied on is void because the 
covenant of a married woman. The property conveyed was a part of 
her separate SState in equity. I do, not know that I can add anything 
to what bas been sO well eaid on this subject in the opinion heretofore 
filed. The invuïidity of covenanté affirmed in section 669 of the Mis- 
souri Revised Statutes refers by the terms of the sectioii to covenants ia 
a joint, deed by husband and wifeof her statutory estate. By no rea- 
sonable or proper grammatical construction can the words "such deed," 
in the last clause of the section, refer to other than the joint deed named 
in the first clause. The deed hère was no such joint deed. It was the 
separate deed of the wife and her trustée, conveying a Ibt belonging to 
befséparaté estate in equity. That she had power to make such a con- 
Véyance without her husband, and that she can make any contract with 
respect to that separate estate as freëly as a feme sole, must now be con- 
sidered as sëttled by the décision of the suprême court in Tumer v. Shaw, 
96 Mo; 22, 8 Si W. Rep. 897. This is the déclaration of that court 
upôiï the question : 

"But it may be arged that this deed was utterly invalid, because it was ex< 
ecuted by the wife alone. However thià inay be as to mère statutory estâtes, 
whicb requirea joihdérof hasband and wifé in order to their vàlid execu- 
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tion, it will nçt hold as to separate estâtes in equity, which the wife may 
charge, mortgage, or oonyey without let or hindrance from her husband. 
With regard to a'uch properiy shè is, in equity, a feme sole, and îias the Jtis 
disponendi, which ia the inséparable incident of owiiership. By virtue of 
this she chaiÇés, she incundbera, or she absolutely disposes of it, or she binds 
il by her paroi agreements, just as any other owner would. This position is 
sustained by abundant aathority, both hère and elsewhere. Livingstort v. 
Livingston, 2 Johns. Ch. 537; Whitesides v. Cannon, 23 Mo. 457; ICing v. 
Mtttalherger, 50 Mo. 182; McQuie y. Peay, 58 Mo. 56; Claflin v. Vart Wag- 
oner, 32 Mo. 262; Sohafroth v. Amhs, 46 Mo. 114; Kimm v. Weippert, Id. 
632; Linooln V. Rotoe, 51 Mo. 671; De Baun v. Van Wagoner, 56 Mo. 347; 
Gay V. Ihm, 69 Mo. 584; 1 Bish. Mar. Wom. § 853; 2 Bish. Mar. Wom. § 163; 
ra^/ior V, i/etwfo, 34 Law J. Gh. 203." 

Again, it is insisted that the covenant was voîd because commencing 
by disseisin, and made for the purpose of giving efféct to that disseisin. 
There ia much curious and intricate learning in the old common law re- 
specting real estate, much of which is without force or significarice under 
the changed rules of to-day respecting real estate and its modes of con- 
veyance. This old doctrine of the in validity of warranties comuicmcing by 
disseisin had référence principally to the matter of estoppel, and its ef- 
féct upon the title; while the modem covenant is not so much for the 
purpose of establishing title as for protection in case of failure or defect 
thereof. But fucther, by section 7, c. 108, of the Revision of 1865, it 
was provided that — 

"Section 7. Lineal and collatéral warranties, with ail their incidents, arô 
abolished; but the heirs and devisees of every person who shall bave made any 
covenant or agreement [shall be answerable upon such covenant or agree- 
ment] to the extent of the lands descended or devised to them, in the cases 
and in the manner prescribed by law." 

This seems to affirm the validity of a covenant such as this at least, 
made by one rightfully in possession and owning a limited estate. In- 
deed, I think it would be rarely found that any of the ordinary cove- 
nants in a deed made to-day by one sid jum would be declared void on 
account of apy of the old technical rules of the common law respecting 
warranties and covenants. 

Again, itis insisted that, even if the covenant were valid, it would not 
extend to the défendants' title. Mrs. Boy ce had a life-estate, her chil- 
dren the remainder. Thèse estâtes were created by the will of Ann Bid- 
dle, the same instrument creating both estâtes; and it is urged that it 
would be an absurdity to Say that she warranted against the very instru- 
ment under which she herself derived title. The covenant was as fol- 
io ws: 

"And the said parties of the first part, O. Boyce and Julius S. Walsh, here- 
by covenant for themselves, their successors, heirs, * * * to warrant 
and défend the said real estate unto him, the said party of the second part, 
and his heirs and assigna, forever, against themselves, the said parties of the 
first part, * * * and ail acts done or suffered by themselves, the said 
parties of the ârst part, or John MuUanphy, or Bryan Mullanpby, or Ann 
Biddle, from whom the said Octavia Boyce dérives title." 
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The meatiing of that is plain. She warranted agaînst any act done or 
snffered by herself. Would it be for a moment thought that that cove- 
nant was not'broken by the exécution of a prior deed by her, and, if 
that were true as to herself, would it not be equally true a» to any con- 
veyance (and the will in this respect is nothing more than a conveyance) 
made by Ann Biddle or either of the other parties specially mentioned in 
the warranty? Obviously the covenant was an assurance that no act or 
deed br omission of either of the parties specially named limited or im- 
paired the full title which she was purporting to convey. No other 
meaning can be given to this language. 

Further, it is urged that, if this covenant be regarded as valid, ail right 
of action thereon was barred before the commencement ôf this suit; that 
the covenant was broken, if not before, at least at the time of the death 
of Mrs. Boyce, which took place more than 10 years before the filing of 
this bill. But the law of Missouri, like the law generally, seems to be 
that such a covenant (a covenant to warrant and défend) is broken only 
by éviction, or what is équivalent thereto. Rawle, Cov. 360; Rev. St. 
§ 3229; TFMte v. Stevens, 13 Mo. App. 241. 

Again, the décision in Barhw v. Ddaney, reported in 86 Mo., mpra, 
being between the same parties, and growing out of the same transaction, 
is specially relied upon by défendants as res adjudimta. But the two 
cases are essentially différent. In the case in the stata court Mr. Barlow 
sought to enjoin thèse défendants from asserting their title as remainder- 
men, while hère he is suing for a breaçh in the covenant made by their 
mother. In that case the point of the décision was that, aa they took 
title, not from their mother, but from Mrs. Biddle, no covenant that she 
could make wôuld estop them from asserting title, — in other Words, that 
she could not convey away by her deed, with any covenants, property 
which her children obtained from a third party, while hère complain- 
ants are seeking to subject a portion of the separate estate in èquity of 
Mrs. Boyce tb the payment of damages they hâve sustaîned by a breach 
bf her covenant. The two cases are essentially différent in their nature 
and the relief sought, and the fact that there are some matters kindred 
to both, and some expressions of opinion thereon in the varions opinions 
filed in that case as it went through the state courts, on matters which 
we are forced to consider hère, does not make the décision there conclu- 
sive hère. I think a cause of action exists, and that it is not barred by 
the statute of limitations, or by any prior adjudications. 

Coming now to the measure of damages, the gênerai rule in cases of 
this kind is the purcliase price and interest. But the spécial facts in 
this case make another rule the correct one. The défendants were the 
parties asserting title paramount, and threatening éviction. To prevent 
that, the party in possession, holding under Barlow, purchased such title 
paramount. The necessity of such a purchase to prevent éviction is con- 
ceded. The aniount pàid was reasonable; but, whether reasonable or 
not, it was the amount thèse défendants exacted. , It does not lie with 
them to say that it was unreasonaWe. Mr. Barlow, by the terms of bis 
warranty, was bouùd to protect the parties in possession; and whenthey 
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were compelled to buy in a title paramount he was bound to reimburse 
them for the amouiit paid therefor. The action of the parties ail around, 
therefore, fixes the ainount which complainants ought to recover. It is 
the amount paid by Mr. Barlow, with interest. And as défendants con- 
fessedly bave in their possession of the property belonging to the sépa- 
ra te estate in equity of ÂIrs. Boyce, which descend ed to them, far more in 
value than the amount thus paid, a decree must be entered that a lien 
be allowed against the same for the damages sustained. It is admitted 
thàt one of the heirs has already paid her share, so that the decree will 
only be pro rata as to the rest. 

One question further remains. Mr. Barlow did not pay the parties 
in possession who had bought the paramount title of défendants without 
suit. He defended , and now claims that the costs and counsel fées of 
that litigation are also a part of bis damages. It is unnecessary to go 
into the vexed question as to what costs and counsel fées can in an ordi- 
nary case be recovered. Thèse défendants were not notified and called 
upon to make good their mother's covenant, although they had knowl- 
edge of the pendency of the suit in New York against Mr. Barlow. But 
the truth is, Mr. Barlow's défense was on hia own account, for bis own 
benèfit. Under the views of law then entertained it was not believed 
that he had any.right to recover against thèse défendants, so that his dé- 
fense was only in his own interest, and with the hope of avoiding lia- 
bility. It was not a défense for their benefit, or at their instance; and, 
as he chose to carry on that litigation, be must bear the costs of it; 
Nothing was gained by it as against them. They could not question thé 
rightfulness of the payment to them by the party in possession, or the 
reasonableness of the amount paid; and the litigation in New York did 
not strengthen, as against them, either one of thèse matters, or fix the 
amount of their liabiliiy to Mr. Barlow. I think, therefore, the counsel 
fées and costs are not recoverable. I believe this covers every matter 
that requires notice. 



United States ex rd. Morris et al. v. Delaware, L. & W. R. Co. 

(Circuit Court, N. D. New Tork. October 18, 1889.) 

. IWTEKTSATE COMMEKCE AOT — tJiMUST DlSCEIMISATION — USK OF A PaSTICULAR LiVH- 

Stock Cak. 

To an application for a ma/ndamus to compel a carrier to transport relators' stock 
in the cars of a certain live-stock transportation oompany, the respondent set fortU 
that it had entered into a contraot with another transportation oompany, by which 
that oompany was to furnish respondent a certain number of cars per year; that 
such cars were available to ail shippers of stock ; that they were much more useful 
to défendant than other live-stock cars, in that they could be converted into coal- 
carswhen not used for live-stock; and that défendant paid mUeage for the use of 
the cars. Seld, that the refusai to transport relators' stock in the cars oftered at 
the same rates charged for stock in the other cars was not an "uniust disorimlnar 
tion " in favpr of the transportation company, whose cars respondent was using, 
wlthin the meaning of the Interstate commerce act, as the ciroumstances and con- 
ditions were not èubàtantially siiailar. 
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t. Pa^B— J^ASpAMCS PeNDENTB LiTK. 

ïh'e înterstate commerce act autliorizes the court, in Its discrétion; to grant a 

' .inanclamus, vrhen any question of tact as to the proper compensation of the oar- 

irier is raiaed, "notwithstanding such .question of fact is undetermined" pending 

the detèrûiinatiou ol suoh question. Hèld, that this does not autliorlze the court to 

! graait relief where a case ofunjust discrimination is not made eut. 

, In Equity. Application for mcmdamtts. On demurrer to return. 
J. 0. Clayton, for relators. 

, Rogers, IJocke & MUbum, for respondeat. 

« 

Wallace, J. The jurisdiction invoked by the relators îs founded on 
that section of the "Act to regulate Interstate commerce," as amended 
March 2, 1889, which authorizes the court to issue a writof mandamus 
npon the relation of any person alleging the violation by a common car- 
rier of any of the provisions of the act which prevent the relator from 
having ijiterstate traffic moved by the carrier "at the same rates as are 
tsharged, or upon terms or conditions as favorable as those given, by said 
carrier for like trafRc under similar conditions to any other shipper." 
The unjust discrimination alleged in the pétition upon which the alter- 
native writ was granted consists in the refusai of the respondent to trans- 
port cattle for Morris, a shipper of cattle, in cars of a spécial construc- 
tion belonging to the American Live-Stock Transportation Gômpany, su- 
perior, by reason of their improvements, to ordinary catUe-cars; whereas, 
it transports cattle for other shippers in cars having some, but not ail, 
ofsuch improvements, belonging to the I^ackawanna LiverStock Express 
Company. The American Live-Stock Transportation Company, the co- 
relator with Morris, is a corporation organized for the purpose of trans- 
porting live-stock and other merchandise, and its présence would seem 
to be superfluous, unless it is hère to obtain the benefit of an adjudi- 
cation that the respondent is bound to accept its cars, whenever ten- 
dered with cattle for transporta tion, and allow to it the mileage of three- 
fourths of a cent per mile for the use of the cars which the relators aver 
is allow.ed by the respondent to the Lackawanna Live-Stock Express Com- 
pany. The return by the respondent to the alternative writ, besides de- 
nying in gênerai terms the charge of unjust discrimination, sets forth that 
it bas entered into a conlract with the Lackawanna Live-Stock Express 
Company for the term of five years, by which that company agrées to 
furuish at least 200 of its improved stock-cars to run on the railway of 
the respondent; that such cars are not used exclusivelj' by any one ship- 
per of live-ptock, but are available to ail shippers; that the cars, unlike 
thèse of the American Live-Stock Transportation Company, are so con- 
fitructed as to permit of the carriage of coal, which is the principal busi- 
ness of the respondent, when not loaded with live-stock; and that in con- 
sidération of the spécial contract the défendant agreed to use the cars upon 
îts rpad, and pay mileage therefor, as if such cars were fumished by a 
Connecting company; and it also allèges that, after entering into such 
agreement, the respondent and severàl other trunk line railroad compa- 
nies entered into an agreement to discontinue hauling private stock-cars, 
èxcépt for horsês, for reasons which are particularly set forth. The re- 
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lators hâve demurred to this return, and move for a peremptory manda- 
mus, insisting that the return does not allège facts which justify the re- 
fusai of the respondent to transport the cattle of Morris in the cars of the 
American Live-Stock Transportation Company. 

The jurisdiction of this court, conferred by the Interstate commerce 
act, to compel by mandamus the observance by common carriers of the 
provisions of the act, is restricted exclusively to the prévention of unjust 
discrimination by such carriers. The question for considération conse- 
quently is whether, if the facts alleged in the return are true, the re- 
spondent has been guilty of any unjust discrimination between Morris 
and the shippers for whom it carries cattle in the cars of the Lackawanna 
Live-Stock Express Company. Unjust discrimination is prohibited by 
sections 2 and 3 of the Interstate commerce act. What constitutes un- 
just discrimination may be ascertained from the language of thèse sec- 
tions, as well as of the section which authorizes the circuit court to re- 
dress it by mandamus. By section 2 it consists in charging one person 
a différent compensation than is charged another for doing "the like and 
contemporaneous service in the transportation of a like kind of traffic, 
under substantially similar circumstanees and conditions." By section 
3 it consists in giving "any undue or unreasonable préférence or advan- 
tage" to any particular shipper, or subjeeting him to any undue or unrea- 
sonable préjudice or di8advantage"in any respect whatever." Theformer 
relates to unjust discrimination in rates. The latter is comprehènsive 
enough, standing alone, to include every form of unjust discrimination, 
not only in rates, but also in the conveniences and facilities supplied to 
shippers in any of the détails of the carrying service; and such is the ju- 
dicial construction in England of the term "undue or unreasonable préf- 
érence or advantage," as used in the English "railway and canal trafiSc 
act," (17 & 18 Vict. c. 31, § 2.) It is provided in section 3 that ail the 
common carriers subject to the provisions of the act "shall, according to 
their respective powers, afford ail reasonable, proper, and equal facilities 
for the interchange of traffic between their respective lines, and for the 
receiving, forwarding, and delivering of passengers and property to and 
from their several lines and those Connecting therewith, and shall not 
discrirainate in their rates and charges between such Connecting lines; but 
this shall not be construed asreqùiring any such common carrier to give 
the use of its tracks or terminal facilities to another carrier engaged iri 
like business." This provision refers only to facilities between Connect- 
ing lines at terminal points for the interchange of traffic and passengers; 
and the term "facilities" does not embrace car equipment for the trans- 
portation of freight over the carrier's own road. Scofidd v. Railroad Oo, , 
2 Int. St. Com. R. 90, 116. 

Thèse sections, by declaring the speeified acts of discrimination un- 
lawful, qualify materially in some respects the common-law rights and 
obligations of the carriers mentioned. By the common law, although 
public carriers are not perraitted to make unreasonable discrimination 
in performing the services which they undertake between those whom it 
is their duty to serve, the discrimination which is unreasonable is such 
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only as inures to the undue advantage of one person or class of persons 
in conséquence of some injustice inflicted upon another. The carrier is 
not obliged to treat ail who patronize him with absolute equality. Thus 
it is his privilège to charge less than fair compensation to one person, or 
to a class of persons; and others cannot justly complain so long as he 
carries on reasonable ternis for them. Menacho v. Ward, 27 Fed. Rep. 
630. That privilège can no longer be exercised under the Interstate com- 
merce act by the carriers subjected toits provisions in the transportation 
of a like kind of traffic under substantially similar circumstances and 
conditions. Again, it is no part of the common-law obligation of railway 
companies to furnish the same facilities or instrumentalities of transpor- 
tation to ail alike ; and while it is unquestionably their duty to furnish 
suitable and adéquate facilities for ail reasonable necessities of the busi- 
ness they engage in, they may nevertheless chose their own appropriate 
nî,eans of carriage. This was the doctrine of the Express Cases, 117 U. S. 
1, 6 Sup. et. Rep. 542, 628, in which it was held by the suprême court 
that railroad companies are not required by usage or by the common law 
tp transport the trafïic of independent express companies over their lines 
in the manner in which such traffic is usually carried and handled. But 
the Interstate commerce act requires them to treat ail impartially; and 
if one shipper is subjected to any undue or unreasonabie préjudice or 
disadvantage because a railway company permits another shipper to use 
his own cars for carrying traffic over its road, their right to choose their 
own appropriate means of carriage is to that extent curtailed. 

It is unnecessary to décide in the présent case whether the respondent 
would be guilty of unjust discrimination towards the American Live- 
Stock Transportation Company^ or indirectly towards Morris, if it should 
refuse to enter into such an arrangement with that company as it bas 
made with the Lackawanna Live-Stock Express Company. The respond- 
ent does not prevent either relator frora transporting cattle over its road 
in the cara furnished to it by the Lackawanna Live-Stock Express Com- 
pany; and, if the facts set forth in the return are true, the cars belonging 
tothe Lackawanna Live-Stock Express Company differ so in construction 
from those of the American Live-Stock Transportation Company, as well 
fs from' those of ordinary private stock-cars, that the respondent can use 
them more profitably and conveniently than the others, because they can 
be used for its ordinary coal traffic when not in use for carrying cattle. 
So, also, if the facts in the return are true, the contract made with the 
Lackawanna Express Company secures to the respondent the advantage of 
having a definite number of cars always at its disposai for use in its gên- 
erai business, — an advantage which it could not bave by using the cara 
of the American Live-Stock Express Company, or the cars of any other 
shipper, in the absence of such a contract. Thus there are reciprocal rights 
and obligations arising from the contract between the respondent and the 
Lackawanna Live-Stock Express Company, and spécial circumstances in 
their relations affecting the question of compensation, which are not prés- 
ent in the conditions of the service which the relators demand. In short, 
there is no unjust discrimination towards the relators as to rates, because 
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the réspondent does not refuse to carry traffic for them under substantially 
similar circumstances and conditions to those of its service for the Lack- 
awanna Lîve-Stock Express Company; and for the same reason it does not 
give the latter any unreasonable préférence or advantage over the relators, 
but only suoh a préférence or advantage as it may fairly give because of 
the différence in cost, expehse, and the exceptional character of the serv- 
ice. The case of Oar Co. v. RaUroad Co., 1 Int. St. Com. R. 132, is 
instructive upon this point. See, also, Nichokon v. Railway Co.,5 G. B. 
(N.S.)366; Cbqperv. iîaiiroadCb., 4 C.B. (N. S.) 738; Odadev. RaUroad 
Co., 1 C.B. (N. S.) 454. 

The section which authorizes the court to grant a mandamus conféra 
the discretionary power, when any question of fact as to the proper corri- 
pensation of the carrier is raised by the pleadings, to issue the writ, 
"notwithstanding such question of fact is undetermined, upon such term's 
as to security, payment of money into court, or otherwise as the court 
may thirik proper, pending the détermination of the question of fact." 
Relying upon this language of the section, the relators insist that the 
peremptory mandamus should be allowed, and the question of proper 
compensation for the réspondent be reserved. This contention ignores 
the considération that nntil a case of unjust discrimination is shown to 
exist the court is not authorized to award any relief whatever. If it 
were shofffa that the réspondent refuses to reçoive traflBc ia the Cars o'f 
the American Live-Stock Transportation Company, while receiving it for 
another in substantially the same way, then it rnight be compétent to 
décide that the relators are prevented from having their traffic moved 
upon like favorable terms or conditions, and the question of compensa- 
tion might be determined at a later stage in the case. Until this ia 
shown, hoWever, they do not make out a case for the intervention of the 
court. For thèse reasons the retum is held to be sufficient. 



Faemers* Loan & Trust Co. v. San Diboo Steeet-Cab Co. 
(Cirmit Covn, S. D. CaUfomia. October 8, 1889.) 

BIORTGAOB — KoBECXOStJRB — BiQHT TO INTEKVENE. 

To a bill to foreclose a mortgrage on tbe property and franchises of a street-nll- 
road Company, which mortgage oovered after-acquired proçerty, intervenors flled 
a croBS-bUl, alleging that a certain portion of the af ter-aoquired property had beea 
acquired by f unds f urnished by the intervenors under contracts by which the Com- 
pany was to constrnct and operate that portion of its Une for a certain time and in 
a certain manner; that the bondholders and thecorpoi'ation had conspired togetber 
to flle the bill for foreclosure, and by the sale to deprive the intervenors of their 
rights in the property; that accordingly a receiver had been appointed, whoré- 
fused to operate that portion of the Une, whereby intervenors had l)een depriveçi 
of the advaatages provided for in the said contracta; and that the contracts prd- 
Tided that, upon the failure of the company to operate the Une, a conveyance of it 
was to be made to intervenors. The prayer was for such conveyance. Heid that, 
as the clalm of the intervenors was adverse to the parties to tbe biU, tbe cross-bili 
should be dismissed. 
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In Equity. Bill to foreclOBe Dportgage. On motion to strike answera 
from the filçs and demurrers to çross-bill. 

Turner, McOlure & RoUton and Myrid: & Deering, for complainant. 

Brwnson, WMson & Lamme, for defeiidant. 

Panish, MoashoMer & Lewis and TTeKa, Guthrie <fc Lee, for iatervenors. 



Ross, J. Without noticing the technical objections urged to the answer 
and cross-bill filed by the intervenorg, I think the more substantial objec- 
tions thereto well taken, The bill ^yas filed for the foreclosure of a cer- 
tain mortgage, executed on the 2d day of April, 1888, by the défendant, 
the San Diegp Street-Car Company, ,to the complainant as trustée, to se- 
cure the paympnt of 250 first mortgage bonds of $1,000 eaçh, alleged to 
hâve been issued on thatday hy the said street-car company, payable on 
the Ist day of April, 1908, witb interest at the rate of 6 per cent, per 
annum, paj'able semi-annually, on the Ist days of April and October of 
each year, such interest payments being furlher evidenced by coupons 
attached to the bonds. The property thus mortgaged was the Une of 
Street railway then owned by the défendant company in the city of San 
Diego, Cal., its franchises, and b1\ property of every kind usedorin any 
way connected therewith, and also âll franchises ai)d property that might 
,thereafter h& aocquired by the défendant corporation for the purpose of 
its lineof railway, aiUd ail branqli lines, extensions, side tracks, and 
8witche8tha.t .might be thereafter copstructed. The mortgage contained 
a provisioo thati jn the event defftult should be made by the mortgagor 
cpnipany in the pp.ympnt of any ihstallment of interest, and such default 
should continue for 60 days, the.pripcipal sums of the bonds should, at 
the electionof theholders of 126 of th,em, becom,e due and immediately 
payable; and in such case the complainant, as trustée, might institute 
suit in any court of compétent, junsdiçtion for the foreclosure pf the mort- 
gage, and might prosecute such suit to a final decree and sale. The bill 
allèges that the mortgagor company failed to pay the interest due on the 
Ist day of October, 1888, on the bonds issued and then outstanding, and 
that such default in the payment of said interest has continued for 60 
days and more, and that the holders of 126 of said bonds, and more, 
have^élteoted' that the prinèipal sum secured by àll the bondô isSuéd and 
outstanding under the said mortgage has become and is due and imme- 
diately payablfij -and that the holders and owners of more than 1 26 of said 
bonds hâve requested, in writing, the complainant to commence this suit 
and foreclose the said mortpage. 

. ' l^iitli rel^éët to the ahswer of the ihtervenors, who, are A. itlàuhçr, S. 
Stéiner,.F. L. Castle, and D. Ghoate,it ,is suflBcient to say that, as neither 
,<jf,;(Piri:^a^,f?^er beeh madeà, djefeh^ to the suit, either by the Orig- 
inial bili or othèrwisé, there are no allégations calling for an answer on 
th'^ir pçijtg^J'irhç 'aiiswér pf théipteryenors to the bill has, therefpre, no 
'plaee in- the records; and should be expunged. 

;■;' j3lié,çfps^-h5}l'flled.by the în|;ervipnor3 against the bomplainant àpd the 
.defendabt in sahstanée sets up this^ state of facts: The défendant corpo- 
'iitîSè' h'àà nitthstii^iitéa ànd ivà^ ôpiéfaïirig a street-ààr lin§ fiora the busi- 
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ness and central portions of the eity of San Diego in the direction of Cer- 
tain real éstate owned by the intervenors, which Une was a part' of the 
property included in the mortgage to complainant. For the purpose of 
enhancing the value of their said real estate, the intervenors were désirons 
of having the street railroad extended, and accordingly contracted with; 
the défendant corporation for such extension. Three separate contracts 
were made between the intervenors and the street-car company, respect- 
ing that matter.-^^the first, on the 30th day of Septemher, 1887; the sec- 
ond, on the 2d day of April, 1888; and thethird, on the 3d day of De- 
cember, 1888. By the con tract of Septemher 30th the street-car com- 
pany agreed to extend its line from its then terminus, on D street, to a point 
to be designated by the intervenors in their tract of land, called the 
"Steiner, Klauber, Choate, and Castle's Addition to the City of San Diego," 
upon thèse, among other, conditions: (1) The intervenors to secure the 
right of way for such extension free of charge to the company; (2) the 
intervenors to pay to the company $6,000 for each mile of suCh exten- 
sion, exclusive of the cost of bridges and culverts; (3) the intervenors to 
pay the cost of ail bridges and culverts necessary to be constructed on the 
line of such extension; (4) payment to be made by the intervenors at 
the rate of 80 per cent, for each mile of road as completed, and the bal- 
ance to be paid on the completion of the entire line. It was further 
agreed that the street-car company should run a car on such extension 
"not less than three times per day; the fare to be not exceeding ten cents 
for the entire distance each way." 

The contract of April 2, 1888, refers to that of September 30, 1887; 
recites the fact that pursuant to it the street-car company partially con- 
structed the line of railway therein contempkted and provided for alông 
the route designated by the intervenors, and that the intervenors had 
procuiréd the passage of ordinances of the city granting them a franchise 
for the construction and maintenance of the road as contemplated in and 
bj"^ the contract of September 30th; and theh proceeds that "whereas, 
matters of controversy hâve arisen in the construction of the terms of 
said contract, [of September 30, 1887,] and as to the meaning thereof, 
and it being deemed to the best interest of ail parties that said road 
should be completed at the earliest possible moment, in the most ecb- 
nomical manner, and to the greatest advantage of each of the partie» 
thereto, now, therefore, this contract [that of April 2, 1888] is made 
and entered into for the purposes hereinalter set forth by this instru- 
ment, each waiving ail rights and privilèges hereafter accruing under the 
said contract of September 30th, and covenanting the one with the other 
to the following efïect, to-wit:" (1) The street-car company to complète 
the line of road in accordance wiih certain plans and spécifications an- 
nexed to the contract, and to construct it between certain points màrked, 
respectively, "Station A" and "Station B" on a certain exhibit attached 
to the contract and made a part of it. (2) AU expenses incurred by 
reason of a change of the road provided for by the contract to bè borne 
by the company, but thë intervenors to pay the company $2j000 as 
compensation for making the change. (8) The intervenors to ôbtain the 
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right of way for the road between stations A and B at their own cost, 
and without expense to the company. (4) The intervenors to pay for 
ail trestles, culverts, and bridges necessary for the road. (5) The com- 
pany to complète the road within 90 days from April 1, 1888, provided 
the bridges be completed within six weeks from the date of the contract; 
but in any event the road to be completed within four months from that 
date. (6) That portion of the road constructed between stations A and 
B to be ©perated before the completion of the en tire road, provided the 
contractors therefor agrée. (7) The intervenors to pay the company six 
thousand dollars for each mile of the road constructed, exclusive of the 
cost of bridges, trestles, and culverts, fifteen thousand of which to be paid 
on the exécution of the contract, and seventeen thousand of which is 
therein acknowledged to hâve been theretofore received by the company; 
the balance to be paid upon the completion of the road, in negotiable 
paper acceptable to the Bank of California, and payable four months 
after date thereof. (8) An acknowledgment by the intervenors of the 
exécution of an assignment of even date to the street-car company of\ 
allïof the franciiises granted to the interyenors by the city of San Diego, 
and of ail their right, title, a^d interest in and to said railroad, includ- 
ing ail trestles, culverts, and bridges,, which assignment was at the same 
time placed in esçrow with the First National Bank of San Diego, to be 
delÏKerpdto the, company when the road should be completed and in 
opération, as provided by the contract. (9) Upon the deliyery of the 
assignment the street-car company to operate the road as a belt road for 
fiye:years through the said Klauber, Steiner, Choate, and Castle addition, 
andin gaid opération to run not less than three regular trains per day, 
unavoidable delays and accidents alone excepted. For a violation of 
Tfhich covenants, or any of them, and as a penalty inuring to the ben- 
efit of the intervenors, "a forfeiture thereupon shall ensue of ail fran- 
chises, bridges, trestles, culverts, ties, rails, and road-bed, built as afore- 
said in accordance with the terms hereof," to the intervenors. 
•;,.By the contract entered into between tbe intervenors and the défend- 
ant street-car company on the Sd day of December, 1888, the contract 
çf April 2, 1888, was so changea, in considération of $12,696.88, paid 
to the< company by the intervenors, as to provide that the company 
ghowld operate the whole of the line of road from the intersection of D 
andTwelfth streets in the city of San Diego, up Switzer canon, through 
the Klauber, Steiner, Choate, and Castle addition to the intersection of 
Pacific avenue with Steiner street, in said addition, for a period of 10 
3^ear^ from December 3, 1888, and in such opération to run not less than 
threie regular passenger trains over the entire length of said road each 
and every day during said term, unavoidable delays and accidents alone 
excepted; and further agreeing that, if the company should at any time 
vithin said 10 years fail to run the trains as stipulated, then, as a pen- 
alty for such failure, to forfeitto the intervenors ail of said road i'roni 
eàid intersection ofD and Twelfth streets to said intersection of Pacific 
avenue and Steiner streets, together with ail the franchises, bridges, tres- 
tles, culverts, ties, rails, road-bed, and right of wayof said road between 
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said intersections, and thereupon the said street^car company would ex- 
écute an instrument in writing, conveying to the intervenors ail of said 
property. There are other provisions and stipulations contained in the 
agreement of December 3d not necessary to be stated. 

The cross-bill allèges that the défendant street-car company constructed 
and equipped the line of railroad provided for by the contracts, but 
solely with fands paid by the intervenors thereunder, and that the in- 
tervenors procured and transferred to the company the franchises and 
rights of way, and made the payments as they agreed, aggregating in 
amount $73,695.88, ail of which the défendant company received uri- 
der and in pursuance of the contracts. It is further alleged in the cross- 
bill that the défendant company operated the said road in accordance 
with its said agreements until on or about the 25th day of February, 
1889, which was a date subséquent to the commencement of this suit, 
the bill herein having been filed February 18, 1889. And it is averred 
'Hhat said intervenors hâve been informed, and upon such information 
and belief allège, that prior to February 18, 1889, some of the bond- 
holders represented by the plaintifl' and the défendant corporation, con- 
spiring and coniederating together, agreed between themselves to file a 
bill of com plaint id the United States circuit court of the southerti dis- 
trict of Galifornia, asking for a foreclosure of a mortgage of two hundred 
and fifty thousand dollars, alleged to hâve been given by the défendant 
to the plaintiff, and that the entire property of the défendant, the San 
Diego Street-Car Company, should be sold by virtue of procéedings to 
be bad thereunder, and that by such sale thereof to deprive thèse inter- • 
Venors of their rights obtained by virtue of thèse contracta, and to agrée 
to appoint the président of the défendant corporation the receiver, and 
thereby secure to themselves the aforesaid rights, franchises, privilèges, 
and so forth, belonging to the aforesaid railroad extension as their prop- 
erty, and to operate said road according to their own advantages, and 
deprive the intervenors herein of ail interest in said extension and the 
use of the same; and that, acting in furtherance of said conspiracy and 
fraudulent combination aforesaid, after Milton Santee had been appointed 
receiver, he, the said receiver, stopped the running of trains over the ex- 
tension of said road constructed with the money fumished by th© inter- 
venors herein for thepurpose of depreciating, and does thereby so de- 
preciate, the value of said extension, and will, if continued, entirely ruin 
the same, and cause the same to become entirely worthless; since which 
time the défendant and the receiver appointed by this honorable court 
to take charge of and operate said road hâve whoUy neglected and re- 
fused to run any trains over said line of road or any part thereof, and 
the said défendant and its receiver still refuse to operate said line of road, 
whereby, and by reason of said failure and refusai of said, company to 
operate the entire line of said road as in said contracts provided, the ad- 
vantages of said contracts hâve been wholly lost to the intervenors, and 
since which time they hâve been, and are now, deprived of the advan- 
tages provided for in said agreements; and the right to bave iind demand 
a conveyance from said défendant of the entire Une of the extension of 
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saidroad from the intersection of D ahd Twelfth streets to and through 
fhe intervenor's land to a point where Steinerstreet intersects Pacific av- 
enue, including franchises, rights of way, bridges, culverts, trestles, ties, 
rails, and road-bed, has accrued to said intervenors." The cross-bill fur- 
ther allèges that by reason of ceïtain stated provisions oî the charter, and 
of an brdinance of the city of San Diego, the franchises granted to the 
intervenors and by them assigned to the défendant company are in dan- 
ger of becoming forfeited by reason of the non-operation of that portion 
of the road constructed under theaforesaid contracte, and upon informa- 
tion and belief allèges that the défendant company has not "sold and 
disposed of two hundred and fifty thousand dollars of bonds provided 
for, and secnred by said alleged mortgage, for the uses and purposes of 
said street-car company, or any considérable portion thereof." The 
prayer of the cross-bill is that the défendant company be required to fur- 
nish a list of the bonds issued, and show to whom they were sold, for 
•what considération, and what was done with the proceeds; that the re- 
eeivef appointed by this court be required to exécute to the intervenors 
a deed conveying to them the entire line of road as constructed from the 
intersection of D and Twelfth streets to the intersection of Steiner street 
with Pacific avenue, in the Steiner, Klauber, Choate and Castle addi- 
Uon to the city of San Diego, together with the franchises and rights of 
way thereforj that it be decreed that the mortgage in question does not 
embrace any portion of the road constructed under the contracts mad© 
between intervenors and the defendàût Company, nor any of the fran- 
•ehises or rights of wày aforesaid; that, pending the détermination of 
this suit, the receiver be directed tè operate the said portion of said road 
in accordance with the terms of said contracts, etc. 

From this statement it is very clear that the claim set up by the in- 
tervenors to the property referred to in the cross-bill is adverse to the 
complainant as well as the défendant to the suit. They not only allège 
that that portion of the road which was constructed under the contracts 
set up in the cross-bill, with the franchises and rights of way therefor, 
was not covered by the mortgage, but assert title in themselves as against 
both complainant and défendant by reason of the alleged failure of the re^ 
cfiiver to opérate such portion of the road, and ask that he be decreed to 
exécute a conveyance thereof to them. It is well settled that such ad- 
visrse claims cannot be litigated and Settled in a foreclosure proceeding. 
Diai V. Reynùld8,96 U. S. 340; MïComô v. Spmgler, 71 Cal. 423, 12 
Pac. Rep. 347. 0f course, under the decree of foreclosure no gréa ter in- 
terest can be sold than the mortgagûr had at the time of the exécution of 
ihe mortgage, or subsequently àcquired. Rights superior to bis are in 
nb' wise atfected; and where property is subseqùenây àcquired by the 
mor.tgagot, which is embraced by the terms of the mortgage, if it is ao- 
qiiired subject to conditions, a purchaser at a judicial sale under the 
Éiottg«ge woold undoubtedly take subject to the same conditions. But 
whllè, in m^ opinion, the questions sought to be raised by the interven- 
ors «annotée litigated and determined in this proceeding, I think it 
properto direct the attention of counsel for the complainant and the de- 
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fendant to the suit, at whose joint request the président of thè défendant 
Company was appointed recelver; to the question as to whether this 
court ought nol to order the receiver to operate that portion of the road 
referred to in the cross^bill, in accordance with the terms of the contracta 
under which it was constructed. It is ordered that the amended answer 
of the intervenors be slricken from the files, and that the demurrera to 
the cross-biU be sustained, and the cross-bill be dismissed. 



Texas & P. Ry. Co. «.City ov New Orléans. 
ICircuit Cov/it, lE. D. Lov4»lana. Aug^st 21, 18S9.) 

1. MuHIClPiî, COBPOBATIONS— 0BI)IIIAKCE8— WhAEVES— ObSTHUOTIONS. 

By ordinance of tUe oity of New Orléans, the right was oonferred on complalnant 
railroadcompànyto inclose and occupy * * • thatportionof the levée, oatture, 
andwhorves in the oity Infrontof Its riparian property, acquired or tobe acquiifeâ, 
between certain streets, nnd toerect and maintain thereon such ferry faciUties, 
Wharves, piers, wàrehoUses, tracks, dépôts, etc., as should be necessary and oon- 
venient for the transfer Of cars, engines, passengers, and frelght, and in the trans- 
action of its business. Held, that the right to erect thèse improvements w^s con- 
flned to 80 much of the levée and wharf of the city as lay in front of thé riparian 
property of the complainant) and did not entend beyond the wharf Une; and. the 
ordinance did not authorize the placing of piles, or any otber structar9,,outslde of 
the Une of the oity whtirf. 
9. Samé— Injunctioh. ..■. < 

An injunction pendente lUe, restrainingthecity from interfering witt^complaln- 
tint in the érection and maintenance of «aph structures as it was authorized to erect 
and maintain under the àùthority of thîe brdiùance, did not protect complaisant in 
the érection of the piUng^;Or other structui^s, oUjtside the wharf Une of the oity. 

8, NXVIOABLB ■WaTBES— Po-VfBRS or COTJBTS— INJTJNOTION.. 

The Mississippi rivei^, belu^ a navigable stream, is vrithin the ezclnsive 6ontrol 
of congress, and neither the city of Kew Orléans nor the state of Louisiana can au- 
thorize any obstruction of its navigation ; nor can the courts extend the injunction 
80 aâ to protect complaihtmt In. the éreciïion of starUctores outside tlie wharf Une 

'■ of the oityi :'■:., ■.■:'• ^ .. : i . ^ 

i.: •Iii'Equity. , ■ , ■•..,■■ •■•■,.',-.:'; 

J3<noe <fc Prent&a, for complaipant. v > , 

(Xisrîeton ifiwit, for défendait. 

HiLL, J. The questions now to be decided arise upon the motion ibf 
. the défendant to modify or construe the scope and effect of an injunction 
t'pmdmte.Ute, heretofore granted in this cause, and upon ithe motion of 
.complainant to grant ah âdditional injunction pendente tite. E3ach mo- 
tion is supportai by aflSdavits. The supplemental and anaeiwJed hill 
upon which the injunction pendmte Ute was grasted, which it is asked 
fihall be continuèd and modified, in substance allèges that heretofore, by 
- virtueof certain ôrdinanceismade and promulgated bytheeouncîl of the 
?cityof New Orléans, thé New Orléans, Texas & Pacific RaiiwayiCom - 
1 i pany*, pf which the complainant is the successor, wasauthorized and em- 
pôweredi, under certain conditions therein stàted, to establisb aod main- 
taintfor its use andi henefit, upon the liver; front Of tha Mississippi 
-riVerjiiwithân;thecqrpoiSMie limita of said city,"aod within oertûn pre- 
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scribed lîniîts, aJl necessary ferry facilities, wharves, pîers, warehouses, 
elevatoris, yards, tracks, dépôts, stations, sheds, and other structures as 
shall be necessary and convenient for transfer of cars, engines, passen- 
gers, and freights, and in the transaction of ils business. That the com- 
plainant was proceeding to construct the improvements and facilities au- 
thorized bysaid ordinances, when the mayor of said city placed upon 
said Works, so being about to be erected, a policeman, to prevent the 
same from being done, and threatened to prevent by force the prosecu- 
tion and completion of the wprk and structures necessary for the coa- 
venience and use of said complainant, and authorized bj' said ordinance. 
The restraining order made by the district judge, and afterwards ordered 
by the circuit judge to stand as an mjvinctioh pendmte lite, isin substance 
as follows: That said city of New Orléans, its mayor, agents, servants, 
and employés, are commànded and strictly enjoined, under the penalty 
of the law, from interfering with the Texas & Pacific Raiiway Company 
,br its ïécéivers in the exercise of any of the rights granted to the New 
Orléans, Texas & Pacific : Eailway Company, and its assigns the said 
Texas & Pacific Raiiway Company, by the ordinances set forth in the 
bill herein, as ordinances Nos. 6732, 6938, and 7946, administration 
séries, copies of wbich are filed herein, and from executing the ordi- 
nances Nos. 685 and 1828, council séries, and from granting to any other 
pêi:son or corporation the rights attempted to be taken away or impaired 
by said ordinances Nos. 685 and 1828, council séries, and from inter- 
fering in any way, whether by the use of policemen or otherwise, with 
the said Texas & Pacific Raiiway Company, or its assigns, in the work 
of building a spur track to connect the track above the transfer inclosure 
between Thalia aud Terpsichore streets, on which the track of said raiiway 
is now laid in Pelia and Water streets, and along the river front, as de- 
liheated in the Exhibit P, filed herein as part of the supplemental bill, 
in any wise, with the work of driving piles so as to reach said wharf of 
the raiiway with said spur and track, whether b)' policemen or other- 
wise, and from in any way hindering or delaying any work provided for in 
said ordinances Nos. 6690, 6732, 6938, and 7646, administration séries. 
It is alleged and proven that the complainant has driven clusters of piles, 
some 25 feet out from the end of the incline track, and from the wharf 
line înto the river, for the purpose of staying or holding the transfer 
steam-boat in its place, and that planksare nailed to thèse piles, which» 
it'is alleged by détendant, diverts the stream or current in the river from 
the bank on the east side to the opposite side, and thereby causes an 
eddy in front of the levée and wharves, both above and below thèse pilings 
outside the wharf Une, resulting in the formation of shoals, and leaving 
the water so shallow as to prevent vessels from approaching the wharves, 
ftUd discharging and receiving freights, and which, if continued to re- 
màin,will injure or ruin the wharves of the city. It is insisted on the 
part of the complainant that the clusters of piles complained of, though 
not speoifically mentioned in the ordinance or in the injunction, are im- 
pliediy embraced therein, for the reason that they are necessary to the 
enjoyment of the rights. and privilège specifieally granted; that th^e 
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clusters of piles are necessary to enable the fransfer vessel to land at the 
end of the incline track, and to hold it in position; that without them 
there will be great danger in making the proper connection between the 
end of the incline track and the track on the transfer vessel, and for the 
want of which there will be great danger of the cars being thrown in the 
river, and of loss of life and property. 

There hâve been a large number of affidavits read on both sides to 
prove and disprove the respective positions stated, ail of which hâve been 
carefully read by me, but which, under the view I take of the questions 
arising upon motions before the court, are irrelevant, and need not be 
considered. The only questions presented are — First, was the right con- 
ferred upoh the complainant to place thèse piles outside the wharf Une 
conferred upon the complainant by either of the ordinances referred to 
in thebill? and, secondly, if so, is the complainant protected in placing 
and maintaining them there, by the pendente lite injunction granted here- 
tofore, and which the court is asked to modify. 

Section 4 of ordinance No. 6938, administration séries, under which 
it is claiined the authority is conferred to erect and maintain thèse struct- 
ures, etc.,iiicluding those of which lîomplaint is made, reads as follows: 
'' "That tlieNew Orléans Pacifie Eailway Company, its suceessors and as- 
signa, shall hâve the right, and the same is hereby conferred, for the term of 
its charter, and from and after the existing leases of city wharves, to inclose 
and occupy for its uses and purposes that portion of the levée, batture, and 
wharves in the city of New Orléans in front of its rlparian property, acqulred 
or to be acquired between Thalia and Terpsichore streets, and to erect and 
maintain thereon, at its own expense, sucb ferry facilities, wharves, piers, 
warehouses, elevators, yards, tracks, dépôts, stations, sheds, and other struct- 
ures as shall be necessary and convenient for the transfer of cars, engines, pas- 
sengers, and freight, and in the transaction of its business." 

By référence to the provisions of the above ordinance, it will be seen 
that the right to erect thèse improvements and structures is confined to 
so much of the levée, batture, and wharf of the city as lay in front of 
the riparian property then acquired, or thereafter to be acquired, by the 
New Orléans Pacific Railway Company, its suceessors or assigns, between 
Thalia and Terpsichore streets, and did not extend beyond the wharf line 
as fixed by the authority of the city, and existing atthat time, and such 
extension of the wharf line as thereafter might be established. By réf- 
érence to the injunction jjendmte lite, it will be seen that the complainant 
is only protected in the érection and maintenance of such structures, etc. , 
as it was authorized to erect and maintain under the authority conferred 
by the ordinances of the city mentioned in the injunction, and no other. 
I am thérefore satisfied that thèse ordinances do not authorize the plac- 
ing of the piles or any other structure outside of the line of the city wharf, 
and that the obstruction complained of was not intended to be, and is 
not, protected by the injunction pendente lite, and that no modification 
of it is necessary. 

The next question is, bas this court the power to ex;tend the injunc- 
tion so as to protect the complainant in the érection and maintenance of 
theee or aàay other piliogs or structures outside of the wharf line of the 
v.40F.no.3— 8 
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city? The Mississippi river îs one of the principal navigable streams in 
; the United States, and, as such, îs within the exclusive control of the 
çongress of the United States; ançi, such beîng the case, neither the city 
of New Orieans nor the state of Louisiana can authorize any obstruction 
that will interfère with its navigation. In aid of navigation and com- 
merce, çongress authorizes cities and towns and other corporate bodies, 
and sometimes individuals, to erect ma maintain levées and warehouses, 
etc., onthe banks of navigable streams, and, in aid of commerce and 
transportatjon, authorizes the construction of bridgea over navigable 
streams, under such restrictions as will not hinder or delay the naviga- 
tion on such rivers. But this power is invested in çongress, the law- 
making power, and not in the courts, the judicial department of the gov- 
ernment. Therefore themotion of complainant to extend the injunction 
must be denied. A decree will be entered in accordance with the above 
conclusions. 



UlîITED âlATES V. DaLLES MiLITABY BoAD C6. ft <tl. 
(ClrCMlt OoMrt, JD. Ôrejfon. Ootober 7, 1889.) 

1. PtJBUO LijJDB— (ÏBASTS— DaIXBS illtlTABT ROÀD. 

The Act Oong. Feb. 26, 1867,'(14 St. 409,) grantèd to the àtaté of Orëgon landa to aid 

' ) in the construotionofainilitarywagoilraadfroin Dalles City to Fort Boise. Section 

S of thesctp(;oviâeAtbat"saidrofid^baU.^e coastracted with such width, griadation, 

and bridges as to permit of Its régulât use as a wagon roaid, and iii such spécial 

mahne^ as the state of Oregon may preiotibe. " By an act passéd October 20, 1868, 

tiiestaterof Oregon transf erred the grant to tbe Dalles Hilitaty Boad Company, but 

. prescribed no ^ spécial manner" for oonstmoting the road. Heid,! that thèse two 

acts formed the entire statutory oontract with^tlie road company, ffaà that the statute 

of Or. Oct. 14, 1862, relative to the oohstrûctibh of roads byprlvatô corporations, 

which had no référence to this spepiflc road or grant, did not afEect the question 

' betwéen thé tThited States and the road oompany as to whether the latter had con- 

> structed the r6ad In the inannëti and Witbin the time as preioribed by the act Of 

•;, ioongreas. . / ,, ,. ; ,, ;;■,, l./, ,:-■''! ■/ 

'a».SAME. 

' ' . There being nothing in either act teqUlrlng the road compàny, oràny one claim- 
f; ■ ing under it, to maintain the road t^ftep it had been onee completed and acceptedby 
the government in accordance wltb ,the provisions of the acts, without any such 
' ' ' fraud as to vitiàtë thé acceptancé, its right to the lands àgaihât ïhe United States 
< ' : Tested irrçvocabijr Vpon Buoh aocepl^noe. : 

j Bill in îlquity; to forfeit lands under the act of çongress, approved 
March 2, 1889,;entitled "An actrprpyiding in certain cases for the for- 
Ifeiture of wagon road grants in thç state of Oregoa." 25 St. 850. On 
exceptions to,portions,pf the bill for iippertinence. 

L- t. MçAxthniVyJJ. S. Atty.jand W. C Johnscra, for plaintiff. 
James K-KeUy„0. S. Ward,.aixd: Dolph <t Bdlinger, for. défendants, 
i : ipefore Sawyeb, Circu,it Judge. , 

Sawyeb, J. The first paragraph of the bill sets out the substance of 

the açt of çongress passed February 25, 1867, entitled "An act^granting 

lands to the state of Oregon, to aid in the construction of a military 

fW»g<»i;Qa<irfi;çm Pelles Gity, on thp Goluojbia Tlvery to Fort; Boise,, on 
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the Snake river," found in 14 TJ. S. St. 409. The second paragraph in 
like manner sets out the substance of the statute of Oregon, passed Octo- 
ber 20, 1868, entitled "An act donating certain lands to Dalles Military 
Road Company," found in the statutes of Oregon for 1868, p. 3. Not- 
withstanding thèse allégations in the second paragraph it is alleged in 
the third, "that the state of Oregon never, at any time, passed any laws 
whatsoever, for the spécifie purpose of carrying the act of congress into 
effect," meaning only, it must be presumed, in view of the preceding 
allégations of the bill, that it never passed any law other than that set 
out, or any law prescribing any "other spécial manner" of constructing the 
road than that prescribed in the said act of congress, as it was authorized 
to do by section 3 of that act. The bill then proceeds to aver: "But 
long beibre the passage of the act of congress" the state législature did pass 
"An act providing for private corporations, and the appropriation of pri- 
vate property therefor," which act provided, that any road constructed 
by such corporation, should be constructed in a certain manner, of a cer- 
tain width, etc., fully described in the act; also, for bridging and ferry- 
ing streams, with many other particulars, and that said act has been in 
force, at ail times, since its passage on October 14, 1862. This passage 
is excepted to as impertinent, the said statute being, as contended, inap- 
plicable, and having no relation to the road as constructed, or required 
to be constructed by défendant — the Dalles Company, under and in pur- 
suance of the congressional grant to the state of Oregon, and the statute 
of Oregon, set out in the bill transferring the said grant to the Dalles 
Company upon the same "conditions and limitations" as in the act of 
congress prescribed, and no others^ I am satisfied, that this exception 
must be sastained. Section 3 of the act of congress provides, "that said 
road shall be constructed with such width, gradation, and bridges, as to 
permit of its regular use as a wagon road, and in such spécial manner, 
as the state of Oregon may prescribe." Congress was providing for the 
construction of this particular road, and made no référence to any other 
road, or to any existing statute of Oregon. It does not say, in "such 
spécial maner," as the statutes of Oregon bave heretofore provided "for 
roads constructed under its authority and laws," or "in such 'spécial 
manner' as the laws of Oregon now provide for the construction of roads, 
toll or otherwise, by corporations or private parties," but in such other 
"spécial manner, as the state of Oregon may prescribe." That is to say, 
may hereafter prescribe, when regranting the lands to aid in the con- 
struction of the road, or in hereafter, contracting with parties to construct 
the road, either for the lands, or for a money considération, to be p^id 
in whole, or in part, ont of the proceeds of the lands. The act of con- 
gress, evidently, contemplâtes future, not past action — such "other spé- 
cial manner" as the state may prescribe for this particular road — not 
such as it has already, heretofore prescribed for other roads, toll or oth- 
erwise. This is the only limitation prescribed by congress in this par- 
ticular. 

Upon examining the statute of Oregon, transferring the congressional 
grant to the Dalles Military Boad Company, it will be seen that no "spe- 
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ciàl manner" of constrtcting the road was therein prescribed, and the 
Dalles Company was not limited to any description of road to be con- 
structed, other than that found in the act of congress itself. The statute 
is a spécial, independent act, limited to the very object named in and 
contemplated by the act of congress, and referring to no other road or 
object. In the preamble it recites the act of congress Verbatim in full, 
and then provides "that there is hereby granted to Dalles Military Road 
Company incorporated * * * ail lands, right of way, rights. priv- 
ilèges and immunities heretofore granted or pledged to this state by the 
act of congress in this act heretofore recited, for the purpose of aiding 
said cornpany in constructing the road mentioned and described in said 
act ot congress, upon the conditions and limitations therein prescribed." 
Laws 1868, p. 5. There is no référence to any prior statute of Oregon, 
and no description at ail of the road to be constructed by the défendant; 
no "spécial manner" prescribed, nothing except the description in the 
act of congress itself. It simply adopts the provisions of that statute, 
and by that act the rights of the Dalles Company, so far as goveming the 
land grant under the act of congress is concerned, are entitled td be judged. 
This is spécial législation relating to a single spécifie subject-matter, and 
we are notto import into it other conditions which the législature bas itself 
omitted to incorporate. As the state of Oregon, in transferring the con- 
gressional grant of land to the défendant, in considération of ita building 
the road, did not prescribe any "spécial manner" in which it should be 
built, or any manner other than that prescribed by congress itself, when 
the conditions prescribed by the act of congress were performed within 
the time limited, the right to thô lands became fuUy and irrevocably 
vested. The terms of the statutory contract between the state and the 
Dalles Company are found in the two acts — the act of congress granting 
the lands to the state on the conditions alone prescribed in it, and 
the state act in express terms granting them to the Dalles Company upon 
precisely the eame conditions and limitations, no others having been in- 
serted. The act of the state of Oregon without other conditions therein 
than those prescribed in the act of congress, operated as à transfer or as- 
sigument to the cornpany of the congressionai grant without restriction, 
and it was only necessary for the cornpany to perform those conditions, 
in'order to become entitled to the lands. Prior législation, therefore, 
upon a subject-matter, having no référence to this spécifie road, or this 
spécifie land grant, cannot affect the question between the United States 
and thèse défendants as to whether the road was constructed by the 
Dalles Company in the manner and within the time prescribed in the act 
of congress, and the statute of Oregon strictly following the provisions of 
the act of congress, without prescribing any future conditions. It may 
hâve been necessary for the Dalles Company to perform conditions 
enjoined by the statutes of Oregon, other than those prescribed by the 
aets now in question, in ôrder to entitle it to enjoy other rights under 
other laws of Oregon. But if so, those conditions, and the independent 
rights acquired by their performance, are wholly outside of and foreign 
to this investigation, uiid with which we now hâve no concern. Our in- 
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quiry is limited to the requirements of the statutory con tract set ont. 
The first exception must, therefore, be sustained, the matter excopted to 
being impertinent to this inquiry. 

The next exception is to the allégation relating to maintaining the road 
after construction, in case it was constructed in accordance with the act. 
The allégation is that the road "was not and never bas been maintained 
as a public highway by either or any of the défendants herein, or any 
person or persons claiming any interest in the lands embraced within the 
limits provided for by the said act of congress." And the other excep- 
tions ail relate to similar allégations as to "maintaining the road" after 
construction, not to a failure to construct the road in accordance with the 
contract. It is contended that thèse allégations are impertinent, because 
the défendants, under the terms of the contract, embodied in the act of 
-congress and the act of the législature of the state of Oregon, set ont in 
the bill, were not under any obligation to maintain the road after ithad 
been once constructed in accordance with the terms of the contract. And 
this view appears to me to be correct, so far as the vesting of the right 
of the défendant to the lands isconcerned. I can find nothing in either 
act that requires the Dalles Company, or anybody holding under it, to 
maintain the road-, after it has been once completed, in accordance with 
ihe terms of the statutory contract, and been approved and accepted by 
the governraent, through its agent, for that purpoSe duly appointed by . 
Ihe statute and contract, the parties acting in good faith, and there being 
no, such fraud as should vitiate such approval and acceptartee. The lands 
were granted in the words of the statute, "to aid in the construction" of 
the road. "The lands hereby granted shall be exclusively applied to the 
«onstruction of said road, and to no other purpose," After the comple- 
tion of 10 miles a quantity of land "not to exceed 30 sections, may be 
spld, and so on from time to time until said road shall be completed." 
There is nothing said in either act about maintaining the road after its 
•completion. When the road has been completed, honestly approved, 
and accepted in accordance with the provisions of thèse two statutes, the 
contract has been fully executed on the part of the Dalles Company, and 
the contract having been fully performed, its right to the lands has ir- 
xevocably vested. The grant is in pressenti and there is no provision for 
forfeiture in case the road is not afterwards maintained, It is provided 
that if the road i? not "completed" within the time prescribed, no more 
lands shall be sold and those "unsold shall revert to the United States." 
But no provision is made for their forfeiture for not maintaining the 
road after completed. The contracting party, after completing the road 
in pursuance of the terms of the statute, raight then abandon it and leave 
it to the state or the government, or whoever else may hâve an interest 
in it, either to take care of it orallowit togo to destruction, so far as any 
rights or liabilities under thèse two statutes are concerned. As well 
jmight one who has contracted with a builder for the érection of a house 
upon certain spécifications for a specified price, after the complgtion of 
the structure is accordance with the contract, and acceptance of the 
îiiouse require the builder to ev^ after maintain it in çepair. 
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It ihust be remembered that we are now, in this sait, dealing with the 
rights only of thèse parties— the United States and thèse défendants — 
arising ont of this statutory contract for the construction of the road in 
question. If the Dalles Military Rôad Company, or any of thèse défend- 
ants, after the full performance of this statutory contract, and after their 
right to the land had fuUy vested under it, assumed to own and control 
this road; keep it as a toll-road as to ail parties other than the United 
States^ or exercised any other rights under other statutes of the state of 
Oregon, or if any liabilities accrued to the United States, the state of 
Oregoh; or to private pa-ties, arising under other statutes or laws of either 
the United States or the state of Oregon, that is a matter whoUy foreign 
to the inquiry now before the court. We are to deal simply with this 
statutory contract, and even in relation to that, which is the only thing 
we èould under any circumstances, deal with, we are limited in our in- 
quiry by the statute under which the suit is brought to three points: 

1. We are to detennine the question of seasonable and proper com- 
pletion of said roads in accordance with the terms of the granting acts, 
either in whole or in part — ^bot according to the terms of other acts, state 
or national. 

2i The légal eflfect of the several certifioates of the governors of the state 
of Oregon of the completion of said roads and the right of resumption 
of said granted lands by the United States. 

8. And we must détermine thèse questions in a manner "saving and 
preserving the rights of bonafide purchasers of either of said grants, or of 
any portiùtt of said grants, for a valuable considération." 25 U. S. St. 
851. 

Thereis nothîng hère said about "maintaining" the roads after con- 
struction. Manifestly, congress in passing this act had no idea that the 
Dtdles Company were required by either or both of the acts in question 
to maintain the road âfter ôompletion, in accordance with the statutory 
contract. Wé are only to deal with the statutory contract for construct- 
ing the roads and ascertain whetber thè contract in that particular has 
been performed whoUy or in part, and if not ftilly perlbrmed, what are 
the rights of the parties under the governors' certificates, notwithstand- 
Ing the failtlre to whôlly or in part comply with the contract; and what 
are the righté of bonafide purchasers if thèse certificates can be success- 
fully assailed ànd disregarded so far as participants in thefraud are con- 
cerned? ' > 

The case of Schutz v. Road Cb., 7 Or. 264, has been confidently cited, 
as establishing a view différent from that now adopted. In that case 
the question now under considération was not necessarily, or at ail in- 
volved, and thëre was no occasion to détermine, whether the statutory 
contract was performed in such sensé as to entitle the Dalles Company 
to the lands in question, or whether trader the two acts now in question, 
considered by thétnselvés, said company was required to maintain the 
road after completion in accordance with thèse statutes alone. The in- 
struction, uader discussion, in that case, may hâve been entirely correct, 
under the othèr général laws of Oregon, requiriilg parties who assume to 
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own, or, at least, control and operate a public road fôr toUs coUected or 
other proper considération. Liabilities may well accrue against such 
parties in favor of the United States, the state of Oregon or private par- 
ties for their neglects or violations of duty. But if so, the liability in 
question did not resuit alone from a^ breach of the statutory contract, 
now under considération, nor did the court so décide. The plaintiff was 
a private party, carrying the United States mail under a contract with 
the government. He did not sue on this statutory contract for a breach 
either as an original party or as assignée of the United States. The 
United States were in no sénse parties to the suit. The suit was for a 
breach of duty to maintain the road under the laws of Oregon, and the 
statutes in question were drawn in to show a right to use the road with- 
out charge. But if the court. intended to assert, which I do not think 
it did — that this statutory contract alone required the Dalles Company 
to maintain this road after it had been completed according to the con- 
tract, and accepted then I cannot concur in that viéw. That case might 
hâve been, indeed should hâve been, and it doubtless was, disposed of 
upon entirely différent considérations— upon the rights of the parties 
arising out of an assumption oir the part of the company to own and 
control the road, and to collect toUsthereon under other laws of Oregon. 
The right to collect tolls is a franchise granted only by the state. There 
was noisuch franchise granted by the acts in question. The case shows 
that it was decided in 1879 and arose many years after the road was re- 
quired to be completed by the act of congress of 1867 in question; that 
the défendant therein was a corporation organized under the laws of Or- 
^on"forthe purpose of constructing and maintaining" the road "and 
coUecting tolls thereon;" (7 Or. 259;) "that it neglected to construct or 
maintain the road: in accordance with the said acts of congress and of 
the législature of Oregon," (Id. 260;). and the answer admits the incor- 
poration to build the road and collect tolls, (Id. 261.) Manifestly, 
then, the corporation was in the exercise and enjoyment of other fran- 
chises and différent rights, than those derived under the acts of congress 
and législation of Oregon now în question, fot neither of thèse acts makes 
any référence whatever to any guch franchise: or rights, and other laws 
of Oregon were properly before the court for considération in that case, 
àhd doubtless it waë upon thôse laws th^t the opinion of the court was 
predicated. There seems to be some confusion of ideas in the theory 
upon which that case was presented. The two acts now under consid- 
ération, constituting a statutory contract for the construction of this road, 
hâve no necessary connection with that case except so far as to exempt 
the United States from tolls, unless by virtue of other statutes in no wise 
affecting the contract with which we are dealing, and the rights of the 
United States, and thèse défendants under it. That road might just as 
well hâve been constructed under the acts in question by any other cor- 
poration, or private individual, had thegrant beenassigned to them, and 
having been completed and accepted, and the contracter having after- 
wards withdrawn, the Dalles Military Road Company might then hâve 
taken possession of the completed road, under other statutes of Oregon, 



120 FEDERAL REPORTER, Vol. 40. 

and kept and mainteined it as a toU-road, in the management of whicb. 
many obligations and liabilities might hâve arisen, h^ving no relation 
whatever to the acts and statutory oontract for the mère construction 
of the road. There is no neoessary connection whatever between this 
statutory contract and its performance, or non-performance, and the 
raaintaining and operating of this road, as a toll-road after its comple- 
tion and acceptance, either by the parties constructing it or others; and 
the rights of the United States and the défendants under thèse spécifie 
statutes, cannot in any way be affected by the arrangement between the 
State and the Dalles Company and its grantees made under other statutes, 
hftving no spécial référence to the construction of the road under the 
acts in question. The rights resting upon différent statutes must stand 
or fall upon the statutes applicable to the spécifie subject^matter, and 
can neither be aided nor impaired by other acts having no relation to 
them. The one class should not be confounded with, the other. Un- 
doubtedly, this road, having been constructed under the act of congress, 
the State could not impose or authorize others to impose tolls or other 
charges upôn the United States, or prevent its use free from tolls or other 
charges by the government for the transportation of any property, troops, 
or mails. The suprême court of Oregon, therefore, might very properly 
hâve affirmed the correctness of the charge given in the case cited upon 
other statutes of Oregon, either alone or in conjunction with the act of 
congress in question, without at ail considering the questions now before 
the court, as to what is required to be done by the Dalles Company, by 
the statutory contract now under considération unaffected by other stat- 
utes. Thé questions in the two cases are entirely distinct, and should 
not be confounded. 

Upon the views expressed ail the exceptions to the bill for imperti- 
nence must be sustained, and it is so ordered. 



Onitbs Statbs V. Obboon Cbnt. Hiutabt Roài> Co. et al 

[CirovM Covrt, B. Otvffon. Ootober 7, 1889.) 

Pbr Curiam. Similar questions are presented in this case, and the ezoeptions must 
be sustained upon tlie same grounds. 
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Manndîg V. Clabe. 

(Circuit Court, D. New Jersey. August 10, 1^.) 

Attobnbt and Cubnt — Compensation — CoNTRACis—KBacissiON. 

An attorney entered înto a written oontraot to coUect certain claîms for a client, 
an elderly woman, in considération of which the latter agreed to pay him a certain 
per cent, of the amounts coUected. On coUecting a claim, the attorney refused to 
pay the amount over until an increased compensation was paid him, alleging that 
the client had subsequently orally agreed to pay him the increased fées. This the 
client denied, but, being unable to obtain the money collected without a lawsuit, 
after trying to eflect a settlement for six months on the basis of the written oon- 
traot, finally paid the amount demanded. The attomey's testimony as to the amount 
of compensation to be allowed by the alleged oral agreement was inconsistent with 
an affidavlt made by him. HeloL, that the client was justifled in rescinding the 
written contract, and in employing another attorney to collect the remaining daims. 

At Law. Action on contract by Jérôme P. Manning against George 
Clark, administrator d. b. n. of Ttomas Clark, deceased. 
John Linn, for plaintiff. 
Malcolm W. Nedn, for défendant. 

Wales, J. This action bas been brought to recover damages for the 
breach of a contract alleged to bave been entered into between the plain- 
tiff and R. M. Corwine & Son, of the one part, and Ellen Clark, the ad- 
ministratrix of Thomas Clark, of the other part. By the terms of the 
contract the plaintifi'and the Corwines were to take the exclusive charge 
and control of certain claims, known as "Alabama Qaims," which Mrs. 
Clark, as the représentative of her deceased husband's estate, held against 
the United States for the capture and bonding of the schooner Howard 
by the Confederate cruiser Florida, and for the subséquent capture and 
destruction of the said schooner by the Confederate cruiser Tallahassee, 
and to prosecute the same before ahy of the courts of the United States, 
govemment departments, èommittees of congress, or commission spe- 
cially authorized to take cognizance of such claims. In considération 
of their services in this behalf Mrs. Clark agreed to pay them a sum 
equal to 10 per cent, of the amount which might be allowed on said 
claims, or either of them, and the paymentof the 10 percent, was made 
a lien on said claims, and on any draft, money, or évidence of indebted- 
ness which might be paid or issued thereon. This agreement was not 
to be affected by any services performed by the claimant, or by any 
other agents or attorneys employed by her. Ail expenses of printing, 
■costs of court, and commissioiier's fées for taking testimonj', were to be 
charged to the parties of the first part; and Mrs. Clark further agreed 
to exécute, from time to time, such powers of attorney as should be 
necessary or convenient for the prosecution and collection of the claims. 
This contract was dated March 27, 1876. A few days after its exécu- 
tion R. M, Corwine died, and on the 12th of April, 1876, Mrs. Clark 
«xecuted a power of attorney to Jérôme F. Manning and Quinton Cor- 
wine, authorizing them, or either of them, to prosecute the claims, and 
ix) receive whatever should be awarded on account thereof, and give 
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proper acquittances therefor. In pursuance of this agreement, the plaîn- 
tiff and Quinton Corwine began proceedings before the court of commis- 
sioners of Alabama claims for the recovery of damages for the capture 
and bonding of thé Howard. The court at fifst dismissed the claimant's 
pétition, for what reason is net stated, but afterwards allowed it to be 
reinstated, andawarded her the sum of $2,101.87, forwhich amounta 
treasury draft, dated January 24, 1877, payable to the order of Ellen 
Clark, wasissued, and on the same day mailed to the plaintiff, at Worces- 
ter, Mass. On receiving this draft, or soon thereafter, the plaintifif sent 
to Mrs. Clark his account for services rendered ànd money expended in 
attending to her business up to that tirne; but, as his demand exceeded 
the 10 per cent, limit stipulated for in the written con tract, she refused 
to pay it, tendering him, however, the 10 per cent, commissions, and 
requesting a delivery to her of the draft. The plaintiff retained posses- 
sion of the draft, alleging that, in the intérim, between the dismissal of 
Mrs. Clark's pétition and itë reinstàteraent, she had made a new agree- 
ment as to the quantum of fées to be paid to her attorneys, on the rep- 
résentation being made to her by the plaintiff that, unless an increased 
compensation were allowed, he would décline to proceed any further in 
the business. This new agreement was an oral one, including both of the 
claims, and rests on the unsupported testimony of the plaintiff. His 
account, as presented to Mrs. Clark, for services in the first case, was 
stated as folio ws: 

ïwenty-flve per cept on judgment, - - - - - $525 45 

Interést on same fdr over three months, - - 9 00 

Amount paid for printing brief, - - - - - 7 70 
For prôfessional services la Washington, as given in a previous 

lotter, ... - , - . . - 50 00 



8592 15 



Mrs. Clark never admitted the new t^reement. By her conduct and 
acts she uniformly denied and repudiated it. She tried to settle with 
the plaintiff on the basiâ of 10 per cent., but was finally compelled, by 
hiâ refusai to surrender the draft, to yield to his demanda. Manning 
acknowledged the payment of his bill, on June 27, 1877, showing that 
he had kept the draft for nearly six months, during the whole of which 
jJeriôd efforts were made by Mrs. Clark and her son to effect a settle- 
ment with him according to the terms of the contract of March27, 1876. 
Mrs. Clark applied to the treasury department for a duplicate draft, on 
the ground that the plaintiff refused to give up the original until his de- 
mand for fées had been paid, and was informed that the plaintiff had 
filed an affidavit setting up the new agreement, and that the question of 
disputed facts would hâve to be settled elsewhere. In addition to this, 
Manning wrote to Assistant Secretary French that "the pretended written 
agreement they hâve is void and of no effect, by reason of a subséquent 
agreemeht in référence to it." Manning alBo threatened to "trustée" the 
draft if his account was not paid. Under thèse circumstances, with no 
ôthèr recourse but a lawsuit to establish her rights, Mrs. Clark paid Man- 
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ning's bill, and received the draft, and, from that time forward, there 
was no communication, oral or written, between the parties until Au- 
gust 4, 1882, when the plaintiff addressed a letter to Mrs. Clark, as 
foUows: 

"Dear Madam: I shall be ready now very soon to take testimony in tho 
matter of the schooner Howard. Will you or your son be kind enough to 
corne in and see me in référence to it. Ton recollect that I recovered your 
other claim, and took u contraet from you with a power of attorney. I hâve 
succeeded, after several years' contest in congress, in securing the passage of 
a law which provided for the payment of the claim in about two years, but 
we must begin immediately to prépare the case." 

This was foUowed by other letters from the plaintiff, under the re- 
spective dates of January 8 and 10, and Deceraber 26, 1883, in each of 
which he notified Mrs. Clark of his readiness to proceed with the pros- 
ecution of the second claim, and advising her that he should hold her 
responsible for a breach of their contraet in case she employed othér 
counsel. She made no response to thèse requests of the plaintiff, except, 
on one occasion, to send her son to Mr. Manning with an offer to allow 
the case to be carried on in the name of Manning and Corwine, pro- 
vided they would give seeurity for the delivery of the draft that might 
be issued thereon, or, to use the words of the witness, George Clark: 

"I wanted an order from them for the draft to be delivered to my mother 
personally, and I was to deposit the amount of their claim, or give them suf- 
flcient seeurity as to the payment of their fées, which was declined by Mr. 
Manning. My reason for s6 doing was that I did not wish to take the chances 
of their taking what they pleased out of the draft." 

Acting on her judgment of what would be best for the interests of her 
deceased husband's estate and her own, Mrs. Clark employed other 
counsel to coUect the second claim, and on February 9, 1885, received 
the sum of $18,292.42, which was awarded to her as administratrix, 
for damages for the total loss of the Howard. Thèse are the material 
facts on which the plaintiff's action rests; and for Mrs. Clark's refusai 
to permit him to take charge of and conduct the second case, and the 
substitution of other counsel, the plaintiff claims to be paid 10 per cent, 
of the amount of the second award, to-wit, $1,829.24, by virtue of the 
original contraet, with interest from February 9, 1886, together with 
damages by reason of the breach of the said contraet. Thèse constitute 
his own standard for the measure of the damages. The présent action 
was begun against EUen Clark, administratrix of Thomas Clark, de- 
ceased, but on her death, and before the taking of any testimony, George 
Clark, her son, was substituted as administrator de bonis non of his fa- 
ther's estate. 

It would seem that Quinton Corwine had never taken a very active 
part in prosecuting the first claim, although he had done something, 
and claimed a shareof the commissions; but Manning dlaimed thewhole 
of it, and, by letter of January 24, 1877, requested Mrs. Clark to settle 
with him, and not with Corwine. On November 4, 1878, Corwine adr 
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dressed a letter to Manning informing him, but without statîng the rea- 
8ons, that he had withdrawn from "any and ail claims * * * g^ 
far as relates to any contracts, powers of attorney, or agreementa, there- 
tofore executed, in which your name was associated as attorney with 
that of R. M. Corwine & Son, or with that of Quinton Corwine, individ- 
ually,"and concluding as follows: "I décline to hâve my name associated 
with yours in any capacity whatever. I hereby forbid you the use of 
my name, under the penalty of the law, in soliciting or obtaining busi- 
ness of any kind or character whatever." Manning's affidavit, above re- 
ferredto, states that in the latter part of July, 1877, he met Mrs. EUen 
Clark at Hoboken, and she then "promised and agreed to pay me for 
■ services and expenses in case No. 1,945, on the docket of the court of 
Alabama claims, in which she was coraplainant, such sum as I might 
deem reasonable for said "services and expenses. Said agreement was 
after said case had been dismissed from said docket by order of said 
court." 

The death of Mrs. Clark, and the conséquent loss ôf her testimony, 
subjects the présent défendant to the disadvantage of being unable to 
furnish a direct contradiction to the plaintiflf's statements in référence to 
the new agreement for fées, — that agreement, it is alleged, having been 
made with Mrs. Clark by theplaintiff when no other person was présent, — 
unless the plaintiff 's testimony can be ruled out under the proviso of sec- 
tion 858 of the Revised Statutes of the United States. That proviso pro- 
hibits either party, in actions by or against executors, administrât ors, or 
guardians, in which judgment may be rendered for or against them, from 
testifying against the other as to any transaction with or statement by 
the testator, intestate, or ward, except in spécial cases. The plaintiff 
contends that this proviso does not apply hère, because he never had 
any dealings with Thomas Clark, the décèdent, and the owner of the ves- 
sel. /A literal construction of the statute would, perhaps, sustain the 
plaintiff 's contention; but it is very apparent that to admit his testimony 
would give him a decided advantage over the défendant, and would im- 
pair, if not destroy, that equal footing between the parties to an action, 
as witnesses in their own behalf, which it was the manifest purpose of 
the act to préserve. The spirit of the law would seem to render the 
plaintiff incompétent to testify as to the conversations between Mrs. Clark 
and himself. Before the passage of the statutes which enable parties to 
the record to give testimony in their own favor, the plaintiff would not 
hâve been a compétent witness, under like circumstances, and it is very 
questionable whether, under the proviso contained in section 858, he 
should now be admitted to prove, by his own testimony only, an oral 
contract with a deceased person who, when making the alleged agree- 
ment, was acting as the représentative of an intestate whose estate would 
be seriously affected by a judgment in favor of the plaintiff. In Texas v. 
Chiks, 21 Wall. 488, the court held the statute to be remédiai in ita 
character, and tHat it should be construed in a libéral spirit. In Edava 
V. Mazange, 1 Woods,- 623, Mr. Justice Bradley, in delivering the opin- 
ion of the court, said: 
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"If the law were to allow a man to wait until his antagonist were dead, 
and then to sue his heirs, and put himself upon the witness stand and give 
his version of the affair, with no one to contradict or qualify his testimony, it 
would be as gross a prostitution of tbe forma of law as to allow a man to be 
judge in his own cause." 

It is true that the plaintiff began this action in the life-time of Mrs. 
Clark; but it is none the less true that to permit him now, after her 
death , to testify to conversations with and to statements made by her, with 
no accessible évidence to réfute or explain them , would practically bring 
about the same resuit which is so emphatically denounced in the opin- 
ion just cited. The question is a new and interesting one, and not free 
from difBculty. It will be unnecessary, however, in the view I hâve 
taken of the facts of this case, to pass upon it definitively at this time. 

A contract between attorney and client is governed by the same rules 
which apply to contracts in gênerai, except, owing to the confidential 
character of the relation between them, an attorney is often held to a 
stricter accountability in the discharge of his professional duty than is 
required of a layman. As an oflicer of the court, he must exercise the 
utmost good faith towards his client, and, being frequently the trusted 
depositary and adviser of the ignorant and inexperienced, he must care- 
fuÙy avoid any and every course of conduct calculated to excite the sus- 
picion that he is more bent ou securing his own profit than on protect- 
ing their interests. On the other hand, it is the duty of the client to 
confide in and assist his attorney until he has good and sufficient reason 
for ceasing to do so. It is well settled that an attorney has a lien for his 
services on money or papers in his possession belonging to his client, — 
a lien which is enforceable in ail proper cases; nor is there any doubt 
that a client has the right to change his attorney and employ other coun- 
sel, being responsible always for a breach of his contract. Whether, in 
dismissing his attorney, the client is liable for damages will dépend upon 
the circumstances of the particular case. In re Paschcd, 10 Wall. 496. 
The question for solution hère is whether Mrs. Clark was justified in re- 
scinding her contract of March 27, 1876, in discharging the plaintiff, and 
in employing another attorney. After a careful considération of the his- 
tory of this case, of the conduct of the parties, and their relation to each 
other,! am of the opinion that Mrs. Clark acted rightly in refusing to 
retain the plaintiff as her attorney, after what had occurred on the settle- 
ment of his account for collecting the money awarded on the first claim. 
There is a want of satisfactory proof that Mrs. Clark ever knew that she 
had made a new agreement by which she consented to pay the plaintiff 
a large additional compensation. Her conduct, as we hâve seen, was 
inconsistent with the possession of any such knowledge on her part, and 
the plaintiff 's testimony must be closely scrutinized before his statements 
on that subject can be accepted as true. He may hâve understood Mrs. 
Clark to assent to his proposition for the allowance of inoreased com- 
missions, but it is évident that she did not so understand it. Altération 
of the terms of a written contract may be proved by paroi, but the proof 
should be clear and free from doubt, especially where one of the con- 
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tracting parties îs an able and experienced lawyer, and the change îs in 
his faVor, and the other party is an éldefly wornan, who is presumably 
ignorant of business afFàirs. The ijlâiiïtiff testifies that his compensation 
und'er thé hew agreement was to be 25 per cent., while in his affidavit 
he says that he was to be paid such sum as he might deem reasonable; 
which ia a wide différence'. Mr. Manning was a stranger to her, and it 
is hardly probable that she would leave herself at his mercy in fixing the 
value of his services. For his own protection, as well as in justice to 
his client, be should hâve put the new agreement into writing, and ail 
this controversy might bave been avoided. He had repndiated the con- 
tract of March, 1876; Corwiue had quarreled with and refused to be 
longer associated with him; he had compelled Mrs. Clark to pay his ac- 
count, or begin a lawsuitfor the recovery of the draft; and it is not sur- 
prising, after ail this, that she refused to longer recognize him as her at- 
torney. The only wonder is that he should bave persisted in the at- 
tsmpt to act in that capacity in the face of her opposition and protest. 
His right to recover damages dépends entirely on the existence of the 
amended agreement, of which there is not adéquate and sufficient proof. 
Judgment will be entered for the défendant. 



Thomas et al. v. Wabash, St. L. & P. Ry. Co. a cil, 
{Circuit Cmirt, S. D. Illinois. Ootober 16, 1889.) 

1. CoNSTiTtiTiONAi Law— Illinois WATEB-CBiFT Aot— Titles or Laws. 

Act 111. May 24, 1877, eiititled"An act to faoilitate the oarriage and transferof 
passengers and property by railroad! companles, " anthorized ail rallroad oompanies 
having a terminus on any navigable river bordering on the state to own for thelr 
own use any water-oraf t neoessaryin carrying across suoh river any property or 

Sassengers transferred on their lines, and provided ''that no right shaîl exist un- 
er this aot to oondemn any real estate for a landing for suoh water-oraf t, or for 
any other purpose, " and that the act should apply only to "such railroad oompanies 
as own the landing for such water-craft. " Held, that the title was misleading, 
and not sufficlently broad to include the proviso, under the oonstitutional provision 
(article 4, 1 13) that no act should embraoe more than one subjeot, whioh should ba 
expressed in the title. 
a. Bame— Spbciai, Laws. 

TJndertbe gênerai incorporation act of Illinois ail rallroad corporations whosa 
Unes terminated ou bordering navigable streams had power to oondemn lands at 
their terminus in ordertô reach ferries. Seld, that the proviso in the act of 1877, 
limiting the right to own and use boats to carry freight and passengers to "such 
railroad companies as own the landing for such water-craft," was within the pro- 
hibition of Const. 111. art. 4, § 23, forbidding the passage of spécial laws for grant- 
Ing spécial or exclusive privilèges to any corporation, and could not be upheld on 
the ground that it classified railroad companies whose roads terminated on border- 
ing rlvers into suoh as then owned a landing place and suoh as did not. 

At Law. Condenlnation proceedings. 

Intervening pétition by the St. Louis & Cairo Railroad Company and 
the Mobile & Ohio Railroad Company for the condemnation of certain 
lands, for an incline, and transfer-boat landing. 

E. L. Rvmli, H, S. Qreme, and Lanaden et Leék, for petitloners. 
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John M. Buûer and S. P. Wheeler, for receivera. 

Allen, J. This case has been before the court, in one form and an- 
other, for nearly two years. The intervening petitioners instituted pro- 
ceedings in the circuit court of Alexander county, 111., to condemn one 
acre and a fraction of land, situa ted between the bank of the Ohio river 
and the water for the purpose of building- thereon an incline, to be used 
for the transportation of cars down to the riVer, and thus, by means of 
transfer-boats, form an unbroken conneôtion with railroads on the other 
side, for the benefit of their through freight and passengers. The strip 
of land sought to be condemned, being in the possession of Thomas & 
Tracy, receivers, appointed by the court, of the Cairo & Vincennes 
Eailroad, and claimed by them as the property of that corporation, the 
case was transferred to this court, and afterwards a hearing was had be- 
fore the district judge and a jury, resulting in a holding by the court' 
that the strip of land was subject to condemnation for the purposes set 
forth in the intervening pétition, and the assessment by the jury of dam- 
ages, to be paid by the St. Louis & Cairo and the Mobile & Ohio Eail- 
road Companies, in the sum of $5,000. Subsequently, upon argument 
before the circuit and district judges, a rehearing was granted in the 
case, upon the distinct ground that the act of the Illinois législature, en- 
titled "An act to facilitate the carriage and transfer of passengers and 
property by railroad companies," approved May 24, 1877, presented an 
insuperable barrier to such condemnation. 34 Fed. Rep. 774. After- 
wards, upon further argument, the matter was postponed, pending the 
suggestion of the court that the receivers sell to the intervening peti- 
tioners for a fair price, to be agreed upon, so much of the ground as 
might be necessary for the purposes of their incline. The St. Louis & 
Cairo and their lessees, the Mobile & Ohio Railroad Company, having, 
as they report, wholly fàiled, after repeated efforts, to purchase from the 
receivers the land for their incline, asked that the constitutionality of 
the act of the législature before referred to, and popularly known as the 
"Water-Craft Act," be set down for argument. There being no serious 
contention that any other diflSculty to the condemnation than this water- 
craft act existed, and its constitutionality being challeuged by attorneys 
for intervening petitioners, the court set down the question for argu- 
ment, and it was ably and elaborately argued, by erainent counsel, rep- 
resenting the receivers, as well as the St. Louis & Cairo Railroad Com- 
pany and its lessees, the Mobile & Ohio, before the district judge. So 
much of the act in question as is hère necessary to be considered is as 
follows: 
"An act to facilitate the carriage and transfer of passengers and property by 

railroad companies. 

"Section 1. Be it enacted by the people of the state of Illinois, represented 
in the gênerai assembly, that ail railroad companies incorporated under the 
laws of this state, having a terminus upon any navigable river bordering on 
thia state, sball bave power to own for their owu use any water-craft neces- 

>Not reported. 
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sary in carryîng acrosa such river any cars, property, or passengers trans- 
ported over t.heir lines. or transpoi-ted over any raiiroad terminating on the 
opposite side of such river to be transported over their lines: provided, that 
no right stiall exist under this act to condemn any real estate for landing for 
such water-craft, or for any other purpose. And this act shall only apply to 
such raiiroad companies as own the landing for such water-craft." 

ïhe validity of this act is denied, and the counsel questioning its con- 
stitutionality contend — -Fïrsi, that it is in conflict veith the thirteenth 
section of the fourth article of the constitution of Illinois, which is in 
the foUowing language: 

"E very Mil shall be read at large on three différent days in each house; and 
the bill and ail amendments thereto shall be printed beforo the vote is taken 
on its final passage, and every bill having passed both houses shall be signed 
by the speakers thereof . No act hereafter passed shall embrace more than 
one subject, and that shall be expreased in the title. But if any subject shall 
be etnbraced in an act which shall not be expressed in the title, such act shall 
be void only as to so much thereof as shall not be so expressed; and no law 
shall be revived or amended by référence to its title only, but the law revived 
or the section ametided shall be inserted at length in the new act." 

Ând, second, that it is in conûict vrith section 22 of the same article, 

which provides: 

" The gênerai assembly shall not pass local or spécial laws in any of the 
lollowîng enumerated cases, that is to say, * ♦ * for granting to âny 
corporation, association, or individual any spécial Or exclusive privilège, im^ 
munity, or franchise whatever." 

Third, that it is in conflict with article 11, § 14, of the state constitu- 
tion of 1870, which reads as foUows: 

"The exercise of the power and the right of eminent domain shall never be 
80 construed or abridged as to prevent the taking by the gênerai assembly o£ 
the property and franchises of incorporated companies already organized, and 
subjecting them to the public necessity, the same as of individuals." 

In addition to thèse objections, it is contended that the act is also ré- 
pugnant" to the spirit and import of the state and fédéral constitutions, 
intended to secure equality of rights to every citizen, natural and cor- 
porate. Grave and important constitutional questions are thus brought 
before the court, and its décision upon them demanded. 

It is with extrême unwillingness that a fédéral court will assume to 
hold as void the acts of the législature of a state, especially when such 
acts bave not been passed upon by the state court. And if any well- 
grounded doubt exists as to their constitutiouality, whenever by any Sys- 
tem of fair reasoning any possible construction that is consistent with 
reason can be given by which the courts can hold them constitutional, 
and give such interprétation to the statutes as to make them valid, they 
will always do so. But courts, however unpleasant the duty, will al- 
ways, when properly called upon, considerately review the acts of a co- 
ordinate branch, and, while hesitating to hold them void for unconsti- 
tutionality, yet, when they find them in bold défiance of the constitu- 
tion, seeking to override some valuable right or privilège of the citizen 
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or of the public, will not ehrink from the performance of the hîgh duty 
imposed upon them by the law. 

The first objection argued to the validily of a portion of the water- 
craft act, naraely, that it embraced subjects not expressed in the title, 
must be tested and disposod of by the décisions and their analogies of 
the suprême court of Illinois; this thirteenth section of the fourth article 
of the state constitution having repeatedly been before that tribunal' for 
exposition and interprétation. The object of the constitutional provis- 
ion was praiseworthy. Its évident purpose was to prevent fraudulent 
an*d vicious législation, by requiring the title to give a fair indication of 
the substance of the act, — such a certain indication as would notify mem- 
bers of the législature, the public at large, and more particularly ail per- 
sons having an interest in the matter, of the contents of the act, so as to 
put them on their guard. Whenever the title of the act bas a scope so 
clear as to indicate its gênerai purpose, then its more spécifie purposes 
may be left to the body of the act itself. The title of this act is: "To 
facilitate the carriage and transfer of passengers and property by railroad 
companies." This title, it must be confessed, is at once captivating and 
delusive. The entire public would most likely unité, and the désire be- 
oome a common one, to facilitate the carriage and transfer of passengers 
and property by railroad companies, but not the slightest intimation is 
giyen as to the means to be employed whereby this transfer is to be facil- 
itated. Indeed, it would seem difficult, by any combination of words, 
to make a title to any act more gênerai. The body of the act authorizes 
ail railroad companies, having a terminus upon any navigable river bor- 
dering on tho state of Illinois, to own for their own use any water-craft 
necessary in carrying across such river any cars, property, or passengers 
transported over their lines, or transported over any railroad terminating 
on the opposite side of such river, to be transported over their lines, 
with a proviso that no right shall exist under the act to condemn any 
real estate for a landing for such water-craft, or for any other purpose, 
and that the act itself shall only apply to such railroad companies as own 
the landing for such water-craft. It is assumed, that this act confers a 
new power on railroad companies, — that of using and owning water-craft 
to transfer freight and passengers across the river; and it may be as- 
sumed that it also takes away from certain railroad corporations righfs 
with which they had become vested under the gênerai incorporation law 
of the state, particularly the power to make such terminal enlargements, 
and variations of their terminal privilèges, not constituting a new enter- 
prise, as the commerce of the country and the traffic of their roads re- 
quire. It cannot be well questioned that railroads, whose lines termi- 
nated on the bank of one of the navigable rivers bordering on this state, 
where their business required it, had the power, prior to the water-craft 
act of 1877, to extend their tracks, or build side tracks, to the edge of 
the water, and condemn land subject to condemnation for that purpose. 
Under this act railroad companies cannot condemn land at ail, however 
necessary it may be, to reach the water. After such examination and 
reflection as I hâve been enabled to bestow on the question, I am una- 
v.40F.no.3— 9 
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blé tb teach the èôilclusîon that tîie title of this act feîïly or sufficientty 
gives notice or information of the scope and substance in the body, or 
îndicates witli reasonable certainty the purposes intended to be effected; 
but, on the contrary, I am clearly of opinion that the title is mislead- 
ing, and not às broad as the act. Thia view is supported by the foUow- 
ing authorities: PeopU v. Méllèn, B2 111. 182; Loclq>ort v. Gayhrd, 61 
111. 276; Peopky. Wright, 70 111. 388; People v. Deacmie^es, 71 111. 229; 
Middleporty. Insurance Co., 82 111. 565; People v. Hazelwood, 116 111. 327, 
6 N. E. Reji. 480; Leachv. Peuple, 122 m. 421, 12 N. E. Rep. 726; 
Dolesev. Pierce, 124 111. 140, 16 N. E. Rep. 218; Cooley, Const. Lim. 
147-151. • , 

The second point argued in connection with the alleged invalidity of 
the législative act présents a rdost important question: Does the water- 
craft act grant, and was it intehdéd to grant, any spécial or exclusive 
privilège, immunity, or franchise whatôver to any corporation? If it 
does, it is spécial législation, prohibited by the constitution. The fun- 
damental idea of the àuthors ofthè constitution, expressed in a déclara- 
tion clear and explicit, wàs doubtless to secure some reasonable degree 
of equality and uniforthity of right and privilège bétween the différent 
railroads in the state, which are required to pérform important services 
to the public. In the first part of the act ùnder considération no prin- 
ciplè of Uniformity of right br privilège is violated. Ail railrûad com- 
panies incOrporàted under the laWs of the state, haviûg a terminus on 
any of the navigable rivers on its borders, are given power to own for 
their own use Tvater-craft liecessary in carrying across such river cars, 
;^roperty, or passehgers transportée! ovér their lines, or transported over 
any railroad terminatirig on the opposite side of such river, to be trans- 
ported over their lines. It bas already been mentioned that the con- 
cession seeras to hâve been mâdç, on the argument, of the grant of a 
new power to 'the class of Illinois railroads terminating on bordering 
navigable waters. iTp to the approval of the act in question, thèse rail- 
roads, by the gênerai incorporation act, with the vieif of merely ehlarg- 
ing their terminal facilities, had the undoubted right of going to the 
water, — to transpiorts or ferry-boats. It was because they did hot pos- 
sess the power to own and use such transports or ferry-boats back and 
fôrward between terminal points on opposite sides of thèse rivers that 
the législature was appealed to,-àhd the néwpowei" given. The légis- 
lature, in'àhswering this a,ppeal, did a wise thing, în the first clause of 
the act, by granting to thèse railroad corporations the privilège of ferry- 
iiig,— carrying g;bods and passengèrs through, on through cars, putting 
them on boats'aflid transferring them across the' river, and expeditin^ 
railroad buëiiîëss'and aôcbmniodàting the public by simplifying the num- 
bëf ôf intervehidg àgencies. Thé act, however , seems to bave gone ihtich 
fii'rther than ' the' ïhterests of commercé or of thé public demanded. The 
pàïtîeis seefeirig tbfe législative aid,— a ferry franchise,-i-in addition to a 
railroad ft'anchièëi weré not âàtisfied with a geiiéral grant of power to ail 
failroads ^avicig thé same terminus, but sought td àccomplish the double 
pùrpose of gëttîiig this hew power for themselvés, and keeping everybody 
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else from gettîng it, as far as thèy could. By pro^iding that; no iraiiroad 
Company should be given power to condemn land for a landing for such 
watep-'Craft, andthat theàct' should onlyjapply to such compani^s as 
own the landing for such water-craft, the objectionable and vicious feat- 
ures of this législation clearly appear. The new power enabled railroad 
coœpanies owning land for a laiiding to own and use water-craft neces- 
sary in ferrying passengers and property ajeross a river, but disabled 
companies not owning such land from exercising this most important 
franchise or privilège. I hâve had occasion before to state that, under 
the gênerai incorporation act, railroad corporations, whose linesterminated 
on a bordering navigable stream, had the power to go to ferries, when 
they did so by merely enlarging their terminal facilities; but the por- 
tion of the act now being considered takes away an existing power, by 
declaring that they shall not exercise the power of eminent domain to 
the extent of getting down to a ferry-boat; that they can neither use a 
transfer-boat nor get to a landing. The additional power, or enlarged 
franchise, to own and use boats to carry freight and passengers across 
Ihe river is limited "to such railroad companies as own the landing for 
such water-craft." Corporations not fortunate enough to own the land, 
it may be, in conséquence of a refusai by rival corporations to sell what 
they do not need for their own purposes, are denied alike the privilège 
of owning water-craft and of condemning land to reach a ferry-boat 
which may be used or owned by others. It cannot be denied that the 
opération of this part of the act is partial and tinequal. 

Hère are two railroad companies, — theCairo & Vincennes, represented 
by the receivers, Thomas & Tracy, and the St. Louis & Cairo, by ihterven- 
ing petitioners, — both terminating on the bank of the Ohio river at Cairo. 
They owe a common duty to the public, and this duty grows correspond- 
ingly with the demands of commerce, and public necessity and conven- 
ience. The Cairo & Vincennes answers the demand of the public for 
boats transferring across the river cars, freight, and passengers Connect- 
ing on the opposite side with other railroad Unes, and $hus securing un- 
broken transportation. The St. Louis & Cairo. when called on for a 
similar service, is unable to respond. It avows its willingness to do so, 
and its anxiety to discharge its duty to the public, but it does not ow^ 
the land for à landing for transfer-boats. The owner of this land, the 
Cairo & Vincennes, will not sell it, and this water-craft act prohibits its 
condemnation. Is it not perfectly manifest that the Cairo & Vincennes, 
under this act, enjoys a spécial privilège or immunity over the St. Louis 
& Cairo? Or, to put it differently, are not ail the railroads not owning 
land for a landing, and unable to purchase the same, discriminated 
against, and a spécial privilège granted tô such, and such only, as own 
the landing? If in this controversy only thèse two railroad companies 
were interested,— if it were acontest of mère private right between them, 
— différent considérations might arise. But they are both " railroad com- 
panies, incorporated under the laws of this state," enjoying franchises to 
be used in the interests of the public. The one owning the landing 
would in ail probability promise the public to serve it efificiently, faith- 
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fuUy, and eheaply; but the public, unwilling to accept such assurances, 
very properly demand that ail the avenues for the transaction of the 
commerce of the country be kept open, and that no agency be crippled 
which bas for its object the promotion of the public interests. 

In the discussion of this question, counsel for the receivers empha- 
sized the argument that the législative act could be upheld upon the 
ground that railroad com pallies terminating on a river bordering on a 
state, and owning a landing for water-craft, constitute a class; that the 
législature intended to classify railroads terminating on navigable border- 
ing streams into such as owûed land for a landing for water-craft and 
such as did not, and that a railroad corporation not owning a landing 
for water-craft can only claim such privilège, immunity, or franchise as 
belongs to any other company or corporation in that class. A number 
of authorities were cited to sustain thisview; amongothers, Railroad Oo. 
V. Icnva, 94 U. S. 155. This position cannot be sustained, nor do the 
authorities referred to support it. There is but one classification of rail- 
road companies under the act, and that is such as bave "a terminus 
upon any navigable river bordering on this state." The suprême court, 
in 94 U. S., supra, quote approvingly, an lowa case being under con- 
sidération, from McAv/nich v. Railroad Co., 20 lowa, 343, wherein it is 
said: 

"TheseMaws are gênerai and uniform, not because they operate upon every 
person in the state, for they do not, but because every person, who is brought 
witliiii the relations and circumstahçes provided for, is aflected by the law. 
They are gênerai and uniform in their opération upon ail persons in the like 
situation, and the fact of their being gênerai and uniform is not affected by 
the number of persons witliin the scope ot their opération." "The statute," 
(of lowa,) says Chief Justice Waite, "divides the raiiroads of the state into 
classes, according to business, and establishes a maximum of rates for eaeh 
of the classes. It opérâtes uniformiy on each class, and this is ail the consti- 
tution requires." 

It seems probable that the authors of the act under considération pre- 
pared it with référence to this doctrine of classification. But it gives 
them no supporti Every privilège, immunity, or franchise enjoyed or 
used by one railroad company terminating on the Ohio river at Cairo 
should be extended to every other railroad terminating there. It is im- 
possible, by any fair reasoning, or upon any principle of justice to the 
public, to sustain the contention that one of thèse railroad corporations 
loses an almost invaluable privilège of serving the public because only 
of not being able tô purchase land for a transfer or ferry landing. AU 
the incorporated railroad companies terminating at Cairo exercise their 
franchises by virtue of grants frbna the sovereign power. The state, in 
granting the charters, necessarily in every instance reserved the right to 
f egulate and control the corporations in the public interest. No one or 
mbre of thèse companies can be permitted, under the semblance of a 
state grant or aUthority, to exercise rights and privilèges in connection 
with facilitating the commercé of the country which are denied to others. 
And if the exercise of such power and authority by the one or more is 
rightfulj'the déniai of the same immunities and privilèges to others is 
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illégal and oppressive; and any act pretending to confer authority for 
Buch discrimination is void. The water-craft act, therefore, bas net only 
a false and deceitful tide, but its purpose was to confer spécial privilèges 
upon certain corporations, and to deny to otbers of the same class the 
exercise of the same rights. The following authorities are referred to in 
support of this view, that the act is in conflict with the twenty-second 
section of the fourth article of the constitution of Illinois: Prye v. Part- 
ndge, 82 111. 273; People v. Gooper, 83 111. 586; Peopk v, Meech, 101 111. 
200; MiUett v. People, 117 lU. 305, 7 N. E. Rep. 631; Cooley, Const. 
Lim. 389-396. 

The views already expressed and the conclusions reached render it un- 
necessary to consider the fourteenth section of article 11 of the constitu- 
tion of 1870, or the second section of the fourth article of the constitu- 
tion of the United States, both of which hâve been referred to as author- 
ity against the validity of the act in question. They were cited to sus- 
tain the position that a statute is unconstitntional which sélects particu- 
lar persons, natural or corporate, from a class or locality, and subjecta 
them to peculiar rules, or imposes upon them spécial obligations or bur- 
dens, from which others in the same locality or class are exempt. Thia 
position is so nearly self-evident as not to require authority to support 
it. In my view, the provisions of the water-craft act, limiting the right 
to own and use boats and water-craft to such railroad companies as own 
the real estate for a landing, and withholding the right from companies 
not owning the land for a landing, are obnoxious ta both objections urged 
against its constitutionality, and cannot be upheld as valid or binding. 
Of course this conclusion in no manner affects provisions of the act which 
are constitutional. The constitutional and unconstitutional provisions 
of this act are perfectly distinct and separable, so that the first may 
stand, though the latter faU. The salutary and useful provision permit- 
ting ail lUinois railroad companies terminating on any navigg.ble river 
bordering on the state to own and use water-craft as a means of increas- 
ing their capacity to serve the public is unexceptionable; but the pro- 
viso restricting the use of this additional franchise to companies owning 
land for a landing is void. 



Walkee et al. v. Cronkite d al. 

{Circuit Court, D. Kansas. Ootober 88, 1889.) 

1. JuDGMBNT— Collatéral Attack. 

Where land has been sold on exécution under a domestic jndgment the judgment 
debtor cannot, in a collatéral proceeding, and against a bona flcle purchaser, seek to 
impeach the sherifF's return of service of summons in the original action and the 
recitations of the judgment. 
8. Samb — Limitation dp Actions. 

Under Code Civil Proo. Kan. S 16, snbd. 1, which provides that a suit for the re- 
covery of land sold under exécution must be brought by the exécution debtor withta 
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■ , flvie yeâM «ftep tjie reoording of the. .d0e4> an exécution debtor cannot coUaterallj^ 
, attàck the yalidity oî . a, salé ten years af ter the deed was recorded^ where the reO;- 
• bfd'shows iurisdictlon of "tlle person and the subjeot-matter. ■ 

At Law. Action ofejectment. : . 
J. A. Smith and Johnson, Martin & Keder, for plaintiffs. 
■■■ Kellogg & Sedgmck and G. N. Sterry, for défendants. 

FosTÈR, J. The plaîntiffs bring their action of ejectmefit against saîd 
défendants to recôver certaih real estate situate in Lyon county. The 
plaintifF Walker claims in his pétition that he is the owner, and entitled 
to the possession of said land. This the défendants deny, and allège 
that in the month of September, 1875, one A. S. Kimball recovered a 
jodgment in the district court of said Lyon county, K&n., wherein said 
Thaddeus H. Walker and others were défendants, and wherein it waa 
considered and adjudged by said court that said Kimball and others (de- 
fendants in said suit) had recovered judgments against said Walker in 
several différent counties of this state at différent times and for différent 
amounts. That said several judgment creditors had filed copies of their 
judgments in Lyon county, and some of said creditors had levied exécu- 
tion on the lands of said Walker in said county; and the court then de- 
clâred said judgments to be valid liens on said real estate, — the land in 
controversy, with others, — and adjudicated and settled the priorities of 
the said several judgments, said KimbaU's judgment being first, and or- 
dered a sale of said real estate in satisfaction of said judgments in the or- 
der of their priority. Défendant further avers that said Thaddeus H. 
Walker waa a party défendant to said proceedings; that he was duly 
served with the process of the court, and is bound by said record. By 
référence to the proceedings in that case, it appears from the retum of the 
sheriff of Shawnee county that he served the said summons on said de- 
fendant Thaddeus H. Walker by leaving a true copy thereof, with ail 
the indorsements thereon, at the usual place of résidence of said défend- 
ant Walker. In the judgment it is recited that the court finds "that 
çaid Thaddeug H. Walker was duly served with a summons in said cause 
on the 2d day of March, A. D. 1875, by the sheriff of Shawnee county, 
Kan. , by leaving a copy thereof at his usual place of résidence in said 
county." The défendant, further allèges that in pursuance of said judg- 
ment an order of sale of said land was duly issued to the sheriff of Lyon 
county, who, after appraising and advertising the samé according to 
law, sold the same to said A. S. Kimball, at public auction, he being 
the highest bidder therefor, which sale was duly confirmed by the court, 
and a sherifPs deed made to said Kimball, July 24, 1877, and the same 
was duly recorded in the office of the register of deeds in said county on 
the 26th day of July, 1877. That this défendant holds title to said 
land through several intermediate conveyances from said A. S. Kimball. 
Défendant, for further défense, iûvolies the statute of limitations. To 
this answer the plaintiff makes reply, denying that he was ever served 
with, summons in said case, or that he had any place of résidence in said 
9^tàte( and avers that be ihad no notice of said suit until after judgment 
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hiid been rendered. He makes several other objections to saîd j«dg- 
ment, ail of which hâve heretofore been considered and adjudicated by 
this court. To this reply the défendant files a demurrer. 

There are two questions presented: (1) Can Thaddeus H. Walker, in 
a collatéral proceeding, and against a bonafide purchaser of said real es- 
tate under said judgment, be heard to contradict and impeach the sher- 
iflfs return, and the recitations of said judgment? (2) Is he barred by 
the five-years statnte of limitation? Section 16, Code Civil Proc. 

It is an elemental rule of law that a personal judgment, rendered with^ 
out jurisdiction of the person is void, and it has been held that in an ac- 
tion on a foreign judgment the défendant may deny jurisdiction of thé 
court over the person, although such défense irapeached the truth of the 
record. D'Arcy v. Ketchum, 11 How. 165; Amà)augh v. Bank, 33 Kan. 
101, 5 Pac. Rep. 684; Bordenv. Filch, 15 Johns. 139; Oreppa v. Durden^ 
1 Smith, Lead. Cas. 844. The question at issue hère is quite a différ- 
ent one. Hère is the record of a domestic judgment, showing service 
of summons on the défendant. Under that judgment, and in pursuance 
of its decree, real estate has been sold under the forms of law, and titlé 
passed through several parties, relying on the verity of the record, and 
the adjudication of a court of gênerai jurisdiction. Can it be that the 
défendant to such a record raay treat it as an absolute nullity, and 
falsify it by extrinsic évidence, when it is invoked by the purchaser in- 
a collatéral proceeding in défense of his title? If so, the stability of 
titles to realty, based on judicial sales, has but little foundation to rest 
upon. My attention has been called by defendant's counsel to many 
cases holding that this record cannot be thus contradicted. Fergnson v. 
Oraivford, 70 N. Y. 253; Grignmi's Lessee v. Astor, 2 How. 319; Orepps 
V. Durden, 1 Smith, Leadi Cas. 823, 842, and authorities cited. Also 
a late case (May 16, 1889) in the court of appeals of Kentucky, (^Thomas 
V. Ireland, 11 S. W. Rep. 653,) is very much in point. Again, it is 
urged by défendants with some force of reason, that the judgment in 
question wâs, so far as Walker was concerned, a proceeding in rem, to 
which he was not a necessary party. But, supposing it is true, as claimed 
by plaintiff, that he may contradict this record by extrinsic évidence in 
a collatéral proceeding, what logical reason can be given why the légis- 
lature of the State cannot say, in the interest of repose of titlêsi that his 
right to do so shall be limited to five years after recording the deed on 
a sale made under the judgment? If the record was silent, or showed 
on its face a want of jurisdiction, the argument of plaintiflPs counsel 
against the application of the statute would hâve greater force. The stat- 
ute reads as folio ws: 

"Sec. 16. Actions for the recovery of real property, or for the détermination 
of any adverse right or interest therein, can only be brought within the pe- 
riods hereinafter prescribed, after the cause of action shall bave accraed, and 
at no time enereafter. 

"(1) An action for the recovery of real property sold on exécution, brought 
by the exécution" debtor, bis heirs, or any persoii clàiming under him by title 
acquired after the date of the judgment, within five years after tbe date of the 
recording o£ thé deëd made in pursuance of the sale." 
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In my opinion this case cornes clearly within the terms and întent of 
this statute. The record shows jurisdiction of the person and subject- 
matter. The sale was made according to law, and the sherifFs deed whs 
made and recorded more thah 10 years before this suit was commenced, 
and the exécution debtor now colnes too late to question its validity. 
The following authorities abundantly sustain this conclusion: Vandeave 
V. Milliken, 13 Ind. 105; Broion v. Maher, 68 Ind. 14; HaHan v. Peck, 
33 Cal. 515; Ounningham v. Ashley, 45 Cal. 485; Pëlow v. JRoberts, 13 
How. 472; Meeka v. Olpherts, 100 U. S. 564; Holmes v. Becd, 9 Cush. 
223; Sœttv. Hickox, 7 Ohio St. 90; Cheesebrough v. Parker, 25 Kan. 566; 
Youngv. Walker, 26 Kan.,242. 

The argument that plaintifif is deprived of his property without hav- 
ing his day in court has no force, for it is the very essence of ail statutes 
of limitation that the party shall lose his rights, and his property, unless 
he shall assert thosé rights within a certain fixed time. Nor does it re- 
lieve the case from the statute because the plaintiff asserts that the judg- 
ment is void for want of jurisdiction. The property was sold on exécu- 
tion, on a judgment légal on its face; and the debtor is barred from as- 
serting or showing by évidence cdiunde that the judgment is void or 
voidable after the period fixed by the statute. The authorities before 
oited fuUy discuss this question, and hold that the statute protects sales 
under judgnaents, whether void or voidable. The demurrer to plaintiffs 
reply must be sustained. 



United States v. Paxton. 
(CircMit Court, N.D. jpîorido. Ootober 11, 1889.) 

JTORT COMMIBSIONBRS — MbMEER OF POLITIOAL PaKTT — EVIDBHOIS. 

One who has always advocated the principles and voted the state and national 
tickets of the Démocratie party, but who at oue time organized a Démocratie move- 
ment in h(s côunty in opposition to that part of his party then in power, nominated 
a législative ^icket, and was hlmself elected thereon by the aid of Republican votes, 
aoting, while in the législature, with the Demoorats, and proclaiming himself a 
Demoorat, is a "well-known memher" of that political party, within the meaning 

. of act Cong. June 30, 1879, providing that a jury commissioner appointed by the 
judge shall he "a well-known member of thç princisal political party lu the dis- 

■ trict" opposèd to that to which the clerk may belong.' 

On Motion to Quash Venire. 

Jos. B. Chrislie, and C. M. Cooper, for défendant. 

2%« United States District Attomey, for the United States. 

SwAYNE, J. This is a motion by the défendant, Owen K. Paxton, to 
quash the venire oî grand jurors, and challenge the array, for the reason 
set out therein. The motion is as folio ws: 

"In Cikcxjit Court of United States, Northern District of Flobida. 
' "Kow comes'Owen K. Paxton, wlio is held to answer tliis term of said court 
on the charge of conspiring to prevent by force and intimidation one C. L. 
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Morrison from holding an office of trust under the Uniled States, and chal- 
lenges the airay of grand jurors summoned herein, and moves to qnash the 
veniretoT said grand jurors on the ground that said grand jurors hâve not 
been selected, drawn, and summoned in accordance with law, in that the per- 
aon who acted as jury commissioner io selecting and drawing said jurors, to- 
■wit, J. p. Farnell, is not, and was not when appointed, such jury commis- 
sioner, and tvas not, when acting as such jury commissioner in selecting and 
drawing said jurors, a well-known member of the Démocratie party in said 
district; that beingthe principal political party in said district, opposed to the 
Republican party, to which latter party the clerk of said court, Phillip Walter, 
belonga. Jos. B. Chkistie, 

*C. M. COOPEE, 

" Attorneys for Paxton." 

To this motion the United States, by the district attorney, joined is- 
sue, and argument was had upon affidavits presented by both parties, 
and upon the law as applicable thereto, in open court. The défendant 
cited the act of congress of June 30, 1879, in référence to tbe matter, 
which is as foUows: 

"* * * And that ail jurors, grand and petit, including those summoned 
during the session of the court, shall be publicly drawn from a box containing 
at the time of each drawing the names of not less than three hundrqd persons 
possessing the qualifications prescribed in section 800 of the Kevised Statutes, 
which names shall hâve been placed ttierein by the clerk of such court, and a 
commissioner to be appointed by the judge thereof, which comhaissioner shall 
be a citizen of good standing, residing in the district in which said court is 
held, and a well-known member of the principal poUtical party in the district 
in which the court is held, opposing that to which the clerk may belong; the 
clerk and said commissioner each to place one name in said box aiternately. 
without référence to party afSliation, until the whole number required shall 
be placed there\n." 

The contention of the défendant, Paxton, is that the said J. 0. Far- 
nell, the jury commissioner, was not at the time of bis appointment, nor 
at the time of the performance of bis duties as such commissioner, a 
well-known member of the principal political party in the district in 
which the court is held, opposing that to which the clerk may belong,. 
or that be was not a well-known member of tbe Démocratie party; the' 
said clerk, Philip Walter, being shown by afBdavit fîled, as was well 
known, to be a member of the Republican party. Numerous affidavits 
were filed in support of tbe motion, but they followed the ianguage of the 
act of congress so closely as to make the testimony largely a matter of 
opinion, and to make the afïîants swear to a conclusion of law. The fact» 
contained by thèse said affidavits in support of the opinions were meager 
and unsatisfactory. They alleged that the said J. O. Farnell, the jury 
commissioner, "ran for the office of member of the bouse of représenta- 
tives of the législature of the state of Florida with the nomination or in- 
dorsement of the Republican party in Columbia county;" whereasit ap- 
pears from tbe abundant testimony of the government that he nevet re- 
cel ved the nomination of the Republican party in Columbia county^ a 
fact which affiants for the motion must bave known, but was simply in- 
dorsed by the Republicans, which indorsement was unsought by himj 
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âhd :their further testimony, that they did not knoW "if the saîd J. 0. 
Pàrneir did' attythiiig in support ôfthe state or national Démocratie 
tiôkëï'in jtljië eaihpaign of 1888," d'oes ilôt commend itsèlf to the favora- 
ble Qipn^îdératîon of the court, in tjie light of ail the tebtiniony in the 
c^use and the argument had thereoh. 

The facts in this case, as shown >by the testinjony suhmitted, are as 
'foUows: ThatJ. 0. Farnell, more than 60 years of âge, has been for 
many years'a Democrat, and at every élection siûce thè late war has ad- 
vbcated the principles and voted the tickets of the state and national 
Démocratie party. But that in 1886 a portion of the Democracy of Co- 
lunjbia county in this state, himself among the number, organized a 
Démocratie movement in that county in opposition to that part of bis 
Jiarty then in poWer, nominated à ticket for the l^islature, anxl elected 
it by this division of his own party and the assistance of Republican 
votes. He "v^as elé^ted to the législature on this ticket, proclaiming him- 
self a Detoocrat ail the time, and'while in the législature attended the 
Démocratie caucus, abided by its décision, and acted with that party. 
This action; ctf his in Oolumbia cwnty pccasioned much harsh feding 
and acrimonious discussion, and, amoùg other thinp, his enemies sought 
to hurt' his stîifading' ahd prospects by calling him a; Republican. It has 
beeki truly Sfiid " that earth hath no hâte like lové t6 angçr tumed," and 
1 politic^'as pftjÇB illustrâtes this sentiment as dotiiestic ipfelicity. But 
the broad, allégation made byseveralof the ayants, for the motion, that 
J, 0. Ftlméll isa Republican, bas not been and cannot be sustained. 
<3ôun6d fol tfee motion did not attempt it. But it is charged, and I 
think tr'uly, that he is hot a";"dy«d-in-the-wpol" t)embcrat, as the junior 
'éotinéel fdr the ïnotio'ii''v'ery' tersél.V put it. Hè%iri nôt always fpllow 
the behests of his party in local matters when he thinks them wroilg, but 
he.wili dbjèct; he;willgétanothér ticket ofDerûocrats hominated, ;and 
•havè them elected by a portion of his party by the help of Republican 
.«votes, if he can. ■.' He is probably ;tery properly termed an "Independent 
iDemocrat'ôîn local naatters,:Whileadvocating and voting for.the state 
and national Démocratie tirets. 

' ; And tbis' brings Ûs to; the vpi votai question of this case» Is'sUch a 

'man, with Bucha record, politically, as this, eligible tô the office of jury 

; commiasioner of this court under the act of congress of June 30, 1879? 

In other wordéy.will that act permit the court to exercise its discrétion, 

^ndj appoint anywell-known raember of the Démocratie party, though 

he.may be dassed as an Independent Democrat in local raatters^or must 

•ithe court appoint a "dyed-in-the-wool" Democrat,— to use the language 

'^gainioif th© coùnsel for the motion? Let us turn again to the language 

of the act. V It says, "a well-known meniber of the principal political 

party, ?? etc; i Ifi organiâng a sepàrate ticket, " stumping " the county, be- 

•^Bgtèlectedj and: gûing tothei législature does not make a man wellknown 

pcditicallyin his vicinity in this statçv nothing will. But, says :the sen- 

(iOPteounselifon the' motion»' heniàybe a Democrat, and bemay be well 

knpiWînjibHt he:ié "not" â memberof hià party; and with great abjlity 

, and astulténesB he prooeeded-:to: urgë this view, and cited .as e^amples 
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membershipa in a church, or some pther suçh body. But we knqw tlîat 
political parties hâve no definite line bounding their peripbery; they 
hâve iio àistiiiguishing badge marking their members; they are of no 
fixed and definite number, but frora season to season they increaseor di- 
minish, as the tide of public opinion ebbs and flows; they are generally 
ready and willing to accept as members ail those who will enlist, even 
temporarily, under their respective banners. The membership of a 
church or lyceum, a lodge or social club, is definite, and ca» at any 
time be eertainly known; but how would it be possible to apply the sarae 
rule to a test of membership to either of the great political parties of the 
country? It is true that political parties bave organizations with offi- 
cers and (jD(embers, but surely it cannot be maintained that those are 
only members whose names appear upon the record of such party organ- 
izations. I think it must be admitted that it bas always been pnder- 
stood that those who bave acted with a political party, voted its ticket, 
maintained its doctrines, and attended its meetings were members of the 
party. The court is of the opinion that a well-known Democrat is a 
well-known member of the Démocratie party, and equally eligible un- 
der the act of congress. The court feels that, in coming to this conclu- 
sion on this point, it is foUowing the suggestions of the senior counsel 
for the motion, so eloquently made, to carry out the spirit as well as the 
lutter of the act. The act of congress names no other requirement on 
this subject than that he shall be "a well-known member," leaving tç 
the court the discrétion of selçcting any well-known member, no matter 
how much he may differ in many important things from other well- 
known members of the same party. The court holds that it bas been 
established beyond question that, the said J. 0. Farnell is a well-known 
Democrat, and is therefore a well-known member of the principal polit- 
ical party in this district opposing that to which the clerk belongs. 

As this disposes of the only objection made in the case to the array 
of grand jurors, there being no other charge whatever against the com- 
missioner, or the manner in which the said grand jury was selected, 
drawn, and svimmoned, the motion must be and is hereby overruled. 



Pointer r. United States. 
(ZMstrtct Cvwrt, E. D. SoiUh CaroUna. Ootober M, 1889.) 

t. EÎLBCTION8— -FbES 09 SUPEEVISOKS. 

Uhder Rev. St. U. 8. § 2031, allowing eact chlef supervisor of élections a fèe of 15 
cents per folio for entering and Indexin^ the records oi hls office, he is entitled to that 
compensation for recording and inde&ing each appointaient of asupervisor, and he 
should be allowed pay for two folios in each appolutment. 
2. Samb. 

For drawing instructions to supervisors, as reqiilred by section 2036, he is entitled 
to 15 cents per folio, and for each copy f umished a superviser, 10 cents per folio. 
■9. Samb. 

, The.fee for adntinistering oaths to sapervtsors is not chargeable to the United 
States. 
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4. Si.HB. 

The clause of section 3031 Umiting the tlme of actual serTioe for wblch a snper- 
vlsor may reoelve compensation to 10 days does not açply to the chief superviser, 
who is entitled to compensation for ail the time spent in attendance on the circuit 
court when sitting for the purpose of preserving order at the élections in the cir- 
cuit, as provlded by section 8011. As he is appointed chief superviser because he 
is a United States oommissioner, and the latter reçoives the fées of a clerk for serv- 
ices similar to those rendered by a clerk, the fee of a clerk for attendance at court 
— flve dollars per dav, and mileage at the rate of flve cents por mile traveled— should 
be allowed the chief superviser for hls attendance. 

6, Same. 

He éhould be allowed for the stationery used in bis office, the printed blanks, 
books, etc., and copies of orders of court appoiuting supervisors, etc., but this does 
not include blank applications for the appointment of supervisors. 

0, Same, 

The fées of 15 cents per folio f or reoording and indexing documents, and of 10 
cents for flling andoaring for papers required to be flled, apply to papers furnished 
the opurt oôntaining information respecting supervisors, to information furnished 
to him by the supervisors themselves. 

At Law. 

PlaintifF, Samuel T. Poinier, a oommissioner of the circuit court of 
•the United States for South Carolina, was appointed chief superviser. 
He residèd at Spartanburg, S. G., ànd there kept bis ofBce. At the 
opening of thé circuit court, according to law, on October 5, 1888, he 
left Spartanburg, and went to Gharleston, where the court was in ses- 
sion, and attended it de die in dtewi, discharging his duties as chief su- 
pervisor. When the élection was over, and the votes were counted, he 
p'repkred and sUbmitte'd his accounts, which were examined and ap- 
piwed by the district attorney and the judge. When they reached the 
department of the treasury in Washington, certain items were disallowed 
by the first cptaptroUer of the treasury. Thereupon the plaintifiF brought 
suit in this court against the United States. In his pétition he' sets out 
ail necessary; facts, and pi-oduces his entire account, including the items 
disallowed. The United States file an answer insisting on the disallow- 
ances. At the hearing ail thè items of the accounts disallowed were 
proved. Thé questions submitted were questions of law, under a con- 
struction of sections of the Revised Statutes. 
- John Wingate, {or plaintiS. 

Abid Lathrap, U. S. Dist. Atty.j and H. A. De Salissure, Asst. U. S. 
Dist. Atty. 

SiMONTON, J. The officer known as "chief superviser of élections" is 
a commissioner defailed as such on spécial duty involving new responsi- 
bilities and duties. Thèse, however, do not exclude services as com- 
missioner; on the contrary, they include them, and are superinduced on 
his duties as commissioner. Rev. St. U. S. §§ 2025, 2031. He is re- 
quired, as chief superviser, to prépare certain blanks and other papers, 
and tt) perform some other specifled duties. Section 2026. His com- 
jpQûsation in the discharge of thèse duties is fixed by section 2031, but 
this compensation is apart from, and is in addition to, the fées allowed 
by law for an y duty performed by him as commissioner. Id. §§ 847, 
'2031 ;. Inre Omrad, 15 Fed. Rep. 641; Gay^v. U. S., 33Feà. Rep. 625. 
When he performs his specified duties of chief superviser he gets a com- 
pensation provided in the act for thèse specified duties. If in the 
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discharge of the duties of chief superviser he performs services analo- 
gouB to or the same as those of commissioner, for which no specified com- 
pensation is provided in the title 26, he must look for his compensa- 
tion to the statute relating to the fées of the commissioner. It is al- 
ways to be presumed that when spécial duties are imposed on an officer 
of the government, when such officer is whoUy dépendent on the fées of 
his office, and has no fixed salary, gratuitous service is not to be im- 
plied. See Gratiot v. U. S., 15 Pet. 336. Let us examine the charges 
that hâve been disallowed. 

First. Recording and indexing the appointments of 1,008 supervisors. 
It is raanifest, in order to discharge his duties in connection with super- 
visors,- instructing them from time to timc, obtaining information from 
and of them, that the chief superviser must hâve in his office a list of 
the supervisors who hâve been appointed, and the évidence of their ap- 
pointments, Besides this, each superviser must, be put in possession of 
Borae certificate of his appointaient, and such certificate should be re- 
corded by the chief superviser, and, whenfiled, they should be indexed. 
Each of thèse papers forms two folios. Under section 2031 he gets for 
entering and indexing every record of his office 15 cents per folio, which 
is charged hère, and is allowed. 

Second. Drawing instructions to supervisors, 16 folios, at 15 cents, 
$2.40; copies for 1,008 supervisors, each 16 folios, at 10 cents. The 
duty of instructing supervisors, responsible and important as it is, is 
devolved on the chief supervisor. It is not simply a clérical aot of the 
«haracter of those mentiened in section 2031, but one more analogous 
to his duties as commissioner, and more judicial in its character. For 
like duties as commissioner he is allowed 16 cents per folio for prepar- 
ing papers, and 10 cents per folio for each copy of the paper so pre- 
pared. Lçt him bave this allewance. 

Third. Administering oaths to supervisors, 26, at 10 cents each. In 
the case of Gayer v. U. 8. I allowed a charge like this. Upon re- 
«xamination I cannot find any provision of law which puts upon the 
government the cost for swearing supervisors. The supervisors necessa- 
rily take. an oath, but, as they are not compelled to serve, their act is 
voluntary. The firstcomptroUer of'the treasury has goed reason for 
iiotallowing this charge. The expense of taking the oath must be paid 
by the supervisors themselves, This item is disallowed» 

Fourth. Per &m for attendance en court. The circuit court was open 
by order of the circuit judge, under section 2011, on 5th day of Oc- 
tober. Section 2026 required the chief supervisor to attend upon the 
opening of court. He did attend, and day by day discharged his du- 
ties as required by law. The provision limiting the pay of supervisors 
«annot apply to him. His duties are entirely distinct from, and in no 
way resemble, the duties of supervisors. He is not a sup^visor. He 
directs and controls supervisors. Hère, then, we hâve a commissioner 
of this court appointed chief supervisor, and eligible to his office only 
hecause bç is a commissioner called upon to perform certain duties. The 
first of thesè wasto attend in person the spécial terœ of the circuit court 
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provided for by statùte, and de dié in dîm présent businiéss to that court, 
and furnish information for its action. This requires hîs personal prés- 
ence béfore the court. No provision î^'made for his compensation for 
thèse duties in section 2031, and no Spécifie provision is made in sec- 
tion 847, but section 847 dédiàfés "that issuing an j' warrant or writ, and 
for any other service, the ètitomissioner shall receive the-same compen- 
sation as is âllowed to clerksfor like service." An iiigenious argument 
wàâ made on behalf of thedeféwdaht that the words "for any other serv- 
ice" meant issuing any paper requiring service; this wOrd being used in 
îts harrowest technical sehse. But thé compensation is for service. 
The clerk nevéf Serves writS'Iand warrants and such like papers. The 
I words mùst be taken in their natural meaning, and this conveys an idea 
of the performance bf duties similar to those performed by a clerk. 
Section 828 gives to a clerk, for traveling from the ofBce of the clerk 
where hè is reqùired to rôsidé'tb the place of holding any court required 
by làw to be held, five cents a toile for going and five cents a mile for 
retuming, and five dollars à day for attendance on court while actually 
in session. The plaintifi'WaS required to keep his office in Spartan- 
burg. When he was delegâted as chief superviser it became necessary 
that he should tra,ve] from his office in Spartanburg to Charleston, where 
the court was held according to law. Let him hâve hiS mileage and per 
diem. 

Flj&i. ItemS of bill of statiônery, printed blanks of oaths, $4.75j 
printed certificate of service, $1.50; blank application for supervisors. 
Section 2026 dirèôts the chief sùpervisor to prépare and furnish ail nec- 
essary boôks, forms, and instrTi<itions. As the nùmber of supervisors 
is very great, the "chief superviser saves time, trouble, and expense by 
printing. He should be reimburaed for printing ail nécèssary blanks 
emanating irom his office, made necessary for the proper discharge of 
their duties by s'iipervisors. Aftiông thèse are the oaths to be taken by 
the supervisors in order to Secure accuracy and uriiformity, and for the 
same réason the form pf certificàte they must use in order toobtain pay. 
So, alsoj the ordfers made by the' Cottft appointing supervisors should be 
printed, and thé disbnrsements for printing them beallowed to the chief 
superviser. The same necèssity does not eXist for application of super- 
' visors; Section 2026 does not hiake it his duty to prépare thèse appli- 
cations. See ^ajrer V. U.S.,iàptù. The itetn for thèse applications is 
iidt allowéd',— $5.60. ' 

■Smth. Recordîng and indexing 105 informatioris, 2 folios each, at 15 
"cents. Section 2026 requires the chief superviser to furnish to the 
iéôurt information in respect to supervisors appointed by the court, and 
also it requires certain information frotn supervisttrs of élections them- 
■Bélves. He is àlso allowed for filihg and Caring forevery return, report, 
record, dbftïiment,^and other papers, 10 cents. It âppears in this case 
that thèse ittfermations were papers of a character required by law. It 
was his duty tô file them, and hé is éntitled to compensation for them. 
Let this iteni be allowed." An oïder will be taken càfryihg eut the con- 
clusions ofthfe ôpiûion. 
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SiMS ». SCHULT a OL 
iCirewtt Cowrt, B. D. Missouri, E.D. Oototer 81, 1889.) 

1. Wmrass— Attendahob— MiLBAOB. 

Witnesses residing in tbe district, who attend court in obédience to a Enibpœna, 
are entitled to mileage fées for tUe whole distance aecess^rHy traveled in going to 
and retnrniAg f rom the place whëre the court is held, thougn it exceeds 100 mues. 

a. Samb— Taxation of Costs. 

Wbere tbe case bas been contlnued at piaintilFs request and at bis costs, qiile- 
age fées to be paid défendants' witnesses, who bare beën subpcenaed, and bave 
corne more than 100 miles, wiU not be taxed agaiust plaintlfT ttntil tbe trial of tbe 
cause, and until tbe necessity qi tbe wit4easea' Personal attendance, in lieu of tak- 
ing tbeir dépositions, ma; be deterinineo. 

At Law. Motion to tax witness fées. 
Hough, Overall <fc Judson, for plaintiff. 
Alexandèr Martin, for défendants. 

Thayeb, J. This case waa recently contînued on application of the 
plaintiff, and at bis cost. Three witnesses appeared in obédience to 
subpœnaj who réside in Pemiscot coùnty, in tbis district, at à distance 
qf 320 miles from St. Louis, Mo., by the route usually traveled to reàch 
tbe latter city. , A fourth witness attended in obédience to subpœna who 
résides in Mississippi county, also in this district, and who was com- 
pelled to travel 178 miles to reach the place of holding court, in St. Louis, 
Mo. A motion is filed to compel tbe clerk to tax tbe mileage fées and 
per diem of thèse witnesses against the plaintiff, at whose instance the 
contiuuance was granted. The motion is resisted on the ground that, 
as tbe witnesses resided more than 100 miles from the place of holding 
court, mileage fées are not allôwable fora distance exceeding 100 miles. 
Tbe witnesses in question, baving been duly subpœnaed, and having re- 
ported in obédience to sucb process, are clearty entitled to mileage fées 
for the whole distance necessarily traveled in going to and returning from 
tbei place of holding court, although it exceeids 100 miles. The circuit 
judge of tbis circuit so held in Hdmes v. Sheridan, see note In re Thomas, 
1 Dill. 421. The| rule so ttntiounced is reasonable. Witnesses who ré- 
side in thé district, no matter at what distance from the place of hold- 
ing court, who obey its process and report, ought not to be compelled 
to pay tbeir own traveling fées. That woulâ be offering an inducement 
to parties to disobey légal process. If it is wrong to issue subpœnas 
for witnesses residing more than 100 miles from the. place of holding 
court, tbe costs thus wrongfùUy incurred Should be taxed against tbe 
party who occasions them. Witnesses should not bëar the burden of a 
fault committed by a party in wrongfally çompelling tbeir personal at- 
tendance. Thé clerk will accordingly allow tbe witnesses who bave 
claittied mileagein this case forthe fuU distance traveled incoming from 
and in returning to tbeir several homes. 

Wbetber the fées so allowed should be taxed against the plaintiff as a 
paTÉ'bf thè coàitâ of the côbtinuance, or against the défendaiit who sum- 
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moned lliem, as costs unnecessarily and wrongfully incurred, îs a différ- 
ent question. In the ca.se oî Manufacturing Go. v. Saliers, decided by 
Judge DiLLON^in this circuit, ^d reported in 6 Cent. Law J., at page 82, 
the learned judgé held that in some cases it might be proper to secure 
the Personal attendance of witnesses who resided in the district, but at 
a greater distance than 100 miles from the place of trial. In that case 
a gênerai direction was gi:\^ën |;q,the clerk not to tax mileage fées of wit- 
nesses against the losing parly for a distance in excess of 100 miles, with- 
out a spécial order of court. That direction has ever since been observed 
in this district, and will still be observed. As the présent case has not 
yet l)eén tried, and as the court ^ not fuUy advised of the character of 
the issues to be tried, or of the propriety of the défendants' action in 
suing out a subpœna to secure the personal attendance of those witnesses 
in lieu of taking their dépositions, an order will not be made at présent 
taxing the fées in question as a part of the costs of the continuance. 
Such an order may appear to be proper after the final hearing of the 
cause, depending, of course, upon the character of the facts that the 
witnesses in question were calléd to establish. 

The tnotion is sustained in so far as it calls upon the clerk to tax and 
allow in favor of the witnesses the mileuge fées and per diem claimed by 
them. It is overruled, withouj préjudice, in so far as it calls upon the 
clerk at this time to tax the fées in question against the plainti£f as a 
part of thé costs of the continuance. 



United States v. Wailace. 
(DlstrUst Court, E. D. South CaroUna. Ootober 18, 1889.) 

L United Statbb Mabshal— Illégal Fees^Indictment. , 

Rev. St. tr. S. § 548S, makes it criminal for any person to make or cause to bo 
made, or présent or cause to be presented, for payment or approval, to any person 
or officer in the government service, any daim against the government, knowing 
the same to be false or âctitious, or to cause to be made or used any f aise receipt. 
Toucher, accoùnt, affldavit, etc., knowing the same to bé fâlse, with intent to de- 
traud, etc. An Indictmeat chargea that défendant, a deputy tnarsbal, having a war* 
raut for the arrest of a violator of the United States statutes, seryed the same, and, 
for the purpose ôf obtaining approval and payment of a false and flctitious olaim 
against the government, oaused tobe made a false and flctitious account, affldavit, 
and voucher as to the number of miles traveled by him, and as to the employment 
of a guard in such service, and as to the number of meals fumished the prisoner. 
The account was set out in f uU, as were also the guard'a receipt for fées, and the 
receipt of the person furnishing the meals. The account was alleged to be false, 
and the flctitious items were designated spebiilcally, and it was alleged that dé- 
fendant kaewthem to be falge. Held, that. the spécifie aots constituting the of- 
fense of making the false account were set out with sufficient particularity. 

8. Same. 

The omission to allège the name of any offlcer to whom the aooount was to be pre- 
sented is a fatal def ect to such an indictment. 

8. Same. . 

It lâiin^tffflcient to allège that an account due from the IJnlted States to C, the 
' .United Siatesj marshal, was presented to C, as the marslial cottld not audit or pay a 
olaiin against the government, diie to himself. ' 
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On Demurrer to Indictment. 

Abiel Lathrop, U. S, Dist. Atty., and H. A. De Saussure, Asst. U. S. 
r>ist. Atty. 

J. P. K. Bryan, for défendant. 

SiMONTON, J. The défendant is indicted for vîolatîng section 5438, 
Rev. St. The indictment contains two counts. The first is for making 
and using false receipts, vouchers, accounts, and so forth, for the pur- 
pose of obtaining payment or approval of a false, fictitious, and frauda- 
ient claim against the United States. The second is for presenting a 
false, fictitious, and fraudulent claim for payment to G. I. Cunningham, 
marshal of the United States for the district of South Carolina. The de- 
fendant demurs to the indictment. This nécessitâtes an examination of 
the language of the indictment. The indictment is brought under the 
first dauses of section 5438, which are in thèse words: 

"Sec. 5438. Every person who makes or causes to be inade, or présents or 
causes to be presented, for payment or approval, to or by any person or oflScer 
in the civil, military, or naval service of the United States, any claim uponor 
against the government of the United States, or any department or offloer 
thereof, knowing such claim to be false, fictitious, or fraudulent, or who, for 
the purpose of obtaining or aiding to obtain the paymebt or approval of such 
claim, makes, uses, or causes to be made or used, any false bill, reeeipt, voucher, 
roll, accountv claim, certificate, affldavit, or déposition, knowmg the same to 
contain any fraudulent or fictitious statement or entry." 

The first count, after reciting that the défendant, a deputy-marshal, 
was intrusted with the service of a warrant against one John Brooks, 
chàrged with violating section 5438, Rev. St., issued by a commissioner 
of this court, served said warrant, and arrested Brooks, and for the pur- 
pose of obtaining approval and payment of a false, fictitious, and fraud- 
ulent claim against the government of the United States, did then and 
there make and cause to be made a certain false, fictitious, and fraudulent 
accoûnt, affidavit, certificate, and voucher as to the number of miles 
traveled by him, the said L. W. Wallace, deputy-marshal, as aforesaid; 
and as to the employment of one J. H. Williamson as guard over the 
said John Brooks; and as to the number of miles traveled by the said L. 
W. Wallace, deputj'-marshal, his guard, and said Brooks, in transport- 
ing Brooks from the alleged place of arrestat EUoree, Orangeburg county, 
to Charleston, S. C, and as to two meals furnished said Brooks, and to 
the employment of a guard over Brooks; setting out the account in full, 
headed: "United States of America to G. I. Cunningham, United States 
Marshal, by Deputy L, W. Wallace, Dr.,"accompanied by copy of reeeipt 
of J. H. Williamson, a guard, and of John Lewis for meals, with an 
affidavit beforeJ. Wesley Smith, United States commissioner, of thetruth 
of the items. The count goès on to charge the falsity of the account, and 
specifying the items, concluding with the allégation that défendant knew 
that they were false. The second count charges that the défendant, a 
deputy-marshal, did présent for payment to George I. Cunningham, he 
being an ofiScer in the civil service of the United States, — ^that is, being 
United States marshal in and for the district of South Carolina,- — a claim 
v.40F.no.3— 10 
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against the government of the United States in the words and figures of 
tjie accoupt ip the fir^t count, setj,outj however, in thia count, which îs 
charged to be false, fraudulent, and fictitious in certain particulars set out 
in détail. 

The spécifie grounds of demurrer to the first count are: (1) That it 
sets out the charge in gênerai tepms, and does not state the spécifie 
charge,-^oes not descend to particulars; that is to eay, "for the purpose 
of obtaining . approval and paymeitt of a false, fraudulent, and fictitious 
daim against the governnjent of the United States," without specifying 
the nature and détails of the felse, fraudulent, and fictitious elaim, nor 
thenameof thepèrsonoroSicer towhom presented. (2) That it charges 
a false afBdavit, and the copy of the affidavit in the count shows that it 
was made before a United States iComniissioner, who had no authority 
to administer fluch an oath. ,So, it is not an aOîdavit. 

Let us examine thèse. "Thei object of the indictmçnt.is: Hr«*, to fur- 
nish the accused with such a description of the charge against him as 
will enable him to maka hia défense, and avail himself of bis conviction 
tir acquittai îot protection against further prosecution. of the same cause; 
and, seftorid, tq infonn thé court, bf the facts allegedv'so that it may dé- 
cide whetherth^y aire sufiSçierit in la w to support fi conviction, if one 
shouid be hàd; for thèse façts àhquld bestated, and not conclusions of 
law alone, A crime is made up of acts and intent, and thèse must be 
set forth in the indîctment with re^onable particularity of time, place, 
^^d cirGutftstiances." Agajn; "Thft^ocused niust b,e apprised by the in- 
, dictment. wth jreasonable ce;:ta(ioty of the nature of theaçcusation against 
him, to the f nd that he mii^t p^çpare his défense, and plead the judg- 
ment as a^ ba? to any subséquent jprpseçution içx the same offense. An 
.jndiptment ifto^ so framed Jisi defective, although it may foUow the lan- 
guagepf tlie statu tes." > Ci S. y. Hess, 124 U. S. 4§7, J Sup. Ct. Rep. 
1^71.; fhispase is qupted atljength, because it is relied upon bythe de- 
fendant, and, heçause it is recogfjized as controUing authority. Let us 
• apply it tq tbiiS i^se. Weinquire, what is the offense charged in this 
first count? . , Next, in what mapper is the charge madQ? The first count 
charges the making and causing tq be made by the défendant of a certain 
false, fictitious, and fraudulentaccpunt,;afiidavit,çertificate, and voucher; 
then States the partiçular items pf thèse, and decl^reseach of them in de- 
, tail to be false,j fictitious, and fraudulent, and made for the purpose of 
obtaining paypient by the goyernment of the United States of a false, fic- 
titious, and fraudulent claim; that is to say, charging him with a crime, 
' the count recites pui. détail, the faqts which it désignâtes to be criminal, 
and charges tjiëiptent, which fixes the criminality. Jt is not, as seems 
fe) be sup.posed, a charge that he presented a false, etc.j claim. Were it 
;^q, the speciesj4-^the détails — of the claim must be given^ But the charge 
is that be madei^nd used a certain fals^ acçount, youcher, etc. , for the pur- 
j)pse of obtaining payment or apprqvial of the claim sq made up. And 
in making this phargei the spécifie acts are set out in.^etail, with the ao- 
count prepared uppn the false, fictitious, and fraudplept assertion of thèse 
.&ct8. It se^ms to me that this apprises the defendap,t ;(!rith reasonable 
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certainty of the nature of the accusation against him. He can prépare 
his défense to it, and if af any time hereaftet he be called to account for 
thèse same acts, (voucher, account, etc.,) he can plead the resuit of a 
trial on this indîctmènt for his défense 

It is further contended that the name of no person or ofïicer in the 
service of the United States is stated in the count, to whom this claim was 
to be présented. Is this necessary ? The first clause forbids the making 
or preseriting for payment or approval " to or by any person or officer in 
the civil, military, or naval service of the United States" any claim against 
the government of the United States, etc., which is known to be false, 
fraudulent, and fictitious. The second clause forbids the making or using 
of any false bill, account, etc., for the purpose of obtaining the payment 
or approval "of any such claim;" that is to say, any claim so présented 
or to be présented to any oflBcer in the civil, military, and naval service 
of the United States, and known to be false, fraudulent, and fictitious. 
This being so, the omission to state the person to whom the claim was, 
or was to be, présented is fatal. The préparation of a claim against the 
government, however felse^ fraudulent, and fictitious the claim may be, 
is not a crime. It must be prépared for the purpose of being présented. 
Not only so, as the government of the United States isimpersonal, acting 
and aeted upon by ànd through its agents, such claim must be présented 
or be prépared for présentation to an agent of the United States, and he 
must be the proper agent. The présentation of a claim for munitions of 
war furnished to the United States to the postmaster at Charléston, or 
foï naval stores to the internai revenue collecter, or for carrying the mails 
to the district attorney, however fictitious, false, and fraudulent either 
of therû may be, would not violate this section. Tb complète the offense, 
therefore, it must be proved that the false vouchers, etc. , were prépared 
for the purpose of presenting the false claim for payment or approval to 
or by any person or officer in the service of the United States -au thorized 
to approve, audit, or pay the same; and if this is to be proved, it must 
bealleged. U. S. v. Glover, 32 Fed. Rep. 142. 

With regard to the alleged affidavit, without deciding the question 
whethera commissioner can administer such anoath, it is enough to say 
that the count charges the use of a false, fictitious, and fraudulent account, 
certificate, and voucher, as well as affidavit, and the account, whether 
sVsrorn to or not, set out in the count, will sustain this charge. 

Second Count. The indictment charges the presenting for payment of a 
claim against the United States to George I. Cunningham, marshal, etc. 
The account set out in the count is "United States of America to George 
I. Cunninghaih, United States Marshal, Dr." Surely this waa not pre- 
senting a claim against the United States, or any department or officer 
théreof, to a person in the civil, military, or naval service df the United 
States. Mr. Cunningham could not pay for the government his own 
claim against the government, nôr was he the proper agent of the gov- 
ernment toa^prôye, audit, or pay this claim. This makea it tmneces- 
sâry to diseuse any Other grotind 6f demurrer to the count. Demùrrers 
are sustained. 
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In re DoHRENDORif et al. 
(Circuit Court, D. Kansaa. February 21, 1889.) 

BeSBBTIOK TBOM MIUTABY SEBVICB— SOLDIBBS— MINORS. 

One who remains in the military service of the United States for more than two 
yeare after attaining his majority, receiving pay tlierefor, is within the meaning 
of ReV. St. U. S. p. 334, art. 47, providing that "any * » » soldier who, having 
received pay, or having been duly enlisted in the service of the United States, dé- 
serts the same, shall * * ♦ suffer • » * any punishment » * • whioh a 
court-martial may direct, " and the court-martial's flnding oannot be reviewed on 
habeas corpus, thoagh. his enListmeut was void because of bis minority. 

On Pétition for Habeas Corpus. 
0. W. F. Dasder, for petitioners. 

Aiihur Murray, Acting Judge Advocate, and W. C. Perry, U. S. Dist. 
Atty., for respondent. 

Bbewer, J. The petitioner Augost W. Dohrendorf îs in the mili- 
"tary prison» under sentence of a court-martial, for the crime of désertion. 
The single question is as to i the jurisdiction of that court. He enlisted 
November 23, 13.84, being then a minor, aged 20 years and 9 months. 
His parents were living, and did not consent to his enlistment. He con- 
tinued in the siervice until October, 1887, when he deserted. This pé- 
tition for . his discharge is brought by his mother and himself. Ques- 
tions of the right of a party to a discharge from the military service, 
who enlisted ^s a minor between the âges of 16 and 21, without the 
consent of his parents or guardians, hâve been frequently before the 
•courts, and some very carei'ul and elaborate opinions prepared thereon. 
I shall therefore enter into no discussion of the question hère presented, 
but simply state my conclusions. Article 47 of the rules and articles of 
war (Rey. St. U. S. p. 234) provides that — 

"Any offlcer or soldier who, having received pay, or having been dnly en- 
listed in the service of the United States, déserts the same, shall, in time of 
war, suffer death, or such other punishment as a court-martial may direct; 
.and in tiuië of peace, any punishment excepting death, whicb a court-martial 
may direct." 

Assuming that the contract of enlistment was void, and that he or his 
parents could at any time hâve avoided it, yet, three months after his 
enlistment, he became of âge, arid from that time the control of his par- 
ents and their right to his services ceased. He was his own master. 
He continued in the service for more than two years thereaftër, receiv- 
ing pay for his services. He comes, therefore, within the letter of the 
article, as a soldier who had received pay. As such he was amenable 
to the jurisdiction of the court-martial, and its judgment cannot be thus 
«oUaterally queslioned. In re Zimmerman, 30 Fed. Rep. 176, and cases 
«ited in the opinion; In reHeam, 32 Fed. Rep. 141; In re Spencer, post, 
149, (district cpurt of Kansas, opinion recently filed by Fosteb, J.,) 
and cases cited therein. The pétition will be denied, and the prisoner 
reinanded. 
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In re Spenœb. 
(DteMct CovH, D. Kan»a». Jannary ?0, 1889.) 

DBSEBTIOW FBOM MlLITART SERVICE— JURISBICTION—MlNOBS. 

As enlistment of a minor in the military service of the United States is voidable 
only, and not void, a court-martial bas jurisdiction to try him for désertion, and Its 
findingcannot be revlewed by tbe civil courts. 

On Pétition for Habeas Gorjyus. 
WiUiam F. lÀnn, for petitioner. 

W. C. Feiry, U.S. Dist. Atty., and Arthur Murray, Acting Judge Advo» 
cate, for respondent. 

FosTEK, J., iorally.) This is a habeas corpus proceeding, instituted 
by Charles E. Spencer, alleging in his complaint that he is unlawfully 
restrained of his Jiberty, and held in custody at the military prison at 
Fort Leavenworth by Capt. J. W. Pope, United States army, The com- 
plainant charges that he is illegally restrained of his liberty, and further 
charges that he is held in custody by virtue of the sentence of a court- 
martial heldat Fort Keogh, Mont., in the month of June in the year 
1888, and by sentence of which court he was ordered confined in the 
military prison for the period of four years. He further allées in his 
complaint that said court-martial had no jurisdiction to try him for the 
offense for which he was tried, — that is, the offense of being a déserter; 
and that the sentence of that court is absolutely null and void for this 
reason: that at the time of his enlistment he was a minor, being under 
the âge of 21 years, and that he was enlisted against the wishes and con- 
sent of his parents. The retum of Capt, Pope to this writ shows sub- 
stantially the foUowing facts: That the complainant, Charles E. Spencer, 
was enlisted on the 27 th day of July, 1885, for a period of five years. 
That at the time of his enlistment he took the oath required by the mil- 
itary régulations as to his âge, and therein stated , that he was over the 
âge, of 21 years. On the descriptive list he is carried as being at that 
time 22 years. That he remained in the military service under 
this enlistment until the llth day of April, 1888, at wïnch time he de- 
serted the military service. That he was arrested on the llth day of 
May foUowing, and appeared before the court-martial aforesaid upon the 
«barge of désertion. That he was found guilty of such charge, and was 
sentenced to be dishonorably discharged the service of the United States, 
and that he be confined in the military prison at Fort Leavenworth, 
Kan., for the period of four years; and that the respondent, as the com- 
mandant of said prison, and in pursuance and by virtue of the sentence 
■of this court-martial, now holds the complainant in his custody and con- 
trol. The respondent contends that this court can only go so far in de- 
t«rmining this question as to décide whether the court-martial acted 
withiu the scope of its powersand its jurisdiction. In fact, substantially 
j&ll that is plaimed for this court by çounsel for the complainant is that 
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this court bas the power and authority, in the investigation of thîs case, 
to détermine the question whether th« court-martial did act within tbe 
exercise of its power and jurisdiction in trying this man for désertion, 
and imposing the sentence it did." It has been repeatedly adjudicated, 
and is well decided, that courts-martial are tribunals having their own 
powers and jurisdiction, and that, while acting within the scope of their 
jurisdiction and powers, their judgments and decreés cannot be reviewed 
by the civil courts. If the courts-martial act entirely without jurisdic- 
tion, the civil courts do inquire into the cause of the imprisonment of 
the party held under sentence of the court, and do adjudicate and décide 
■whether thèse courts hâve acted within the scope oî their power and ju- 
risdiction ; - and if the court finds that 'they bave not acted within the scope 
of their power and jurisdiction in imposing their sentence, thén the civil 
courts will discharge the parties held by virtue of such sentence and or- 
ders. 

Assumihg it to be a fact that this complainant when he was enlisted 
was uiider the âge of 21 years, thathe deserted the service as bas been 
stated, that he was arrësted and brought before the court-martial for that 
désertion, the question presented tO this court is this: Did the court- 
martial bave jurisdiction to try the complainant on that charge, and pass 
the Sentence it did? It is contended on the part of the complainant hère 
that, inasmuch as he enlisted when he was under 21 years of âge, bis en- 
listmentwas absolutely void ; t}iat be never in reality entered into the 
military service of the United States; thathe never becaraea part of tbe 
military service or establishment of the United States, and the court waa 
entirely without power and jurisdiction. I do not tbink that position 
cati be maintained. Thfe authorities which bave been read to me seem 
to establish vefy conclusively this rule : that the enlistment of a minor 
is voidable, not necessarily void; and that he doesreally become by such 
enlistment, although und&r âge, engaged in tbe service of tbe United 
States, and subject to the power and jurisdiction of tbe military author- 
ities; and, such being tbe case, tbe courtrmartialhad jurisdiction to arrest 
and try him for the charge of desertiofn; The foUowing authorities sus- 
tain this position : In re £oçrart, 2 Sawy. 397; In re White, 17 Ped. Rep. 
723; In re Datmon, 21 Fed."'Rep. 618; In re Wall, 8 Fed. Rep. 85: Inre 
McVey,2^ Fed. Rep. '878; Ex parte Anderson, 16 lowa, 595; McCono- 
logue'8 Case, 107 Mass. Wi; Reparte Reed, lUO U. S. 13; Walesv. Whit- 
nèy,lU U. S. 564-570, 5 Sup. Ct. Rep. 1050; Smith v. Whitney, 116 
U. S. 177, 6 Sup. et. Rep. 570. Further thàn that, in this case tbe 
complainant offers to show that be would not bave become 21 years of 
âge until the 6th day of October , 1887 . If that fact was made to appear, 
still he was over 21 years of âge at the time of bis désertion, which, to 
my mind, would raise another serions question. Even if the position 
of the conjplainant was otherwise well taken, whether or not a party who 
remains in the service Without objection until after he is 21 years of âge, 
àttd then déserts, tbe oifetise of désertion being cominitted after he has at- 
tained bis majority, could then question bis amehability to the jurisdic- 
tioH of the court-martial, présents,, to my mind, a serious questioû. 
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However that may be, thè authorîties which I hare before recîted vîrtually 
décide that a court-martial in cases of this kind bas jurisdiction to try 
the soldier.for désertion, and tbat its finding cannot be reviewed by the 
civil courts. Both on reason and autbority this case présents quite a «iif- 
ferent question from that where the parents of a minor make application 
for bis release from the military service on the ground of bis minority. 
The complainant in this case will be remanded to the custody of Capt. 
Pope. 



Unitkd States p. Mallard. 

(DittriBt Court, D. South CaroUna. Ootobet 7, 1889.) 

PwaBBT— Oath. . ■ 

Défendant wbs indioted for perjury. The évidence showed that ne maa^ a ver- 
bal statement before a United States commissioner, and o^iarged one B. with vio- 
lating the revenue: law. The commissioner redueed his statement to writinjt, be- 
ginning with the words. M., "beiag duiy sworn," etc., and ending with the jurât 
On being told, "If you swear to this statement, put your mark hère," défendant 
made bis mark. Hèld, that this was an oath. 

IndicttheÂt îàt Peijttï^i ' On motion to instruct jury to acquit. 
H. A. De Saussure, Asst. U. S. Atty. 
Samud J, Lée, for défendant. 

SiMONTON, J. The indictment is for perjury in taking an aflGidavit 
before a commissioner. The case for the prosecution is this: 'Oie de- 
fendant went before Commissioner Lathrop, and màde a verbal state- 
JHent charging one Benbow with violating section 3242, Rev. St; The 
corïimissibher redueed the statement to writing, beginning with the Worda, 
"Personally appeared before nùe Warren Mallard, who, being duly sworn, 
déposes," etc., and ending with the jurât, "Sworn to before me." Ho 
then read the Statement overto the défendant, asking if he cotild Write. 
TJpon the answer of the défendant that he could ûot Write, the commis- 
sioner said to him, "If you swear to this statement, put your mark hère." 
The défendant put his mark. The indictment charges that the défend- 
ant was "duly sworn^" Does this évidence sustain the charge? There 
ik no form prescribed in this state in which an oath must or'may be ad- 
ministered; nor do the àcts of congress lay down any rule on this sub- 
jôct; The oath may be administered on the Book, or with uplifted 
hand, or in any mode peouliar to the religions belief of the person swotn, 
or in any form bindifig on his conscience. 1 Greenl. Ev. § 371. The un- 
derlying principle evidently is that wbenever the attention of the person 
who cornes ^pto swear is called to the fact that the statement is not a 
' Mère asêeveration, but must be sworn to, and, in récognition of this, he 
is asked to do Borne cOrporal actj and does it, thiô is a Staterflent under 
oath. ' And tfiis, without kis^ùg any book, 6f Jai^sinf his hand, or do- 
lûg any 'rel^bùs àc^. ; , ÇoiQpare United' ^tea v. i'oer, 18 ^atphf, 493, 
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6 Fed. Rep. 42. In the case at bar the commissîoner, after reducing t» 
writing the verbal statement of the défendant, read it over to him, with 
the préface and conclusion, both staiing that it was sworn to. He then 
said to défendant, "If you swear to the truth of this statement, put 
your mark." Défendant put his mark. This was an oath. Motion 
overruled. 



BoYD V. Stedman et al. 

(ClrcnU Cov/rt, D. STassachusetts. Ootober 6, 1889.) 

Patents for Inventions — Pkior State of the Art. , t. ^ 

In letters patent No. 336,766, dated January 18, 1881, for Improvea macwnery for 
wlnding yarn, the fifth olaimwasfor à movable carrier with a datector lever to 
stop the windlng of a partlcular spool when the thread breaks, and with a combi- 
nation which pashes the détecter lever ont of the way of the oam-shaft. Seld, 
that as the EngUsh patetit of Muir and Mcllwham (1886) showed devioes for push- 
ing the deteotor lever away from the oam, of which complainant's combinatlon was 
only an improvement, It is not Infringed by an Invention eftectlng tte same 
purpose, but by a différent structural arrangement. 

In Equity. 

Johp, Eoyd sued William I^. Stedman and others to restrain infringe- 
ment of patent. 

Howson & ffmvaon and T. L. Livermore, for compiainant. 

Browne & Brovme, for défendants. 

CoLT, J. This bill charges infringement of complainant's patent ho. 
236,766, dated January 18, 1881, for improvements in machinery for 
doubling and winding yarns. This suit relates to the mechanism em- 
ployed in such machines for stopping the winding action of any particu- 
lar spool when a thread which is being wound upon it breaks or fails. 
In devices of this class, the yarn is passed through an eye or hook at the 
upper end of what is called a "detector lever," which is mounted upon 
a movable carrier. So long as the yarn is unbroken, the detector is sus- 
pended in a raised position. If, however, the yarn breaks, the detector 
drops, and its lower end cornes in contact with a rotating cam-shaft. 
The effect of this action is to release ^' catch" mechanism, which causes, 
through the action of other mechanisms, the rotation of the particular 
bobbin to stop. The efïiciency of devices of this kind seems to dépend 
upon the firra hold of the catch mechanism so long as the yarn is un- 
broken, and on the quick release of that mechanism, with the least pos- 
sible friction, when a thread breaks. The fifth claim of the patent, which 
is alleged to be infringed, relates to a combination of devices constituting 
an improvement in "stop motions," The claim is as follows: 

"Tlie combination of a bracket and movable carrier, having a catch with a 
détecter lever on said carrier, a weighted catch-lever, 39, and rotating cam- 
shaft, 48, adapted to act directly on the end of the detector lever when the latter 
falls into Us path, and release the lever, 39, the descent of which pusbes the 
carrier inwai^ to take the detector lever clear of said cam-shaft." 
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It is necessary in thèse machines that the detector lever should be 
moved out of range of the revolving cam-shaft; and it is this resuit, ac- 
complished by the co-action of the weighted catch-lever and the detector 
carrier, which constitutes the chief value of the combination contained 
in the fifth claim. If Boyd^ had been the first inventor in this class of 
machines to push the detector lever out of range of the cam-shaft by 
nieans of catches and weighted levers, I think this claim should receive 
a broad construction. But an examination of the prior state of the art 
seems to forbid this, and to narrow the claim to the particular means by 
which Boyd accomplished this resuit. The English patent of Muir and 
Mcllwham, of 1866, shows catch déviées in connection with weighted 
levers which push the detector lever away from the revolving cam. I 
am aware that the English device has two weighted levers, instead of 
one, which is found in the Boyd apparatus, and that, consequently, in 
the English device the essential éléments of the combination are five, in- 
stead of four; but this is no more than saying that the Boyd combina- 
tion is more simple and compact, and is therefore an improvement upon 
the Muir and Mcllwham machine. In both devices, however, a revolv- 
ing cam, striking the end of the detector lever, releases catch mechanism, 
which causes a weighted lever to fall, and to move, in its descent, the 
detector carrier away from the revolving cam. The important feature 
which Boyd says constitutes the chief value of his fifth claim is undoubt- 
€dly found in the English device. In their fundamental features, and 
in the resuit accomplished, the two machines do not ditfer. I do not, 
therefore, see how I can give this claim of the Boyd patent the broad 
construction contended for. In view of the prior state of the art, this 
claim i^QUSt be limited to the improved forûi of devices therein described. 
The défendants' machine differs in important particulars from Boyd's. 
The structural arrangement of its parts is not the same. The catch mech- 
anism and other portions of the machine are quite différent from those 
found in the Boyd apparatus. I do not deem it necessary to enter into 
a particular comparison of the two machines, because it is apparent upon 
examination that, if Boyd is limited to his improved form of devices, 
the défendants' machine does not infringe. No infringement being shown 
in this case, it foUows that the bill must be dismissed. 
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Hat-Sweat Manuf'g Co. v. Davis S. M. Co. 

{Gircuit Court, A'. D. 2few Yorlc. October 11, 1889.) 

Patents fob Invextions— Waht op Notbltt. '' 

A hat-sweat ■whlch is new only In u;»ltlng the tacklng slip to the leather band 
by a turn-over seam Instead of by the ordlnary seam, in whlch the stitches 
perforate the outer face of the band, le not patentable for want of novelty. 

In Equity. Bill for an infringement of patent. 
For opinion on motion to set aside service of summons, see 31 Fed. 
Rep. 294; on motion for preliminary injunction, see 32 Fed. Rep. 401. 
John R. BenneU, for complainant. 
Edmund Welmme and William. A. Jenner, for défendant. 

Wallace, J. The question which arises at the outset of thîs case is 
whether there is any patentable novelty in the hat-sweat of the first claim 
of the patent. The claim is: 

"A Bwe»t for hats or caps of any kind, having a cord, reed, or spring-rod 
attached to the body of the 9weat or band by means of a covering lapping over 
the reed, and secured to the band by a row of stitches passing through the 
lapped portion of the covering and through the bandât a distance from its 
edges, substantially as shown and described." 

This claim is for a sweat leather, (à plain leather band) secured to a 
taoking slip (generally made of oil-silk or glazed niuslin) inclosing a 
reed or cord. The parts are secured together as foUows: The tacking 
slip is folded around the reed aiid laid sufiBciently over the edge of the 
leather band to allow the two to be united by eithér zigzag or stràight 
stitches which pass down close to the reed and through the tacking slip 
a short distance within the edge of the leather band, and after the parts 
hâve been thus united,. the tacking slip is brought around parallel with 
the back face of the leather band, thus folding the edge of the band back 
upon itseljF, apd concealihg the stitches completely on the outer face. 
The hat-sweat, as thus prepared, is ready to be attached to the hat by 
stitching the tacking slip to the hat body. It ma}' be shortly described 
as consisting of a tacking slip folded over a reed or cord, a;nd a leather 
band, the parts being united by an ordinary turn-over seam. If the 
stitches perforated the outer face of the leather band they would come in 
contact with the head of the wearer of the hat, and furnish channels for 
conducting perspiration to the body of the hat, thus discoloring and soil- 
ing the exterior. In the prior state of the art hat-sweats were variously 
prepared and attached to the hats. In some instances a plain band of 
leather was sewed or whipped directly to the body of the hat; in others, 
cloth inclosing a reed wasstitched to the leather band, and the band was 
sewed to the hat-body; in others, the tacking slip of cloth inclosing the 
reed was first sewed to the hat-body near the junction of the brim, and 
then the leather band was sewed to the tacking slip by over and over 
stitches inclosing the reed; and again, the tacking slip, with its inclosed 
reed, was stitched to the leather band by over and over stitches securing 
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the reed. A ptior paient to Bigelow shows a hat-sweat in whîch an in- 
dependent tacking slip is secured to the leather band by stitchea which 
pass over and inolose the reed of the tacking slip, or by a straight line, 
of stitches; and when this tacking slip is stitched to the hat-body, and 
the leather band folded toits place, the stitches over the reed are on the 
back face of the band, ont of contact with the head of the wearer. It is 
apparent that the hat-sweat of the claim is only new in the feature which 
consists in uniting the tacking slip to the leather band by a turn-over 
seam instead of by the ordinary seam, in which thé stitches perforate the 
outer face of the band. Thjs is not invention, not only because the 
turn-over seam was an old and well-known substitute for the ordinary 
seam in making garments, but also because that seam had been used in 
hat-sweats, as shown in the patent to Baldwin, as a substitute for the 
ordinary seam, and for the purpose of protecting the hat from the per- 
spiration liable to pass through the needle perforations. The biU is dia- 
inissed, with costs. 



Magin V. Cable. 

Same V, Lehman. 

(Circuit Cmirt, N. D. New York. October 28, tSSft.) 

Patbnts ïob Invbntions— Anticipation. 

Letters patent No. 248,646, were granted to Charles Gordon October S5, 1881, for 
improved apparatus for ooollng and drawing béer. The spécifications claimed as 
inventions tfie surrounding the f aucet with a cold-air passage, an upper ice-box con- 
nected with the cold-air passage, By means of which the air cooled in the ice-box 
and the water produced by the melting ioe oools the liquid in the supply-pipe con- 
nected with the f aucet, and the surrounding the outer pipe with a nou-conducting 
jacket. Claim 1 was the combination of the ice-box, supjiy-pipe, faucet, and cold- 
air passage. Claim 4 was the combination of the ice-box, supply-pipe, faucet, lower 
chamber, and cold-air passage communicating between the ice-box and lower cham- 
ber. Held, that claims 1 and 4 were anticipated by an apparatus inrented and put 
in use by one Meinhard in 1877, and used for four years, embodylng the same prin- 
ciples as the Gordon invention, exoept the non-conducting jacket surrounding the 
air passage. This jacket was simply a space flUed with non-conducting material, 
to prevent the absorption of beat by the air in the cold-air passage. This addition 
was common knowledge and not invention. 

In Equity. Bills for infringement of patent. 

For statement of the claims of the patent, and opinion on former hear- 
ing as to its validity, see 24 Fed. Rep. 743. 

John R. Bennett and George B. Sddm, for plaintiff. 
Jodah Sullivan, for défendants. 

Blatchford, Justice. Thèse are two suîts in equity, brought for the 
infringement of letters patent No. 248,646 , granted to Charles Gordon, Oc- 
tober 25, 1881, for an "improvement in apparatus for cooling and draw- 
ing béer." It is the same patent which was involved in the suits of 
3Iagin v. MeKày and Magin v. WéUeer, 24 Fed. Rep. 743, (decided by 
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me in this court August 20, 1885.) In the opinion in those cases the 
material parts of the spécification and the four claims are set forth and 
the opération of the apparatus is described. It was there held that, so 
far as claims 1 and 4 were concerned, the invention was anticipated by 
an apparatus put in use by one Meinhard, in Rochester, N. Y., in the 
summer of 1877, and which was continued in use about four years. A 
description was given of that apparatus, and it was held, on the évidence, 
that it was practical and successful, and embodied the same principleaa 
that of Gordon; that it was continued in use for nearly two years after 
Gordon obtained bis patent; and that, although it did not contain the 
non-conducting jacket surrounding the outer wall of the cold-air passage, 
which was a feature in daim 3 of the patent, there was no patentable in- 
vention in adding a non-conducting jacket to the éléments found in claim 
1, or to those found in claim 4. Infringement of claim 2 was not al- 
leged in those cases. The bills were dismissed on the ground of the 
prior existence of the Meinhard apparatus. In the présent suits infringe- 
ment is alleged in each of them of claims 1 and 4 of the Gordon patent. 
The testimony on both sides taken in the McKay and Welker suits in 
regard to the Meinhard apparatus is introduced in évidence in the prés- 
ent cases, and voluminous proofs in addition bave been taken by both 
parties in regard to that apparatus. A careful examination of ail the 
évidence, with the aid of exhaustive briefs for the respective parties, con- 
firms me in the conclusion at which I arrived in the McKay and Wdker 
Cases, — that the invention embodied in claims 1 and 4 of the Gordon 
patent existed in the Meinhard apparatus prior to the time when the in- 
vention was made by Gordon, and that that apparatus was practical 
and successful. The bill in each case must therefore be dismissed, with 
costs. 



SCHULTZ BeLTDÎG Co. tl.WiLLBMSEN BeLTING Co. 
(flircuU Court, E. D. Missouri, E. D. Ootober 80, 1889.) 

Patents fob Inventions— Anticipation. 

Letters patent granted to one Schultz, April 19, 1876, for "a new article of manu- 
facture, — leather having tanned surfaces and an interior of pliable raw hide, " — aro 
vold as similar leather has been made by the same process In various parts of the 
country before the letters issued, and the only discovery, if any, is that leather 
imperfectly tanned is for some uses préférable to perfectly tanned leather, and n» 
such discovery is claimed. 

In Equity. Bill to restrain infringement of patent. 
C. H. Krum and W. H. Thurstan, for complainant. 
Tayhr & Follard and Lubke & Muench, for défendant. 

Thayer, J. The spécification in this case describes an alleged im- 
proyement in the method of manufacturing leather. The patentée says, 
in substance, that heretofore, in making leather, it has been customary 
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"to tan the hide through and through, the hide for that purpose being^ 
immersed in tan liquor for several months, and even y ears ; " that by the old 
process the interior of the hide is tanned equally with the surface, the effect 
being to diminish the strength of the leather so produced as compared 
with raw hide. He further states that if the raw hide is not immersed 
in tan liquor at ail, but is merely "fuUed, curried, and stuffed," while 
the hide becomes pliable, and its tensile strength is increased, yet it i» 
not durable, and will lack body and finish. To combine the advantage» 
of raw hide and fuUy tanned leather, the patentée then describes a pro- 
cess of manufacturing leather that differs from the old process admitted 
to be in vogue, only in the respect, that the hide is immersed in tan liquor 
for a much shorter period, — say, from 8 to 10 days, — the resuit being 
that the outer surfaces of the hide are tanned, while the interior stratum 
is only partiaUy tanned, and retains ail the qualities, including the 
strength, of fuUed and stuffed raw hide, but is not subject to décompo- 
sition. Having described the process and the merits of the product, 
the claim of the patentée is as follows: "As a new article of manufact- 
ure, leather having tanned surfaces and an interior of pliable raw hide, 
substantially as described." It thus appears that the patent in this case 
covers an alleged new product, the same being the resuit of a new or im- 
proved process; and it is not denied that such a product may be the sub- 
ject-matter of a valid patent. Smith v. VuLcanite Oo., 93 U. S. 489; Ftti- 
canite Oo, v. Smith, 1 Holmes, 354. The contention is, however, that 
neither the process described, nor the product claimed in this patent, 
was new; and to this point the évidence for défendant, as well as for the 
complainant, was chiefly directed. 

It will suffice to say that the testimony in the case shows to my entire 
satisfaction that prior to the granting of the Schultz patent on April 19, 
1876, a very considérable amount of leather had been produced and sold 
at Louisville, Ky., Cincinnati, Ohio, and St. Louis, Mo., and probably 
at other points in the United States, having tanned surfaces and an in- 
terior stratum of pliable raw hide. The testimony of ail the witnesses 
supports that conclusion, and the fact is not seriously controverted by 
coraplainant's counsel. I hâve no doubt, however, that very much of 
the leather of the kind last mentioned, that is shown to hâve been in the 
market prior to the date of complainant's patent, was what was regarded 
at the time as imperfectly tanned leather. The leather in question in 
many instances no doubt was withdrawn from the tanning vats before it 
was tanned through and through, owing to the great demand for leather, 
and the désire of manufacturers to get their product on the market as 
soon as possible. Probably the manufacturers of such leather and the 
dealers therein did not regard it as being either as serviceable or valua- 
ble as perfectly tanned leather. But thèse concessions do not aid tha 
complainant's case. The fact remains that the product claimed as th& 
resuit of an improved process was not new. The same article had been 
produced before, and manufacturers knew very well how to produce it 
before Shultz filed his spécification. If he made any disdbvery it con- 
sisted in his finding out that leather imperfectly tanned — which every 
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^Qn0r knew hotr tQ make, and many ,ol them had made— rwas préférable 
fiârjBOBie uses (notably for belting) to perfectly tanued leather. But 
tbat discovery, even if itconld be patented, bas not been claimed. And 
I may further add in tbis connection, tbat thegreater tensile strengtb of 
leather iiûperfectly tanned (^whieh ia the chief meriti claimed for com- 
plainant's leatber when u^d forbeltiijg purposes) was a fact well known 
to tannera long before tjxè date of complainant's patent. It was well un- 
derstood among tanners tbat raw bide bad greater tensile strengtb tban 
leather tborougbly tanned, and hence tbat a strip of leather witb an in- 
terior stratano of raw bide between tanned surfaces was uecessarily stronger 
^ban a strip ûf leather of the same dimensions tanned tbrougb and tbrough. 
It will be ùnderstood, of course, tbat in deciding tbis case the court does 
not impugn the doctrine tbat the accidentai discovery of a new compound 
or new article of manufacture by a perspn wbo did not bave or retain 
suffioient knowledge of tbe process to reproduce tbe compound, or ex- 
plain bow it was produced, will not invalidate a patent granted to an- 
otber pergon wbosubsequently makes tbe same compound or article, and 
explains tbe method of production. Ransom v. Mayor, 1 Fisb. Pat. Cas. 
265; Tîtghamv. Proctor, 102 U. S. 711. That doctrine bas no applica- 
tion to tbis case, for the reason tbat tanners bave long known bow to 
make tbe new article of manufacture described in tbe patent; and wben 
such article bas beretofore been made, its production was not accidentai, 
but intentional, 

, Witb référence to tbe contention of complainant's counsel tbat tbe pat- 
ent in controversy sbould be upheld on tbe strengtb of tbe décision in 
Smith V. VulcanUe Go. , mprà, and that no distinction can be drawn be- 
tween tbe two cases, it will sufiBce to say, that in tbe case cited tbe pat- 
ent was upheld on the ground tbat a new product bad resulted from 
tbe described process, that differed from ail that bad preceded jt in de- 
gree of usefulness and in kind, and tbat had new uses and properties. 
In the case at bar tbe alleged new prpduct is conclusively abown to be 
old, and tbe process by wbich it is produced is also old. For want of 
patentable novelty tbe patent is adjudged to be void, and the bill is ac- 
cordingly dismissed. 



RoYEB V. ScHULTZ Beltinq Co. et al. 
(Oirewlt Court, H. D. MîssovH, E. D. Ootobei- 14, 1889.) 

PATBSTS POB INVBNTIONS— BiTENT Oï CLAIM— TKDATMENT OF HiDBS POB BbLTISS 

Leathbr. 

The olaim Of letters patent No. 149,954, issued to Hérman Royer, April 21, 1874, 
was lor "the treatment of the prepared raw hide in the matiner and for the pur- 

g oses set forth,.", The method of treatment described was (1) the removalof the 
air from the hldebysweating; (3) drying the Ude perfectly hard; (8) inserting 
it in water for Ift or 15 minutes; (4) fuUing or softening it by meehanloal means; 
(5) spre^iag pn it a certain mixture; (6) fulling this mixture into it in a suitable 
machine; (TjTnioistening it 4 or 5 times a day ; (8) stretching it, and cutting it into 
suitable pieceà Tbe spécification .refera to the patentee's "mode of preparing 
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lilâe8,"and says that it Is neceasary to make use of a préparation snbstantially 
as described, lu order to render raw bide fit for use. The olalm was amended so as 
to conf orm to above on suggestion f rom tbe patent-office that a claim for preparing 
raw bides by tbe fnlllng andbending opération and tbe preserving mixture was not 
patentable. Held, tbat tbe claim must be limited to tue wbole process desoribed, 
and tbe patent was not infringed by a variation in tbe metbod of making belting 
leathsr; as, by llming, instead of sweatlng, green bides. Following Rayer ▼. 
Oou/pe, 88 Fed. Kep. 113. 

In Equity. Oh bill for infringement of patent. 
BroaMead & Hamader, Wm. M. EccUa, and M. A. Wheaton,tot oom- 
plaînant. 

C. H. Krum, for défendants. 

Thayéb, J. The testimony în this case does not sustain the charge 
of infringement, unless the claim of Royer's patent, No. 149.954, Se 
construed as covering broadly the method of making belting leatherout 
of prepared raw hide, bystufSng the hide, by means of a fulling-ma- 
chine, with a mixture composed of tallow, wood-tar, and resin. In the 
case of Royer v. Coupe, 38 Fed. Rep. 113, it was held that the claim 
did not admit of such a libéral interprétation; that, if the claim was 
given such a broad scope, the patent would necessarily fall in view of 
the prier state of the art of tanning, and hence that the claim in ques- 
tion must be limited to the entire process described in the spécification, 
consisting of (8) successive steps, whereby raw or green hides are first 
denuded of their bair by means of a "sweating process," then "dried 
hard," and subsequently stuffed in a fulling-machine, with a preserving 
mixture consisting of tallow, wood-tar, and resin. In that case it was 
held that the patent was not infringed, unless the process was used in 
its entirety; and, inasmuch as the défendant in that case removed the 
hair from green hides by a liming process, instead of by sweating, the 
bUl was dismissed. 

In the case at hav the testimony shows that the sweating process men- 
ïioned in the Royer patent is not used by the défendants. It also appears 
that by the défendants' method of treatment the hides are "limed" and 
' bated , " and that they are also partially tanned . In each of thèse respects 
défendants' process varies from the Royer process, and the patent is not in- 
fringed, unless this court gives a broader scope to the claim than was ac- 
corded to it in Royer v. Coupe. This the court must declineto do. The 
Spécification and claim of Royer's patent is so worded, asVas well shown 
by Judge ,CoLT, as to leave it in a great measure uncertain whether the 
patentée ihtended to claim the entire process described, of removing the 
hair from greçn hides by sweating, and subsequently drying them, and 
then stuffing them, by means of a fulling-machine, with a preserving mix- 
ture, or whether he intended to claim only those steps of the process by 
which a particular preserving mixture was wbrked into the fiber of pre- 
pared raw hide, by means of a fulling-machine. The doubt which arises 
from the language of the spécification as tothe proper construction of the 
claim is in itself sufBcient to warrant the court in adopting the con- 
struction alréady givén to H; afterfuU considération, in the first circuit, 
cil thegrôund of comityr But, in addition to that view of the matter, 
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ît is proper to add that Judge Colt states as one of the grounds of hîs 
décision, that the file-wrapper in the patent-ofRce shows that -when Roy- 
er's application for a patent was pending, the patentée modified his orig- 
inal claina, which as drawn, was so worded as to cover the stufiBng pro- 
cess with a preserving mixture, and cast the claim in its présent form 
solely in view of a communication from the patent-office to the effect 
that the whole method described in his spécification of making belting 
leather out of green hides might be patentable, whereas that portion of 
the process which consisted merely in stuffing prepared raw hide with a 
preserving mixture such as was described, by means of a fulling-ma- 
«hine, was not patentable. The fact thus adverted to, that Royer cast 
his claim in its présent form in compliance with a suggestion from the 
patent-office that the whole process by him described was perhaps pat- 
entable, while a part of it was not, ought to settle the construction of 
the claim, no matter what view might otherwise be taken of the same. 
Admitting the rule to be that a claim in a patent is to be construed with 
référence to the spécification, yet, when the claim, considered with référ- 
ence to the spécification, is ambiguous, speciEd significance should be 
attached to correspondence between the patentée and the officiais of the 
patent-office, showing how the latter construed it, and what was the ex- 
tent of the monopoly intended to be grauted. This court accordingly 
adopts the construction given in Roy&r v. Ooupe, holding that Royer's 
daim mustbe limited to the whole process described in his spécification, 
and that the patent is not infringed by one who varies the method of 
making belting leather in a material respect, as by liming green hides 
to remove the hair, in place of sweatipg them. The bill is accordingly 
dismissed. 



Royer v. Schultz Belting Co. et al. 

(CirciiW Cmirt, E. D. MiSBorwrii E. D. Ootober 26, 1869.) 

Patents fob Inventions— Belt-Shiftino Dbvicb. 

The claim of certain letters-patent Kranted to Herman Royer was, "In oombina- 
tion with the drum of a raw-hide f uUmg-maohine operating to twist the leather al- 
ternately in one direction and the other,-a shifting device for the purpoae of making 
the opération automatio and continuons. " The belt-shifting device had long bef ore 
been used inlbombination with the roUer of a washing-machine for the same pur- 
pose, and could obviously be used in combination with many machines, to impart 
reverse motion. It appeared that it was flrst applied to the patentee's machine by a 
mechanic, who was not shown to hâve worked under the patentée' s direction. SelcL 
that the combination was not patentable, and, if it was, that the patentée was not 
a sole inventer. FoUowing Boyer v. Manufactwrimg Co., 20 Fed. Kep. 853. 

In Equity. On bill for infringement of patents. 
Broadhead & Haeussler, WiUiam M. Eccles, and Af, A. Wheahm, forcom- 
plainant. 

Gieder H. Krum, for défendants. 

Thayeb, J, The patent involved in this caae was held to be învalid 
in the case of Royer v. Manufacturing Ci>. , 20 Fed. Rep. 863. In the case 
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at bar it is stFenudusly insisted that the leamed judge who decided thal^. 
case, overloolj^ed the fact that the patent in, question wàs for a combina- 
tion of a belt-shifting device, with the'drum of a raw-hide fulling-ma- 
chine, and that he erroneously decided thé casé upon the theory that thg 
patent only covered the shifting device, and was void beeause th^t de- 
vice was old, or beeause thé patentée had inerely applied such old de- 
vice to a new use. There is some language in thé décision that no doubt 
furnishes ground for such contention, but in view of ail that was said it 
appears, I think, that the, court in fact held the patent to be void, on 
the ground that the combinatioh described and claimed was not a pat- 
entable combination, in view of thç state of the art; and in that view I 
concur. 

The single claim contained in this patent is no doubt a combination 
claim. "I claim," says the patentée, "in combination with the drum 
of a raw-hide fuUing-machine operating to twist the léather alternately 
in one direction and the other, a shifting device, for the purpose of mak- 
ing the opération automatic and continuons, substantially as described." 
In the case at bar the testimony shows without contradiction that long 
prior to the timç that the patentée claims to hâve conibined the bélt- 
shiftlng deviee with the drum of a fulling-machine, it had been used in 
combination with the roller of a washing-machine, that was designed to 
tijim first in one direction and then in the other^ for the purpose of mak- 
ing that opération automatic. The same pr'ôof sçems to bave been tén- 
dered in the case above cited, decided by Judge Dkummond. The belt- 
shifting device in question isnothing more thana device to shift a driv- 
ing-belt from one puUey to another, the two pulleys being located side 
by side or in close proximity to each other, and being keyed to différent 
driving-shafts. Motion is communicated to the belt-shifter by a belt 
passing over a pulley keyed to à revolvirig shàft, and, when thus set in 
motion, it opérâtes automatically to push the driving-belt of a machine 
from one pulley to another by a speciés of mechanism not necessary to 
be described, beeause not involved in this case; and in this manner, by 
giving the driving-shafts to which the pulleys are keyed a bearirig on ' 
opposite sides of a wheel or roller to be turned, ita motion is reversed at 
intervalg. Proiào the brief description hère giveb it is obvions that the 
belt-shifting device in question is susceptible of being used in combina- 
tion with a great many machines, for the purpose of imparting reverse 
motion; and it is admittéd to be an old device. Complainant claims to 
hâve placed it in combination with the druKi of a fulling-machine, to 
make it revolve in différent directions at intfervals, and upon this claim 
bis patent is based. Prior to that time, however, Peter F. Clerc com- 
bined it with the roller of a washing-machine, to reverse the motion of 
the roller periodically; and it goes without saying that it might be oom- 
bined with the driving wheel or shaft of any machine in, such manner 
as to reverse its motion automatically, and that each particular combina- 
tion could be claimed as patentable, if complainant's patent js yalid. 
The application or adaptation of the belt-shiftipg device to a fulUng-ma- 
chine appears to the court to bave involyed .merely an exercise pf ordi- 
v.40F.no.3 — 11 
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niary tnecbanical skill, cônsiderin^ thè fact that the belt-shifting device 
■wàs bld, and that 'Clerq had alréaîcijr placed it in combination with the 
roller of à washing-machine for tliè purpose of making its action auto- 
mafiq. This view îs «rpngly enforced by the testimoay showing how 
the ailé^ed patentable combination happenèd to be madè. It appears 
thatÉoyer, the allegèd îhyentor, was referred tb Clerc as a person who 
khew how to nààke '"reversera," as the belt-shifting device was then 
terraed; that he applied to Clerc to rnake' a reverser for his fuUing-ma- 
chine, and gave him a plan of the satné, and thàt Clerc àccordingly made 
one adapted to the fulling-màchihe in question, and that it worked well 
the first time it was tried, and was théèarhe device that Clerc had previ- 
onsly applied to a washingy-njachine.. It does not appear that Royer 
gave Clerc âny directionSj'asto the construction of the reverser, 0r mode 
of application to a fulling-rdacliine, or that thé latter worked uùder Roy- 
er's sapervision. Clerc was applied to as a mechanic who khew how to 
make xeversers, and who ûnderstood hoW to adapf them to machines of 
any description,; for the purpose of imparting reverse actioii automat- 
iôàlly.' In ihe light of this téstimoriy it appears to the court that the 
combination of the belt-shifter with the drum of a fuUing-machinè was 
not a patentable combination, ànd that, if it was, the alleged patentée is 
not solely entitlçd to thé crédit of the invention, but that Clerc was at 
least: a joint inv'ehtor. Thé bill in either évent lùust be dismissed} and 
it is so ordered. " "" 



McBbide !f). (Siujis iD£ Tqub Plow Co. et a2. 

, (Cir<n«it Court, s, p. lotço. October 18, 1S89.) 

■<■!,■;.,:'■, %,:,;■.■■.,?!• ■.;:.•.'., :■ ■;^- 

1. S^DBBAX. CotmTS— JtJBieDIOTION— iWiAIVBR. , 

A corporatiou ofànothèr Btate; défendant In a suit lù' a fédéral court whlch has 
^ ijurisdlGtiôn Df Uie subjedt-matdarj by appéaring, flUn? answer, and takingi testi- 
,v,, iwon^, 'waireaits ri|;ht to insist o;n the hearing that it oaa be sued in the dJistriotof 
' Its résidence only. ' 

2. Patbnts fôb Inventions— RiDiNO I^ws— Novbltt. • ' ' 

- LetterB patèht ïTo. iSi,1M, issiied to John H. McBrlde, for a "riding attaChment 

; ! top plows " wstp for a oombinaypn eqabling the driver or a Jlow. while seated on it, 

i to regulate the wjdth and d'epth of fuirow. It appeared on blll' for infririgement 

thërebf ' thàt'f|)rlcxr patents had been^ gr^ted for similai' juventions, but it was not 

, jQlearthatcomplainant's oombinationvwas nqt new. HeJd,, that the prima faote 

case 01 validité of thé patent arïsing f rôm its issue wa» not overcome. 

8». Samb— Inpejnobi^NT,, 

Conlplainânt'Bpatent îe not înïrtti^ëd by plows inanuf actured uhder letters patent 
,iHo. 883,284, J»?u»d?to ehariea S. Ruef, lïovember 23, 1886, whioh attalns the sama 
pbjects, but bv a différent combination of the parts, as complainant's patent doea 
' iiot appiy to'tSfrlndéï/endèiat parts, they having been préviously usedi 



In Éqi^ity. Bill for iûfrin'èementof patent. 
Cote, ÉcVeyÀGtdrk., for coniplaiiiant. 
JbAri Ô^imfùncàiâni fof deiefiÔàûta'^ 
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Shib^s, J, The firstrques,tion for determina.tipn in this cause is that 
of jujçi^cJiQtion over t^e Grçmd de Tour Plow Company, a corporation 
qreated «pder ; the laws ,of the state of Illinois. • ' The company àpîpeared 
in th© cause, filed an j^nsjyer :to the mérita, has. taken testin^ppy, and 
now, uponthe final he^ring, not by a plea to tl^e jurisdiction, but by a 
mère suggestion of counseljseeksto question the jurisdiption oî tl?e çour^ 
upon the theory that it çannot be sued in a district other than that, of its 
résidence. Counsel cites authorities in support pf the well-recognized 
priuci pie that consent of partiescannot confer jurisdiction upon the courts 
of thiç United State^, when suph jurisdictipn doçs not in fapt exist, It 
appearsfrom the record, not only that the cpntroyersy arises under the 
patent laws pf the United gtates, but also thiatthe complainant, wheQ 
the suit was brpught, was ^nd continues to be a citizen pf the state pf 
lowa,; and the défendant copipany was and is a corporation çreated under 
the law;^ pf the state of Illinois. The case, therefore, is one within jthe 
jurisdiction of the United State^ courts, and the question really presented 
iswhether the company can waiv'e the right' of insisting thaJ: it cai:^ be 
sued only in, the district of its résidence. Had the company, when it 
first appeared to the action, presented this question by motion, plea, or 
other proper method, it may be that its contention would bave been sus- 
tained. Itdid not do so, however, but joined issue on the merits, and 
it cannot benow permitted by mère suggestion to raise the questipn at 
the présent time. In cases of this oharacter I do not think the act of 1888 
has changed the rule recpgnized under the judiciary act of 1789 and sub^ 
sequent statutes, that questions of jurisdiction, in the sensé of the pioper 
place or district for the bringing of the suit, should be raised by proper 
motion or plea, and, if not thus presented, are deemed to be waived. 

The questions presented by the pleadings of the parties are as to the 
validity pf letters patent No. ,284,036, issued looomplainantfor a"riding 
attachment for plows," and as tp infringement thereof by the plows manu- 
facturçd by the défendant corporation, and sold by the pther défend- 
ants as its agents. The invention sought to be covered by the patent to 
complainant is practically upon a combination having two main objecta 
in view, i. e., the enabling the driver pf the plow, while seated upon 
the driver's seat at the rear end of the plow, to raise and lower the point 
pf t^ieplow when in opération, so as tp lessen or increase the depth of 
the furrow; and, secondly, to regulate the width of the furrow while 
maintaining the plow in such a position as that it will operate steadily. 
For the accomplishment of thèse purposés the complainant devised a 
combination at the front end of the plow-beam, a devis, rack, fjrame, 
caster-wheel, a lever and link combined with each other, and a plow-beam, 
and at the rear an axle-frame, driver's seat, a rack, a wheel-bearer, two 
wheels and lever, combined with a plow-beam and plow. It is in^poa- 
sible, without the aid of drawings, to fuUy ^espribe the relation and 
workings of thèse several parts of the combination, and also pf other por- 
tions of the machines as exhibitjed in the drawings attached to the pat- 
ent, and it will npt be attempted. It appears fiom the évidence iji^ the 
case that plpiivs constructçd acçprding to the combinations showniit^çom- 
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plainànt's patent are of practîcal value, and that the driver upon the 
plow, by the use of the machinery provided, is ènabled to regulate the 
opérations of the plow in a convenient manner. The combination thereof 
has a vEilue sufficient to sustain the patent if it was novel when patented. 
A large number of patents of date prior to that of complainant hâve been 
introduced for the purpose of showing the state of the art, and thus seek- 
ing to sùataih the défense of want of novel ty. It cannot be questioned 
that it appears therefrom that complainant is not a pioneer in this field 
of invention. Broadly stated, it is apparent that in ail devices of any 
practiçal value ibtended to combine a riding attachment to a plow, the 
main ôbject to be provided for is enabling the driver, when in his seat, 
to control thé opération of the pldw proper; for, unless the driver can, as 
necessity arises, control the depth and width of the furrow, and the 
steady movèment of the plow, the addition of the riding attachment 
would hâve little value. Without gôing into a statement in détail of the 
varions devices shown in the several patents introduced in évidence, it 
is sufficient to repeat what has alréady been said, that it appears there- 
from that complainant is not a pioneer ih this Une of invention, either as 
to the resuit sought to be accomplished or the means used to bringabout 
the resuit. On the otherhand, it bas not. been made clearthat his com- 
bination is not novel as such, anji it cannot be held, therefore, that the 
prima fade case in his favor, arising from the fact that he holds a patent 
duly issued, has been successfuUy inet. The défense, therefore, of in- 
validity of complainant's patent^ cannot be sustained. 

Upon the question of infriiigement greater difficulty arises. It is ad- 
mitted that the défendant corporation has been manufacturing and sell- 
ing plows' constructed according to the spécifications and drawings at- 
tached to letters patent No. 353,234, issued to Charles S. Ruef under 
date of Noveniber 23, 1886; and the contention of complainant is that 
they ate in fact an infringemént. In substance, the purposes arrived at 
in the several combînations shown in the McBride and Ruef patents are 
identical, and it is to be èxpected that many of the several parts in the 
différent machines should be' fdtind' to be absolutely ideuticaJ. As com- 
plainant is not the inventorj liowever, Of any of sueh indépendant parts, 
the mère usé thereof by the défendants does not constitute an infringe- 
mént. In many respects the construction of the two machines is sub- 
stantially tbe same, and generally it may be said that, if the McBride 
machine was the first of its kind in its entirety, the Ruef machine would 
certainly iiifringe it in several pàrticulars. But McBride is not the in- 
venter of the several co-acting parts of his machine, and it was therefore 
opén to others to use thèse several parts, or any number thereof, and by 
new combinations thereof work oùt the same resûlts accomplished in 
whdle or in part by complainant. Of course it is not meant by this that 
the conséquences of infringemént could be escaped by slight changes in 
the combination, or by changihg the mère position of some of the parts; 
but', if the différences were sueh that a tlew combination was the resuit, 
it would not then be an infringemént. While the question is not by 
any mèans entirely clear ttor free from doubt, yet the conclusion reached 
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18 that the spécifie forms of combinatiou found in the McBride machine 
are not repeated in the Ruef machine, and therefore the charge of in- 
fringeraent is not sustained. The bill of complainant must therefore be 
dismissed, at his costa. 



Richards v. Michigan Cent. R, Co. et al. , (three cases.) 

(CîrcuU Court, N. D. Illinois, N. D. October 21, 1889.) 

PATBNTg POB lîîVBNTIONS— GBAIN-TbANSFBRKINO APPARATUS. 

Letters patent granted November 18, 1884, to Edward S. Richards, for a "graln- 
transferring apparatvis, " covered a oombinatlon of (1) a stationary building; (3) 
two railway traoks passlng into or on opposite sides of suoh building; (3) elevating 
apparatus; (4) an elevated hopper-scale, with a valve in the bottom; and (5) a dis- 
charge-spout, for disctaarging the grain from the bottom of the hopper into the car 
on the opposite sida from the car from whioh it was tal!;en. Held, that the combi- 
natiou was not patentable, as it was but an aggregation of old parts, with nothing 
doue by either which it did not do when acting separately. 

In Equity. On bills for infringement of patent. 

W, A. Gardner and Armstrong, Reed & Dyche, for complainant. 

Q. Payson and Sidney Smith, for défendants. 

Blodgett, J. Thèse are bills in equity, charging the respective de- 
fendants with the infringement of a patent granted to complainant, No- 
vember 18, 1884, for a "grain-transferring apparatus," and praying an 
injunction and accounting. The apparatus described in and covered by 
the patent consists of a stationary elevator building, with two railroad 
tracks passing into or along-side the building on opposite sides, (I see 
no reason why the device wouW not operate equally as well if the tracks 
passed along-side the building as if they passed into it,) so that ordi- 
nary grain-carrying railway cars can stand on each track opposite, or 
nearly opposite, to each other; an elevating apparatus, so arranged as to 
elevate grain from the chute, or pit, into which it is shoveled or dumped 
from the cars to a scale-hopper in the upper part of the building; and 
a spout leading from the bottom of the hopper, so as to carry the grain, 
after it is weighed, to the car on the opposite track. The patent con- 
tains two claims: 

"(1) Thecombination of a fixed or stationary building, the tracks, F and G, 
an elevator apparatus, and elevated hopper-seales, baving a flxed or stationary 
hopper, provided with a valve or slide in ita bottom, and a discharge spout, 
P, adapted and arranged for discliarging tlie grain dlrectly from the sald hop- 
per into a car, substantially as specifled, and for the purposes set forth. (2) 
The combination of a fixed or stationary building, the tracks, F and G, two 
or more elevating apparatus, a séries of two or more elevated hopper-seales, 
baving fixed or stationary hoppers, each baving a valve or slide in its bottom, 
the discharge spouts, P, P, adapted and arranged for discharging the grain 
directly from the said hoppers, respectively, into a correspondingly arranged 
car, a horizontal convoyer, the chutes, J, J, having therein the doors or valves, 
K and L, and the slides or doora, O, O, ail arranged, substantially as shown 
and described, with relation to each other, and for the purposes set fortb." 
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, Pefendants hâve demurred to the bill onthe ground that the patent 
doe3 npt show a patentable combination, but only shows an aggregation 
, of pid parts, poiie of whiçh perform any new function in the combina- 
tion from what they did when operatiug separately. As the claims of 
this patent are only combination claims, and none of the parts combined 
are cJaimed as new, it may be presumed that the parts or éléments so 
combined are ail old. Gould v. Rees, 15 Wall. 191. Brovon v. Selhy, 23 
Wall. 224. The, patçntee does not claim to hâve invented an elevator 
buildihg, nor a gràin-elévating apparatùs, nor a hopper-scale, nor a spout 
to eriipty the hopper, nor railroad tracks, nor railroad cars. The court 
will assume from common knowledge that it was old at the date of this 
patent to construct buildings with railroad tracks running, into or along- 
sidé of them, and with apparatùs in such buildings for elevating into the 
upper part thereof grain brought in cars upon such tracks; and that it 
was old tô elevate the grain into a hopper-scale, where it was weighed, 
and from whence it was run into bins by a spout. It was also old to 
load cars by running grain into them from a bin in an elevator building 
by means of a spout. 

The claims in the patent in question are for a combination of the fol- 
lowing éléments or parts: (1) A stationary building; (2) two railway 
tracks which must pass into, or on the opposite sides of, such building; 
(3) elevating apparatùs; (4) an elevated hopper-scale, with a valve ôv 
slide iû the bottom; (5) a discharge spout, adapted for discharging the 
grain directly from the bottom of the hopper into the car on the oppo- 
site side of the building from the car from which the grain was takfen. 
The conveyer and additional chute and additional delivery spout of the 
secotd claim being only used when the car to be unloaded does not 
stand directly opposite to the one into which its contents are to be trans- 
ferred, hence there is a provision for duplicating some of the operative 
parts, and adding the conveyer. Now, it is évident that none ofthe 
parts or éléments of this combination perform any différent function in the 
combination than they respectivelj' did when operating separately; and 
it is equally clear that the resuit of the opération of thèse éléments as 
combined is the same, and no more, than the sum of the results of thèse 
éléments when operating separately. The railroad tracks bring the cars 
to the building; the building supports the elevating apparatùs; the ele- 
vating a^: paratus élevâtes the grain to the hopper of the hopper-scale; 
and the discharge spout delivers the grain to the car opposite to that 
from which it is taken, instead of delivering it into a bin; the receiving 
car being nothing more than a substitute for the bin located in the ele- 
vator building, and resting on the railway track, instead of resting on 
some part of the building, as the bin does. It therefore seems to me 
that the combination described in the patent and covered by the claims 
is nothing but an aggregation of old parts, with nothing done by either 
of the parts or by ail when combined which was not done by them when 
acting separately. 

The spôcifiôatiôns of the patent seem. to assume that the combination 
of the building, the elevating a.pparatus, the hopper-scale, and the dis- 
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charge spouts from the bottom of the hopper were old, and that the only 
new élément introduced into combination with them was the railroad 
tracks; but it is obvions that the railroad tracks in this combination 
perform no funetion which would not be performed by an ordinary 
wagon road, upon which a wagon loaded with grain could corne into or 
along-side the elevator building, so that its load of grain might be shov- 
eled into the chute in the same manner as the grain from a car is shov- 
eled or dumped into the chute, from whence it could be elevated to the 
hopper of the hopper-scale, and from thence delivered by a spout into a 
wagon standing on a road-way on the opposite side of the building. 
The railroad track is a mère way upon which the car runs, as the road 
is the way upon which the Wagons might run; and in this combination 
the railroad track, which allows a car loaded with grain to be run into 
or along-side the elevator building, and from which the grain is taken, 
performs no funetion and produces no resuit which it did not do when 
it brought the car to the elevator building, so that the grain it contained 
could be elevated to the hopper-scale,' and thence discharged into a bin; 
and the railroad track, which carries the car which receives the grain 
from thé hbpper, performs no différent funetion than it does when it fur- 
nishes the way for the car which receives the grain from the bins, in 
an elevator building. Indeed, I do not see how the device covered 
by this patent and claims in any essential sensé differs from the ordi- 
nary grain elevator buildings located along-side ofa navigable stream,' 
as they hâve been for many years past, with a railroad track on one 
side, and the navigable stream on the other side. The tracks allow the 
car to bring the grain into or along-side the elevator building; the ele- 
vating apparatus takes the grain from the cars into bins, weighing it as 
it is delivered into the bins; and from the bins it is run by delivery 
spouts into ships in the water, perhaps weighing it again in its passage 
to the ship from the bins. And I cannot see that the car to be loaded, 
or the track on which the car stands, performs any funetion différent 
from the warehouse bins, or the ship, or a car standing on a railroad 
track and loaded from bins in an elevator. 

The former order overruling the demurrer in thèse cases is set aside, 
the demurrer sustained, and the bills dismissed for want of equity. 



Boston Woven Hose Co. v. Star Rubber Co. d al. 
{Circuit Court, D. New Jersey. June 19, 1889.) 

ISÏEnïGEMENT OV PATENTS — ^PARTIES. 

OÙ biU for inf ringement of patents, where an indlvidual défendant bas no Inter- 
est lu the machines alleged to be infringémenis except as an offlcer of a défendant 
corporation, and tliere is no évidence that he as an individuàl has violated any of 
complaintot's rights, or that défendant corporation is insolvent, or that a decree 
against it would not protect complainant, the bill will be dismissed as to him. 



In i?quity. Bill for infringement of patent. 
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Livemore & F^h, for complainant. 
Wm. B. H. Dowse, for défendants. 

Wales, J. The plea of the défendant, Bell, sets forth that at and be- 
fore the bringing of this suit, and before the date of the letters patent, 
No. 361,994, he then was, and now is, the secretary of the Star Rubber 
Company, and also an ofRcer of the New York Woven Hose Company, 
and that in such ofBcial cap&oity he then performed and now performs 
the daties of those offices; that he personally neither owned nor owns, 
had or bas, any interest in the machines described as "circular looms," 
which are alleged to infringe said letters patent, either in making, sell- 
ing, or using them, only in so far as he is an officer of the Star Rubber 
Company, or of the New York Woven Hose Company; and that ail bis 
aots in relation to the alleged infringing machines hâve been in his offi- 
ciai capacity as an officer of one or the other of those companies. The 
form oif the plea being unobjectionable, the plaintiff having set it down 
for argument, the facts, being well pleaded, are admitted, and the only 
question is as to its sufficiency. There is no évidence that the défend- 
ant corporation is insolvent, or that Bell, as an individual, bas violated 
any rights of the complainant; nor does there appear to be any just 
ground for believing that a decree against the Star Rubber Company 
alone wouid not fuUy protect the complainant in the use of its patent, aa 
far as that object can be obtained by the prosecution of this suit. Under 
thèse circumstances, to conjpel Bell to make a separate answer and dé- 
fense, would only harass him, and unnecessarily increase the costs, with- 
out producing any substantial advantage to complainant. A decree for 
an injunction against the Star Rubber Company would bind its officers 
and agents, without making them personally parties to the bill, and so 
also a decree for an account could be made fullj' operative without their 
being joined individually as défendants. Howard v. PUrw Works, 35 Fed. 
Rep. 745. See, also, Nickd Co. v. lVorthington,lS Fed. Rep. 392; Ambler 
V. Choteau, 107 U. S. 686, 1 Sup. Ct. Rep. 656; Lewis v. Machinery Cb., 21 
Blatchf. 184, 19 Fed. Rep. 826, The plea is therefore sustained. Let 
a decree be entered dismissing the bill as to the défendant Bell. 



Faijk. v. Gast Lith. & Eng. Co., Limited. 
(Cireutt Court, S. D. New York. Beptember 35, 1889.) 

OoPTKiOHT — Action for Infeingement— Pboof of Publioation or Notiob. 

Rev. St. U. S. % 4963, déclares that no persou shall maintaln an action for the in- 
fringement of Mq copyright, unless he shall glve notice thereof (in the case of a 
photograph) by inscribing upon some portion of the face or front of the several 
copies the words, "Entered acoording to aot of congress, " etc. Helâ that, though 
oomplianoe with this requirement must be pleaded and proved as a prerequisite, 
complainant is not required to f urnish separate, distinct, and spécifie proof as to 
each copy which he may hâve published. Affldavits of those in charge of the prép- 
aration of ail the copies he bas published are aufflcient to make out a pHma fa^ 
oase. 
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2. BA.MB. 

The prima fade case thus made is not overthrown by affldavlts that défendants 
produced their lithograph Irom one of complainant's çhotographs, mounted upoa 
a oard, without any notice of copyright, but similar m ail resfjects to the cards 
used by complainant, in the absence of any proof as to the idéntity of the individ- 
ual frona whom défendant purchased the copy. 

In Equity. Bill for injunction againat infringement of copyright. 
Isaac N. Falk, for complainant. 
Chas. C. Gill, for défendant. 

Lacombe, J. The etatute provides (section 4962, Rev. St.) that no 
person shall maintain an action for the infringement of his copyright, 
unless he shall give notice thereof (in the case of a photograph) by in- 
scribing upon some portion of the face or front of the several copies pub- 
lished, or on the face of the substance upon which thej- are mounted, 
the words, "Entered according to act of congress," etc. Compliance 
with this requirement must be pleaded and proved as a prerequisite to 
the maintenance of complainant's action; but it would lay an unreason- 
able burden upon him to require separate, distinct, and spécifie proof 
as to each one of the copies — in somé cases, perhaps, thousands in num- 
ber—^which he may hâve publishecl. General testimony is sufEcient to 
establish a prima fade case. Complainant bas presented the afïidavits 
of those of his employés who hâve had charge of the préparation of ail 
the copies he has published, and their testimony shows compliance with 
the statute. 

The only question left for considération is whether the case made by 
the défendant is sufficiently strong to break down this prima fade proof. 
AU that appears by the answering afïidavits is that défendants produced 
their lithograph from one of complainant's photographs, mounted upon 
a card, without the name of the subject, nor any notice of copyright, 
but similar in ail respects to cards (or mounts) used by complainant. 
In the absence of any proof as to the idéntity of the individual from 
whom défendant purchased the copy, this évidence is not sufficient to 
warrant a,finding, at this stage of the case, that the particular copy was 
published by complainant in the condition in which défendant saw it; 
and to require complainant to supplément his gênerai testimony as to 
the copies published by him, with spécifie évidence as to the one in ques- 
tion, would be unreasonable, in view of the fact that such copy is not 
produced. The motion for injunction is granted. 
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WiiiFRED et al. V. Myees et al. 
(Dlsmct Cotm, E. D. Virginia. Ootober 84, 1889.) 

BhIPPING — AOBEBMENT TO ChARTBH— WaRHANTT. 

brokers tendered to défendants ^ vessel for charter of a certain registered ton- 
nage. BafendantSvbeing unable to âçd the cubical capaoity of the vessel described 
in any bf the published ratings of vessels at tUat port, laade inquiry of the brokers, 
who mf ormed them that it was a certain amoiint, and defendapts then agreed to 
accept it. A charter-party was drawn up, in which défendants inserted the repre- 
sented oubioal capaoity, but the brokers gave notice that they had no authority to 
guaranty cubical capaoity, and it was agreed to send the charter-party to the ves- 
sel* agents, wlio, on r<eoelptof it, declined to guaraurty the capaoity. Held, that 
r ^here^vas no contraot, as the représentation made by the brokers as to the capaoity 
' ' was, trndér the circùmstances, a part of the cohti'act on thé part of the défendants, 
, v^hatever it may hâve been on the part of the brokers. 

: lU: Admiralty. Libel fpr breach of contract to charter. 

Tïii8 is ,a libel in persoimm for damages and expenses resultinç from 
th^breach of an alleged , con tract for the charter of the Englisb steam- 
fihip Netherholm for a shipment ôf çotton from Norfolk to Liverpool. 
Bqwring & Archbold, of New York, and Lamb & Go., of Norfolk, were 
tbe brokers of thelibelants in the transaction upon which the libelis 
foun,dçdii, The leading facts of thie case seçm to be as follo^s: On in- 
quiry froijoMyers, one of the resppi^dents, about 9 o'clock A. m. pji the 
. llttjpf October, 1888, ftt Norfolk, Pagç, a member bf the firm of Iiamb 
,<Si Cp. „stated that his firrq had in h^nd that morniiig two shipa.fpr. char- 
ter, one of them being the first-class new English steamer Netherholm, 
which ^jrould be due at lîorfolk on thelst Novenibçr, rated at 1,295 tons 
registered capacity and 2,900 tons dead weight, which he would charter 
; ftt . $^&., pd. per registered ton. At Myers' request an option on this ship 
I w^S giv^p UP,til 11 p'çlpck that day. The price was the highest that had 
béen given that season, and is abput as high as is eyer given in Norfolk. 
Myerafpund on gping to bis offiee that the Netherholm was not described 
,,in any of the bopks in; which the capacity, dimensions, and characterof 
^ ships ai'e published. Thç registered tonnage of a ship is determlned by 
, arbitrary rules of measurement that do qot afford accurate information 
pf her pubic^ ^nd carrying capacity. Tte Netherholm had never been 
[ loaded atNprfolk. It resulted from thèse çircumstances that Myers, on 
gping : to l?is office, found oo data to guide him to a knpwlédge or safe 
coiijecture of the aotuai cubical capacity of the Netherholm; and he was 
put upôn inquiry of Page as to her real capacity. , Page received, from 
the New York house that morning a telegram stating the cubical capacity 
of the Netherholm to be about 141,356 feet, and communicated the fact 
to Myers in a personal interview at the office of Myers & Co., about 11 
o'clock. Vessels differ considerably in their cubical capacity, compared 
with their nominal registered tonnage. Some of them bave as little 
as 80 cubic feet to the registered ton, while others hâve more than a 
hundred. When Myers and his partner were informed that the Neth- 
erholm had a cubical capacity of 141,356 feet, which was nearly 110 
eubic feet to the ton, and which (estimating 22 feet as the cubical di- 
mensions of a baie of cotton) made the Netherholm a vessel which would 
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carry five baies ^o the registered ton, whereas most vessèls carry less,, 
some df them not more than four baies to the ton, they agreed to take 
this ship at the unusually high price of 62s. 6d. per registered ton; 
whereupon Page returned to his office, and prepared a charter-party, 
which he sent to the office of Myers & Co. Ijater in the day Myers re- 
turned to his office, and found there the charter-party, which had been 
sent for bis signature. Où reading it he discovered tliat it contained no 
mention of the cubical capacity of the Netherholm, He thereupon in- 
serted in the paper the phrase, "Owners guaranty steamer's capacity for 
cargo, 141,356 cubic feet," signed the charter-party, and returned it to 
Lamb & Co. At a conférence soon held between Page and himself, Page 
insisted that his correspondents in New York would not guaranty the 
capacity to he 141,366, and that he had stated the capacity to be about 
that figure. Myers then inserted the word "about" in the phrase, but 
afterwards erased it. Page expressed the belief that the New York firm 
would not sign the charter with those words in, as they had not author- 
ized him to guaranty. It was agreed between them that the charter 
should be sent to the house in New York with the phrase in it, and aho 
with a clause allowing the ship to receive cargo at the adjacent port of 
Newport News. The charter-party was sent to New York in the fonh 
thus described. On the next day, the 12th October, Page receivéd a 
telegram from the New York house, stating that the paper was nol in 
proper form, and that Lamb & Co. were not authorized to guaranty 
cubic capacity. This was promptly shown to Myers, who at once re- 
plied that he had consented to take the vessel on the faith that her cu- 
bical capacity was what had been stated, and tliat their représenta- 
tion of the capacity could not bave been made for any other purpose 
than to enable him to détermine whether to take her or not. The New 
York house also required thàt the charter-party should déclare that the 
ship had sailed on the 6th October from May port, England, for Hali- 
fax and Bridgewater, and should not stipulaté that she was due al Nor- 
folk on the Ist November, as had been written in the charter. Myers 
refuséd to consent to the eancellation of the phrase guarantying the cu- 
bical capacity of the ship, and little was said of the clauses relating to 
Newport News, and to the ship being due at Norfolk on the Ist of No- 
vember. The New York house, Bowring & Archbold, had not in their 
telegram of the 12th to Lamb & Co. either expressly affirmed ordisaf- 
firmed the charter-party, unless their refusai to guaranty the ship's cu- 
bical capacity was a disaffirmance. Then followed attempts between Page 
and Myers to reach.a compromise, which were continued until the 16th 
October, orally and by letters. I do not think that these negotiations 
materially change the character of the transaction which I hâve set forth. 
On the 16th, Bowring & Archbold telegraphed that the owners of the Neth- 
erholm: declined any compromise whatever, and insisted upon the char- 
ter being carried out as verbally arranged with Lamb & Co., before the 
charter was signed. This telegram waa apparently intended as respons- 
ive to the last sentence of a lettér from Myers & Co. to Lamb & Co^, of 
the IStb,. in which they had said: 
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"The situation then appears to be that no completed qpntract exista be- 
tween US( Inasmnch as Messrs Bowring & Archbold, acting for the owners, 
hâve repudiated a charter which no one can deny contained the essential feat- 
urea of tho proposition made by you to us, viz., to charter 8. S. Netherholm, 
141,356 cubic teet cargo capacity, for 62s. 6d. par ton register; which propo- 
sition theyclaim was not authorized in one of its most essential features; and 
you hâve tendered us, under their instructions, a contract which we will not 
aecept because it does not embody what you proposed on the day you flrst of- 
fered'us the vessel." 

In reply to the peremptory telegram of the 16th, from Bowring & 
Archbold, Myers & Co. telegraphed on the same day, as follows: 

"Charter, as originally drawn, which you hâve repudiated and déclare un- 
authorized, was in accordance.with the original proposition. You having re- 
pudiated it, we çonsider negotiationa between us at an end." 

It may be added that, among other things that transpired after the 
16thOctober, was the fact that freights about that date tookadecided dé- 
cline; that Lamb & Co. chartered the Netherholm to another Norfolk ship- 
ping firm at 57s. 6d.; that on the 18th the owners of the ship ofFered to 
allow the insertion of the claqse guarantying the ship's cubical capacity; 
Bnd that Myers & Co. declined then to aecept the charter, in conséquence 
of having engaged their freights to other steamers. 

It was shown in évidence that it is quite unusual for charter-parties 
entered into in Norfolk to contain a guaranty of cubicaJ capacity; and 
respondent Myers testified that this fact results from the concurrent fact 
that the cubical capacity of almost ail ships loaded at Norfolk is known 
either by their having been loaded before at this port, or that almost ail 
of the ships that apply for cargoes for European ports are described, as 
to their meaaurement, tonnage, and cubical capacity, in books published 
for the purpose of giving this information to shippers and charterers. 
The damages claimed by libelants in this suit are the différence between 
the freight money which they received at the rate of 57s. 6d. per regis- 
tered tonnfige, and what they would hâve received at the rate of 62s. 6d., 
with their expenses; aggregating about $1,640. In pâssing upon this 
case I hâve not the aid of any written brief fromcounsel for the libelants, 
and do not recollect that in their oral argument any authorities were cited 
in support ofthe propositions for which they contended. 

Wallce & Old, for libelants. 

Sharp éc Hughes, for respondents. 

Hughes, J. , {after statîng the facts m nbove.) It is a matter of doubt 
ffom the çvidence in this case whether Lamb & Co. had any authority 
to make a complète and final contract for the charter of this ship. Their 
functioh would seem to hâve been merelyto find a customer, and tostate 
to him the terms of charter; ail besides dependihg for validity upon rat- 
ification by Bowring & Archbold in New York. If they had authority 
to contract ftt ail, and if the lettersand telegramsof Bowring & Archbold 
are to be r^egarded as defiuing that authority, it was merely to charter 
the first-cJaès new steamer Netherholm, bound at that time to Halifax 
and Bridgewater, registered tonnage, 1,295, dead-weight, 2,900, for 62s. 
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6d. per ton registered. The entire contention of the libelants rests upon 
the assumption that this was the only contract that Lamb & Co. had au- 
thority to make, and that Myers & Co. knew this from custom or other- 
wise; and, having made soiiie contract with Lamb & Co., this and noth- 
ing else was the contract that was made. It was evidently on a différ- 
ent basis that Myers & Co. proceeded in the negotiation. Page was made 
to know from the commencement of the negotiation that the acceptance 
of the ship by Myers & Co. at the high rate charged depended upon her 
cubical capacity. This was not known to Myers & Co., and no source 
was open to them from which they could obtain the information, except 
Lamb & Co. This firm could bave informed Myers & Co. that the ca- 
pacity was 141,356 for no other purpose than to.aid them in making up 
their minds whether to take the ship or' not. It was not meaningless, 
objectless talk. It was a piee© of information known to themselves, which 
Myers & Co. were casting about to obtain, and which Myers &" Co. could 
nol obtain except from them. It was the inducement, or a chief indûce- 
ment, to taking the ship. Nor was it until the cubical capacity was 
giyen, that Myers & Co. declared that they would take the ship. Lamb 
& Co.'s statement of the ship's capacity, under the conditions and cir- 
cumstances existing at the time of the statenient, made it a part of the 
contract on the part of Myers & Co. , Whatever it might bave been on the 
part of Lamb & Ço. , A warranty or guaranly may eijter into a contract 
without express words to that effect or even the intention of the person 
who makes the représentation which constitutes it. What, then ^ was the 
resuit Ôf this negotiation at the hour of 11 o'clock ôn.the rnorning of the 
llth October? Myers & Go. contracted on the inducement of thesliip'a 
capacity beitag 141,356 cubic feet. Lamb & Co. cohtracted on the basis 
that the capacity was not guarantied. Their minds did not meet> for 
the law makes the statement of the cubijeal capacity; ttnder such circum- 
stances, a warranty. When the charter came afterwards to Myers & Co. 
for signature, this discordance of niinds immediat,ely developed itself. 
Myers insérted the cubical capacity clause; Page objected to it. Their 
minds h'ûd not met. Wheh the charter su bseqUently went to New York, 
and the house there"repudiated" the capacity clause, itwps therebystill 
further shown that the minds of the cpntracting parties had not met, and 
were at hopeless variance. There had been no contract. NothiBg is 
more true in the transactions of business men than that "it takes two to 
make a bargain." It is elenientary law that there shall be a meeting of 
minds^ — a mutual agreement— upon ail its material terms and provisions, 
iii order to constitute a contrp.ct. - If a -firm in N«w'York sends orclers to 
Norfolk that a ship shall be chartëred as they prescribe, and not otherwise, 
sending alsb her cubical capacity; and negotiations ^re made in whioh 
the other party déclares, " I will take the ship on your statement of her 
cubical capacity, which I hâve no other means pf ascertaining except 
from you ;" and the firrii in New York afterwards withdraws the state- 
ment, and insists upon its oblitération, — then there is no contract, , Such 
was the case at bar, and decree must be for respopdents. 

On the subject of warranty, i^here it is not expressed in the çontïàct, 
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,iftii'(i"ai?iséà,|iëcessari]y out 6f the rèjpreèientations of parties, tnadé dùring 
ffiô 'rië^o'fîatioh of thecontract, tlie authoriûes sustaining îiiy View of this 
ca'sè'are Vëry numerouB." See Whâri'. Ag. §§ 72, 158,' 161, 167, 168; 
17p;:7*08j 1 Add. Coîit. 1,65.; Schucharâiv. AUens, 1 Wall. 369; Pol. Cont. 
^^7, 5^8; Itimrance Go.v.Kasei/, 25 (îrat. 270; Gnmv,Byrd,S2 Grat. 
8^0; Veàziè v. PFjÏÏwtîfts, S'.How. 1B4; Orump v. Mning Ûb., 1 Grat. 352; 
Nornngfon v. Wright, 115 tJ. S. l'88, 6 Sup. Ct. Rep! 12; Bannerman v. 
WhUè, me. B. (N. S.) 844; 2 Add. Cbnt:§§ 625,626; Smith v. Rich- 
ards, IS Pét. 26, 38, 42^(Carv.Carr.bySea, 133-136; Oàvev. Ooleman, 
3'Maji.:&E. 2; Salm(m.y. iVard, ^Car. &.P. 211; Woody. Smith, 4 Car. 
«S; P. 45: 1 Evans, AgV 76, 77| Éristàwy..Whitm/)re, 9 ^. L. Cas. 404; 
'Behn WÊuhm, S Beit &'S. 761; Loicbéi- v. Bahgs, 2 Wall. 736, 737; 
GtaHoié'v. ÏIays,2 Mah. & G. 257; OUivè v. Booker, 1 Exch. 416; Me- 
Àndfmli'.Adams, l'B|ng. N. C. 29; ©awon v. Von ÎAngen, 113 U. S. 
40, S S^p. et. Rep. 346. 
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(District court, D. New Jérééù. October 10, 1889.) 

COiilSitON-^VEisSÊlisI A* DOCK—IÏBOLIGBNT StOWWO OP ANCHOB. ■ 

Tbe,caiialfbo4t K, and i^be b^k S. ,were lyingat dock seoure}; faftened, wtththeir 

; ' bowà poioting Itithe sàinè direction. Tbe S. wàs astern of thé M. about S feet, and 

draiW 30 f èet tofwarid and 19 !f eôt af t Thfe M; drew 7}i teeù Thé ôepth of Water 

. r in thp ^ock at; high-tidjB ]ty^ about 21 f eetj with a rise and feUl; of 6 : f eet. The in- 

shoré anohor 6f tneS.,wéightnK4,000poùndB,with a shank 8 ïéet long, hungfrom 

: ber ' p6rt ' bbw; so that' tbe «tc»èk was ëven Wiiih, or juït abOTéf tba surface of the 

water.j iTheM. iwas bemine^^ii bT,tbe ^.^nd other boats, and,ff as unable to more 

In any direction. Tbe 'dock Vas f ull of boals and ioe, with the wind blowinpr off 

Bhot*è;'i'.îWbén the tideMiras bttif ebb, and the 8. aground, theanéhotoî the S. caûght 

,, qnder.ttel^ikreof theM. on her starboardj stern quarter, and the M. waapareened 

.tp port and pitchéd îorward. Thé anchor of thé S. was idwered, but. uo* enough to 

1 ciear the M., as tbe tide recéded,-and the flùkeipOnetrated the seaiil of the M., caus- 

iiig,al^k,.wbi,<:b sank her in^ feW'b<>ai;a. ZiTeiâ, tbat the B. wa^ splely to blâme, 

■ . as her anÇhor was not prôperly stowed. 

. In.Aarijil-rfty. tibelfordartiages. ' 

^' Fy?fi»id<fc ^:ft»*i5?ie; foi- ll'bèïant. ; .' , ' 

'' 'Oicen»,''6'ra^.<è' /Sfergiei, fur re'spoûdent.' ' 

" W^ttes J j. ' '' THe, libel&fit feùès to tpcoVèr damages aïlegeà to hâve beèn 
%stairièd''by1jîà'c8inal-boat, T/ A; McrûHré, by coming in contact with 
thé fîuké W tVé'Bontà'g^s âWhoi' bri" thé 15th ùf Febriiary, 1888, under 
%ë follotfîiiW'circumstarieiBs; Bo'tll veësèls had beeri .iyîfig !for severa,l 
àays ïii th'^ stâûdài'd Oil-Ddibk, at Bayoiine,' in thé state of New jersey, 
^i'th theï'r WÔti^s jjoiritifig iti ^ t^ 

Î'urely'fasteqëii' te tÈe Wharf by'bôw, bréast, and'stérn ïînès. The Spntag 
i^kè^asteiti bf theMcIntyi'é, 'at'à distahce of hot exceeding'five feet. The 
bark, being loaded nearJy to her full càpaeity, drew 20 féét forward ^iid 
iWi^%ii?'^ 'fhe carial-tbàt, having olilbôàrd 243 tons ofcoàl, drew 7J 
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feet. The depth of waterin tlie dock at high tîdçl^ fbout 21 fçet, with 
a rjee and Ml of 6 feetl The inshore aùchq^r oi the Sontag, weighing 
4,600 pounds, wifh a shank: 8 feet long, hung sûspeçided from her port 
how, BO that the stock w;as eyen with or jvistahove the surface of the 
water. , The two vessels had remained in their respective positions, with- 
out injury to either, ,until the day of the accident. On that day the 
Mcintyre was hemmed in bythe Sontag at her stem, and byother boats 
along-sjde and ahead of her,^nd was unable to move in any direction. 
The dock was full of boats and floating ice, with the wipd blowing strong 
from the north-west and off shore. At about 4 p. m., the tide being 
half ebb, and the Sontag aground, the captain of the Mcintyre discov- 
ered that the anchor of the Sontag had caught under the bilge of his 
boat, on her starboard stem quarter, and that she was careened to port, 
and pitched forward. He immediately calïed to the people on the Son- 
tag to lo\^^ir, their anchor, which was djone, but not suffiqiently to clear 
the Mcintyre as the tide receded; and as a conséquence the fluke péné- 
tra ted a seam of the boat, making a V-shaped fracturej and causing a 
leaV)yhî<jh'$atik her in a fèw hours. '■ < ■ 

The libfii charges négligence on the part of tiieiSontag in leaving her 
anchor suspended in the manner described, when, according to rtilë and 
usage, il should bave been carried at cat-head, or.hauled in, The an- 
swer admits that the injury complainèd' of wàa'jijatised by the gontag's 
anchor, but allèges that she had remained la the satûe place, fur seVeral 
days, with her anchor hanging from tlie hèt^sé-pipë, trithout ddingany 
harm, and without cotnplaipj; or notice ^ Tepioye it.and that the anchor 
was J)i'onip1iy lowBfed oh reqUest. Thè inmet alsd dénies the existience 
bf any f ùîé or custotù whii^h requires thé iïi-shore anchor of à vèssel, 
nîooT'ed as thé Sontag Tfr^Si'tobe catted Or'hauléd in, and claimy that 
the damage TfV'as' èàused pritnarily by the ihàttehiion of the Mcïntyrè's 
câptain to the fastenings of hîâ bOat, whidh wére allowed to becoinëloôse, 
ahd let hôr sàg down olï the Sdntag's ahchoi:'.' There is no proof'of nég- 
ligence oii thë part qf thç; Canal-hoat. Sh'ë' had^tâken her berth first, the 
Soiiti3:g coînîng in afterwards^; ànd, if itwas incumbènt on either tQkéep 
at à prôper distance from th^ other; that duty bélongéd to the bark,' so 
long as thë banàl-boat reiUaitied stationary. Thè évidence does not Show 
that theré *às ahy materiàl chàiige in the position of the Mcintyre.' The 
situation required some vigilance oti the part of both vessels. Whén two 
vessëls, modrëd at thè sàme wharf, a,re lying so neàr to each other as thèse 
two ' tyèi^e, theré will be moré ï»r less play bii their lines, with the tise ahd 
fali of the tidë, and cbnseqtiently some danger of collision; aild it isthe 
duty ôf èàch so to dispose of its tâckle- as to avôïd Inj u ring thë 'other, in 
casé they côïne together. The Sontag wkè'itt fàtilt'by failing tb perform 
this ôfity. The expert' testimbny provès'/the gétiëlràl custoin àhd lisage 
to be thàtVeSsels moored'àf wharvës ôr piérè; as thèse Were, ittust' haVe 
their in-shore anchors catted, and the off-shore ones hauled in on the 
forecastle. Such also is the rule established by the board of harbor 
masters of the port of New York, (rule 9.) The custom is founded on 
Sound prudential reasons, for mutual protection in case of collision; and 
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oûe ptlî'pose 6f therule is to prevent just such accidents as the ône which 
happeiiecî-to the Mcirityre; since, if tbe Sontag's anclior had been catted, 
tb^ a'ccid'ént couM not bave occurfed. But, independentlyof local cus- 
toms or rulés, tbe maritime lawTequires tbat vessels, wben navigating 
narrow rivers or coming into docks, should bave tbeir bamper properly 
stowed. HePcdmàto, 1 Biss. UZ; The Kolm, 9 Ben. 198, 199. Tbe 
conclusion is tbat tbe Sontag was solely to blâme; and there must be a 
decree for tbe libelant, witb an order ôf référence to àscertain tbe dam* 



CAMÎLtÉ ». CoucH. 
(ptstTi4St Court, E. D. SàuOiCaroUna. Oetober 83, 1889.) 

. ADMIRALTTi— JUBIBDIOTIOW. 

Admiralty will refuse to t'ake jurisâiction of.alibel for Personal injuri^ Inflloted 
by the master of a f oreign vessel on a f oreign' séaman while on the bigh sëas, where 
tbe relations of : libelant to tbe sbip bave been settled by bis and respondenfB con- 
suls. ,•,-':',•, _ . ,,, 

In Admiralty. I4be,l foi; damages. 
C JS. iVorÇfecî^, for libelant. ' 

J. N. Namans fîoi respondent. 

SiMONTGN, Jl Tbe libel is for personal injuries inflicted by the mas- 
,ter çf tbe steam-sjiip Resplven on libelant on tbe higb seas ofif the Canary 

I islands. Libplant sbipped at Çarçiiff, Wales, on British steam-sbip Re- 
eolven, sîgnin^ tbp articles as a résident of the isle pf Mal ta. His en- 
gagenient wps , for one. year, and tbe,3teamer was bound for the port of 
Chaj-leston. ,. Reaching tbis port, the libelant sought the French consul, 
alleging tbat be, was a Frencb citizen, and. asking his good offices in ob- 

, , taining a releage from the shipping articles, The French consul sawher 
Britisb majesty's consul, and, af ter some discussion and negotiation, 
libelant obtaioed his discharge, received the balance due him for wages 

, to tbis port, and released the ship. The steamer is about to put to sea 

- to-day. The libiel was filed tbis «lorning, and the respondent was ar- 

, rested. Tbea^çtionis between foreigners. , Tbe cause of action was on 
tbe bigh seas on a foreign vessel. , The cause, however, is within tbe ju- 
risdiction of this court, {The Bégenland, 114 U. S. 362, 5 Sup. Ct. Rep. 

^ ^60,) if it chooses to take jurisdietion. The relations of libelant to this 
ship were settled by bis own consul witb tbe consul of the respondent. 

„ Thèse genjtlemen djscussed thèse relations wben they made tbe settlement. 

.^Ûndei: ^ uie circi^uistances I will not interfère. Dismias the libeL 
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DeLBANCO V. SiNGLETARY et oL 

Levy d al. V. Sam£ et al. 
(Circuit Court, D. Neoadct. Jiily 39, 1889.) 

1. RemoVàl of Causes— Time op Application. 

Défendants demurred to plaintifis' complalnts in tbe state conrt. The démarrera 
■were h'eard and sustained in the state court, and plaintiffs were glven leare and 
tlme to flle amended complaints, which they filed. To plaintiffs' amended com- 
plalnts. défendants demurred, and at the same time filed their pétitions and bonds 
for rénioval of the cases to tbis court. Held, tbat tbe pétitions and bonds were not 
filed within the statutory time, and tbat the cases must be remanded. 

Si Same— FiMNG TKanscbipt— Rule of Court. 

Under rule 79 of this court (ninth circuit) the plaintiS may, at any time after 
défendant bas filed and submitted to tbe state court bis pétition and bond for re- 
moval of the cause, procure a transcript of the record of the cause from tbe state 
court, and filé the same in this court, and, after service of notice tbereof, as pre- 
scribed in said rule, tbis court wUl take jurisdiction of the case for ail purposea. 

{Syllalmsbi/ tHe CourUi 

Motion to Remand. 

J. A. MacMiUan and M. S. Bonnifidd, for plaintiffs. 

W. F. Goad, Wm. S. Bonnifidd, and W. 0. Bekher, for défendants. 

Sabin, J. The points involved in each of the above cases are substan- 
tially the same, and the cases are considered together, the same ruling 
being applicable to each case. The actions were begun in the state court, 
and remôved to this court. Summons and complaint were served on 
the défendant Singletary, May 27, 1889. By state statute défendants 
were required to plead or answer within 10 days after the date of serv- 
ice of summons, exclusive of the day of service, i. e., June 6, 1889. 
On that day, to-wit, June 6, 1889, ail of the défendants in the actions 
appeared by counsel, and filed demurrers to the complaints on varions 
grounds. On June 8th the demurrers were heard by the court, and sus- 
tained, and plaintiffs were given 10 days within which to file amended 
complaints, and défendants were given 20 days after service of said 
amended complaints to answer thereto. On June 15th plaintiffs served 
and filed amended complaints in each action, and on July 3d défend- 
ants filed demurrers thereto, together with their pétitions and bonds for 
the removal of the cases to this court, and on July 5th the state court 
ordered the cases transferred to this court. Under rule 79 of this court 
plaintiffs caused a transcript of the record in each case to be filed in this 
court on July 8th, and they now move that the cases be remanded to 
the state court, on the ground that the pétitions and bonds for removal 
were not filed within the time required by the act of congress of August 
13, 1888. 

Under repeated rulings of this and other circuit courts it is clear that 
the cases must be remanded. It hae been repeatedly held by the su- 
prême court, under the removal act of 1876, that the hearing of a de- 
murrer was a trial of the case within the meaning of that act. AUey v. 
v.40F.no.4— 12 
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Nott, 111 U. S. 472, 4 Sup. Ct. Rep. 495; Scharffv. Levy, 112 U. S. 711, 
5 Sup. Ct. Rep. 360; iXaic^i/ v. Hmiingimyl'll \1 . S. 179, 7 Sup. Ct. 
Rep. 855. It bas also been repeatedly held by the same court, under 
tbe removal act of 1875 j tbat the "^erm ^t which the cause could be 
first tried" was the first term after issue joined, when, in the ordinary 
course ofproceedings, the «ftse could be ready fpr trial, and be tried; and 
that, where the trial of a case had been continued over the first term of 
court at which it could be tried, eithor by order of court or stipulation 
of parties, a pétition for removal of tb$^ase, filed thereafter, came too 
late. Babhia. v. Glrnl, 103 U. S, 606;. Car Go. v. Spech, 113 U. S. 84, 
5 Sup. et. Rëp. 374; Gr^&ryv. mrOpyylXZ TJ. S. 742, 5 Sup, Ct. Rep. 
743; K&rtin^-v, OkographGo., lOFed. Rep. 17; Theurkauf y. Irdand, 11 
Sawy.,512,27 Fed.Rei). 769; Keen^V, Roberts, 12 Sawy. 39, 39 Fed. 
ïlèp. 629i ! From thèse authorities it will.be seen that parties desiring 
tô remove their cases ttt the national courts bave always been held to a 
strict compliaflce with tbe Btatute rdatiye thereto. 

The removal act of 1888 is much more restrictive than tbat of 1875. 
Tbe right of removal is confined to the défendant, and be must file bis 
pétition and bond for removal "at the time, or any time before, the de- 
fendant is required by thieilawsoftbe stàte/oïtherulesoftbèstate. court 
in wbicb ; tbei suit is brolight, to<answer or plead to tbe déclaration or 
complaint of the plaintiff." Under the removal act of 1888 writs of er- 
cpr or appeçls do not lietoan ordw remanding a, case tp the state court. 
But if they did, it cannot for a moment be doubted.but that tbe supreine 
court W9i;ddhold thei défendant to ^ strict compliaiice; with tbe statute 

: in ail respects, i In tbe: cases at bar tbe pétitions and bonds Jbi: re- 
smpval jyere not filed lUptil the demurr©^ to the amended coujplaints 
werQ filed, and after a hearing ain4 jviâgments on the first demurrers. 

, Thip waselearly too, late- : WedeUnd y* ^vihem Pac. Co., 36 Fed. Rep. 
279i rHimiY' TdegrflphCo^^ 38 B'ed, R(?p. .377; Hurdv. Oere, 38 Fed. 
B^p.Mlf KaUdv.Wylie,,B8 Ted. Rep. 8&5. We tbink it wiU bebet- 
ter for ail; parties concerned, will save tim^ and expense to lijigants, if 
it isclearly.^nddistinctlyund.erstoo^ tbat parties desiring to remove 
their cases fron^ the state courts must.act^promptly, and çomply strictly 

; with the provisions of thsç .çtatute rela:tive thereto; that courts bave not 
the authority tp, and will not, bydoubtful construction, enlarge, change, 
or modify tbeiclear ternes of.tl^e statute. The statute is clear andsinjpie 
as to tbe time when, tihe pétition and bond for removal must be filed, 
and parties must comply with it. In Wedekind v. Southern Pae. pp^^awpra, 
depided, by this court, wi inference might ^riçe that posgibly an jprjjer of 
tbe state çpurt, extending idefendant's time to plead, miglit b,ecpnstrued 
as extending bis time wi^hiu which to file bis pétition and, bpndfor re- 
mpval of the cause. If sinpb inferçnçe fajjjly arisess in tbat casp we ^igh 
hère to correct it, as under tbe authorities cited it seems clear tbat s(i;ich 
an order ,pf; tbe state rçoi^rt could \ n^jt bave ajiy suçb efiect, The Btate 
court could mot, by order pr otherwise, e^laii-ge or, modify tbe termsï^nd 
prpvisipnS: of «a^% ;0f congress, nor confei; jinriedictioû! uppn this opuçt, 
^higb pljbçjwigedt wpuW uptbavft. ; , , ,:i, ,,) ,, ,-; , i vr 
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ît is arged on the part of two of the défendants that, inasmuch as thé 
suiûmons and complaiiit were served on only onè of the défendants, the 
time of the défendants not served to plead or answermust be 'considerèd 
as comnienGing at the date of the order of court sustaining thé demur- 
rers, and giving plaintiffs leave and time to file amended complaints. 
We think this point untenable. The défendants ail appeared at the 
time of filing the demurrers to the first complaints, and judgments were 
had in their favor upon said demurrers. Such appearance was a waiver 
of service of summons, and necessarily of the intervening time between 
service of summons, had they been served, and the time at which they 
filed their demurrers. And further, the actions are not separable, as 
between the défendants, and they could not be removed as to two of the 
defendaaits only. They must be removed as to ail or none. 

It is further urged by défendants that thèse motions to remand are 
prématuré, at the présent time, and cannot now be entertained or heard 
by the court. It is contended that, as the removal act only requires the 
defenda;nt to file a copy of the record of the case in this court "on the 
first day of its then next session, * * * and, said copy being en- 
tered as aforesaid in said circuit court, the cause shall then proceed in 
the same ïhanner as if it had been originally commenced in said circuit 
cdàrtj" thérefore the court ca,nuot entertain thèse motions until the next 
term of court, to-wit, next November term or session. In support of this 
position oounsel cite Railroad Co. v. Koomiz, 104 U. 8. 5. We do not 
consider this case particûlarly applicable to the cases before us. The 
point hère involved was iaot considerèd or discussed in that case, but 
rather the reverse, to-wït,, the power of the circuit court to permit a copy 
of the record to be filed àftèr the first day of the term when it should 
hâve been filed. And the suprême court held that, in a properycase, on 
cause shown, the circuit court might permit the record to be filed after 
the first day of the term at which it was due. But the opinion in that 
case does not intimate that the record may not be filed in the circuit 
court at any time after the pétition and bond are filed in the state court, 
and before the next term of the circuit court, by any party interested, 
other than the removing party, or that, being so filed, the circuit court 
would not hâve iuU jurisdiction of the case. Counsel also cite Railway 
Co. v.lAt/mber Oo., 36 Fed. Rep. 9. This case is closely analogous to the 
cases before usv but we are not able to concur in the conclusions reached 
in that cftse. Indeed, we think the tendency of the authorities cited and 
referred to in that case is to an opposite resuit. It does not appear from 
that casCj as reported, whether or not there is any rule of court in the 
eighth circuit regulating the matter of procuring the record from the state 
court by any party other than the party seeking to remove it, and filing 
it in the circuit court. From the fact that no mention is madé of any 
such ruleof court, weinfer that the court bas not adopted any such rule 
in referenbe thereto, as prevails in this circuit. Rule 79 of this circuit 
provides: 

*' WhenëVér prbper proceedings bavé been perfeeted in a state court to re- 
move a oasie from such court to this «ourt, pursuant to any statute of the 
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United States, either party may at any time thereafter, as of course, flle the 
transcript required by law in this court, and serve written notice of such flling 
upon the adverse party or his attorney; and upon flling in this court satisfac- 
tory évidence of tiie service of such notice the clerk shall enter the action up- 
on his register, and thenceforth the provisions of rule 78 of this court shall 
be applicable thereto. and the same proceedings may be thereafter had as if 
the transcript had been flled by the party remôving the case at the time pre- 
scribed by law." 

Rule 78 provides in regard to amendmenta of pleadings, etc. Rule 
79 was adopted in March, 1879. It was made under the authority of 
section 918, Rev. St., which provides: 

"The several circuit and district courts raay from time to time, and in any 
manner not inconsistent with any law of the United States, or with any rule 
prescribed by Lhe suprême court under the preceding section, înake rules and 
orders direeting the return of writs and process, the flling of pleadings, the 
taking ot iules, the entering and making up of judgments by default, and 
other matters in vacation, and otherwise regulate their Own practioe as may 
be necessary or convenient for the advancement of justice and the prévention 
of delàys in. proceedings." 

Rule 79 was the outgrowth of the case oî Mining Go. v. Bmnett, 4 Sawy. 
289, and waaintended to cover that and ail similar cases where long de- 
lay might, occur by reason of the neglect of the remôving party to file the 
record in this cqUrt. As said by the court in that case : 

"It is true, as urged by défendant, that the statutè makes no provision for 
filing tlie eopy of the record before the flrst day of the next succeeding terra, 
or by any other perspn than the party remôving the cause. But it is also true 
tliat there is nothing prohibiting the flling of the record at an earlier day,\or 
by any party interested other than the one remôving the cause." 

The reasoning of the court in that case is applicable in the cases before 
us. The nekt term or session of this court begins November 4th. The 
pétitions and bonds for removal were filed July 3d. Hence, if défend- 
ants' contention is correct and tenable, there must be a delay of four 
months in thèse cases; and this merely for delay, for, as we hâve seen, 
upon examination of the records, the cases would hâve to be remanded 
whenever the court should take them up and consider thern, four or five 
months hence. But it is conceded that for some purposes the circuit 
court may and will assume jurisdiction of a case before the record is filed 
by the remôving party, and will issue such writs and make such orders 
as may be necessary to préserve the rights df the parties; and this from 
the apparent necessity of preserving those rights. That in such cases this 
court may and will issue or discharge writs of attachment, issue or disr 
solve injunctions, appoint rèceivers or discharge them, issue commissions 
totake testimony; in short, will exercise its highest authority and pow- 
ers, and virtually assume fuU jurisdiction of the case and parties. This, 
in effect, is the substance of the authorities cited in RaUway Qo. v. Lain- 
ber Go.,sv/pra. But will or can a court properly exercise thèse high 
powers and functions without first inquiring and determining whether 
or not it ha» jurisdiction to make any orders in, the case affecting the 
rights of the parties? In the cases cited in Railway Qo. v. Lurriber Co., 
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supra, ît is évident that the record in each case, to a certain extent, and 
in some form, fuUy or in brief, and by some means, must hâve been 
laid before the court, before the court could hâve been asked to make 
any orders therein. And why should a court hesitate, or décline to look 
fully into the record, in the first instance, and détermine whether or not 
it has any jurisdiction of the case, when, months afterwards, it must 
make this examination, and, failing to iind jurisdictional facts, must va- 
cate ail orders theretofore made, and remand the case to the state court? 
Jurisdiction, when chaJlenged, is the first and fundamental question to 
be settled in ail cases, and without it ail proceedings are vain. Without 
the aid of rule 79 we would hâve little hesitancy in holding that thèse 
motions to remand could now be properly entertained and heard by the 
court. We think the statute directory, not mandatory, in requiring the 
défendant to file a copy of the record in the circuit court "on the first 
day of its next session." In Railroad Go. v. Koontz, supra, it was held 
that, if the removing party did not file a copy of the record on the first 
day of the term, it was in the discrétion of the court to permit it to be 
filed thfT.after on cause shown. If the statute is directory as to time, is 
it not.equally so as to person? It certainly does not prohibit the filing 
of the record by any person interested other than the .défendant, or at a 
date earlier than tbe first day of the next session of court. 

Rule 79 of this court bas been in eSect for 10 years. It is believed 
that it is not opposed to, or in contravention of, any statute, or of the 
rights of aiiy party litigant. On the contrary, its sole object and purpose 
is to carry out the express terms of the statute "for the advancement of 
justice, and the prévention of delays in proceedings." The practical 
working of the rule has been most salutary, and démonstrative of its 
wisdom, utility, and propriety. It works no hardship upon any one 
not seeking delay only; and courts will not brook wanton delay in pro- 
ceedings before thera, when the opposite party is urging audience and 
judgment. We are not disposed to vacate or rescind a rule believed to 
be wholly lawful, and in harmony with the statute, the practical efifect 
of which is only good, and in aid of "the advancement of justice and ihe 
prévention of delays in proceedings," in this court. Let the cases be 
ïemanded to the proper state court. 
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American Loan & Trust Co. r. East & West R. Co. et al. 

{Circuit Ctyurt, N. D. Oeorgla., October 30, 1889.) 
CoBHTS— D18TB10T JtrDGBS— Vaqanot— Adthority of Judqb op Anothbr Distbktis— 

liEAVi) TO SUB KeCBIVBB. 

RevvSt. TJ. s. i 608, provides that "when the office of district iudge ie vacant in 
any district in a state containing twp. or more districts, the judge of the other or 
eithef of the districts may hold the district court or the circuit court, in case of the 
sickneai or absence of the other judges thèreof, in the district where the vaoancy 
occnrs, an^ diacharge ail the judiciu duties of judge of such district during such 
vaoancy. " Seld, that it la orily whéh t{ie office of district judge of one district is 
vacant that the judge of another district has authority to discharge judicial duties 
in the former district, and a leaye granted by the judge of another district to sue a 
receiver, tbe judge of the district being out of the state, is void. 

TofJie Hofiorable, ihe Judges qfûe ŒrcuU Court 0/ the United States for said 

District: 

The pétition of Charles P. Bail, receiver, appointed by the Honorable 
Don A. Pardeéj respectfuUy sho#s urito your honors that one H. F. Alsa- 
brook has brpUght suit for perépnàl damages against your petitioner in 
the superibr ibourt of Folk county, in the state of Georgia^ and in the 
pétition fîlèâtherein the said Alsiabrook allégés that on the 17th day of 
July, 1889, he obtained from thé Honorable Emory Speer thé foUowing 
order: "LéaVe granted as pirayed, tbe judge of the northem district being 
out of the àtàté. July 17th, 1889. Emory Speér, U. S. Judge,"— ail of 
whieh is lùore fully shown in the copy of the pétition whîch wàs served 
upon one of the agents employed by your petitiotier in conducting and 
operating thé said railroad, attaçhed hereto. Your petitioner further 
shows thaï Hé bas been informéd by the employés operating the said 
railroad thal/the alleged injuriés were received from no ftinlt or négli- 
gence on iheir part; that the pMntiff in said pétition is a résident citi- 
zen of Clébtirhe county in the state of Alabama; and that the said 
àlleged injuries- were received within the state of Alabama; and peti- 
tioner prays' that the said H. Fi, Alsabrook may be cited to appear be- 
fôre your honotsat such time atid place as your honors may direct, to 
show causéj if any he bas, 'vifhj^ said alleged order, granting leave to 
bring said suit, should not be revoked, and that, periding said notice, 
the said H. F. Alsabrook may, by the order of your honors, be re- 
strained from further prosecuting said suit until the hearing and déter- 
mination of this pétition. Chas. P. Ball, Receiver. 

Alexander T. jûmdon, for receiver. 

T. N. Srcyylea, for Alsabrook. 

Paedee, J. This cause came on to be further heard upon the péti- 
tion of Charles P. Bail, receiver, in relation to the suit brought by one 
H. F. Alsabrook against the receiver in the superior court of Polk county 
in the state of Georgia, and was argued by Mr. Alexander T. Loudon 
for the receiver and Mr. T. N. Broyles for Alsabrook; whereupon, the 
court considering that under the proper construction of section 603 of 
the Revised Statutes it is only when the office of district judge of the 
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northern district is; vacant' that the judge of the southern district bas au- 
thority, under said section, to discharge judicial duties intiie northern 
district, it is ordered and adjudged that the leave granted by the judge 
of the Southern district to said Alsabrook to institute suit against the re- 
cel ver in this case be, and the same is, declared null, and of no force 
and effect, It is further prdered in this case that the said receiv.er may 
bring bill with suitable averroents in the United States circuit court for 
the Southern division of the northern district of the state of Alabama, 
which court appointed Charles P. Bail receiver, against the said H. F. 
Alsabrook, setting forth the facts in the case, and praying for injunction 
to restraiu the further prosecution of the suit instituted by the said H. 
F. Alsabrook in the superior court of Polk county for the state of Georgia, 
ail as aùthorized by section 3 of the act of congress, appt'oved March 3, 
1887, entitled "An act to détermine the jurisdictioii oî the circuit court 
of the United States, and for other purposes." 



STRbNG r. United States.* 

(Circuit Cotvrt, 8iD. Alabama. Juno 17» 1889.) 

AïfbAI/^Fbom District eowBT— Ci^iiMS against Unitbd Statbs. 

By act CoQg. March 3, 1S87, the district court is give^ concvirrent jnrfsdlction 
•with the court of plàims "Where the àmount of the claiiti does not excfeéd $1,000, " 
ahd the saline rigtit to-appéal'atid'take writs of error is-giveU to the plaintiS or tfas 
tJnitéd States as "uow reserred in the statu tes of theiBnited States in that behalf 
made." ; ^eld, that tiie statutes referred to as reserTing the right to appeal and 
takewrlts of errorwere thosé'relating to'appeals todwrits bf error frôm judg- 
, ménts of the court of clainp^ to the suprême court, and that in such cases the cir- 
cuit courts hâve no jurisdiction 6t appeals from, and 'Writii of errorto, the district 
ooukfe. V,S. V. Demis, 9 Sup. Ct. Rep. 657, f oUowed. 

Appeal from, and Error to, District Court. 84 Fed. Rep. 17» . 

On motions to dismiss the appeal and writ of error, 

Geo. H. Patrick, for appellaût. 

M. Di Wickersham, V . S. Dist. Atty. 

Before Lamar, Justice, and Pabdee, J. 

Lamar, Justice, (ora%.); The account which was the foundatîon of 
the action having been previonsly made out, submittedto, and approved 
by, the district court, was presented for payment to the treasury depart- 
ment. The comptroller of that department allowed a portion of the ao- 
count, but disallowed the balance. To recover this balancfe suit was 
brought. The court below found that the balance due, after deducting 
the suni' paid by the government, (which was ciedited upon the account,) 
was $181, ànd renderedi judgment accordingly. From this jndgment 
the pïesetîit appeal and wrii of error are taken. The motion to djamiss 
rests upon two grounds,' We deem it neoessary to consider only the 

. JEreçorted/by jPeter J. ^aI^Ut»^l^^a.^ otthf MqbUo bar. , 
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first ground, viz., that neither an appeal nor a writ of error will lie to 
the circuit court from a judgment of a district court in cases brought 
under the statute of March 8, 1887. The appellant bases his claim to 
the right of appeal or writ of error, aa the case may be, on the foUowing 
language of the act, (section 9:) 

"That the pMntiflE or the United States, in any suit brought under the pro- 
visions of this act shall bave the samé rights of appeal or writ of error as are 
now reserved in the statutes of the ïJnited States in that behalf made, and 
upon the conditions and limitiitions thf^rein contained. The modes of procéd- 
ure in claiming and perfecting an appeal or writ of error shall conform in ail 
respects, and as near as may be, to the statutes and rules of court governing 
appeals and writs of error in like causes." 24 U. S. St. at Large, 607. 

The question to be considered and determined is, what statutes are 
hère referred to as reserving the right of appeal to the plaintiff or to the 
United States? Are theythe statutes generally governing appeals and 
writs of error, or are they those which specially govern writs of error and 
appeals in the court of claims? The expressly declared purpose of the 
act is to give to the United States district and circuit courts concurrent 
jurisdiction with the court of claims, not only as to the classes of cases 
already within its cognizance, but also as to the new classes of cases em- 
braced within the enlarged jurisdiction conferred by the act under con- 
sidération. The fourth section of the act provides — 

"That the jurisdiction of the respective courts of the United States pro- 
ceeding under this act, including the right of exception and appeal, shalt be 
governed by the law now >n force, in so far as the same is applicable and not 
inconsistent with the provisions of this act; and the course of procédure shall 
be in accordance with the established rules of said respective courts, and of 
sueh additions and modifications ibereof as said courts may adopt." 

We think the gênerai scope and purpose of the act négatives the con- 
tention that any larger right of appeal is allowed in the district or circuit 
courts than is by the then existing statutes allowed in the court of claims. 
In other words, the peculiar nature of this enactment, and its spécial 
object, giving, as it does, a new field of jurisdiction to the United States 
courts, making it the same as the jurisdiction of the court of claims, within 
a limited amount, and the indications of the intention of congress found 
in the context of the act, restrain the gênerai words of section 9, relied 
upon by the attorney for appellant. The suprême court of the United 
States bas already passed upon the question of the interprétation of this 
section in U. S. v. Davis, and U. 8. v. Schofield, which were considered 
and determined together. The décisions in those cases were announced 
on the lastdayof the latetermof the court, and will be found in 131 U.S. 
36, 9 Sup. Ct. Rep. 657. Schofield and Davis each filed their respect- 
ive pétitions in the district court of the United States for the district of 
Maryland, under the act of 1887j and each ohtained judgment for $25. 
A motion was filed by the appeliee in each of those cases to dismiss the 
appeal Upon the grounds that an appeal would not lie to the suprême 
court from a district court performihg the appropriate duty of the dis- 
trict court; that the suprême court had no jurisdiction to re-examina 
judgments of the circuit oi district courts since the act of Febcuary 
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16, 1875, in such actions, unless the matter in dispute should exceed 
the sum of $5,000, exclusive of costs; and that the United States are 
not entitled to a writ of error or appeal if the same remedy is afTorded 
under similar circumstances to a private party. In passing upon this 
question, the court said, (page 39, 131 U. S., and page 658, 9 Sup. 
et. Rep.:) 

"By the act under which thèse suits were brought the district court was 
given concurrent jurisdiction with the court of claims as to matters of which 
that court had jurisdiction, • where the amount of tlie claim does not exceed 
one thousand dollars,' and the sarae right of appeal was given to the plaintifE 
or the United States as « now reserved in the statutes of the United States In 
that behalf made.' Section 707 of the Revised Statutes reads: ' An appeal 
to the suprême court shall be allowed, on behalf of the United States, froiia ail 
judgments of the court of claims adverse to the United States, and on behalf 
of the plaintifE in any case where the amount in controversy exceeds three 
thousand dollars, or where his claim is forfeited to the United States by the 
judgment of said court, as provided in section one thousand and eighty-nine.' 
By section 708, such appeau mnst be tal<en withln ninety days after the judg- 
ment is rendered; but this period is enlarged to six months by section 10 oi 
the act in question. Inasmuch as the object of the latter act was to enable 
the district and circuit courts to exercise concurrent jurisdiction with the 
court of claims in respect to suita against the United States, as therein pro- 
vided, in our judgment the right of appeal reserved to the government 'in 
the statutes of the United States in that behalf made,' before the enactment 
of this act, was the right of appeal reserved in the statutes relating to the 
court of claims, and as that right could be exercised by the United States in 
the instance of any judgment of the court of claims adverse to the United 
States, it folio ws that the same right can be exercised by the United States in 
any case of the prosecution of a claim in the district Or circuit courts of the 
United States under said act." 

The motions to dismiss in those cases were overruled; and, for the same 
reason given by the court, the motion in this case must be granted, and 
the appeal is distpissed. Â like order will be entered by the clerk upon 
the motion to disraiss the writ of error. 

Pabdee, J., concurred. 



Pelzer Manuf'g Co. v. St. Padl Fibe & Marine Ins. Co. 
Same v. Savannah Fire & Marine Ins. Co. 
(Circuit Court, D. South CaroUna. November 8, 1889.) 

Fbdbkai. Courts— Pkacticb— Time to Akbwer. 

Tlie perioâ allowed the défendant to answer or demur by Code S. C. is snspended 
by filing in tbe state court bond and pétition for removal to tbe United States cir- 
cuit court, and becomes current when the record is flled in that court; and, under 
thecircuit court raies, (fourth circuit,) the défendant wiU be in Urne it heserve bla 
défense before the rule-day next tbereaf ter. 

In Equity. Motion for leave to file answer. 
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Smythe <fc Lee, for plaintiff. 

JvJiiia H. Héyvoard and Jos. îF. Bamw^, for défendants. 

SiMONtON, J. The action in each of thèse cases began in the circuit 
court of South Carolina for the county of Greenville. The summons in 
each was issued, and complaint filed, on 31st July, 1889. On 17th 
August thereafter, a pétition for removal into this court, with a proper 
bond, was fllèd by défendant; the ground for removal being diversity of 
citizenship, ahd the amount in controversy being over $2,000 principal. 
On 4th October, 1889, the first term of the state circuit court next after 
filing the pétition, an order was passed by that court, on motion of the 
attorney for défendant, directing the record in each case to be sent hère. 
The records were filed with the derk of this court on the 18th of Octo- 
ber, 1889. Theréupon the plaintifif's attorney, no ansWer or demurrer 
having been filed, gave notice that on the rules-day next thereafter, 4th 
November, he would move before the'clerk for judgment by default, un- 
der our rule 12. The défendant cornes in with aSidavit, and after no- 
tice, craving in each case "leave to answer in this action, and for such 
other relief as may be proper." 

When a proper pétition and bond are filed in the state court, the ju- 
risdiction of this court îs complète, thé rightful jurisdictiOn of the state 
court is at an end , and np further proceedings can properly be had there, 
unless, in some form, its jurisdiction is restored. RaUroad Co. v. Missîs- 
dppi, 102 U. S.13&; Insurance Co. v. Dunn, 19 Wall. 214; Railroad Co. v. 
Koontz, 104 U. S. 14. When the ciise cornes hère, this court takes it in 
the same condition ït was when it left the state court. The removal 
does not vacate or change what bas been done, but simply carries the 
suit to the circuit court for further proceedings. Dv/ncan v. Gegan, 101 
U. S. 812. It is necessary, however, that a copy of the record from the 
state court be entered in this court, in order to enable it to proceed with the 
cause , although the jurisdiction does hot dépend on this entry. Msk v. Rail- 
road Co., 6 Blatchf. 362; RaUroad Co. v. Koontz, 104 U. S. 15; Torreatv. 
Lumber Co. , 37 Fed. Rep. 728. See Webster v. Orothers, 1 Dill. 301 . In each 
of the présent cases, the summons, with the complaint, was served 31st 
July. The pétition and bond were filed 17th August. Sixteen of the 
twenty days allowed under the Code tb the défendant to demur or answer 
had elapsed. At this stage it- camé intû this court. Bût, before this 
court could proceed, the record should be filed hère. This was done ou 
October ISth, at the instance of the défendants. See Mming Co. v. Ben- 
nett, 4 Sawy. 289. Theréupon the period for demurring or answering, 
suspended by the removal, again becarae current. - Under our rules, the 
défendants, if they serve their défense before the rule-day next thereafter, 
T;-the rule-day in November,— will bé in time, Let the answers be filed 
as of to-day. 
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Johnson v. Watkins. 

(Circuit Court, W. D. Mlchlgcm. November 6, 1889.) 

COSTS — In PEDEBiX CotlETS — StATUTES — ÈePEAI» 

Rsyi .St.iU. S. § 968, provicies that, where a plaintift in aciroult court reoovers 
less thàn $500, he shall not recover costs, but at the discrétion of tlie court taaj be 
adjudgèd to pay costs. TMB section fonned a part ot the judiclary aot, whioh tixed 
the jurisdictional amount at $50Q. Act. Cong. March 3, lifôT, flxed the minimum 
limit of the amount in dispute, nécessary to give jurisdiction, at $2,000, but made 
no référence to section 968. Held, that the section was not amended by the act of 
1887. Eastman v. Sherry, 87 Fed. Rep. 844, foUowed. 

At Law. On cross-motions for judgment for costs. 
Frank S. Donaldson, for plaintifF. 

Smith & Stevens and MitcheU & McGarry, {E. S. Eggleston, of counsel,) 
jfor défendant. 

Severens, J. In this cause, which was an action for tort, counter^ 
motions were made by the respective parties for a judgment in form 
wliich should carry costs to them respectively. The process and décla- 
ration of the plaintiff claimed damages to an amount sufficiently large to 
. bring the caSe within thé jurisdiction of the court; the minimum limit 
of which was fixed by the last act of congress dealing with the subject 
at $2,000. This was the act of March 3, 1887. The jury, however, 
bave rendered a verdict for only $1,333. Costs being a matter of statu- 
tory régulation, the right of parties to them dépends entirely on the 
proper construction of the statutes relating thereto. The lower limit of 
jurisdiction under the former law was lixed at 8500; and jy section 968 
of the Revised Statutes it was provided that, when the plaintifF recovered 
less than that amount, he should not recover costs, but, in the discrétion 
of the coprt, might be compelled to pay the defendant's costs. This last 
section was not changed in terms, or amended, by the act changing the 
limit of jurisdiction in respect to the amount in çontroversy. 

It was urged in behalf of the défendant that the primary intent of sec- 
tion 968 was to forbid the recovery of costs by the plaintiff in case he 
should not recover a sum equal, at least, to the minimum of jurisdiction, 
and that $500 was mentioned in this statute only because it was the 
symbol of that limitation, and as having a meaning synonymous there- 
with. Upon the argument of thèse motions, I was much impressed that 
this was the real intent of congress, and that, if so, effect should be given 
to it accordingly. The resuit would be that this section, so construed, 
would harmonize with the later law raising the limit of the jurisdiction 
to $2,000, and would now prevent a plaintiff from recovering costs who 
should recover less than that limit. But as the rule had been held oth- 
erwise by Judge Jenkins in the eastern district of Wisconsin, in East- 
man V. Shen-y, 37 Fed, Rep. 844, and the question was one of importance 
throughout the country, and one upon which it seemed advisable to bave 
uniform,ity, I deemed it prudent to confer with the circuit judge about 
it. In answer to my communication, he informs me that the point bas 
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been up before him on previous occasions, and that he bas held to the 
same construction as Judge Jenkins did, — that the statute, section 968, 
could not be expanded by interprétation beyond the purpose to forbid 
costs where the plaintiff recovered less than $500; that the statute is so; 
and that it is for congress to change the rule, if it is advisable. Under 
thèse circumstances, my own doubt must give way to the holding of the 
circuit judge. The motion for costs to the défendant will therefore be 
denied, and that of the plaintiflf allowed. 



Allen et al. v. Fairbanes. 
{Circuit Court, D. Vemumt. October 33, 1889.) 

1. Abatbment anb BbvivaI/— Dbath or Pabtt — Scire Facias to Rbvivb. 

It Is not a ground for a motion to dismiss a soVre fadas to revive a suit npon th« 
death of a défendant, thàt the biU does not state a cause of action, or is not bus- 
tained by the proofs. 

3. Same— OOBPOBATIOÎIS— STOCKHOLDKK»— CONTEIBCTION. 

The Uabillty of a stockholder to contribute towards debts of the company pald 
by other stockholders survives him. 

In Equity. On motion to dismiss a sdre facias to revive an action. 
Daniel Roberts, for orators. 
Henry Q. Ide, for défendant. 

"Wheeler, J. Upon the death of the ùeîendant a scire facias issued 
to revive the cause, pursuant to section 955, Rev. -8t. The executora 
appear, and move to dismiss the scire facias and the bill as to them, be- 
cause the action does not survive. That the bill sets forth no ground 
for relief, and the plaintiffs proof establishes none, is urged against sur- 
vival; because, if no cause of action existed, none could survive. But, 
whether the bill is demurrable or not, or is or is not sustained by proof, 
cannot be tried in this manner. The question is not whether the plain- 
tifis maintained their cause of action by their pleadings or their proofs, 
but whether their cause of action is such that they so bave a right to 
maintain it if they can. The cause of action is the liability of the tes- 
tator as a stockholder in the Illinois & St. Louis Bridge Company, a cor- 
poration of Illinois, Missouri, and the United States, for whose debts 
the stockholders were, under aome circumstances, chargeable, to con- 
tribute towards debts paid by the other stockholders. The liability may 
not exist, those seeking contribution may not hâve become entitled to it, 
and the testator may not bave been brought within the liability; but 
whether so or not are questions to be tried, and the orators cannot be 
deprived of the right to hâve them tried by pointing to the probable re- 
suit. If success upon thèse questions will entitle the orators to relief, 
they cannot be deprived of the right to try to succeed because they may, 
Dr probably will, fail. Generally those who are subject to a common 
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burden are holden to bear it equally and ratably. Deering v, Earl qf 
Winchelsm, 2 Bos. & P. 270; Miller v. Saviyer, 30 Vt. 412; PoUard v. 
BaUey, 20 Wall. 520. The orators seek to bring the testator within this 
rule, and to bave the common burden made even by contribution. If 
this can be done, the liability will rest upon the implied obligation to 
render to the orators what equitabJy and justly belongs to them. This 
does net grow out of any such tort as dies with the person at common 
law, but appears to be such an obligation as survives. Hamhly v. Trott, 
Cowp. 372; 2 Redf. Wills, 168; Dana v. LuM, 21 Vt. 383. The orators 
appear, therefore, to be entitled to bave their case tried, and it cannot 
properly be dismissed without trial. Motion to dismiss denied. 



Easton a ai. V. Ho ston & T. C. Ry. Co. et àL 
(dreuit Court, E. D. Texag. June 4, 1889.) 

L Bailboas GoMPAmBs — Mortoase Fobeclosvbe— Tbdstbes and Reobitess — Com- 
pensation. 

On foreclosure proceediagsitappeared that the trustées and receiverscontracted 
orîginally to render their services for the sum of $1,500, and that they were paid 
such sum up to the beginnin^of the litigation ; that since the litigation commenced 
they hâve been paid by allowances by the court to them as receivers, and by appro- 
priation by themselves as trustées, at the rate of $4,600 per year. The services ren- 
dered were not exclusive of their business, and did noi take ail or nearly aU of their . 
time, and there was no great responsibility reguiriag extraordinary compensation. 
Held, that they had been amply compensated, and that an extra alfowanoe was im- 
proper. 

8. Same. 

The allowance of $500 was ample compensation for the services of a trustée of a 
mortgage, of which there tvas only one bond of $500 outstanding, the balance of the 
issue of $1,500,000 being deposited with a trust compauy ; bis services in the litiga- 
tion being merely nominal, and going no further than the use of hls name. 

S. Sake — Attornets' Fbes. 

Such trustée insisted on the services of bis attornejrs in filing the bill for fore- 
closure of the mortgage of which he was trustée; and it was admitted that at the 
time of such employment such services were worth $3,500. Held, that such sum 
should be allowed to the attomeys. 

4. Samz. 

In the foreclosure prooeedings there was no substantîal contest, the whole mat- 
ter being practically carried out lu pursuance of a plan of reorganization, for which 
the sollcitors for complainants were in no particular degree responsible. Seld, 
that the sum of $100,000 should be allowed as compensation to tae solicitors who 
represented the trustées of ail the mortgages. 

In Equity. On exceptions to the master's report on the subject of 
compensation. 

Farrar, Jonas <& Kruttschnitt, for Central Trust Company. 

T. J. Semmes, for Rintoul and Easton, trustées, and for Sullivan & 
Cromwell and Davenport, Dilloway & Leeds. 

WUlie, Mott & Ballinger, in pro. per., and for Ballinger, Mott & Terry. 

Çfoldthwaite & Ehving, in pro. per. , and for Sheperd, trustée. 

Before Lamae, Justice, and Pardee, J. . 
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•,:, 1^ CpRiAM.; Thîs cause has Ip^en heard on the ex.ceptions of the 
Qe9,tr^ .Tniet; Company , ancj, other parties interested , to the allowances 
.n^adpïBj thp master to Jfessrs.. ^^aaton apd Èintoul, triisteeS' aud receiv- 
ers, and.to Messrs. Sullivan (fe.Ç^pmwell, soliçitorsfor^ïiaston, trustée, 
and,ito.M«S8rs.,I)avenport, Ipillpw^y^; Leeds, soHcitoi's for Rintoul, trus- 
tesi and upon the. exceptions Jof.iBiessrs,. Goldthwaite & Ewing to the in- 
sufficienc}^ oi; the allowance rctade to them assolicitor^ of Benjamin Shep- 
erd, trustée, and Upon tiie exception of Benjamin Sheperd, trustée, to 
the insuflScienoy of the allowance naade to him aa the trustée of the in- 
demnity mortgage, and upon the exceptions of Ballijnger, Mott & Terry 
and Willie, Mott & Ballingçr to.the allowance. made to; ,them as solicitors 
for Easton and Ëintoul, trustées, and for the Farmers' toan & Trust 
Company, trustées; and was argued. 

We hâve examined the master's report, and considered the évidence 
in relation to the matters involved in thèse exceptions, and in the report 
of the spécial master. In regard to the services of Rintoul and Easton, 
trustées and recei vers, we hâve ; considered that their services in and 
about the litigation, which ended in the foreclosure of ail the mortgagea 
aga;nst the Houston & Texas Central Railway Company, were not ex- 
clusive of their business; not of such a nature as to take ail, or nearly 
ail, of their time; that there was no grèat responsibility requiring extra- 
ordinary compensation, but that their. services were perfectly consistent 
with foUowing their regular avocations; and that, as a matter of fact in 
the case, Trustée Rintoul makes iib preténse that he liràa been hindered 
or delayed in any way in the transaction of his regular and légitimât© 
business. We flnd in the case that thèse gentlemen contracted origi- 
nally to rendér their services for the sum of $1,500 a year, and that they 
were paid such sum up to the beginning of this litigation; that since the 
litigation commenced they hâve been paid in varions ways — through al- 
lowances by the court to them as recei vers, and by appropriations made 
by themselves as trustées— the full sum of $17,500 eaqh, or at about 
the rate of $4,500 per year since the litigation begun. Under thèse cir- 
cumstances, we are of the opinion that the said receivers bave been am- 
ply paid and compensated for the services rendered by them in the 
amounts that they hâve already received in the case. We therefore con- 
clude that the exceptions to the master's report, making each of them an 
additional allowance, are well taken. 

As to the compensation of Sheperd, trustée, we find that he waa trus- 
tée of a mortgage of which there was only one bond of $500 outstanding, 
the balance of the issue of $1,500,000 being deposited with a trust Com- 
pany; that he has rendered. no services for which he.has not been com- 
pensated; and that his services in this litigation were merely nominal, 
and went no further than the use of his name; and that the allowancîe 
^y the master to him of $500 was a^^pl^ con^pensation for ail that he 
has done in the case. It was practically admitted on the hearing that 
the services of GoldthWaite & Ewing, in filing the bill for the foreclosure 
of the indemnity mortgage, of which Sheperd was trustée, were insisted 
upon by Shepercl, trustée; and that at the time of employment such 
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sbrvices tpere âdmilted to be worth $2,500. We therefore thînk that 
that sutb shoUÎd hâve been allowed by the master, and that the excep- 
tion filed by Goldthwaite & Ewing is well taken. 

As to the compensation of the solicitors who represented the trustées 
of ail of the mortgages that were foreclosed in this suit, considering that 
the services wflre rendered uhder the eye of the court, and that the judges 
are well acquainted with the character of the services, and that in the 
foreclosure proceedings proper there was no substantial contest, the whole 
matter being prâcticâlly carried out in pursuance of a plan of reorgani- 
zation, for which thô solicitors for complainants were in no partieular 
degree responsible, we are of the opinion that the sum of $100,000 will 
be ample and generous compensation; dnd we are of the opinion that 
this compensation should be àpportioned among the several counsel em- 
ployed as foUows: $2,500 to the firm of Goldthwaite & Ewing, solicitors 
for the trustée in the indemnity mortgage; that the balance, $97,500, 
should be equally divided between the New York solicitors for Rintoul 
and Easton, trustées in the several mortgages represented by them; and 
the solicitors of the Parmers' Loan & Trust Companj' in the several mort- 
gages represented by said tjsust, çompany; and the firma of Ballinger, 
Mott & Terry and Willie, Mott & Ballinger, who represented in Texas 
ail the' said trustées, with the exception of Sheperd, trustée of the in- 
demnity mortgage. This apportionment will give to Messrs. Sullivan & 
Cromwell the sum of $16,250, which amount, by the report of the mas- 
ter, it seems they hâve already been paid by the trustées represented by 
tbem out of the trust fund; to Davenport, Dilloway & Leeds, solicitors 
for Rintoul, trustée, the sum of $16,250, which, by the report of the 
master, bas also been paid by the said trustées out of the trust fund. 
The solicitors for the Farmers' Loan & Trust Company, by stipulation 
heretofore filed in the case, bave accepted in full compensation the sum 
of $32,250, which is but $250 less than would hâve been set apart to 
them under this apportionment. It gives to Messrs. Ballinger, Mott & 
Terry and Willie, Mott & Ballinger, who represented both sets of trus- 
tées in Texas, the sum of $32,500. By the master's report it appears 
that they bave been paid on accôiint the sum of $7,250 by the trustées 
represented by them, leaving, acoording to this apportionment, the sum 
of $25,250, which should be further reduced by such sums as said firms 
hâve received, pending this litigation, as the counsel for the several re- 
cel vers in the case. For thèse reasons, it is therefore ordered, adjudged, 
and decreed that the master's report in this case on the compensation of 
Messrs. Rintoul and Easton, trustées, be so amended as to reoommend 
no further allowance to them beyond the amoùnts they hâve already 
bèen paid by the court as receivers, and paid themselves, as trustées, for 
their services in the Case. That in the matter of compensation to Messrs. 
Sullivan & Cromwell, solicitors for Nelson S. Easton, the report be so 
amended as to find that they bave been amply compensated for their 
services rèndéred in this case by the amounts already received from the 
trust funds, ànd thàt they are entitled to no further allowance. As to 
the compensation of Davenpw^f Dilloway & Leeds, that the master's ré- 
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port be so amended as to find that they hâve been amply compensated 
for their services in the case by the amounts already received from the 
trust fands, and that no further allowance be made to them. That on 
the compensation of Ballinger, Mott & Terry and Willie, Mott & Ballin- 
ger, the said master's report be so amended as to ûnd that they are en- 
titled for their services rendered in and about the said suit the sum o' 
$32,500, and that theyshould be allowed such sum snbject to crédit for 
the amounts received on account either from the trustées or for services 
rendered to the receivers. That in the matter of compensation of Gold- 
thwaite & Ewing, the master's report should be amended so as to recom- 
mend an allowance of $2,500 for their services in and about the said lit- 
igation. That, as amended, ail exceptions to the said report be, and 
the same are hereby, overruled, and the said report as amended be, and 
the same is, approved and conârmed. 



SiLVBB ». CONNECTICDT ElVEH LtoIBEB Co. 

CONNEOTICOT RiVBB LtIMBEB Co. «; SïLVEB. 

iClrcuU Court, D. VermonL Ootober 22, 1889.) 

1. ABBITRATION and AWABD — MiSOONDUOT OF ARBITRAT0R8. 

The faotsthat onearbitrator unoonsciously permlts hls jealousy of tbeothér,'nrho 
bad often been selected as arbitratbr in similar causes, to slightly warp bis judg- 
ment aj^ainst the selector of the other arbitrator, and that the qther, from lack 
of independence, adjusts bis judgment to balance uat supposed leaning, do not ri- 
tiate the resuit bonestly reached by them^' 
S. Same. 

That the arbitrator selected by défendant in choosing a third consults -witb de- 
fendant with-the oonourrence of the other arbitrator, tod without objection from 
the orator, Is not a vitiating irregularity, wbere the resuit is the sélection of one 
satisf aotory to ail. 
8. Bame— MiSTAKi; in Paots. 

In an action to set aside an.award ot $1,000 as damages to premises by floating 
logs, it appeared that a substantial part of tbe damages allowed was for the break- 
ing of the bank of the river where it was supposed not to hâve been broken before. 
From facts not then available it appesired tbat the bank had been broken before. 
Tbe master tound that the actual damages were not above $600. The amount al- 
lowed by the arbitrators for the broken bank was not ascertainable. Held, that the 
défendant might elect to remit $400, and, upon f allure to so remit, tliat tbe award 
should be set a^ide. 

At Law. Action by William R. Silver against the Connectîcnt River 
Lumber Company, to enforce an award, and suit in equity by the Con- 
necticut River Lumber Company against Silver, to set aside the àward. 

Henry C. Me and Edgar Aldrich, for the lumber company. 

Fletcher Ladd and WîUiam Heywood, for Silver. 

Wheeleb, J. This action at law is brought upon an award by arbi- 
trators for damage done to lands of the plaintiff by logs of the défendant 
floating in Connecticut river. The amount of the damages, and not the 
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liability, was submitted, but the parties, by the terms of submission, 
agreed to perform the award. The défendant ingists that no liability 
follows damages so donc; and that, as none was awarded op submitted, 
no right of recovery arises from the award. The river is navigable for 
such purposes, and as such is a highway common to ail, and ordinarily 
no right to recover for damages done by logs floating upon it and carried 
by the éléments would probably exist. Gould, Waters, §§ 90, 98; 
Thompson v. Improvefnent Go., 54 N. H. 545; Carter v. Thurston, 58 N. 
H. 108. But the logs might he put, or be left to be taken, into the river 
in such large numbers at a time as to be dangerous to the shores of the 
river and lands adjacent; and that négligence towards, and disregard of, 
the rights of the riparian proprietors might cxeate a liability to them for 
damage done in conséquence. BaU v. Herbert, 3 Term R. 253; Haines v. 
Wekh, 14 Or. 319, 12 Pac. Rep. 502. Whether such négligence caused 
or contributed to this damage is not found, and is not material. The 
defendant's officers and agents chose to waive ail question about that, 
and cont«st the claim of the pjaintiflf in respect to amount only ; and the 
award, if good, would make the obligation to perform it by paying the 
amount awarded, complète. 

This suit in equity is brought to set aside the award for partiality and 
misconduct of one of the arbitrators, for fraud pf the plaintiff in the ac- 
tion upon the award, and for a mistake of ail in making the award for 
too much. Both causes hâve been by stipulation of the parties sent to a 
référée and spécial master, who hag found and reported the facts. The 
président of the orator chose one arbitrator, and the défendant in the eq- 
uity case chose another, ând, if thèse two did not agrée, they were tq 
choose a third. River farms in that région were exposed to and frequently 
suffered damage from floating logs. The arbitrator chosen for the orator 
was a hiil farmer, who had at several times so been chosen and acted in 
that capacity, before. The one chosen by the défendant was a river 
farmer, who had experienced some such damage, but had made noclM- a 
for it, and who thought the remedy for such damage was not sufficientiy 
epeedy and certain. The président of the orator did not know bis situ- 
ation and views, but one of his employés who assisted him knew that 
this arbitrator was a river farmer. No objection was made on this ac- 
count, and any bias he might hâve from this situation must be consid- 
ered as waived. Fox v. Hazelion, 10 Pick. 275. As the amount of the 
damage, and not the question of liability, was what was submitted, his 
views of what the law of the subject was or ought to be would be imma- 
terial. He was a little jealous of the other arbitrator, because of his be- 
ing chosen by the orator, and of his former acting as such. The master 
finds that honestly and without cçnscious purpose he suffered thèse things 
to, and they did, a little warp and bias his judgment in favor of the de- 
fendant against the orator, and make his estimate of damage higher. 
The principal of thèse things appears to hav« been the attitude of the 
other arbitrator. This arose upon the occasion, and was not inhérent. 
From lack of independence and strength his judgment appears to hâve 
become adjusted to balance the supposed leaning of that other arbitrator. 
v.40F.no.4— 13 
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The yîewB, <;)pinion8, and inclinations of Mers, as they arise inthe course of 
ptôiseedings before them in respect to ihe varions phases of the subject and 
pcisitïônsJof ôhe another j otight not to distùrb the resuit honestly reached 
by thenii The strength of minds, and their capacity for dealing with 
coiifliéting daims and interests, are much diversified, and triera cannot 
be sëlected with any èertainty as to course of reasoning to be adopted or 
resuit 'to fce reaChed. iàrbitrators are judges chosen by the parties for 
thémBelves; and, when so chosen, they must be taken as they are, with 
their weaknessês and frailties, of which ail hâve some; and while they 
aet "honestly and fairly, according to such abilities as they hâve, with 
référence to what is subûiitted to them, their proceedings are valid and 
binding. Bac. Abr. "Arbîtrament and Award;" Van Cortkmdt v. Under- 
Mll,2 Johna!, Gh. 339; Davyv. Faw, 7 Cranch, 175. In choosing the 
third arbitrator he consulted the défendant with the concurrence of the 
other arbitrator, and without objection from those acting for the orator; 
more, àpparently, to avoid objectionable men than to give the défend- 
ant his choibe. The resuit of the consultation was favorable to a choice 
by the arbitrâtors themsélves, and not by the défendant, and one satis- 
factory to ail was sëlected. Hère is no vitiating misconduct or irregu- 
larîty. Nothirig aboUt the' arbitrator in question, according to the stand- 
ard indicated, or about the proceedings, when given the latitude which 
riecessarily belongs to feûeb Mbunals,' appears to be adéquate to disturb 
this award. ■ Wiatér-Power Oo^ V. Qtay, 6 Metc. IBl ; MoTviUe v. Sodety, 
123 Mass. 129v '■ ' ' 

A substantial part of the damages claimed and allowed was for the 
breaking of tbe bank of the river by thèse logs where it was supposed 
notto hâve beèn broken* bèfbre. The question whether it had been brokeri 
before, or weis broken by thèse logs, appears to bave been fairly presented 
and tried, upon such proofe as were at hand, and such appearances as 
were visilale. The master fiiids, from clear proof not then available, 
that the bank had been broken at that place before. So much of the 
damages as was allowed for that was for what did not exist, and should 
not, and would not, hâve been allowed for, if that faot had then been 
known. The àrnount of the damages allowed for this is not ascertaina- 
ble. The mastër has foùnd the àctuàl damage ûot to be above 8600. 
The arbitratorS might bave a^Wàrded more than that without including 
this supposed brèak, and they mîght hâve awarded less. What amount 
they wôuld haveâwardéd if thàt had béen excluded is also uncertain. 
If a new triai cOuldbe had, that might be proper; but there is no mode 
of obtaining one. To whoUy set aside the award for this cause would 
beharsh, and dbes not appèar to bè absolutely necessary. The orator, 
in asking equity, should bè willing to do equity by paying the amoUnt 
of actual damages', acbording to the finding of the miaster in the proceed- 
irig Wfaichshé bas invoked. Noinjustice to the orator is apparent from 
compelling pàythènt of that. Thé défendant may prefer to remit the 
exceas to having the award set aside. If so, that opportunity can be af- 
forded in anaJogy to allowing a remittitur of damages to avoid the grant- 
ing of a nèw trial 'because they are excessive. Moore v. Luckess, 23 Grat. 
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160; Om-by v. Thrasheri ¥[ Ga, 10; Bamkv. Eank^ 13 AU. Eep. 829i 
To allow the plainliff in the action at law to remit $400 and retain the 
right to the balance of the award seems to be just and proper in thèse 
cases. As neither party was in fault about this ^ mistake, the decree 
should be without costs. Let a decree be entered that the plaintiff in 
the suit at law, at his élection, within 30 days, remit ail but $600 Of the 
award, and take judgment on the report for that sum, with interest and 
cost; and that on failure to so elect the award be set aside, and judg- 
ment be entered in the action at law for défendant. : 



Howard v. DEtAWAEE & H. Canal Co. 

{CireuU Court, D. Vermont Ootobèr 26, 1889.) 

1. Masteb anb Servant— NbomobSce — Pkoximate Cause. 

Plalntiff's intestate was a trackman running a hand-oar, under direction of tbe 
section boss, towards an approaohing train, to which the boss had sent a signal- 
flag by one of the tracTrmen, to warn those in ciiarge of the train of the. approaoh 
of the hand-car. The persons in charge of the train failed to keep.a^looliout, and 
ran intothe hand-car before those in chargé could get oat of the way, and intestate 
-was kiUed. Hel4, that the négligence of those in charge of the train caased 1)be 
injury. 

8. Samb^Fbixow-Sbhvant. 

Trackmen are not fellow-serrants of those in charge of trains. 

8. Death bt Wkonofttl Aot— Damaobs. 

Rev. Laws Vt. §§ 2138, 2139, provide that the person or corporation negUgently 
cansing the death of another shall be liable to an action in the name of the pereontu 
représentative for the benefit of the wife and next of kin, and such damages may 
be given as are just with référence to the pecuniary injury resultipg from such 
death to them. JSeld that, lu an action for the benefit of the collatéral kindred, 
the measure of damages is what the deceased would probably hâve apcuQulated af t- 
erwards if he hàd lived ; and, where the deceased has accumulated nothing for any 
one up to the time of bis death in middle lif e, ouly nominal damages will be awarded. 

4. Bamb — Pleadino. 

A déclaration which sets forth adequately the right of the personal représenter 
tlve to recovéi^ is sttfflcient without alleging specifically the rigbts of the respèctiva 
distributees. 

At LaW. Action for damages for wrongfully killing plaintiff'a iatett- 
tate. 

David E. Mcholson and Jod 0. Baker, for plaintiff. 
John Proui and Henry Baliard, for défendant. 

Wheeleb, J. Clary, the plaintiff 's intestate, was about thirty-seven 
years old; had three brothers and two sisters, no wïfe, children, or par- 
ents; and had accumulated no property. He was employed as a track- 
man by a section boss of the defendant's road; and, with four others, 
under direction of the boss, was running a hand-car over a part of 
their section towards a train coming from the other way, to which the 
boss had sent their signal-flag by one of the trackmen, to warn those in 
charge of the train of the approach of the hand-car. Neither the en- 
gineernor any one in charge of or on the train was Jseeping any lookout 
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ahead as it approached Ihe hand-car, and no one on the train saw it till 
within two or three rods of it. The trackmen supposed the train would 
slow up as it approached them, in obédience to the warning, and came 
so near it before stopping to take the hand-car from the track that the 
boss saw it would be struck by the train before they could get it off, and 
told the mén to run it the otiier way. They tried to do so, but could 
not move it fast enough to get a way from the train, and he directed 
them to abandon it. In jumping from it, Clary was thrown under it, 
the engine struck it, and he was instantly killed. 

The statutes of the state provide that when the death of a person is 
caused by such wrongful act, neglect, or default as would, if death had 
not ensued, bave entitled tne party injured to maintain an action there- 
for, the person or corporation that would hâve been liable if death had 
not ensued shall be liable to an actjon in the name of the personal rep- 
résentative for the benefït of the wife and next of kin, and that such 
damages may bCigiven as are'just, with référence to the pecuniary injury 
resulting from such death to them. R. L. Vt. §§ 2138, 2139. This 
action is brought upon this statute, for the benefit of the brothers and 
sisters, as next of kin, and bas been tried by the court upon waiver in 
writing of a trial by jury. 

The défendant, claims that Clary was négligent in remaining so long 
u!pon the car, and in jumping from it, and thereby contributed to the 
injury; that the collision was caused by the négligence of the flagman, 
a fellow-servant with Clary, in giving wrong information to the trainmen 
about where the hand-car would be met; and that, if it was caused by 
négligence of thé trainmen, ail were so fellow-workmen with Clary that 
the défendant is not liable to bis représentative for it. 

Clary coUld sèe the train coming, and could bave got ont of its way; 
but, with"the others,he relied upon due respect of the trainmen to the flag, 
aild to the directions of the boss, for safety ; and, in view of what he had a 
right to rely upon in those respects, he does not appear to bave been négli- 
gent Of dûty to himself or others in stay ing at bip place on the car as he did. 
He was moving backwards with the car, working it, with the others, to 
his utmost strength, when directed to abandon it; and appears to bave 
beenthrown before itby a misstep, caused by haste in turning and jump- 
ing, made necessary by the nearness of the train, and ledges of rock 
which prevented jumping off from the side of the car on which he was. 
Natural instinct would impel him to do what he could to save himself, 
and nothing shows that he did not obey it. 

The testimony is confiicting as to what the man who carried the flag 
told those in charge of the train about where the trackmen and hand-car 
would be. Whatever that was, the flag of the sectionmen itself was a 
warning that they were on the track some where near, and were to be ap- 
proached with caution; and it would be in force from the time when the 
flàg was obsêrved until they should be passed. To rtin the train towards 
them, after that warning, without keeping any lookout ahead for them, 
was a neglect of duty required for their safety as well as for that of the 
train. This négligence appears té hâve caused the collision, and the in- 



HOWABD V. DELAWABB A H. CANAL Ca 197 

jury to Clary, without any contributing neglect of duty on his part. If 
the flagman contributed to the happening of the collision by giving 
wrong information, it would not bave happened but for the négligence of 
those in charge of the train; and whoever is chargeable for that is liable 
for its conséquences to Clary. Baûroad Go. v. Barron, 5 Wall. 90. 

The question of law whether the défendant is liable to its trackmen 
for injuries done to them by négligence of those in charge of its trains 
is presented by thèse facts. If this question was to be determined by 
the décisions of the court of last resort of the state, that in Davis v. RaÛ- 
road Co. appears to be the latest and most apt, 65 Vt. 84. It appears 
to hold, in efifect, that a railroad company in the state is liable to its 
trainmen for the négligence of those it has placed in charge of its tracks. 
It overrules, in view of intervening décisions of other courts, Hard v. 
EaUroad Go., 32 Vt. 473, which classed ail persons employed in main- 
taining the track and machinery of railroads and operating their trains 
as fellow-servants, for injuries to whom by négligence of each other the 
companies were not liable. If the company is responsible to trainmen 
for the négligence of those in charge of the track, that it should be held 
responsible to trackmen for the négligence of those in charge of its 
trains would seem to directly follow. But the courts of the United 
States are not bound by the décisions of the courts of the states upon 
questions of gênerai law like this, although they are entitled to and rè- 
ceive the highest respect. Boyce v. Tahb, 18 Wall. 546; Chicago v. Roh- 
bins, 2 Black, 418. This court is, however, in duty bound to follow 
the décisions of the suprême court of the United States upon ail such 
qutsL on?. That court has held that a railroad company is liable tO 
its trainmen of one train for the négligence of those whom it has 
placed in charge of another train, and of the same train. RdUway Oo. 
V. Ross, 112 U. S. 377, 5 Sup. Ct. Rep. 184. This décision appears 
to hâve been made by a bare majority of the court, but it stands unre^ 
versed and unshaken, and is equally binding hère with those that are 
unanimous. Trackmen are no more co-laborers with trainmen than the 
trainmen of one train are with those of another train on the same road, 
and not so much so as trainmen of the same train are. Those in charge 
of this train were placed there, and clothed with that authority, by the 
défendant. They acted for the défendant in the exercise of the control 
given them over the movements of the train; and their négligence in 
that behalf appears, aecording to this décision of the suprême court of 
the United States, to be the négligence of the défendant. The princi- 
ples of this décision lead to the same conclusion as those of the latest 
décision on this subject of the highest court of the state, as cited. In 
Randall v. Railroad Co., 109 U. S. 478, 8 Sup. Ct. Rep. 322, a brake- 
man of one train appears to hâve been held to be so the fellow-servant 
of the engineer of another train of the same company as not to be en- 
titled to recover of the company for injuries occasioned by his négli- 
gence. That engineer does not appear to hâve been clothed with any of 
the authority of the company about the moving of the engine or train; 
and in that respect it differs from the later case. In the case under 
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flonsider&tîon the flag was brought to the notice of the conductor, who 
had controlof the train as to -where it should undertake to pass the hand- 
car. In this, respect jt is like the,later case, rather than the former. 
Tîpon ail of thèse cases Clary would.appear to hâve been entitled to re- 
cover damages of the défendant if he had not been killed, and by force 
of the statu te the plaintiff appears to be entitled to recover now. As 
the plaintiff is entitled to recover, he is entitled to nominal damages at 
least; and to such further sum as is proved within the meaning of the 
statute. 

. No case bas been cited or observed from the courts of the state in 
which the right of recovery, or measure of damages, in actions upon 
this statute for the benefit of collatéral kindred bas been considered. 
In RaUroad Co. v. Barron, 6 Wall. 96, the action was upon a statute of 
Illinois, almost like this in words, and precisely in meaning, as to giv- 
ing a right of recovery to the wife and next of kin, and authorizing such 
damages as are just with référence to the pecuniary injury resulting 
from such dea.th to them, and was for the benefit of brothers and sisters. 
The défendant there, as hère, asked the circuit court to hold that no re- 
covery could be had for the benefit of any but those who had a légal 
right to support from the deceased. The court ruled that the action 
was. given for the benefit of those named in the stîitute, whether they 
had such right to support or not; and instructed the jury that they 
çould not take into considération the wounded feelings of the surviving 
relatives, but might the amount of property of the deceased, the charac- 
ter of bis business, and the prospective increase in wealth likely to ac- 
pnie to a man of his âge, with the business and means which he had. 
Thèse rulings were approved, and Mr. Justice Nelson, in the opinion of 
the suprême court, said: 

"If the deceased faad lived they may not aave been benefîted, and, if not, 
then no pecuniary injury could liave resulted to them from his death. If the 
person injured had survived and recovered, he would hâve added so much to 
his Personal estate, which the law on his death, if intestate, would hâve passed 
to his wife and next of kin. In case of his death by the injury, the équiva- 
lent Is given by a suit in the name of his représentative." 

This shows that the pecuniary injury resulting from the death is the 
loss of what the deceased would probably hâve accumulated afterwards 
if he had lived. In this case the deceasnd had accumulated nothing 
for any one up to the time of his death in middle life. He was no 
more likely to accumula te property from then forward than before. The 
deprivation of his society, afi'ection, or counsel is not to be considered. 
The actual probable pecuniary loss is aU that the statute covers and can 
be allowed for. Upon the évidence, considering ail the probabilities of 
his future, no just ground for finding that he would ever bave accumu- 
lated any property for his brothers and sisters is apparent. 

Question is made as to the sufiiciency of the allégations of the décla- 
ration for supporting a recovery for the benefit of the brothers and sis- 
ters. If the action was given directly to those suffering the injury, the 
dedaiation would need to set forth the facts constituting the right of re- 
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covery of those who should bring suit. But the action is gîven to the 
Personal représentative; and the right is the same for whosever benefit 
the suit may be brought. The recovery is to go to the widow and next 
of kin, as the personal estate would, exclusive of creditors and legatees. 
RaUroad Co. v. Barron, 5 Wall. 96. The questions as to who are bene- 
ficiaries are left until distribution. A déclaration, which sets forth ad- 
equately the right of the personal représentative to recover, would seem 
to be sufBcient, without alleging specifically the rights of the respective 
distributeea. Let judgment be entered for the plaintiff for one dollar 
damageâ. 



Baedeb V. Jennings. 
(CirouU Cmirt, D. New Jersey. Ootober 18, 1889.) 

1. PuBLid IiiihJB— Sbbvbys— Appoiotcment op Depott Bubvbtob. 

Where it appears that one who pnrported to make a survey, as deputy survôyor, 
in 1690, was a man of higb position, ideatifled largely and in many ways with the pro- 
prietary affaira, and afterwards surveyor gênerai, and that he had made and re- 
turned a great nnmber of surveys as deputy surveyor, which the counoil of propri- 
etors allowed to remain on their records without protest, it will be held that he was 
a regular deputy surveyor when be made the survey in question, though there is 
no record of bis appointment. 

3. SaMB— WABKANT8— EviDBNOB— RbOITAL IN ANOIBNT StTBVBT, 

A récital, in a survey made in 1690, that a warrant had been issued, is presump- 
tive proof of the fact, not to be qnestioned without some évidence to the contrary. 

8. SAJIB— SURVBTS— PBESUMPriON vsou Lapse ov Timb. 

Af ter the lapse of iioo years, it must be presumed that a survey regularly entered 
on the books of the proprietors, and never objected to by them, was entered with 
their consent and approbation. 
4 Same— Neobssitt for Ibsub dp Patent. 

A survey made in 1690, by a regular deputy surveyor, and oflSoer of the proprie- 
tors, retumed to their office, and ûuly entered on their books without objection, con- 
stitutes a good title in New Jersey, and a patent is not neoessary to vest title. 

6. Same— New Jebset Aot dp 1787. 

Act N. J. June 6, 1787, which deolared that any survey made of any lands withln 
either the eastem or western division of the proprietors of the state of New Jersey, 
and inspected and approved of by the gênerai proprietors or council of proprietors, 
and by their. order entered upon the record, should, from and after such record was 
made, preclude and forever oar the proprietors and their successors from any de- 
mand thereon, applied to surveys made and recorded bef ore its passage. 
& Same — Constitotional Law— -RETBOgpBOTivB Opbbation. 

To give the act rétrospective opération does not make it unconstitutlonal, as tho 
constitution of New Jersey had no provision on the subject, and the constitution of 
the TJnited States had not been adopted when the act was passed. 

7. Same— West Jebset Sooiett— Quasi Cckporation. 

Daniel Cox, who was a large proprietor of West New Jersey, govemor of the col- 
ony, and ihvested with the ijowers of government therein, in 1693 disposed of ail of 
his properties to an association of 70 persons, to he distributed among them accord- 
ing to tneir respective interests. The deed was to two, to the use of the sharehold- 
ers. At the same time he granted to the same persons the right and powers of gov- 
ernment in West New Jersey. Thèse associâtes assumed the powers of government, 
made regulatiçns for the management of their affairs and the conveyance of their 
lands, etc. Thëy acted and were treated as a corporation, and were bo treated by. 
the proprietors of East Jersey, under whom défendant claimed, in respect to their 
ownership of the properties in East Jersey purchased from Cox. They held and 
conveyed larçe tracts of land, and were reeognized by the name of the "West Jer- 
sey Society" in courts and by the législature. Seld, that tbe society was a quasi 
corporation, with power to convey lands by its corporate offlcers, riz., président, 
Tice-president, and committee. 
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8. Same— PoWEB op Attohnet— Execution bt Cokpobation. 

On February 1, 1749, the soolety, by its président, vloe-presldent, and commlttee, 
executed à power of attomey to sell its làuds in New Jersey. The paper was exe- 
cuted not only under the hands and seals of the offlcers, but under the common seal 
of the Society, and its exécution was duly proved by the subsoribing witness befora 
the lord mayor of London, and was duly reoorded. Meld, that tha paper was a cor- 
porate document, duly executed by the sooiety. 

9. Deeds— Ancibnt Dbeds—Authentication— Evidence. 

The varioûs deeds and grants by whioh Daniel Cox derived title to shares of 
property in East Jersey, and conveyed them, 71 In number, were among a large 
lot which remained in the repositories of the West Jersey Society In London f rom 
the early part of the reign of William and Mary to the middle of the last century. 
They were then sent to the society's agent in New Jersey, after being registered in 
the office of a notary in London, carefuUy identified by the oaths of the notary and 
the secretary before the lord mayor of London, and by theoath of theoaptainof the 
ship who brought them over, and were recorded In West Jersey. Their valldity 
and existence had been fuUy recognized by the proprietors of East Jersey. Held, 
that they were sufficiently authenticated to entitle them to record, and wore prop- 
erly recel ved in évidence in an action between ono claiming under them and a gran- 
tee of the proprietors of East Jersey. 

10. Same — Aot of 1743. 

The act of 1743, which merely declared that certain aoknowledgmeuts or proof s 
theretof ore taken should be deemed sufHoient to authorize the deeob to be recorded, 
did not déclare that no other proofs ahould be insufficient 

11. Same. 

The f allure to record them in East Jersey is not material to the question of the 
existence of such deeds. 

12. Same— Ancibnt Dbbd— PBOor bt Récital. 

A deed alleged to hâve been executed in 1772, f orming a link in plaintiff's chain 
of title, was not produoed, but a deed executed in 1833, more than 60 years before 
défendant undertook to take possession, was produced, which reoited the existence 
of the deed of 1772. The grantors in the deed of 1833 had exercised varions aots of 
ownership. Held, that the récital waS admissible to prove the existence of tha 
deed as against défendant, 

IB. Evidence — Phogebdings in Pabtition. 

ProceedingB in partition in 1818 were introduoed, but the original pétition, and 
the order for the appointment of oommissioners, were missing. There were snown 
the report of the commissioners dividing andallottin^ the land, a map of the prem- 
ises, and their allotments, and an order of the court direoting the report to be filed. 
Seld, in considération of the lapse of time, and possession of the property in oon- 
formity with the division, that the proceedings were admissible. 

1*. Same— Adminibtbatoe's Deed. 

A récital, in an administrator's deed, of an order of sale, is sufficient presumptive 
proof, 40 or 50 years after the date of the deéd, of such an order; the possession be- 
ing conformable to the deed. 

At Law. In ejectment. 

On rule to show cause why verdict should not be set aside, and a new 
trial granted. 

This rule came on to be argued, by agreément of the parties, before 
Mr. Justice BiîADiiEY, at his chanabers, city. ofWashington, llth Febru- 
ary, 1889. 

At the trial of the cause before Judge Wales, at Trenton, September 
term, 1887, a stipulation was made between the parties as follows: 

"It is on this 28th day of September, 1887, agreed by and between the re- 
spective attorneys of the above parties that at the close of the testitnony both 
parties shall rest; that a pro forma verdict shali be taken for the plaintifC; 
that an application for a rule to show cause why a new trial should not be 
had shall then bé made by the defendant's attomey, which rule to show cause, . 
by consent of plaintiflf's counsel, shall be allowed; that the attorneys of the 
respective parties shall each f urnish to the other side a brief of the points and 
cases relied upon, at least 20 days before the argument of tlie rule, the de- 
fendant first presenting the plaintiff his briefs, to which the plaintiS shall 
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reply; that the rule shall be argued at such timeand place as shall bedirected 
by the court upon the points raised by the record, and relied upon in the re- 
spective briefs above mentioned. 

[Signed] "I. W. Cabmiohael, Atty. of Deft. 

[SignedJ "Gakrison & Fbenoh, Attys. of Plff." 

The report of the proceedings shows that, afler the évidence was closed, 
the judge, referring to this stipulation, charged the jury as foUows, to-wit: 

" Gentlemen of the Jury : C!ounsel on both sldes bave come to a stipulation 
whicli is a very convenient one for both you and the court. You observe 
that the case is a very intricate one, thetestimony involving the examination 
of old records and ancient stattites, — colonial statutes, — which the court would 
hâve had to make itself familiar with, and give you an opportunity to inves- 
tigatethera; but counsel hâve come to a conclusion to let you render a verdict, 
and the matter wlll be argued hereafter on a motion for a new trial, and the 
court will décide whether your verdict will stand or be set aaide." 

Thereupon the jury brought in a verdict for the plaintiff. 

The motion was argued on the whole évidence in the cause, and the 
question was whether the évidence was sufficient to sustain the verdict 
in favor of the plaintiff ; in other words, whether the rule to show cause 
should be made absolute or discharged. 

Garriaon & French and P. L. Voorhees, for plaintiff. 

/. W. Carmkhael and B. Ovmere, for défendant. 

Bbadley, Justice . The land for which the action was brought, as dé- 
scribed in the déclaration, is a parcel of 5 acres and 61 hundredths of 
an acre, situate on Long Beach, in the township of Eagleswood, in the 
county of Océan, and state of New Jersey, being to the east of the line 
between East and West Jersey, bounded south-easterly by the Atlantic 
océan, and north-easterly by the line between lots numbered 17 and 18 
of the Cox patent, as divided by J. S. Earl and others in the yéar 1818, 
and being part of said lot No. 18. The plaintiff set up two grounds of 
title : First, by grant from the proprietors of East Jersey to Daniel Cox 
in 1691, and déduction of title to the plaintiff; second, by continuons 
possession under claim of title for a long period of time, to-wit, more 
than 20 years before the défendant took possession. The défendant 
claimed title under a warrant for 10,000 acres of land from the proprie- 
tors of East Jersey to Charles E. Noble, trustée for themselves, issued in 
1884, and a survey thereunder to said trustée, dated March 18, 1886, 
duly returned and recorded, and a deed of conveyance from Noble to 
the défendant. Of course, the défendant relies upon his possession, and 
clainis that the plaintiff must prove title in herself ; but it is not pre- 
tended that the défendant acquired possession in any other manner than 
under the said survey of 1886, made for the useof the proprietors. The 
controversy is really with them. The links in the chain of documentary 
title on which the plaintiff relies are as follows, to-wit: 

1. Certain deeds of conveyance vesting in Daniel Cox two shares of 
propriety in East New Jersey. Thèse deeds are : Fïrsl. One from Ed- 
ward Byllynge, one of the original 24 proprietors of East Jersey, 
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(see Leamîng & Spiger^ 73,) being a lease aùd release for one share, 
datedl9th and 20th of March, 2 JaS. IL, (1685-36',) second, a deed 
from the ■widow and heir of William Gibson, anotheir bf the originar24 
proprietors, to 'Thotûas Cox, for oné share, dated 6th April, 3 Jas. II., 
(1687 ;) and a deed from Robert West and Thomas Cox to Daniel 
Cox, for the «ame shaié, dated 4th December, 1 W. & M., (1689.) 
Thèse deeds, if duly authenticated, show that DanielCox — who, his- 
tory tells us, .was not only a noted pprson at court, b.eing physician 
to the queenpf James IL, and to Princess, afterwards Queen, Anne, 
but a very prominent man in the affairs both of East and West Jersey 
— was the owner of two shares of propriety in 1689. It will be seen 
that he disposed of them to the West Jersey Society in! 1692. But in 
the mean time he madé pther deeds or mortgages affeoting thèse shares. 
The records show that he conveyed the first share, purchased from 
Byllynge, to one Samuel Stancliff, in April, 1687, and that Stancliff 
got out a warrant for 10,000 aerea of land upon it, but whether he ever 
pfocured surveya therefor is not shown. It would séèm that this con- 
veyance was by way of security or mortgage, and thàt thé share was re- 
'«onveyed to IMtiiel Coxj for, in January, 1690-91, Cox conveyéd the 
same share to John Hyde and John Haskins by way of mortgage; and 
they joined him in releasing it to the West Jersey Society, in March, 
1692, soon after the conveyance ôf his property in America to that asso- 
ciation, as will presently be mentioned. The other share, derived from 
J^hefiibsoQ estate, was also mortgagedby Daçiel Cox to Robert West 
and Benjai;nij} jWetton, by lease and releasô, dated 5th and' 6th of June, 
,5! W, & M.. (1690;) and thèse persons joined him in, a quitclaim to the 
,j)ypst Jersey Spcieiy, jn March, 1692. The records aijd certified copies 
^pfjdl thèse çqnyeyances Nvere produoed in evidenoe on the trial. The 
^objections to tfieirjreception will be noticed hereafter. Meanwhile it is 
pertinent to obgerye hère that they were recognized by the proprietora 
pf Êast, Jersey, a? will preseiitly appear, 

, 2« The nextlink in the plaintiff's ohain of titleisa survey to Doctor 
jDaJîiel Cox, returnçd and entered October 7, 1691, for 2,400 acres of 
,;n)çadow at Little Egg Harbor beachi which it is conceded embraces the 
tpremises in question. The plaintifl^first introduced a resolution of the 
cojincil of proprietors, adopted May 20, 1690, as follows: 

'•' ''Forasmuch aS'thîs board is given'to undei-stand by the sùrveyor gênerai 
flMifc'there is at Jeast 24^0 acres of méadow at Barnegat, it is therefore 
.agreed and ordered tbat eaeh propriety hâve allotted to it 1,000 acres of the 
s|ij,d meadow, and thjit warrants be granted to eacb proprietor, and such other 
person pr persons, their equal q^E^ntity, according to each one's proportional 
siiaré in a propriety as they nôw hold, whén desired, and that ail the upland 
'àdToining to the said tneadows bè granted to such of the said proprietors as 
désire the sam'e, provided it join their bwn meadow." 

Several of the proprietors availed themselves of this resolution, and 
iook uplands at thè Barnegat raeadows and on Little Egg Harbor beach, 
and tppk patient» therefor. Four of thèse patents wére produced in evi- 
4enpei— ronç to Peter Spmans,. dated 24th May, 1690, for 6,300 acres, 
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partly on the beach; one to A. Gordon, ofsame date, fotabout 4,000, 
acres, embracing 3 miles of the beach; one to Thomas Hàrt; and one to 
William Dockwra, — -ail including portions oî the beach in continuons 
tracta. The ténor of the survey to Dr. Cox is as foUows, to-wit : ' 

"By warrant from the proprietors of East New Jersey, dated May 20, 1690, 
surveyed and laid eut for Doctor Daniel Cox, (in riglit of two proprieties,) 
two thonsand four hundred acres of iiieadow and upland at Barnegat, in twp 
tracts: The flrst on the beach of Little Egg Harbor, beginning at the north' 
side of the mouth or opening of the harbor on the point of the beach, or the: 
beginning of thé partition Une betwixt East and West Jersey, ^iid running. 
north-easterly, as the beacli goes, six miles, more or less, to Peter Soman's 
line in length, and from the sea to the bay in breadth, including ail the mead- 
ows and islands adjôining on the side of the main channel of the sound or 
bay, bounded east by the sea, south by Little Egg Harbor, west by the chan-' 
nel of the bay, north by Peter Soman's. The other tract on the main side 
of the bay, opposite to the last^mentioned tract, beginning," etc., (describing 
the same.) "Also, five hundred acres of land at Wickatunk, which is bis lot> 
there, being number twenty-three, beginning," etc., (describing the same.) 
"Also tive hundred acres of Topenenny, which is bis lot there. being namber 
eleven, beginning," etc., (describing the same.) "Also a home lot, being 24 
chaiiis in length, and 12 6haih3 in breadth, bounded north- west by land un- 
surveyed, north-east by Thomas Warne, south-east by Kobert Barclay, South- 
west by a highway. [Signed] John Bakclay." 

This survey has an entry in the margin, as foUows, to-wit: "Entd. 
7 Oct. 1691." It is objected that there is no proof that John Barclay 
was a deputy surveyor in 1690 or 1691. It is hardly crédible that a man 
of his high position, a son of the then récent governor, Robert Barclay, 
himself identified largely and in many Vays with the proprietary affairs, 
a rnember of the council, and a:fterwards appointed surveyor gênerai, 
(April, 1692,) would bave ventured to act as a deputy surveyor if he 
had not been duly authorized s6 to do. It is hardly crédible that the 
council of proprietors would bave allowed his surveys (and there are 
great numbers of them) to hâve remained on their records without some 
protest, if he had not héld a commission as deputy surveyor. I think 
that they, and ail claiming u"rider them, are estopped from denying hia 
aùthority. We bave the positive testimony of the historian, William 
A. Whitehead, Esq., in bis "Contributions to the Early History of 
Perth Amboy,'' (page 42,) that in January, 1688, John Barclay was ap- 
pointed deputy surveyor urider George Keith, and succeeded him as sur- 
veyor gênerai, April 6, 1692. His appointmènt as deputy, it seems, 
was not recbrded, and has been lost in the 200 years which bave since 
intervened. But I cannot think that this should vitiatehis surveys. I 
bave iio hésitation in bolding that he was a regular deputy surveyor of 
the proprietors when he made the survey in question. 

Nor hâve I any greater hésitation in bolding that it will be presnmed 
that a warrant was issued as recited in the survey. No warrant was 
produced on the trial, aild that was made a ground of objection to the 
survey. That there was such a warrant is evidenced by the récital. 
This is presumptive proof of the fact, not to be questioned at this lato 
day without some evidehce 16 the contrary. 
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, Some. suspicion is sought to be cast on the book in wbich the survey 
is recorded, Book 0. This is very strange indeed. Hundreds of sur- 
veys are oijy to be found in this book. It is of public conséquence to 
the citizens of New Jersey that it should be carefuÛy preserved. In the 
schedules anneXivi to the Elizabethtown bill, the proprietors themselves 
largely refer to it as the authority for many of the surveys which they 
cited as évidence of their acts of ownership, and of submission to their 
claims as proprietors, over the lands in dispute in that case. Book 
and Book 2 of Surveys are very important records, and a transcript of 
them should be deposited in the ofiflce of the secretary of state at Tren- 
ton. It is strange that it bas never beén done. 

But supposing the survey genuine and authentic, and made by a 
proper pABcer, it is still objected thatit is insufScient to vest the title in 
Paniel Cox without a patent; and no patent was produced. It is con- 
eeded that no patents hâve been issued since the surrender of govern- 
ment, in 1702; the titles granted Since then ail resting on the surveys 
âlone. If a patent was necessary before, why is it not necessary since? 
No law was ever passed to dispense with a patent; yet no one supposes 
th^t it is necessary, in order to perféct the title. It is merely a ques- 
tion of régulation. A patent, it is true, is authentic évidence of a title; 
but it is the survey and return that !segregate the land from the com- 
njon domain. Daniel Cox was one of the proprietors, owning one- 
tWelfth of the whole province. Hia title, therefore, was already perfect. 
The survey ànd return were sufEcîent to segregate the lands, and set 
(hem àpart to his use. See the observations of Chief Justice Kirkpat- 
ÊiCK in Arnôld'v. Mundy, 1 Halst. 67-69. Perhaps a non-compliance 
.*?ith the régulations might bave aùtliorized the board of proprietors, 
tvithîn a reasonable time, to vacate and, set aside the survey in a reg- 
ular way; but, until thus set aside, it seems to me it stands good, A 
survey made by a regular deputy surveyor, an officer of the proprietors, 
réturnçd to their office, and duly entered in their books without objec- 
tion, (as this was,) bas always been deemed a good title in New Jersey. 
A statute was passed on the 5th of June, 1787, declaring ''that any sur- 
vey made of any lands within either the eastern or western division of 
tïie proprietors of thie state of New Jersey, and inspected and approved 
ofby the gênerai proprietors, or council of proprietors of such division, 
aiid by their ordér or direction entered upon record in the secretary's 
office of this state, or in the surveyor general's office in such division, 
shall, from ànd after such record is made, preclude and forever bar such 
proprietors and their successors from any demand thereon, any plea of 
deficièncy of right or otherwise notwithstanding." Revision N. J. p. 
5'Ô9^' § 3. It is cohtended that this açt is not rétrospective, and does 
not apply to surveys made prior to its passage, and would be unconsti- 
tutional if it did. If it does not àpply to surveys made and recorded 
before its passage, it would be of little use. In terms, it applies to ail 
st|rveys; and tbe evil to be remedied related to past as well as future 
Btirveys, The previous section of the same act, making 30 years' actual 
possession, under certain circumstànces, a bar to ail prior locations, is 
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careful to give to parties 5 yeara to sue after the passage of the act. 
That section was certainly intended to be rétrospective, and yet it is 
couched in no more absolute terms than the section under considération. 
As to the allégation that a rétrospective effect given to the act would 
make it unconstitutional, an obvions answer is that the constitution of 
New Jersey had no provision on the subject,- and the constitution of the 
United States had not yet been adopted when the act was passed. In 
my opinion the survey produced was sufScient. After 200 years, it 
must be presumed that a survey regularly entered on the books of the 
proprietors, and never objected to by them, was entered with their con- 
sent and approbation. 

3. The next link in the chain of the plaintifPs title is the conveyance 
of the land described in the survey of October, 1691, by Daniel Cox to 
the West Jersey Society. This is proposed to be shown by certified 
copies of several deeds offered in évidence for that purpose. Daniel Cox 
had become a large proprietor of West New Jersey, and was governor of 
that colony, and was invested with the powers of government therein. 
That colony was divided into hundredths, of which Cox held 20, besides 
large tracts of land which had been segregated, and large colonial inter- 
ests in other parts, Minisink, etc. In the bieginning of 1692, Cox dis- 
posed of ail thèse vast proprieties to an association of some YO.diffetent 
persons, to be held in 1,600 shares, distributed among the parties ao-^ 
cording to their respective interests. By deeds dated the 4th day of 
itlarch, 1691-92, heconveyed to Jonathan Greienwood and Peter Guyon, 
to the vise qf the shareholders, ail his propriet^ry rights, and ail bis 
property in West Jersey and in Minisink, and his two proprietary rights 
in East Jersey, besides other property specified, and cpncluding with 
gênerai words conveying "ail his, the said Daniel Cox's, parcells ànd 
tracts of land known by the name of 'towne lots,' situàted and bèing in 
or near GloUcester towne and Egg Harbor, in West Jersey, aforesaid, and 
ail other the lands, tenements, and hereditaments in America whatsô- 
éver of him, thesaid Daniel Cox, whereof orwhèreOn he, the said Dan- 
iel Cox, or any other person or persons in trust for him or to his use, 
is or are stahdeth or stand seized of any estate," except certain lands re- 
ierred to, not connected with this controversy . By a deed of the same 
date, (March 4, 1691-92,) not offered in évidence, but constîtiiting an 
important document in the public political history of New Jersey, Daii- 
iel Cox granted and conveyed to the same persons the right and powers 
of government in West New Jersey. (Thèse two deeds are copied in the 
New Jersey Archives, vol. 2, pp. 41, 64.) By another deed executed in 
the following January, (1692-93,) Daniel Cox released to the same par- 
ties a certain charge reserved in the first deed on one-third of the prop- 
erty, as security for part of the purchase money, and conveyed to theni 
4,000 acres of land in West Jersey, part of a tract which had been re- 
served by John Fenwick to himself, and an additioual half propriety in 
JLast Jersey, which had been conveyed to him (Cox) by Robert West. 
The associâtes to whom Cox thus conveyed his interests assumed the 
powers of government over West Jersey, appQinted the governprj! made 
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régulations: about the mariâgement of their affairs, the conveyance of 
their lands; etc. (See their Articles of Agreement, copied in New Jer- 
sey ArcHives, vol. 2, p. 73, wlïicb is an historicar document. A certi- 
fied copjjrof thèse articles was produced iii évidence.) They appointed 
a standing committee to actfor the body, consisting flrst of eleven, aft- 
erwards of nine, persons. They acted ànd weretreated as a corporation. 
Theywere certainly a corporatioh de fado, and I think a corporation de 
jure; Bsjûxxch s6, and with as^much aUthority, as the proprietors of East 
New Jersey, whose corporate capacity has never been questioned. Ex- 
ercising the' powers of governmenti they were a law unto themselves, and 
a corporation of mère right. They were treated this way by the propri- 
etors of East Jersey, in respect ito their ownership of the two and one- 
hdlf proprietlés of that province which they had purchased from Daniel 
Cox. In 1745 the proprietors of East Jersey iiled a bill in the court of 
chàûcery df the province against a large number of persons in the vicin- 
ity of Mîzabethtown, who claim'ed certain lands adverse to the proprie- 
tors, whiôh bill was called thôi^Blizabethtown Bill," already referred to; 
and the Wêst Jersey Society is onti of the most promînent of the parties 
complainant in this bill, being named, in the order of dignity, next 
after theeârl 6f Stair and the Pkins. The bill commences thus: 

•'To Ms Éamlléney Lewis Morris, Captain General and Gowmor, etc.: 
Humbly copplaioing, shôw unto your excellency your orators, John, eaii of 
Stair, John Penn, Thomas Penn,Bichard Peiin, [John Child, Levy Bail, Fran- 
cis MinshuU^tijrQseph Mico, Henry Greenaway, and Thomas Knap, in behalf 
oi theinseives and other proprietoH of the eastern ^division of New Jersey. 
commonly called and known by the tiame of thé < New Jersey Society,'] Sam- 
uel Ne viUe,"^ ' , -;■ . 

— land about 20 others, idegcribing ttèmselves as "gênerai proprietors of 
the eastern division of New Jersey, in behalf of thpmselves and the rest 
of the gênerai proprietors of the eaid eastern division of New Jersey." 
Thbsè in b^ackets are the committee of the West Jersey Society, called 
in tié bill the "New Jersey Society." Their title to the two and one- 
halfshares of propriety before referred to is set forth in the bill, and in 
Schpdule 2 tbereto annexed. In the biU they say as follows, to-wit: 

"An(l,yonr çratpra, John Child, I^evy Bail, Francis Minshull, Joseph Mico, 
Hçnry Greenav^ay. and Thomas Knap, in behiilf of themselves and the rest of 
tïiose cklled ^lie * New jersey Society,' do show unto ybur excellency that, by 
sûndry m^ri çohyeyances under the fiàid Edward Billing,, William Gibson, and 
ESbërt Wesf, tHèJj/' Stand seized of and entitled in fee-simple unto the whole 
of ithose two proptieties, or 24th pai-ts of East New Jersey aforesaid, formeriy 
belonging to tJieSaid Edward Billing and William Gibson, and to one-haif of 
tbat.propriety or,24th part formerly belonging to Robert West;" 

—And they réfer to said Schedule No. 2 for the derivatioù of title to the 
said twô and Ottè^half proprieties, Which exhibits the same deeds of con- 
veyance throùgh Daniel Gox before referred to. This présentation of title 
le binding as te admission, both oh the West Jersey Society and on the 
proprietoiti df Esst Jersey, and èfféûtually disposée of the objections to 
the title of Daniel Cox to those proprietary sharea in 1690 and 1691, 
whenthe surVïQr of the Bamegat or Little Egg Harbor beach was màde 
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to him. The W^st Jersey Society, or, as sonietimes called, the f^Wèst 
New Jersey Speiety," and the "New Jersey Society," long hdd immense 
tracts of iand in West Jersey, as well as considérable tracts in East Jer- 
sey, and a great many titles are dépendent upon their deeds of convey- 
ance. It is too late, at the présent day, to doubt of the corporate or 
quasi corporate c^pacity of this association, and its power to sell and dis- 
pose of its lands by its corporate officers. It bas been recognized by the 
législature of New Jersey. Near the close of the Revolutionary war, on 
the 6th of October, 1781, the législature passed an act for the protection 
of its property, entitled "An act for vesting the powers of agency for the 
"West Jersey Society in Joseph Reed, esquiroj one of the said society." 
The preamble of the act is as follows: 

"Whèreas, the said Joseph Keed hath. by his petitioiii représentée!, that on 
or ahout the 4th April, 1692, Sir Thomas Lane, knlght, Mièhael Watts, es- 
quire, and divers other persons, then residing ia the kingdom of GreatJBrit- 
ain, associated together by the nameof the ' Weat Jersey Soaiety,' for the pUr- 
pose of locating and improving. lands in North America, and did accordingly 
purcbaàe of Doctôr Daniel Cuxé divers lands, tenements, and rights or prqpri- 
ety in West Jersey; East Jersey, Pennsylvania, and New England," etc. 

The act then giyes power to Reed to proteot the society's property, to 
rent it, etc., for the period of eeven years, unless he should sooner be 

' superseded by anotber agent. This was rendered necessary from the 
fact that many, if net most, of the associâtes, resided in Great Britain, 
and could not look after their interests during the continuanee of the war. 
It appears by the articles of association of the society, and the instance 
of the ElizabethtQVfn biU, that the speiety acted by its président c» vice- 
président and staiïding committee, which was Minually elected. 

4. On the Ist of February, 1749-50, the Wést Jersey Societyj acting 
by its presidentj vice-président, and committee, executed a po^er of ât- 

, torney to Henry Lane and Lewis Johnston, authorizing them and either 
of them to sell and dispose of its lands in New Jferaey, and do other acts 
specifiedi in the power. This paper was executed, not onlyfimder the 

, hands and seals of the olBcers,but under the Gdmmon sealof the society, 
Its exécution was duly proved by John Stephenson, the subscribiug wit- 
ness, bpfore the lord mayor qf London, and was duly recordedv I con- 
sider >^^; a corporate document, duly executed by the society, under its 
corporate seal, and by its usual officers. 

,5, The next link in the plaintifPs chain of tiUe is a deed for theCox 
surveyifrom the West Jersey Society, executed by their said iattorneys, 
Lane and Johnston, to James H^ywood, and dated April 1, 1761. The 
exécution pf this deed was acknowledged byionè of the attomeys before 
the honorable James Alexander. It is objected that both of the attor- 
neys shoiald hâve acted. The testimonium clause shows that they did, 
but pnly one acknowledged the exécution. This was suffident; aa the 
power ,tp SPJl was conferred upon both or either of them. The title then 
proceeds- as follow?; — 

6:.. A àfied of conveyance pf tlje same property, dated Maroh 26, 1762, 
froni' James Haywpod to 2Q:^iËG$rentperâons, inoluding, amoi^ oth^s, 
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John Monro, Edward Tomkins, John Léonard, William Newbold, An- 
thony Sykes, Benjamin Gibbs, and John Chapman. (A certified copy 
of this deed was produced, showing it to hâve been regularly acknowl- 
edged ànd recorded in the office of the secretary of state, May 30, 1762.) 

7. A deed from John Chapman to Joseph Newbold, dated October 8, 
1772, for one-h^lf of his one-twentieth interest in said lands, and to Caleb 
Shreve foT'one-fourth ofsaid twentieth. (This deed was not produced, 
but is recited in thé deed from William and Clayton Newbold and oth- 
ers to Samuel Deacon and Simeon Haines, herèafter stated.) 

8. A quitclaim deed from Benjamin Gibbs to his co-tenants, dated De- 
cember 20, 1775, for his one-twehtieth of said lands; sq that the shares 
held in common became 19 in number, instead of 20. (This deed was 
not produce^ pn the trial, but is recited in a certain deed, which was 
produced, ffiiaiij George SykeS to Thomas P. Sherborne, Jr., for a por- 
tion of lot NooilS, 'set off to John Léonard in the proceedings in parti- 
tion hereînaftfef 'stated.) 

9. Will ôfjbseph Newbold, dated 27th March, 1790, proved 19th 
May, 1790, deyising his interest to Clayton Newbold; and will of said 
Clawton Newboid, dated 26th May, 1808, pro.ved 18th September, 1812; 
devising the same to William and Clayton Newbold^ Also the dévolu- 
tion by desbentof Caleb Shreve's interest to hia'children and heirs at law; 
to three of whom. Benjamin,. 6aleb, and Reuben, the others rçleased 

, their interest. ! 

10. Proceedings in partition for the division of the Daniel Coxsurvey 
among the said 19 shares; said partition being exècutéd cta the Ist of 
Deceamber, 1818, by John Collins, Jr., Charles F. Lott, and Joshua S. 
Eàrle, appointed commissionerâ for that purpose by Hon. William Ros- 
SBLL, second'ju^tice of the suprême court of New Jersey, on the 18th of 
June^ 1818, on the application of Samuel Sykes, one of the heirs of An- 
thony Sykes, deceased; which commissioners made t^eir report on the 
9th day of December, 1818, and on the 12th of the same month the said 
report was presented to the said justice, and by him ordered to be filed 
in the clerk's office of the suprême court at Trenton, and the same wa» 
filed accordihgly, together with a màp thereto annexed, showing the sev- 

■ eral parcels into which the said commissioners divided the said lands. 
None of the proceedings in said partition were produced on the trial, ex- 
cept a duly-certified copy of the commissioners' report and map, and the 

,ofderof the judge indorsed theteon, deolaring that he had examined the 
within report j and directing the same to be filed as aforesaid, and a state- 
mént.of the lexpenses of said partition, it being alleged that the other 
proceedings could not befound. This partition was cited and referred 
to in several deeda for varions portions of the Cox survey, given in evi- 

,dence for that purpose. In thi» partition, the linesof division between 
the several portions into which the tract was divided, extended across 
thé; tract firom aoulh-east to north-west, and the several portions wer& 
numbered from 1 to 19, beginning at the north end, and extending south- 
westerly to the old inlet of Little Egg Harbor. Lot No. 18, containing 
194 acr^i was.the last lot boundifag on the océan. No. 19 (still fur- 
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ther south) was bounded by the inlet. Ail the lots extended back to 
the channel of Little Egg Harbor bay. Lot No. 18 fell to the share of 
John Chapman, then (in 1818) belonging, one-half thereof to William 
and Clayton Newbold, aiid one-quarter thereof to Benjamin, Caleb, and 
Reuben Shreve. William and Glayton Newbold claimed the remaining 
fourth of that share by virtue of paying the share of the expenses due 
from it, no one appearing to claim the same, or to pay said expenses. 
The judge had power, by the law, to order a sale of any share whose 
owner failed to pay a proportionate part of the expense, and one or 
more of such sales seem to bave been made. 

After this partition the next links in the plaintifiPs chain of title 
were^- 

11. A deed dated 4th March, 1823, from William and Clayton New- 
bold, and Benjamin, Caleb, and Reuben Shreve, to Samuel Deacon and 
Simeon Haines, for the one-half bf the John Chapman share owned by 
the Newbolds, and the one-fourth owned by the Shreves; and another 
deed of same date from William and Clayton Newbold to said Deacon 
and Haines for ail their right, title, and interest in the remaining 
fourth. (The ciginals of thèse deeds were produced, duly acknowl- 
edged.) The first contains a récital of the deed from John Chapman to 
Joseph Newbold and Caleb Shreve, dated October 8, 1772, before re- 
ferred to; and of the partition just described, and the allotment of lot 
No. 18 to the représentatives of John Chapman. 

12. A deed dated 31st May, 1823, from Samuel Deacon and Simeon 
Haines to William EUiott, George Armitage, John Kenworth, Marine 
Tyler Wickham, Charles Eaton, and Joseph Few Smith, conveying the 
said three-fourths and one-fourth of the John Chapman lot (No. 18.) 
(The original of this deed was produced, duly acknowledged.) 

18. A deed dated 20th May, 1824,' for the same lot, No. 18, from 
the last^hamed grantees (who are declared to hold in trust for the Long 
Beach Sea-Shore Company) to George Armitage, Marine Tyler Wick- 
ham, and James Baker, in trust for the uses and purposes declared in 
certain articles of association of the said company annexed to the deed, 
and signed by the grantors and varions other persons. (The original of 
this deed was produced, duly acknowledged.) The articles déclare that 
the association was formed for the purpose of keeping a house of public 
entertainment on the southeramost end of Long beach, in the county of 
Monmouth. 

14. A deed dated 4th May, 1827, from M. T. Wickham and James 
Baker, surviving trustées, to Jacob Al ter, for the same property, described 
as "ail that tract or pièce of land, with the buildings and improveraents 
thereon erected, (distinguished by lot nuraber 18 in a certain plan or 
map of a larger tract of land known by the ' South westerly part of Long 
Beachj') situate in Monmouth county, in the state of New Jersey, con- 
taining about 194 acres, be the same more or less." The deed recites 
that the requisite majority of the shareholders of the association were in 
favor of selling the house, land, and ail other property of the company 
at public sale at a time named, unless previously disposed of at private 
v.40F.no.4 — 14 
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sale; and that the company should be dissolved; and that it was sold at 
auctipn accordingly, to James Alter, for the sum of $1,750. (The orig- 
inal ofthis deed was produced, duly acknowledged.) 

15^ A deed dated 5th May, 1827, from Jacob Alter to Marine Tyler 
"Wiekham, Cornélius Stevenson, John Moore, George Wilson, James Ba- 
ker, and Thomas Stroud, as tenants in common in fee, conveying the 
semé property. (Original produced, duly acknowledged.) 

16. Various deeds and proceedinga in partition, bywhich the title of 
the Jast six grantees was conveyed and transferred (or claimed to be so) 
to James Burk, to-wit: (1) A deed from James Stroud to Burk, dated 
7th April, 1835, for his (Stroud!s) one-sixth part of said property. (Orig- 
inal produced, duly acknowleged.) (2) A deed from Cornélius Steven- 
son to Burk, dated 31st December, 1835, for his (Stevenson's) one-sixth. 
(Original produced, duly acknowledged.) (3) A deed from, the adminis- 
trator of M. T. Wiekham to said Burk, dated 16th November, 1835, for 
"Wickham's sixth part. (Original produced, duly acknowledged.) This 
deed recites the orderand proceedings of the orphans' cowttof Monmouth 
county, for the jsale of the land tp pa,y debts, but the order itself was not 
produced, and for this cause the deed was objected.to. (4) A deed dated 
Ist May, 1837, from cojnmissioners appointed to mak& partition, of said 
property ai»ong the said six shares, conveying the whole property to said 
Burk. (OrJ^al producpd, duly acknowledged>) The deed recites the 
proceedings and orders of three judges of the court pf common pleas of 
Monmoijth: coTOty for the partition and sale of the land; but the said 
proceedings aodi orders werenpt produced, and for this reason the deed 
was objected tp, Burk is shown to hâve had a tenant in the property by 
the name of William Ivins, in 1836, or about that timei, down to about 
1839. 

The next muuîment of title is— ; 

17 . A dçed dated 28 th June, 1839 , from James Burk to Pavid , Good , 
for the entire property. (Original produced, duly acknpjyledged.) 

18. David Gopd died in June or July, 1840, leaving a widowand 
three children, his heirs at law, pamely, Rachel Ann* wife of Charles 
Baeder, the noîtir plaintiff; Matilda, wife of Jonas Bpwiïian; and John S. 
Good. Thetiile of the other heirg was duly convey(^ to, the plaintiff by 
various mesoe cpnveyances, tbe originals pf whioh weie produced, duly 
acknowledged»; namely: Aideed from John S. Gpodjtp, Charles Baeder, 
dated February 12, 1866, for his third part; and several deeds from the 
heirs of Matildai Bown^an, executed in 1874 and 1875, f^cept one pf said 
heirs, who pQRveyed to pne EuUoçk in 1884, and BuUpck conveyed to 
the plaintiff, aiîd Charles Baeder conveyed the interests transferred to 
him to one Taylpr» who reconyeyed the same to the plaintiff. , 

It thus app^rs that the plaintiff's father, David Gopd, and his family, 
(including.tl^l'plaintiff,) apdjai)àlly the plaintiff herself, bave bad the 
ostensible title. to the property sinoe. Junè, 1839. , David Good left a will, 
executed in Pennsylvania, in. présence of only twp, wijtnesses, by which 
he devised the property to his wife for life, with remainder to bis ehil- 
.dren. The latteri^seemtp havQ acquiesced jis this wijl during theirmoth- 
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er's life-tiiùe. She died in 1862. If to this period we add that durîng 
which James Burk claimed the ownership, it cames us back to 1835, 
50 years before tbe invasion of the proprietors and their grantee, the de- 
fendant. And Burk's title, barring some imperfections in the records, 
ordinarily requisite to validate conveyances by administrators and com- 
missioners in partition, is regularly deduced from John Chapman's rep- 
résentatives in the partition made in 1818, (namely, the Newbolds and 
Shreves,) to whom was allotted lot No. 18 as set off in that partition, 
which includes the premises in question. Chapman was one of the gran- 
tees of James Haywood in 1762, and Haywood received title from the 
West Jersey Society in 1751. The title of the Society is claimed under 
the various deeds from Daniel Cox and his morlgagees or trustées, made 
in 1692. Thé claim of Cox is founded on the resolutions of the propri- 
etors in 16^0, and the survey made in 1691. So that there bas been a 
constant claim of title, with undoubted coîor of title, to the property in 
question, adverse to the proprietors of East New Jersey, for nearly 200 
ye:ars past, and an almost perfectly connected chain of conveyances of 
undoubted validity for over 140 years. The alleged defects in certain 
links of the chain will be adverted to hereafter. In the mean time the 
question arising from alleged possession under claim of title, on the part 
of the plaintiff and her predecessors, will be examined. 

Of course, it is difScult to produce actual proof of possession beyond 
the memory of man. We hâve, it is true, a gleam of historical évidence 
in the private act of the législature passed the 27th of October, 1770. 
This act is entitled "An act to regulate the pasturing the lands, mead- 
o\s8, and islands in common, lying on and adjoining to a certain beach 
known by the name of 'Bamegat,' or 'Long Beach,' and for other pur- 
poses therein mentioned." There can be no shadow of doubt that the 
act refers to the property embraced in the Cox survey, including the 
lands in question. Its terms are in précise conformity to the then situ- 
ation of the title as evinced by the deeds produced in évidence. It will 
be remembered that James Haywood had conveyed the property to 
twenty persons as tenants in common in 1762, eight years previous to 
the act. The names of certain of thèse grantees are mentioned in the 
act, in the appointment of managers for regulating the common use of 
the property. The preamble and first section are as folio ws: 

"Whereas, the owners and proprietors of a certain tract of land, meadows, 
and islands, sittiate in tlie township of Statford and county of Moiimouth, 
called 'Bamegat,' or ' Long Beach,' hâve by their pétition set forth that the 
gituation and circumstances attënding said beai'h, meadows, and islands are 
such that they cànnot conveniently be dlvided in the ordinary way by fences 
or ditches, by nieans whereof it iS in the power of a few proprietors to greatly 
préjudice the said beach and meadows by overstoeking the same, and recel v- 
ing the whple profits to themselves; and praying a law to limit and regulate 
the pastaring said beach, islands, and meadows in common, which is but rea- 
sonable andjust, therefore be it enacted by the gpvernor, council, and gênerai 
nssembly of the colony of New Jersey, and it is hereby enacted by the author- 
ity of the same, that from and atter the tentli day of Mav, which will be in 
theyear of ont Lord 1771, nopoSSËSsor, owuer, or their représentatives shall 
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put on, or suffer to run at large on, saîd beach, islands and meadows a greater 
number of horses, horned cattle, sheep, or other stock, than in proportion to 
the quantityand quality of the lands, islands, and meadows he or they shall re- 
spectively liold, or be entitled unto." 

The second section is as follows: 

"And be it enacted by tbe authority aforesaid that it sliall and may be law- 
fulfor the proprietors, owners, or their représentatives to meet and assemble 
yearly on the fourth Tuesday in Oetober, at the now dwelling-house of Ben- 
jamin Randolph, in the township of StatJrord. or any place to be hereafter ap- 
pointed by a raajority of the said proprietors, owners, or their représenta- 
tives, met and asserabled, and then and there choose three managers to regu- 
late the pasturing said beach, islands, and meadows, whieh managers shall 
be and are hereby invested with power to enter npon said beach, islands, 
and meadows, view the sàme, and to limit and proportion the number of 
horses, horned cattle, sheep, or other stock each proprietor or owner shall 
put on or let run at large on said beach, islands, and meadows in proportion 
ito the quantity and quality of the same." 

Tbe follovying sections provide for branding tbe increase of the stock 
with the mark of tbe respective owncï-s, and authorize tbe managers 
to ereet pounds for that purpose, impose penalties for violation of the 
régulations, and provide meana of collecting tbe same by sale of stock, 
etc., and prescribe other dutiés of the managers as to keeping records, 
accounts, etc. Tbe sixth section enacts "th&t Anthony' Sykesi William 
Newbold, and John Léonard are hereby appointed managers for the en- 
suing year, and so to continue till such time as others are chosen in 
their room." Tbe eighth section déclares that the waters surrounding 
"ail that beach island called 'Barnegat,' or 'Ijong Beach,' and also the 
waters which surround a certain island called 'Beach Island,' lying and 
being next unto and on the north of Long beach, shall be deemed a law- 
ful fence around each of said islands, so as to support any action of tres- 
pass for any trespasses committed or done on those islands, or either of 
them; and that ail trespassers within those premises shallbe subject to 
the like penalties as are inflicted by the laws of tbis province on tres- 
passers on any of the inclosed lands within tbis colony." Frotn the aii- 
tiquity of tbis act I bave no doubt of its competency as proof that the 
lands therein described were used and occupied by the then claimants 
to the title thereof, and that they claimed the land as their own. Tbis 
évidence is also prima fade proof, unless the contrary appears, that the 
land continued to be occupied and possessed by the owners thereof, ac- 
cording to its quality and adaptations, 

Tbe proceedings in partition which took place in 1818 (as well as in- 
termediate conveyances of portions of tbe land) tend to tbe same con- 
clusion, namely, that it was never abandoned by the persons clairning 
to own the same, but continued to reinain in their possession. But, 
cohiing down to later times, within the memory of living men, we bave 
tbe testimony of John D. Thompson, 8G years of âge, that h e lived on 
Long beach in 1834, in the compahy'S house, which, he thinks, was 
built about 1830, and stood right south of Bond's house. The Com- 
pany referred to was either the Long Beach Sea-Shore Company or the 
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associâtes who then owned the property as grantees of James Alter, in 
hisdeed executed in May, 1827. They were M. T. Wickham, Corné- 
lius Stevenson, John Moore, George Wilson, James Baker, and Thomas 
Stroud. The house is specially mentioned iu the deed to Alter, exe- 
cuted just previously, namely, in May, 1827. Thompson, testifying, 
more than 50 years afterwards, undertakes to give the names of some of 
the Company. He mentioned James Hickey, John W. Moore, Henry 
Shively, John Wilson, and Mr. Baker. Of course it is obvious that the 
persons he came in contact with may only hâve represented the owners. 
He States that he agreed with the Long Beach Company for the house; 
agreed with James Hickey, who was the property man; paid rent to 
William Ivins, who lived in the house after Thompson. (Hickey was 
probably the agent of the qwners.) In 1835, as we hâve seen, some of 
the part owners sold out to James Burk, and in 1837 he purchased ail 
the interests at commissioners' sale. Ivins, who received rents from 
Thompson, became tenant of Burk. An agreement between him and 
Burk in respect to the oecupancy of the promises W8S produced in evi-^ 
dence. Thompson says that Ivins afterwards moved to Barnegat, and 
died there, and he (Thompson), was his administrator. He says that 
he found Ivins there (in the house) when he (Thompson) took posses- 
sion in 1834; and after the season, he left Ivins in possession, and he 
(Ivins) resided there until he went to the Mansion of Health House, 
Manahawkin, in 1838, two years before his death; and, that he died in 
1840. After witness left, some year or so, Ivins sold out to a lawyer 
by name of Jones, who moved there, and Ivins moved to the Mansion 
of Health. There is a little confusion in Thompson's statements, but 
not more than would naturally be expected from au old man half a cen- 
tury after the events. It is clear from his testimony that the property 
was occupied by the ostensible owners, under the conveyanees produced, 
from about 1830 to 1839; and the récitals in the deeds show that it was 
occupied and a house built on it several years before 1830, probably as 
early as 1824. The map made by the commissioners of partition in 
1818 shows a house on the land at that time, occupied by a person by 
the name of Horner. The nature of the land was such that it was prob- 
ably only used as a place for summer resort, or for pasturing cattle dur- 
ing certain seasous of the year. In regard to such lands, a continuous 
pedig possessio is not necessary to maintain the owner's possession in law, 
sufficient to antagonize ail trespassers. 

In 1839 Burk conveyed the property to David Good, and his family 
bave claimed to own it ever since, We hâve the testimony of David 
•Good 's son, John S. Good, who was born, as he gays, in 1823, and was 
therefore 16 years old when his father purchased the land. He testifies 
-that after his father's death (in 1840) he several times visited the place 
with his mother; that it was then owned by his mother. (It bas been 
seen that David Good devised the property to his wife for her life; and 
the children, no doubt, reçognized her right to it, although the will, 
being witnessed by only two witnesses, was not a valid devise in New 
Jersey. She bad a right of dower iu it at ail events.) John S. Good 
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says he thinks that Lloyd Jones wàs in possession when his mother owned 
it. He says that they (he and his mother) sometimes staid there two 
or three weeks at a time; that they were there three ôr four times. His 
recollection is'somewhat indefinite. But it is clear that the family al- 
ways continued to claim the property as their own. Living in Pennsyl- 
vania, and not able in those times to dérive much income from the prop- 
erty, they may hâve let it lie unused for many years. There is no évi- 
dence on this point. But this did not deprive them of their right to it, 
or of their légal possession as against ail trespassers. Ceriainly the Board 
of Proprietors of East New Jersey had, least of ail, any right to disturb 
them, or to interject a party into possession, and thus place them in the 
position of being obliged to make out strict title after peaceable private 
ownership of the property for many générations. In my jiidgment there 
wasa légal possession of the property, under color of title, in the plain- 
tiff, and those whose estate ehe acquired, for a much longer period than 
20 years, and the défendant bas not shown an adverse possession for 
a sufiBcient Iperiod tô overoomè the prima fade right of the plaintifif. 
This conclusion iâ arrived at independently of any àlleged defects in the 
documentary title produced by the plaintiff, and therefore the rule to 
show cause why a new trial should not be granted must be discharged 
without regard to those alleged defects. 

It will be more satisfactory, however, to examine the objections made 
by the defendaht to the documentary title of the plaintiff. The first 
gênerai objection relates to the deeds and grants by which Daniel Cox 
derived title to the two sharas of propriety of East Jersey, under which 
the survey of 1691 was made, and to those by which he and his mort- 
gagees conveyed his and their interests to the West Jersey Society. Sev- 
eral of thèse deeds were never entered upon the East Jersey records at ail, 
and were not entèred on those of West Jersey until 1754. It is objected, 
for one thing, that thèse deeds wère taot acknowledged or proved. But 
no law required them to be acknowledged or proved. The régulation of 
the original concessions and agreement of Berkeley and Carteret, with re- 
gard to the acknowledgment and proof of deeds, referred only to convey- 
ances between private persons; and no other régulations went into effect 
prior to the suit«nder, except thf act of 1699, which did not make any 
change in this matter, being substantially a mère répétition of the con- 
cessions. The deeds in question werè among a large lot of deeds and 
papers, 71 in number, which remained in the reposi tories of the West 
Jersey Society,' in the secretary's office in London, without having been 
placed on record, from the early part of William and Mary 's reign to the 
middle of last cehtury. They were then sent to this country to their 
agent here^ after being registered and recorded in the oflBce of a notary 
public in London, carefully ideiîtified by the oaths of the secretary and 
notary, taken before the lord mayor of London, and by the oath of the 
captain of theship that brought them over, taken before the honorable 
James Alexander, and indorsed oin each deed, and were then recorded in 
Book M of Deeds for West Jersey, as they principally related to property 
in that division of the province. They wère anéient deeds. Sixty years 
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had passed àway sînce their exécution. There was then no method by 
which they could be authenticated except that which was adopted, 
name]y, to prove in the most indubitable manner that they camé from 
the society's archives, the proper custody to which they belonged, and 
to place them on the public records. They not ûnly came from the 
proper custody, but they were conformable to the possession and claim 
of the property to which they referred. Their existence and validity 
were fully recognized by the proprietors of East Jersey themselves iu the 
Elizabethtown bill and the schedules annexed thereto; and no stronger 
act of possession could hâve been exercised over the sbares than was ex- 
ercised by the West Jersey Society in that transaction, Thia is conclu- 
sive, and renders further discussion unnecessary. I am entirely satis- 
fied that the records ot thèse deeds were properly received in évidence. 

The act of 1743, referred to by counsel, did not stand in the way of 
recording thèse deeds. The first section of that act declared that certain 
acknowledgments or proofs theretofore taken should be deemed sufficient 
to authorize the deeds to be récorded. It did not déclare that no other 
proof should be insufficient. The second section clearly did not refer to 
such a case aa that presented by the deeds in question. 

I bave not overlopked, the fact that the deeds referred to were not ré- 
corded in the East Jersey office, but in that of West Jersey. If this 
were a question between those clainiing under thçse deeds and subséquent 
purohasers without notice, tbe want of registry in East Jersey raight be 
a material circumstaQee; for suçh purchasers would hâve a right to say, 
"We are only bound to know what was on record in East Jersey." But 
the question is a very différent one. It relate» to the existence of the 
deeds. — to the inquiry whether there ever were such deeds. That fact 
may be deterniined, in proper cases, even by oral testimony, if the wit- 
nesses haveseen the deeds, kiipw their contents, and the signatures of the 
parties. The proof of ancient deeds, especially if of such great antiquity 
as those in question, may be made in various ways, If conformable to 
the history and possession of the property to which they relate, slight 
évidence will suffice. In the présent case, according to the récorded 
proof, the deeds came from the proper custody in 1754, and were authen- 
ticated in the only way in which they could then be authenticated, and 
were then récorded in West Jersey, where the property to which they 
related was principally situated; and ail this a hundred and thirty years 
ago, and the property always claimed and possessed in conformity there- 
to, and their validity admitted by parties adversely interested, Under 
such circumstanees it seems to me that the records were prima Jade proof 
of the former existence of the deeds. 

The next materi^,! objecticin raised to the plaintiËfs dérivation pf title 
is the non-production pf the çonveyance by John Ghapman of his one- 
twentieth interest in the Long Beach property. This is alleged ip hâve 
been made to the extent of three-fourths of said intere§t by a dçed exe- 
cuted and bearing date the Sth of October, 1772, as before œentioned. 
Such a deed is recited inth^ deed frpm William and Olayton Newbold, 
and Benjamin^ Caleb, and, Beuben^Shïeye to Peaçopiand ^îjines, jiated 
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the 4th day of March, 1823, more than 60 years before the défendant, 
under the East Jersey proprietors, undertook to take possession of the 
laud. Under the circumstances of the case it seems to me that this ré- 
cital is admissible to prove the existence of the deed in question. The 
Newbolds and Shr'eves claimed the Chapman share under the deed of 
1772. Tbey were evidently parties to the partition of 1818. The two 
Newbolds claimed the outstanding fourth part of Chapman's share by 
reason of having paid the proportion of the expenses of the partition 
due from said fourth part. Tben they make the deed of 1823, and an- 
other deed for their right, title, and interest in the outstanding quarter. 
Thèse acts of ownership, taken in connection with the previous history 
of thô property, amoùnt to such proof of possession as to clothe their 
deeds of 1823 with the character of a deed by parties in possession 
claiming titlè, and to confer upon their successors in the title and pos- 
session a right to the presumption that the deed of 1772 was executed 
and did exist as recited in the deed of 1823; âuch presumptiou also 
resting for support on the great lapseof time which has intervened. It 
seems to me that such a presumption (not of law, but of fact, and lia- 
ble to be met by opposing p^jof) may reasonably and justly be raised 
against a trespasser having no title, or against the gênerai proprietaries, 
who parted with their title long before. The same observations will ap- 
ply to the Bupposed quitclaim deed of Benjamin Gibbs, dated 20th De- 
cember, 1775, which is recited in the deed for one of the shares of the 
division, or a portion thereof, given by George Sykes to Thomas P. Sher- 
borne,Jr., before referred to. 

The proceedings in partition in 1818 are next objected to, because 
the original pétition to the judge, and his order thereon, for the appoint- 
ment of commissioners, was not produced. I assume that thèse papers 
could not be found. We hâve, however, the report of the commission- 
ers, showing what they did in dividing the property and allotting the 
différent parts to the shares in severalty, with a map of the promises 
and of their allotments, and the order of the judge directing the report 
to be filed. I think that this is compétent évidence, under the circum- 
stances, taking into considération the lapse of time, and the possession 
of the property in conformity with the division. 

We next corne to the claimed transfer of title from Wickham and oth- 
ers (six in ail) to James Burk, in 1836-37. The deeds for two of the 
shares (Stroud's and Stevenson's) are unimpeachable. Then there is a 
deed from the administrator of Wickham, under the order of the court, 
to sell land for payment of debts, but the order and proceedings are not 
produced, though recited in the deed. Is that sufficientî I am of 
opinion that the case is not aided by the statute of 1864, (Revision, N. 
J. 1045.) That statute refers to officers, or auditors in attachment, act- 
ing in pursuance of a décree, judgment, exécution, or order of a court, 
and déclares that their deeds, duly aeknowledged, etc., shall be prima 
fade évidence of the récital therein. I do not think that an adminis- 
tratoï" can be called an oflicer. The question, then, is whether tbe ré- 
cital in an administrator's deed of an order of sale 40 or 50 years after 
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the date of the deed, is sufficient presumptive proof of such an order; 
the possession of the property being conformable to the deed. In my 
judgment it is. The argument that the pétition and order are necessary 
to the jurisdiction is not sufBcient. Of course they are necessary to the 
jurisdiction. But what is necessary to prove that they were made is a 
question of évidence. And after a lapse of 40 or 50 years, I think that 
the récitals of the deed are évidence of the facts recited, other things 
concurring. The same remarks will apply to the deed of the commis- 
siouers in partition made to Burk in May, 1837. I consider the trans- 
fer of title to Burk as ^^nma fade proven. 

I believe thèse are ail the material objections to the documentary title 
of the plaintifF. The resuit is that said title is maintained to three un- 
divided foUrths of the property in question, no title except that of pos- 
session being shown for the outstanding fourth part of John Chapman's 
interest in the Long Beach property. But if I should be mistaken with 
regard to the validity of the documentary title, the view which Ihave 
taken with regard to the possessory title requires a décision against the 
motion for a new trial. The rule to show cause, therefore, is discharged. 
A iule will be entered to that efTect. 



McDebmott V. United States. 
(CireuÛ Court, D. Kentucky. October 21, 1889.) 

1, United States Cqmmissionbks— Fbbs. 

Rev. St. U. S. § 847, prescribes the fées payable to commissioners for certain serv- 
ices, among others, " for administering an oath ten cents, " " and lor aay other service 
the same compensation as is allowed to clerks for like services. " Section ti28 allows 
clerks "for entering any retum, * * » or drawing any bond, or making any 
record, certiflcate, return, or report, for eaoh folio, flfteen cents. " Section 1758 
provides that oaths of office may be taken before any offlcer anthorized to adminis- 
ter oaths by United States laws; and section 1778 authorizes circuit court commis- 
sioners to administer oaths. Supervisors of élection appointed by virtue of section 
, 8012 are sworn oflcers, whose oaths are required to be preserved and filed by sec- 
tion 2026. Seld, that a commissioner is entltled, for drawing oaths of supervisors 
of élection, to 15 cents per folio; for administering same, 10 cents each; and for 
attaching his jurât, 15 cents each. 

8. Same. 

He is entitled to the same compensation from the government for drafting afil- 
davits of the supervisors that they had actually performed the services, adminis- 
tering an oath to each, and attaohing hls jurât, where he is instructed by the at- 
torney gênerai that suoh afldavits are required before the supervisors will be paid 
for their services. 

8. Same. 

Rev. St. U. 8. § 1014, pro vides for the mode of criminal procédure, "at the ex- 
pense of the United States," against offenders against the United States, taken be- 
fore commissioners for preliminary examination. Arrests for suoh offense can be 
made by virtue of a warrant issued on a sworn complaint only. Seld, that ander 
§§ 838, 847, a commissioner was entitled, from the government, to 15 cents per folio 
for drawing complaints in criminal cases for violating élection laws, heard before 
him, and to 15 cents eaoh for entering returns of suoh warrants and subpœnas for 
witnesses for the government in such cases. 

4. Bahe. 

Rev. St. U. S. % 828, ^ves clerks for making dockets and indexes, on the trial of a 
cause where issue is goined, 13, and in a cause whlch is dismissed, $1. Aot Cong. 
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Avg. 4, 1886, (34' St. p. 256, a 903,) which Is a deflciency appropriation bill, contains 
DO proTlslonB other tlian appropriations to pay deflciencles, but, lo ttaeappropria- 
tion for fées of comioisBioners, providês that they shall not be entitled to any docket 
fées. It contains no repealing clause, and does not refer to sections 828, 847. Seld, 
that it does not repeal them, but the proviso refers simply to the money appropri- 
ated by the act, and that a oommissioner la still entitled to the docket fées provided 
by section 828. 

B. BuPBEVisoBS or Eleotions— Fées. 

Rèv. St. tJ. S. § 2031, provides that supervlsors of élection shall be paid, for serv- 
ices as suoh, ceri;ain compensation apari: from and in ezcess of ail fées allowed by 
law for performance of duties as circuit court commissioners. The chief superviser 
of élections is reqnired by statnte to prépare and furnish the supervisors ail neo- 
essary instructions. Held, that a chief superviser of élections is entitled to fées 
for such instructions from the government, where It is conceded that the amount 
charged la correct. , 

6. Samb. 

Ee is also entitled to 15 cents per folio for spécial instructions to each of certain 
supervisors concerning particular subjeots, and particular names of votera on the 
registration lists, or denied registration, as each instruction is an original, and to 
10 cents each for flling retums Of same. 

7. BiMB. . . 

But he cannot recover fées for notifying the supervisors of their appolntment, as 
there is no statute provlding therefor. 

& Same. 

Under Rev. St. tl. S. $ 8081, edlowing the ohîef superviser of élections 15 cents 
per folio for copies of any paper on file, he is entitled to that fee for copies of the 
oathsof office of supervisors, whioh are in his custody by virtue of section 2026, 
furnished by the United States marshal on réquisition of the attorney gênerai, and 
to 15 cents each for his certiûcate thereto. 

9. Same. 

He is also entitled to 15 cents for each œrtificate to be attached to each deputy- 
marshal's and supervisor's aocount, furnished under instructions from the attor- 
ney gênerai. • 

10. Same. 

He is entitled to 10 cents each for administering the oath required by section 
2026 to voters whose right to vote is doubted, and to 15 cents for each jurât attached 
to such oaths. 
U. Same. 

There is no statute allowing hlm mlleage for attending fhe fédéral court in tha 
performance of his officiai duties, ànd he is not entitled thereto. 

12. Same. 

He is not entitled to a per âiem fee for attending the fédéral courts In the per- 
formance of his duties, as there is no statute allowing such fee; the allowance of a 
per diem fee to supervisors by section 2081 not inoluding the chief superviser. 

At Law. Action for officiai fées. 

Oeorge Du Relie and H. Q. PhiUips, for plaintifiF. 

J. a Wkkliffe, U. S. Atty. 

Jackson, J. This suit is brought by the plaintifF to recover fées 
claimed by him for services rendered as circuit court commissioner and 
chief superviser of élections. The provisions prescribed by the act of 
congress, approved March 3, 1887, giving this court jurisdiction in such 
cases, seem to hâve been strictly complied with in the bringing of the 
suit, viz. , an account éxceeding $1 ,000 in iamount, succinctly stated in 
plaintiff's pétition, with the nature of the claim duly set forth, and the 
proof that a copy of the pétition has been served upon the district at- 
torney, and another copy mailed by r^istered letter to the attorney gên- 
erai. The district attorney has appeared, filed a gênerai demurrer to 
the pétition, together with his Btatement to the court that he "can file 
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no objections" to the items claimed by the plaintiff. Record évidence 
is on file in the case sliowing petitioner's appointment as commissioner 
and chief superviser; and it is shown that the items claimed were'em- 
braced in plaintiff' s account against the United States, which was duly 
approved by the court in the usual way, and as prescribed by the act of 
congress approved February 22, 1875, (Supp. Rev. St. U. S. 145, 146,) 
and forwarded to the treasury department at Washington, where they 
were audited, and the items hère claimed were disallowed to plaintiff, 
by the first comptroUer. The plaintiff bas given bis déposition showing 
that he actually performed the services, the fées for whicb are sued for 
hère; and to the same effect is the affidavit of James T. Ford, who was 
in plaintiff 's law-ofBce in Louisville during the rendering of thèse serv- 
ices, and which afiSdavit is by agreement to be treated aa a déposition. 
The pétition itself is duly sworn to, and the case 4s snbmitted to the 
court upon the written arguments of plaintiff's counsel- 

The record in this proceeding abundantly shows that the services sued 
for were actually rendered, in good faith, and with an honest endeavor 
to faithfuLy perform the duties required by law of the plaintiff in his 
character of commissioner and chief superviser; and this isadmitted by 
the government, in terms by the district attomey, and by the demurrer, 
which raises for the décision of the court the question whether the fées 
charged for such services are authorized by law. For convenience, the 
fées claimed by the plaintiff for work done by him as commissioner will 
be considered separately from those claimed for services rendered as chief 
superviser of élections. 

1. Section 828 of the Revised Statutes contains the tarifif of fées 
chargeable by clerks of the fédéral courts, ahd is as originaîly enacted 
February 26, 1853, having remained unchanged since then; while sec- 
tion 847, Id., also a part of the same act of congress, prescribes the fées 
payable to commissioners for certain services, "and for any other service 
the same compensation as is allowed to clerks for like services." 

(a) The supervisors of élection appointed and commissioned by thecourt, 
by virtue of section 2012, Rev. St., upon the recommendation of the 
chief superviser, (Id. § 2026,) are sworn ofBcers, whose oaths the chief 
superviser must "préserve and file," as required by the latter section. 
Plaintiff charges for drawing thèse oaths of ofHce 16 cents per folio; ad- 
ministering the oath to each superviser, 10 cents; and for his jurât or 
officiai certificate in writing that each oath was administered, 15 cents 
in each instance, — thèse fées aggregating the sum of $147-60. Com- 
missioners are allowed "for administeringan oath, ten cents," (Id. § 847;) 
and clerks of the fédéral courts, "for entering any return," etc., "or 
drawing any bond, or making any record, certificate, return, or report, 
for each folio, fifteen cents."' Oaths of office "may be taken befere any 
officer who is authorized, either by the laws of the United States or by 
the local municipal law, to administer oaths in the state, territory, or 
district where such oath may be administered." Rev. St. § 1758. 

'Rev. St. S 828. 
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Vide, also, section 1778, Rev. St.^ Thèse oaths were therefore required 
by law to be taken and filed, and they thereupon became a part of the 
records in the oflBce of the chief supervisor, The sections of the statutes 
above quoted and referred to prescribe the rate of fées for taking them 
as claimed by the plaintifF, and no good reason appears why the défend- 
ant should not pay the same. Exactly similar items were allowed in 
Ee Conrad, 15 Fed. Rep. 641, and in Gayerv. U.S., 33 Fed. Rep. 625. 
Il will be noticed that the charge is for drafting the officiai oath, swear- 
ing the officer to the samCj and attaching the plaintifFs certificate or 
jurât thereto. The fee of 10 cents is given by the statute for "ad- 
ministering" the corporal oath, as in case of a witness to testify; and 
the additional fee of 15 cents for the jurât is allowable where the person 
taking the oath subscribes to the paper, as a déposition, affidavit, and 
the like, and the officer annexes his jurât as the record évidence ap- 
pearing on the instrument itself that such oath was administered. 

(6) The next claims in the plaintifiPs pétition to be considered are pre- 
cisely similar to the foregoing, viz., drafting affidavits of the supervis- 
ors showing by their several oaths that they had actually performed the 
services for whioh compensation was claimed by them, respectively, ad- 
ministering an oath to each, with the officer's jurât or certificate of the 
same. They amount to the sum of $100. Supervisors of élection are 
paid by the marshal, and receiptto him on pay-rolls furnished by the 
government for that purpose. Hère the attomey gênerai, by a com- 
munication to the marshal, before the supervisors were paid, advised 
him that "affidavita of supervisors of élection should be affixed to the 
pay-rolls as voUchers when forwarded to the treasury for settlement." 
This instruction of the attorney gênerai was by letter furnished to the 
plaintiff; and the work was for this reason, and upon such request 
and instruction, done by the plaintifi" as charged for. There can be no 
reason why the government should not pay the fées. 

(c) In certain criminal cases heard before the plaintifif as commis- 
sioner, for violation of the élection laws by the varions défendants therein, 
he claims fées at 15 cents per folio for drawing the complaints or affida- 
vits on which the warrants were issued, amounting to $3.30, and for 
entering returns of the warrants and subpcenas for witnesses for the gov- 
ernment in the cases, at 15 cents each, in the sum of $3; or, in ail, 
$6.30. It would be difficult to conjecture any légal reason for the dis- 
allowance of thèse small fées at the treasury department. Section 1014 
of the Revised Statutes provides the mode of criminal procédure, "at 
the expense of the United States," where offenders are arrested "for 
any crime or offense against the United States," and taken before "com- 
missioners" or other proper officers for preliminary triai and examina- 
tion. Such arrests can be made only by virtue of a warrant issued 
upon a complaint under oath. The fee of 15 cents a folio, as shown 
above, is prescribed by sections 828, 847, Rev. St. The fee "for en- 
tering any returns" is also fixed by statute, — "for each folio, fifteen 

'This section authorîzes circuit court commlssloners to administer oaths In ail cases 
in whicb, under laws of the United iâtates, justices of the peace are sô authorizeâ. 



221 

cents." Id. § 828. In the r^ister ofthe department of justice, "com- 
piled by the authority of the attorney gênerai," and issued by the at- 
torneys gênerai successively for now nearly 20 years, is a "form of com- 
missioners' account of fées" in cases where preliminary examinations 
are had, among other instructions to tbose ofBcers from the department 
of justice; and this form bas been continued without change through 
ail the publications. Among the items are tbose "for" draïving com- 
plaints and "entering returns" of "warrant" and "subpœna" at the same 
rate per folio as is charged by the plaintiff hère. Thèse fées hâve also 
been allowed in the foUowing cases: Barber v. U, S., 35 Fed. Rep. 
886, and Rand v. U. S., 36 Fed. Rep. 671. And, the charges being 
correct, the plaintifiF should be allowed them hère. 

(d) The plaintiff claims docket fées in the cases heard before him pre- 
liminarily as commissioner, to-wit, $1 in the single case dismissed, and 
$3 each in the cases in which there were actual heiirings; in ail, $31. 
Section 828, Rev. St., gives clerks "for making dockets and indexes, 
taxing costs, and ail other services [than those otherwise enumerated in 
the section] on the trial or argument of a cause where issue is joined 
and testimony given, three dollars," and, "in a cause which is dismissed 
or discontinued, one dollar." In U. S. v. WaUace, 116 U. S. 398, 6 
Sup. Ct. Rep. 408, the suprême court, affirming the judgment of the 
court of claims in the case, held that commissioners were entitled to the 
same fées as clerks for making dockets and indexes, etc. ; Justice Mat- 
THEWS delivering the opinion. And the judgment of the court is based 
on section 847, Rev. St., giving commissioners the same compensation 
as clerks for like services. The décision was made in 1885, and in that 
case the commissioner was required by an order of the court to kepp a 
docket containing certain entries, as is the case with commissioners at 
LouisviU.e. Later, in 1887, foUowing the case of U. S, v. Wallace, swpraif 
Judge BuTLEH, of Pennsylvania, in Phillips v. U. S., 38 Fed. Rep. 164, 
held that an order of court was not necessary; that "the duty of keeping 
a docket seems to be a plain implication from the authority conferred to 
issue process and hear cases;" and that "a commissioner could not prop- 
erly discharge bis functions without keeping a record of bis proceed- 
ings." And to the same eflrect is Knox v. U. 8., 23 Ct. Cl. 370. The 
right of commissioners to be paid docket fées, as they are popularly 
called, seèms thus to hâve been finally settled in their favor, and no 
doubt or question could now be properly entertained concerning it, were 
it not fora proviso contained in the deficiency appropriation bill, passed 
August 4, 1886, (chapter 908, 24 St. 256.) It is as follows: 

"Be it enacted," etc., "that the foUowing sums be, aad the same are 
hereby, appropriated out of any money in the treasury not otherwise appro- 
pria'ted to supply deficiencies in the appropriations for the fiscal year 1886, 
and for other objects hereinafterstated, nainely: * * * Judicial * * * 
fées of commissioners: Por fées of commissioners, and justices of the peace 
aoting as commissioners, fifty thousand dollars: provided, that for issuing 
any warrant or writ, and for any other necessary service, commissioners 
may be paid the same compensation as is allowed to clerks for like services; 
but they shall not be entitled to any docket feea." 



222 FBOERAi. HEpoEilKB, yqI 40k 

Several of the courts hâve cotisîdered this statu te. The; first case was 
decidèd by Judgè Beucé, of the middle district of Alabama, in Novem- 
ber, 1887, bëing :Brfi v. U. S., 35 Fed.Rep. 889,inwhiGhthe plaintiff, 
a commissioner, was held to be entitled to thèse docket fées, notwith- 
standing the provisions of the statute above quotedj and judgment was 
rendered in the district court in his favor. From this décision an ap- 
peal was taken to the circuit court by the United States, and the appeal 
was dismissed: upon argument in July, 1888. The next case in point 
of time is iSitronsf v. U. S., 34 Fed. Rep. 17, decided in the district court 
for the southétn district of Alabama, in February, 1888, by Judge Toul- 
MiN, pending the appeal of the former cafie in the circuit court; and the 
right of commissioners to docket fées is denied under the proviso in the 
act of AuguSt 4; 1886, above quoted. In Randv. U. S., 36 Fed. Rep. 
671, decided by Judge Webb in the district of Maine in October, 1888, 
this statute is fully examined and construed, and the décision reached 
that the proviso- does not take away the right of commissioners to re- 
ceive docket fées, but onlyexcepts their payment out of the sums appro- 
priated by the act of congress containing the proviso. And to the same 
efFect are iSftndv. U. S., 38 Fed. Rep. 665, decided by the same court 
as the case last cited, and Hoyne v. U. S., 38 Fed. Rep. 543, in which 
a similar judgment was rendered by Judge Blodgett at Chicago; both 
the cases last cited having been determined in April, 1889. Thèse are 
the only décisions reported on this question. The actof August 4, 1886, 
does not refer td sections 828 and 847, Rev. St., norin terms repeal 
them; nor does it contain the usual provision that ail acts and parts of 
acts not consistent with it are repealed. If section 847 is not repealed 
as to commissioners' docket fées, the plaintiff hère is of course entitled 
to recover them. If repealed, it can only be by implication; and courts 
look with small favor to the construction of a statute which would nec- 
essarily repeal another, unless the intention of the législative body is 
manifest, and the language clear. The title of this act is "An act mak- 
ing appropriations to supply deficiencies in the appropriations for the 
fiscal year 1886, and for prier years, and for other purposes;" while the 
enacting clause recites an appropriation of money for the deficiencies of 
that year, "and for other objects." This act, embracing some 53 pages 
of the statute book, contains but four other provisos besides the one per- 
taining to commissioners' fées, viz. : One providing that no part of the 
sum appropriated to pay certain judgraents shall be available till the 
right of appeal bas expired; another, appropriating certain moneys for 
a réservoir, provides that a board of engineers shall make a full report 
of the work, etc.; another, appropriating certain moneys for postmas- 
ters' salaries, with a proviso that they shall be adjusted in the method 
pointed out; and still another, where a sum was appropriated for the ex- 
pense of a boàrd of visitors to the Naval Acadamy, with a proviso "that 
no part of this sUm, or of any other appropriation by congress for ex- 
pansés of the board of visitors, shall be used to pay for intoxicating 
liquors;" and this is the only provision containing new gênerai législa- 
tion in the entire act, and its terms are clear and plain that the pro- 



UNITED BIATES. 223 

vMon Is not întended to hâve a wider scope than the expenditure of the 
money appropriated by this portion of the bill. As a matter of faot, 
though it is not proven in this record, the comptroller, disallowing thèse 
fées, has allowed them to cominissioners in this circuit without question 
since the passage of theact of August, 1886; thus construing the proviso 
as operating only to prevent the use of the money thereby appropriated 
to the payaient of such docket fées earned during the fiscal y car of 1886 
and prior years. The act in question was simply a deficiency appropri- 
ation bill. Its function was only to appropriate money to pay sums 
already due from the government. It contains no single provision 
other than an appropriation of public money for this purpose; and that 
this proviso was intended to repeal a gênerai law on the subject of fées 
of over 30 years' standing, without any référence to it, and without any 
clause repealing it in terms, and without any gênerai repealing clause, 
will not be imputed to congress, and the court ought not to so présume. 
Thèse fées should therefore be allowed to the plaintifif. 

2. The fées of chief supervisors of élection are prescribed by section 
2031 of the Revised Statutes, which provides that they shall be allowed 
and paid, for services as such, certain "compensation apart from and in 
excess of ail fees allowed by law for the performance of any duty as cir- 
cuit court commissioner." Their duties are mainly prescribed by seo- 
tions 2020, 2026, Rev. St. 

(a) The plaintifif hère, a» ehief superviser, prepared and furnished 
instructions to the supervisors concerning their duties at the registration 
ofvoters at Louisvillé, for which he claims $322.50, and like instruc- 
tions for their guidance at the élection in that city for member of con- 
gress, his charge for which is $427.05, together with instructions for 
the élection supervisors in other towns (of less than 20,000 inhabitants) 
where there was no registration, claiming therefor $161.70; in aU 
$911.25. The statute requires the chief superviser to prépare and fur- 
nish the supervisors with aEnecessary "instructions" for their "direction" 
in the discharge of their duties; and an examination of the varions pro- 
visions of the law on this subject will show that their functions are dif- 
férent in the large cities of over 20,000 population, from what they are in 
smaller cities and in the country; hence thèse différent sets of instruc- 
tions for which plaintiff claims compensation at 15 cents per folio, — 
some being 10, others 11, and the rest 13 folios in length. There are 
two reported cases as to thèse fees for instructions by chief supervisors: 
Inre Omrad, 15 Fed. Rep. 641, and Gayer v. U. S., 33 Fed. Rep. 625; 
the former decided in 1888, and the latter in 1888. In the Conrad 
Oaae, the chief superviser was held entitled to be paid for such instruc- 
tions 15 cents per folio; while in the Gayer Case he seems to havc been 
allowed that fee for preparing the instructions, and a fee of 10 cents a 
folio for the copies of them sent to the supervisors. Since this case was 
fiubmitted to the court, plaintifif has furnished an additional brief, show- 
ing récent rulings by the accounting officers of the treasury , made with 
the approval of the attorney gênerai, under which such instructions ara 
paid for at the rate daimed hère; and there has been filed the original 
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leport from the first comptroller's office, dated June 8, 1889, allowing 
to the chief superviser in Indiana, on a rehearing of the disallowances in 
his acoount, the fées for similar instructions at 15 cents a folio; and 
Qther supervisors in this judicial circuit hâve since been paid similar 
fées, as I arû informed. Thèse instructions seem to hâve been issued to 
the supervisors generally; but the proof shows that upon notice Ihey 
appeared before the chief superviser in person, and were orally instructed 
as to their duties, m addition to each receiving one of the printed in- 
structions, and it is not conceived that under such circumstances the 
officer's fées would be différent from what they would where original in- 
structions were issued to each superviser, and addressed to him over the 
signature of the chief superviser, though the latter is certainly the safer 
and better course. And while, of course, the construction given by the 
accountiug officers to a statute is not binding upon the courts, it would 
seem to be a hardship to adjudicate the question against the petitioner, 
where there is really no contest between the parties over it, and where it 
is conceded that the amount charged is correct. It is accordingly al- 
lowed. 

(6) As to the spécial instructions issued respectively to 23 supervis- 
ors at one time, and to 22 at another, concerning particular subjects and 
particulàr names of voters, — on the one hand appearing on the registra- 
tion lists, and on the other hand denied registratloii,^there can be no 
doubt that each was an original, and should be paid for at 15 cents 
per folio,. the fées for which amount, respectively, to $14.75 and $7.70; 
and the same are allowed, together with the fee of 10 cents for filing r&- 
turns of same, $4.50. 

(c) The petitioner charges 15 cents each for notices sent by him as 
chief superviser to the various supervisors by mail; the fées ameunting 
in ail to $79.35.' The court appointed thèse supervisors upon informa- 
tion furnished to it by the chief supervisor, (section 2026, Rev. St.;) 
and it was his duty to receive, préserve, and file their oaths as such, to 
preperly instruct them as to their duties, and to receive from them " ail 
certificates, returns, reports, and records of every kind and nature," un- 
der the provisions of the act authorizing their appointment. The stat- 
ute dees not provide how thèse officers shall be notifled of their appoint- 
ment, nor, in terms, whose duty it is to se notify them; but the chief 
supervisor is in a sensé their immédiate superior, and such notification 
by him is eniinently proper, and there should be some provisions made 
te pay for the service, but the courts cannot make a statute, or supply 
its omissions by strained constructions. It seems that no statute has 
taken notice of such items of officiai service by the chief supervisors, 
aûd previded a fee for them. 

(d) In the correspondence between the attorney gênerai and the chief 
superviser and marshal at Leuisville (a copy of which is filed in this 
record) concerning the payment by the latter of the élection supervisors 
and deputy-marshals, the petitioner was required tofurnish the marshal 
with copies of ail their oaths ef office, for which he claims hère $135.90. 
The oaths were on file in his office, and he was their proper custodian. 
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Rev. St. § 2026. For a copy of any paper on file, the statu te ailows 
him 15 cents a folio. Id. § 2031. It was his duty to make and fur- 
nish thèse copies, and the statute fee therefor is certainly chargeable to 
the government. The petitioner has computed the copies at 16 cents a 
folio for the copy, and 15 cents for his certificate thereto; which makes 
this claim $135.90 for the copies, and $67.95 for the certificates thereto, 
for which he is entitled to judgment. ' 

(e) In addition to thèse copies of their oaths, the chief supervisor was 
required to furnish his own ofBcial certificate, to be attached by the mar- 
shal to each deputy-marshal's and supervisor's account, sliowing the 
number of days each performed service as such officer, The instruc- 
tions contained in the correspondence above referred to, as weU as the 
correspondence between the petitioner and the district attorney, show this 
beyond any question; and the fee of 15 cents for each such certificate is 
charged in accordance with the statute, and amounts to $67.95 in ail. 

(/) Petitioner was obliged to attend the United States court at Cov- 
ington in the performance of his ofRcial duties as chief supervisor, and 
and he charges mileage at 10 cents a mile one way for 110 miles. The 
statute gives neither commissioners nor chief supervisors mileage in 
any case whatever; nor can the court. It was doubtless the petitioner's 
duty to attend the court as he did; and, as it will not be presumed that 
the law requires duties and expenses from an officer without compensa- 
tion, perhapB petitioner's expenses on this trip to Covington might be 
recpverable, were they sued for; but the claim for mileage must be dis- 
allowed. 

(gf) Section 2026, Rev. St., prescribes, among other duties of the 
chief supervisor, that he shall cause the names of those who may reg- 
ister and vote, or either, "whose right to register or vote is honestly 
doubted, to be verified by proper inquiry and examination," etc.; and, 
in pursuance of this authority, petitioner administered an oath to each 
of 23 voters who were refused the right to register, and he charges 10 
cents each for same, and 16 cents for the certificate or jurât to such oath. 
As thèse are the fées prescribed by law, plaintiâ" should be allowed this 
compensation for his services in this behalf, in the sum of $5.75, as 
claimed. 

(h) The remaining item of $125 is for a per diem fee of $5 a day for 
attendance on the circuit courts of Kentucky, 25 days, in the discharge 
of his duties as chief supervisor. Section 2011, Rev. St., provides that 
"within not less than ten days prior to the registration," or élection, if 
there be no registration, the court shall be open for the transaction of 
the business contemplated by the statutes, (title 26,) and "shall proceed 
to appoint and commission, from day to day, and from time to time," 
the élection supervisors, (Rev. St. § 2012.) The chief supervisor is re- 
quired to receive ail applications for the appointment of supervisors; and, 
"upontheopening * * * of the circuit court for the judicial circuit 
in which the commissioner so designated [as chief supervisor] acts, he 
ehall présent such applications to the judge thereof, and furnish infor- 
mation to him in respect to the appointment by the court of such su- 
v.40F.no.4 — 16 
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pervisors of élection," (section 2026, Rev. St.;) and "there shall be. al- 
lowed and paid to each superviser of élection * * * who is ap- 
pointed and perfôrms his duty, under the preceding provisions, com- 
pensation at the rate of five dollars per day for each day he is actually 
on dutyj not exceeding ten days," (section 2031, Id.) The case In re 
Conrad^ 15 Fed. Rep. 641, holds that the chief supervisor, under thîs 
législation, is entitled to the per dirni fee, but limits the amount to 10 
days' attendance. In Gayer v. U. S., 38 Fed. Rep. 625, the chief su- 
pervisor was allowed this per diem, fee for 26 days; the court placing his 
recovery on the ground thaf'hewôuld be entitled as commissioner, 
when engaged in his officiai duties, for services analogous to thèse," to 
be so paid. In, the Conrad Case the court construes the words "super- 
visor of élection" to embrace the chief supervisor; in the Gayer Case heis 
held not to be embraced within them; the two cases thus proceeding to 
judgment on widely différent grounds. ■ There is no similarity whatever 
between the duties to be performed by the supervisor and the chief super- 
visor; and by the statute (Rev. St. § 2031) the former is paid only by a 
per diem fee, while the latter is paid according to the tariff of fées pre- 
scribed in that section. There is no per diem fee whatever provided by 
section 847, Rèv. St., for attendance upon the circuit or district court, 
but only for tinie employed in the preliminary examinationof défendants 
charged with criminal offenses, which certainly bears no analogy to the 
duties required of the chief superviser by title 26 of the statutes. Nor 
can his services performed simply as chief supervisor be paid for by the 
fées provided for commissioners for entirely différent duties, although the 
same person holds both offices. There being therefore no provision in 
the law authorizing the payment of per diem fées to a chief supervisor of 
élections, petitioner cannot be allowed them, and judgment must be re- 
fused as to this item. 

It foUows, from the foregoing conclusions, that the plaintiff is entitled 
to recover of the United States the amount of the several sums herein 
allowed him as proper charges fot the services rendered by him, both 
as United States commissioner and as gênerai supervisor of élections; 
and judgment is accordingly awarded him against the défendant for the 
aggregate amount of said allowances. 



BoGLE et d. 7?. Magône, Collector. 
■. , . (Circuit Cottrt, s, D. JVew Forfc. Ootober 80, 1889.) 

1, CoSTOMS DiTTIBS — ^CLASSIFICATION — ANOHdVT PaSTB. 

Certain flèh iwistèS, kno-Wn iû the tràdé as"Anchovy PaBte"Bna"BloaterPaate," 
Tieîâ tobe includaa within the ternis "pickles and sauces of aU kinds" in schedule 
G, act Jlaroh 8, 1888, (Tariff Index, 284,) and dutiable at 85 per centum ad valorem. 
Si Bame— CoîrsTKTJOTidN OF Statute. , 

Thfl ijhraseology of said paragraph " pickles and sauces of ail Mnds '' is to be con^' 
strued in its oatural and ordiQary meaning, and not in any particular or reatricted 
trade meaning. , • 
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,: JUluayr.. .■,;■',, ' ' r;-;: 

1 iAation to recover alleged excessive dutiês exacted by the collectbr of 
CURtOBEis at the port of New York from; the plaintiffê on their importa- 
tions, between November 16, 1886, and July 20, 1887, on certain fish 
pastes known in the trade as "Anchovy Paste"and"Bloater Paste," con- 
tained in small jars, or bottles. The collector levied duty thereon at 35 
per centum ad valorem under schedule G of the tarifF act of March 3,' 
1883, (Tariff Index, 284,) which reads," Pickles and sauces of ail kinds, 
not otherwise specially enumerated or provided for in this act, 35 per 
centum. ad valwem." The plaintiffs protested, and claimed the same to 
be dutiable at 25 per centum ad valorem under the same schedule, (Id. 
283,)to-wit,"Salmon and ail other fish, prepared or preserved,and pre- 
paj-ed méats of ail kinds, not specially enumerated or provided for in 
this act, twenty-five per centum ad valorem." The merchandise in suit 
was shown to be fish paste manufactured by some process or formula 
known only to the manufacturers thereof, whereby anchovies or bloaters 
■were finely ground and mixed with spices, resulting in a highly sea- 
soned mixture, generally used as a relish with other food, and as a stim- 
ulant provocative of hunger or thirst. It was shown by the évidence of 
several impprters of and large dealers in provisions that the term "sauce" 
had a restricted trade meaning at thetime of the passage of the tariff act 
of March 3, 1883, in which nothing was considered a sauce unless it was 
in liquid form; that the merchandise in suit was a paste, and not a liq- 
uid. Some of the witnesses testified that it was not only used as a rel- 
ish when taken with food, but was in itself nutritions. On motion for 
a direction of a verdict in favor of the défendant, defendant's attorney 
cited Maillard V. Lawrence, 16 How. 251; Greenleaf v. Goodrich, 101 U. 
S. 278; Syn. Ser. 3492. 

Gomstock & Brown, for plaintiffs. 

Edward Mtchdl, U. S. Atty., and Henry C, Pîatt, Asst. U. S. Atty., 
for défendant. 

Lacombe, J., (charging jury.) It is often difiicult to détermine which 
of two parâllel rules of interprétation promulgated by the suprême court 
shall be applied; whether we shail take words in their gênerai or intheir 
spécial nieaning. I am unable to differentiate this case from MaiUard 
V. Lawrence, 16 How. 251, in which the circuit court had been requested 
to instruct the jury that if they should find that at the date of the act 
the shawls in question were commercially known as "manufactures of 
worsted, or of which worsted shall be a component material," and that 
they were not known in trade as"clothing, ready made," or as "wearing 
apparel," they were subject only to a duty of 25 per cent. This instruc- 
tion was refused; and the suprême court sustained such action, holding 
that, while it was true that where words or phrases are novel or ob- 
scure, as in terms of art, it was proper to explain or elucidate them 
by référence to the art or science to which they were appropriate, it was 
not so when such words or phrases were familiar to ail classes of trade and 
occupation; that the popular or received import of words and phrases 
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famîshes the gênerai raie for the interprétation of public laws as well aa 
of private and social transactions. The court added that, "if it should 
be conceded that, in the opinion of mercantile men, shawls were not 
considered wearing apparel, it would still remain to be proved that this 
opinion was sustained by the judgment of the community generally, or 
that the législature designed a departure from the natural and popular 
acceptation of language." 

The phraseology which is used hete — "pickles and sauces of ail kinds" 
— seems to call for an exhaustive enumeration. There is nothing in the 
words themselves to indicate that they are used in a particular trade 
meaning; and there is nothing certainly shown in the record aa to the 
facts which were laid before congress when the act was under discussion 
which would indicate that they were using the word in any particular 
trade meaning. The article before us hère is, I think, plainly within 
the popular définition of the word "sauce." The testimony which we 
hâve as to its use, and what is known of its constituents, is sufficient to 
place it in that category. Following, therefore, the décision in Maillard 
V. Lawrence, and its afBrmance in Oreenleafv. Goodrich, 101 II. S. 278, 
a verdict must be directed for the défendant. 

The jury rendered a verdict for the défendant in accordance with the 
direction of the court. 



Feitzsche et cd. v. Magonb, Collector. 
(Circuit Court, S. D. New York. October 22, 1889.) 

CusTOira Dxmiis— Classification— Flobal Extbacts. 

Since the passage of the tarife act of March 3, 1883, (29 tJ. B. St at Large, o. 131, 
p. 4S8,) floral extracts, which are articles composed of about 95 par cent of alcohol 
and 5 per cent, of sédiment, and used In the manufacture of perfumery, are not du- 
tiable at the rate of $3 per gallon and 50 per centum ad valorem as " alcoholic per- 
fumery, " under the subdivision of "Alcoholio Préparations, " which provides for 
such perfumery, oontained in Sohedule A of said tariff act, but are dutiable at the 
rate of $3 pet gallon for the alcohol oontained, and 25 per centum ad valorem, as 
"alcoholic compounds notother wise sçecially enumerated orprovided for" under 
the subdivision of "Alcoholic Préparations, " which provides for such compounds 
oontained in said Sohedule A. 

At Law. Action to recover back customs duties. The plaîntitfs, on 
January 4 and April 27, 1888, made two importations from France into 
the port of New York of floral extracts, — jasmin and rose. Thèse floral 
extracts were classified by the défendant, as collector of customs at said 
port, as "Alcoholic Perfumery," under the subdivision of "Alcoholic 
Préparations," which provides for "alcoholic perfumery," oontained in 
Schedule A of the tarifi'act of March 3, 1883, (T. I. new, par. 100,) and 
duty thereon, pursuant to such provision, was exacted of the plaintiffs 
by him, as said collector, at the rate of $2 per gallon and 50 per cent. 
ad valorem. Against this classification and exaction the plaintifis made 
Bufficient and seasonable protests, claiming therein that thèse floral ex- 
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tracts were "alcoholio compounds," dutiable at the rate of $2 per gallon 
for the alcohol contained and 25 per centum ad valorem under the subdi- 
vision of "Alcoholio Préparations," which provides for "alcoholic com- 
pounds not otherwise specifically enumerated or provided for, "contained 
in said Schedule A, (T. I. new, par. 103.) Thereafter the plaintifife, 
within the time required by law, duly made appeals to the secretary of 
the treasury, and, within 90 days after adverse décisions were made 
thereon by him, brought this suit to recover the différence in duties at 
the rate exacted by the défendant as said coUector, and at the rate claimed 
by them in their protests. Upon the trial it appeared that thèse floral 
extracts were colored liquids, the jasmin being of a wine color, and the 
rose of an olive green color; were composed of about 95 per cent, of al- 
cohol and 5 per cent, of sédiment; were somewhat greasy or oily to the 
touch, and were of a heavy fragrant odor; and that, when applied to a 
linen handkerchief, etc., they both left a greasy or oily stain upon it. 
From the plaintiffs' testimony it appeared that at and prior to the pas- 
sage of the aforesaid act of 1883 the term "perfumery " was a trade term, 
having a more restricted meaning than the dictionary définition, and, 
in trade and commerce of thiscountry,meant the finished productsman- 
ufactured from various raw materials differently combined, and made 
ready for use as perfumery by the consumer; that in the manufacture 
of such finished products the various raw materials used had to be re- 
duced in strength and rendered volatile, so that the heavy smell of 
them, as it was called in the trade, was made to disappear; that their 
différent smells and odors had to be compounded in such a way as to 
produce imitations of nature; and that the natural Coloring matter in 
thèse raw materials had to be treated, and the oil or grease in any of 
them removed, so that the finished products would not stain the hand- 
kerchief or other article to which they were applied; that thèse floral 
extracts were not, at and prior to the passage of the aforesaid act of 1883, 
in trade and commerce of this country, perfumery, or included in the 
term "perfumery;" that they hâve always been in such trade and com- 
mflTce regarded as, and used as, one of the materials employed in the 
manufacture of perfumery. From the def^ndant's testimony it appeared 
that, at and prior to the passage of the aforesaid act of 1883, in trade 
and commerce of this country perfumery was anything which gave a 
pleasant odor, and that floral extracts like those in suit were so known 
as, and included in the term, "crude perfumery." 

Oomstock & Brown, for plaintiffs. 

Edward MitcheU, U. S. Atty., and Tbxmoi Greenwood, Asst. U. S. Atty.j 
for défendant. 

Lacombe, J., {charging jury.) Thèse articles are compounds of alco- 
hol. As such they were properly dutiable as alcoholic compounds, 
which is the plaintiffs' contention, unless they are otherwise specially 
enumerated in the tarifif act. The government contends that they are 
otherwise specially enumerated by the terni "alcoholic perfumery." 
The définition of the term "perfumery," as giv'en to us from the dictionary 
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whicb was liSed hère, is nnsatisfactory. The word " perfumery " is tbera 
dfifinedaby a 'référence only,— ftbat is, ''Perfumery. Perfumes in gên- 
erai;" àùd, whenîiPerfïiQie"is,turned to, wefind that theonly définition 
^iven is," Ai substance that emits a scent or odor, whjch affects agreea- 
bly the orgaûs of smelljng." ; Of. course new-mown hay is within this 
définition, butw while, in one «ensei àt niay be said to be a perfume, yet 
the..meaning wbicb tye attaoh tothe word "perfumery" in daily life is 
much more restricted. The wond, as generally used, means not only a 
substance which emits a scetit or odor, but also one which js handled, 
bought and sold, and used. foit rthe purpose of obtaining from it such 
odor whenever required. But. of course with the dictionary définition 
of the wordiwe need not particularly concern ourselves. This tariff act 
is concerned with the trade and commerce of the country, and it is there- 
fore proper to turn to that trade and commerce for the définition of words 
which are used in the act. Two définitions bave been profiered hère as 
to.what the word "perfumery'' means in the trade, One witness, called 
by the governmeiït describes it as "anything which gives a pleasant 
çdor;" thé articles in suit he callà.crude perfumery. That is the claim 
of the governnient. The witnesses on. the other side say that in trade 
the word "perfumery" is confiùed to the finished product that can be 
used by the consumer, and that until it is put into such a condition 
that the consumer into whose hands it finally cornes. can use it for the 
purpose for which perfumery is used by individuals, it is not "perfum- 
ery," as known in the trade. 

jlt is for you to détermine, in the first place, which of those défini- 
tions is establîshed by the testimony in this case to be the trade défini- 
tion. When you reach a conclusion upon that point, you will next say 
wbether or not thèse particular articles iJall within that définition. 

Verdict for plaintifls. 



• Clay V, Maqone, CoUector. 

(Circuit Court, S. Z). New York. October 38, 1889.) 

CusTOMs DtrrrBS— Classiiîoatioiî— Cblert Seed. 

Since the passage of the tariff act of March 8, 1883, (33 V. S. St. at Large, o. 131, 
p. 488,) such variety of celery seed as is not intended to be sown or planted to raise 
celery to be consui^ed by oian, is not médicinal seed, but an aromatio seed, and is 
not edible, and is in à ci-ude state, and not advanced in value or condition by re&n- 
ing or grinding, or by other prooess of manufacture, is not dutiable at 20 t)er ceutum. 
nà valorem, as "garden seed, " under the provision for "garden seeds, except seed 
of the sugar-beet, " contained in Schedule N of said tarife act, but is f ree of duty as 
, ''seed," under the provision for "seeds" côntained in the free-llst thereof. 

!^t Law. Action to recpver back customs dutiea. 

The plaintiff, on October 5 and Deeember 12, 1887, and February 
16,. 1888, iniported from Marseilles, France, into the port of New York 
2,^ Ifalesof celery seed. This celery seed, pursuant to the decision.of the 
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treasury department, rendered Mareh 23, 1887, and numbered 8,181, 
was classified by the défendant, as coUector of customs at said port, as 
"garden seeds," under the provision for "garden seeds, exoej^t seed of 
the sugar-beetj" contained in Schedule N of the tariff act of March 3, 
1883i (Tariif Index, new, par. 465,) and duty thereon, pursuant to 
such provision, was exacted of the plaintiff at the rate of 20 per centum 
ad valorem. Against this classification and exaction the plaintlflF-made 
suflScient and seasonable protests, claiming that this celery seed was free 
of duty as "seeds of ail kinds, except médicinal seeds, not specially enu- 
merated or provided for" in the tarifif act of 1883, under the provision 
therefor contained in the free-list thereof, (Tarifif Index, new, par. 760,) 
or as "seeds aromatic, which are not edible, and are in a crude state, 
and not advanced in value or condition by refining or grinding, or by 
other process of manufacture,, arid not specially enumerated or provided 
for in this act" under the provision therefor contained in said free-list, 
(Tariff Index, new, par. 636.) Thereafter the plaintifif, within the time 
required by law, duly made appeals to the secretary of the treasury, and, 
within 90 days after adverse décisions were made thereon by him, duly 
brought this suit to recover the duties exacted as aforesaid. 

Upon the trial of this suit it appeared that each of the aforesaid 23 
baies contained about 200 pounds of celery seed; that this celery seed 
was a very cheap article, and was always purchased without statement 
from the seller, or marks on the baies or packages containing the same, 
to indicate what kind of celery it would produce if sown or planted, or 
that, if sown or planted, it would even germinate; that it could not, 
therefore, be sold to those who sow or plant celery seed to raise celery; 
that while, to some small extent, it was used in making médicinal prép- 
arations, it was generally used in making celery sait and other condi- 
ments for soups and other articles of food for mankind ; that it was not 
médicinal seed, but aromatic seed; that it was not edible, and was in a 
crude state, and not advanced in value or condition by refining or grind- 
ing, or by other process of manufacture; that at and prior to the passage 
of the aforesaid act of 1883 the term "garden seeds" in trade and com- 
merce of this country meant seeds that were sown or planted to produce 
plants, vegetables, or other crops that were generally eaten by mankind; 
that at that time in this country celery seed sown or planted was sown 
or planted to produce celery which was exclusively so eaten; that at that 
time much the greater portion of celery seed produced in this country 
was sown or planted for that purpose; and that at that time in this 
country celery seed sold to be sown or planted was sold with marks, 
etc., to indicate and guaranty the kind of celery it would produce. 

Comstock & Brovm, for plaintiff. 

Edward Mîtchell, U. S. Atty., and Thomas Greenwood, Asst. U. S. Atty., 
for défendant. 

Lacombb, J. , (cAarprmjr/wn/.) Themethodoffixîngratesofduty,byvary- 
ing Ihem according to the uses to which articles import ed may beput, is, no 
doubt, a very philosophical and logical way of classifying articles for duty 
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under the tarîflP, but in practice it is at times extremely inconvénient; so 
mueh ao that, unless thelanguage of the tariff clearly indicates a plain intent 
on the part bf congress that the article legîslated upon should beclassified 
according to its use, a court should be cautious in determining the rate of 
■duty by the application of such test. Of course congress does repeatedly 
legislate iii that way. Thus we hâve a provision for substances of ail 
ikinds used for manure, and one for animais imported for breeding pur- 
poses; and there are a number of other instances in the statute where 
imports are classified according to their use. But, unless the language 
of the statute plainly requires the lest of use to applied to a particu- 
lar article, the dutiable character of any particular importation is not to 
be determined by an inquiry into its ultimate use. In thè case at bar 
we bave a word, or a phrase rather, which, as used, leaves it somewhat 
uncertain as to whether congress did or did not mean to apply the test 
of use. The phrase is "garden seeds." This raay tnean either seeds in- 
tended for use in the garden, or the class of articles known commercially 
as "garden seeds." There is testimony in the case that there was a dis- 
tinct trade meaning of the phrase "garden seeds," known in trade and 
commerce of this Country, and that congress adopted the phrase and 
put it in the tarifif act. With regard, however, to the détermination of 
the question whether or not we should interpret that phrase hère as 
meaning the Sattie thing as "seeds used or to be used for the garden," 
there is nothing left for this court to décide. That question bas been 
considered by the suprême court in the case of Ferry v. lAvingston, 115 
U. S. 542, 6 Sup. et. Rep. 175, and the rule there laid down is, of 
course, controlling hère. There, this same section being before the 
court, and the question being whether certain seeds theu under considér- 
ation were to be considered as "garden seeds" or as "agricultural seeds," 
the court held , indeed, that it would not be sufEcient, to show that they were 
not "garden seeds," to show that they were used both in the garden and in 
the fleld, but they went further, and indicated that if it appeared that the 
Seeds in question (the particular cabbage seed then before the court) be- 
longed tô a variety not intended to be used to raise cabbages to be con- 
Sumed by man, then they couid not be regarded as "garden seeds." 
Now the same construction is to be applied hère; and if we find (and 
that is the question which goes to you for your détermination) that the 
celery seeds imported hère were of a varietj' of celery seeds which was 
not intended to raise celery to be consumed by man, then it is not within 
the provision for "garden seeds," and your verdict must be for the plain- 
tiff. 

Verdict for plaintiff. 
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A re Lawleb. 
(CirciM Cowrt N. D. Georglo. October 28, 1889.) 

1. Abmt anb Navt— Enlistmbnt. 

A pétition for discharge on ïiabeas corptis of one arrested as a déserter f rom the 
army alleged that petltroner was under 16 years when enlisted ; that he enlisted 
through the Iraudulent représentations of one J., the reoruiting officer; that his 
father's written consent wasobtained bymeansof such représentations; and ad- 
mitted the désertion while stUl a minor. The retnm denied the fraud, and pre- 
sented the written consent of petitioner's father to his enlistment, and petitioner's 
sworn statement that he was 20 years and 6 months old at enlistment, and alleged 
that J. was a private, and not the reoruiting officer, who was one P. Held that, 
as the retum was neither demurred to nor denied, it must be taken as couclusive aia 
to ail the facts therein set forth. 

2. Same— Evidence. 

ËTidenoç of petitioner's relations, that he was under 16 years when he enUst«d, 

is not suffîcient to 'establish that fact against the sworn statement of the petitioner 

and the record in the f amily Bible, showing that the birth of petitioner, as recorded, 

. had been ohanged from 1870 to 1871, and the record of the birth of a younger'sister 

in 1871 entirely erased. " 

Appeal from District Court. Habeaa corpua. 
BUdock & Bîmey, for relator. 
8. A. Damdl, for respondent. 

Paedee, j. a. C. Lawler filed a pétition în the district court of this 
district, setting forth that he is a citizen of the United States and of the 
state of Georgia; that he is forcibly and illegally detained and deprived 
of his liberty in the United States barracks, at the military post in the 
city of Atlanta, by one Henry H. Clawson, in command of said post, by 
virtue of a pretended claim of authority of said Clawson, as agent of the 
United States, to hold petitioner upon the charge of being a déserter 
from the army of the United States. The petitioner further allèges that 
some time in the month of October, 1886, he enlisted as a private in the 
United States army, at the reoruiting station in Atlanta; that at the tinje 
pf said enlistment he was a minor under the âge of 21 years, to-wit, of 
the âge of 15 years and 6 months, and that therefore said enlistment wa» 
without authority of law, and contrary to law and void; that he was in- 
duced by fraudulent représentations to enlist as above stated; that there 
was a written consent to said enlistment by petitioner's father, but that 
said written consent was obtained by fraudulent représentations made by 
one Hayes Jemmison, reoruiting officer, and agent of the United States^ 
to petitioner's father; that said fraudulent représentations, both to peti- 
tioner and his father, were to the efifect that petitioner would be sent 
regularly to school, and would bave other advantages in the army whicb 
he could nôt otherwise obtain; that ail said représentations proved to be 
false, and were knôwn to said Jemmison to be false when he made them; 

that afterwards, on the day of April, 1887, and while still a 

minor, petitioner left the said army, and bas not since returned, and that 
on the 27th day of September, 1889, petitioner was arrested in the city 
of Atlanta, and is now held illegally and against his will. Petitioner 
prayed for a'writ of habeas eorpua, which was issued and served, and 



328i4 FEDKBAft BRPQBTPS,; vol. 40. 

thereupon tlie commanding officer, Gen. Jackson, made retum substan- 
tially as folio ws: That the gaid lâvler was arrested as a déserter from 
the United States army, and is i^ow held as such awaiting trial, which 
will be had as sbon aè a cdïtrt-fflartial' can be convèned and organized for 
that purpose; that respondent dénies ail the allégations of petitioner as 
to his âge, aHd states that in bis helief he is of làwful âge, and regularly 
enlisted^ ih^t no fraud wàs -pràctiîced tô obtain bis fàthèr's or petitioner's 
consent totbeenlistment; that recruits in tbe army bave the privilège of 
si?, ino4tbs'; schooling wbile.iïi't^ie ariny, ànd petitioner could bave en- 
joyed this advantage if it did notconfiict with his ofiier duties as a sol- 
dierj' tba1;,it ^^'no'VT compuls<^|^ fpr 'recruits to attend School wbere not in 
conflict with otker duties; that lie does noi, know wbat.other advantages 
petitioner alludes to in his jpetition; and that recruits in tbe army do 
possessothér advantages not enjoyiçdby otbers not îh thè service. Re- 
spondent tendérs to tbe court tbe original descriptive list or enlistment 
papereupon which petitioner éritéréd the Uniteid States army- Said 
papers show that at Hiram, Paulding county, Ga., on October 5, 1886, 
J. P. Lawler, as tbe father of Albert G. Lawier, gave his consent in writ- 
ing for A. G. Lawler to join the United States army, Battery B, second 
artillery; that Albert G. Lawler filed a sworn statement oo tbe 6tbof Oc- 
tober, 1886, stating that he was born in Randolph county, Ala.; that be 
.was 20;yearti àad 6 months idd*^»â * fermer; tbat be voluntarilyen- 
lîstôd October 6i 1886, as « soldieï in tbe army of tbe United States for 
five ymràjtitmîess'.wxàner disqharged by tbe pr0per p,uthority; that be 
agre^ to ftcpeptlsncb bounty, payy lotions, or clothing: as. established by 
law; that said. Lawler also took tbe oatb of allegiance, and swore to obey 
tbe.ordersof the président, bis» o|,berSuperiors, and the rules and articles 
•of war^ all^.<rfs<bicbwas signl3d\aBd sworn to by said A, G. Lawler be- 
fore Gbarles I*; Parker, second lieutenantj second artillery, recruiting of- 
ficer» Said r papers also show tbe certificate of tbe surgeon that the ap- 
: plicaat was ûrèe from bodily ■ defect or. mental inijrmity , and the, ofiçial 
i statèmentof Charles F. Parker (Second lieutenant,secondartiJlery,,reGruit- 
ing iofficer, tothe effect that be minutply inspected said A. G. Lawler pre- 
vious.to bis.enlistment; that he was sober when enlisted; that to tbe best 
«f bis jûdgtnent-and belief be was of lawful âge; and that beobserved 
the other rules aiidireqUiremehta in. regard to enlisting soldiers. Said re- 
turn further shows. that tbe sàid Hayes Jemmison, mentioned in the pé- 
tition, was;a4 the time of tbe enlistment of Lawley a private in the army 
• of <(he Uiiiteid StalKi, and that the récruiting oflBcér was Charles F,: Parker, 
iBeoond lieuttaiant^ second .artillery, This return was neither demurred 
ito nordeniedi' Upon tbe caseï, .fis made by the pétition and retum, the 
«ase went to triai in the district tcourt. On the trial, as it appears by 
tihe biief of evidaaoe: aiid bill of exceptions, the petitioner, by bis coun- 
iSël,asked.it!ave to"amend bis pétition, by withdrawing fromit theallega- 
-jtibn that therewasa^written cohsent of ;the petitioner's fàther to bis en- 
\lietment in îtbe army V which proposedamendmentwasrefusedi The dis- 
trict' court, iafterbèaring the évidence, gave judgmeiit discharging the 
îwrityîaod arémandiog the petitioner to tbe custody of tbe respwdent. 
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Thereupon petitîoner applîed for and was allowed an appeal to this court. 
In the ordter àllowing the appeal, no provisionnas madë for the cus- 
tody of the petitioner pending the appeal. The case haâ been argued at 
some length before the circuit court, mostly in regard to the rules of év- 
idence in proving the contents of written papers, and upon the refusai of 
the district court to allow the amendment withdrawing the allégation of 
written consent by petitioner's father to bis enlistment. It does not 
seem necessary ta pass upon thèse questions. As the return of Gen. 
Jackson, the custodian of the petitioner, was neither demurred to nor de- 
nied, nor in any wise put at issue, it is to be taken as conclusive on the 
facts therein set forth. In this view of the case, no issue is left except 
the single one as to whether or not the petitioner was under the âge of 
16 years when he enlisted. If he was over the âge of 16 years at that 
time, bis enlistment, according to the return, was regular and valid; if 
he was under 16 years of âge, the enlistment was void, whether the 
father consented in writing or îiot. On the question of the âge of the 
petitioner at the time he enlisted I bave carefuUy considered ail the év- 
idence, and it fails to satisfy me that the petitioner was under 16 years 
of âge when he enlisted; but, on the contrary, satisfies me tliat he was 
over that âge. On the side of the petitioner is the évidence ôf bis father, 
mother, and himself, and bis brother, no one oîf whom testifies with cer- 
tain ty, and as havîng good and sufficient reasons for certainty. On the 
other side is the sworn déclaration of petitioner when he enlisted, the 
written consent of the father, the certificate of the recruiting officer, and 
what family record was prèsented on the hearing of the case in what pur- 
ports to be the family Bible. The record in this Bible showis that the 
birth of' the petitioner was originally entered April 20, 1870; that at 
some time since the original entry the record bas been tampered with, 
an attempt made to erase tb6"0" in 1870, and insert the figure "1;" 
and that the birth of a younger sister, occurring some time in 1871 or 
1872, bas been entirely erased, in order, apparently, that the record 
might not shôw too many children born between 1871 and 1873. The 
conclusion left upon my mind is that the claim that the petitioner was 
under the âge of 16 years when he enlisted was invented subséquent to 
the arrest for désertion, and that the petitioner's évidence bas been some- 
what made up to meet the necessities of the casé. The judgment of the 
district court in the case will be affîrmed. 
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Desbino V. McCoBMicK Habvesting Mach. Co. 

Baxb V. WiNONA Habvesteb Wobks et al., (two cases.) 

(ClrcuU Court, D. Minnesota. NovemlDer 80, 18S9.) 

1. Patents pob Inventions— Habvestees—Intrikgbment. 

The flfth clalm of letters patent No. 191,364, dated May 89, 1877, for improved 
harvester, being a oombination of toothed arms, a slotted reoeiving platform, and 
fixed Bprings, with the charactèristies desoribed in the patent, and oo-operating 
for compaoting the gavels, is net inlringed by a harvester with a compresser in 
allgnment with the packers, and below them, near the tail of a stationary reoeiv- 
ing platform, working as a résistant to compact the gavel, the platform having one 
wide Slot, through Which the teeth move the wisps against overhanging rods. 
.8. Bamb. -"'.'■■ 

Letters patent Np. 333,812, for improvement in harvester machines, sothat the 
grain may be f reely délivered by ineans of a swinging side elevator, conveying the 
: grain, properly straightened, to the reoeiving table, so that It oan be bouud at thé 
middle, are not infrlnged by a harvester with a swinging platform, and an eleva- 
tor which drops the grain on an inclined board, with slots through which packing 
arms operate to compact the grain, with an endless apron, which is not counected 
with the harvester elevator. 
8. Samé— Pbiob State op the Abt. 

■ .: The twenty-first claim of letters patent No. 266,913, relating to mechanism for 
compressing the bundle of grain jnst before tying, in connection with a spring 
liuk for felieving the binding mill from strain, and obvlatihg breakage wbeh the 
grain is no longer compressible, is not inf ringed, in view oi the former state of the 
art, by a devlce furpishing an elastio yielding of the compresser, which is not of 
the peculiar construction set forth in tbé claim. 
■«.■Bamb. 

I ,, , / In View of the prior state of the art, daims Nos. 8, 4, 9, and 10, under letters pat- 
ent No. 272,598, dated Pebruary 20, 1888, whereby an automatic grain-binder régu- 
lâtes the position of the band in thé gavel so as to place the gàvel in its proper po- 
; sltion, re&tive to the length of the grain, without the attention of the operator, 
must be Umited to the peculiar construction of mechanism as set forth in the spec- 
-^ ifioations b;^ which this resalt is obtalnéd. 
P.: Samb— Anticipation. 

The combination of the swinging butt-adjuster, arms, and a board pivoted to the 
adjuster, as set forth in claims 30 and 21 of letters 372,598, is anticipated by the 
, '"Seller Butt-Adjuster, " used on harvesters in 1878 or 1880. 
S, Same. 

Letters. patent No. 351,147, dated December20, 1881, describing.a mechanism for 
' : raising, loweriUg, and fastening the grain platform of a harvester, is anticipated by a 
.patent issued to one Bacon in 1838 for lowering, fastening, and raising Windows. 

. In Equity. Bill for infringement of patents. 
;. Bfmning & Banning and B. F. Thurston, for complaînant. 

Parkinson & Parkinson, for MçCprmiçk Manufacturing Company. 

Dyrenforth & Dyrenjatlh, for the Winona Harvester Works and others. 

Nelson, J. Three suits are brought by William Deering — two against 
the Winona Harvester Works and others, which are Consolidated, and 
the other one against the M,cCormick Harvesting Machine Company — 
for the infringement of certain letters patent for improvement in har- 
vesters, or harvester binders. They are heard together. In controversy, 
there a-e involved with the McCormick Company letters patent No. 
■191,264, issued May 29, 1877, to John F. Steward; No. 223,812, is- 
sued January, 27, 1880, to William Y. Olin; No. 266,913, issued Oc- 
tober 31, 1882; also No. 272,598, issued February 20, 1883, to John 
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F. Steward. The same patents are involved in the suit against the Wî- 
nona Company, and, in addition, letters patent No. 278,639, issued 
May 29, 1883, and letters patent No. 301,190, issued July 1, 1884, 
also letters patent No. 251,147, issued December 20, 1881, to John 
W. Webster. The first two patents involved in the Winona Company's 
suit, and not in the McCormick case, relate to the "knotter" by which 
the cord is held around the bundle of grain ; and counsel consent that 
a decree may be entered against that company for an infringement of 
thèse patents, so that they are eliminated from this controversy. The 
complainant and the McCormick Company are extensive manufacturers 
and competitors throughout the grain-producing régions of the world, 
and by their efforts hâve stimulated the inventive genius of that class of 
persons interested in the improvementand development of practical ma- 
chinery for cutting and binding grain. The Winona Company was a new 
enterprise, inaugurated under the superintendence and management of 
men formerly in the employ of the complainant, and manufactured a 
machine in its gênerai features and opération like those introduced 
and sold by the complainant, and also by the McCormick Company. 

Steward Patent, M. 191,264, dated May 29, 1877. — Défenses: No in- 
fringement, and want of nmelty and patentabUity, and estoppd. It is re- 
markable that no machines are in use, at the présent time, manufactured 
precisely according to the Spécifications, claims, and design of this pat- 
ent; and, although the complainant is the owner, he does not construct 
the machine sold by him like thé drawing of the patent. The charge is 
made that both défendants infringe the fifth claim of this patent. This 
claim is as foUows: 

"The combination of the toothed arms, p, slottèd receiving platform, H, 
and the flxed spring arma, m, v, for cotnpacting the gavels, substàntially as 
specifled." 

It is necessary to a proper understanding of this claim, and the de- 
vices involved, to look at the mechanism of the machine described, and 
for which the patent was granted, and its purposes, in the light of the 
existing state of the art. This patent is denominated "Improvement in 
Grain-Binders." The patentée, in his description, says: 

"I hâve invented new and useful improvements in harvesters. The ob- 
ject of this invention is to improve the construction of grain harvesting and 
binding machines; and its nature consista * * * in providing a device 
for compacting the grain ready for binding; * * * in providing devices 
for retaining the eut grain in proper position at ail times while being forced 
into the binding wire; and in the several parts, and combination of parts, 
hereinafter set forth and claimed as new." 

The claim, in connection with the drawings and model exhibited, calls 
for a slotted receiving platform, toothed arms arranged to pass through 
it and protrude, so as to engage and force for ward the flowing grain, and 
spring arms fixed directly opposite the slots in the platform, operating 
as résistants to the arms moving forward through the slots, and thas the 
packers or arms, with the springs directly opposite,. p.cting as résistants, 
compact the gavel while it is being formed, and finally presg it through 
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and iinder the springs, to be op^éràtëd upon by thé needle arm, and 
boUnd. When Steward applied for this patent he ^afi faaailiar with the 
opération of a binder, then in the market, on the Gordon or McElroy 
machine, and allèges that the cotnbination of-this fifth claim in the pat- 
ent was the resuit of his personal' expérience in the fleld, and that the 
necessity of such improvement tifta then demonstrated. In order to 
make a machine efiFective as a binder, the wispa of graiii must be formed 
into a gavel of proper size to make the bundle. This could only be ac- 
complished by some device which would press the wisps of grain together, 
and finally hold them, until thei binding mechanism tied the bundle. In 
1868, Carpenter received letters patent for "improvment in grain-bind- 
ers," and hia invention related to improvements for conveying the grain 
from the platform to the binding mechanism, and there compressing it 
into a bundle by means of compresser rods and the revolving rake. The 
compresser rods and the teeth of the revolving rake perform, to some es- 
tent, the salue duties as the teeth, p, and the spring roda in the Steward 
patent. The rods are pivoted at one end only, and they operate as ré- 
sistants in an opposite direction to the teeth on the revolving rake. They 
are held down by a spring pawl, which tends to make them rigid, so 
as to hold^ the bundle being formed by the wisps brought up by the 
làke teeth, The rods spring back when released by the pawl at the 
proper tîmç, and the bundle is carried over the shaft which carries the 
.biiidér arm, 

Sp the Storle patent, 186Ô, bas spring rods under which, on the plat- 

forni, the wisps are raked, and thèse spring rods tend in a slight degree 

tb compact the gavel as it forma, and keep the grain down. In the 

Whitney .machine, 1875, overhanging curved rods, called "E," drop 

"down, anjd, as the Wisps are brought along by the rake teeth, the rods 

operate as résistants to compact the gavel. The Gorham machine was 

patented about thistime, and the Gordon one year earlier, — called "Gor- 

; don-McElroy " by counsel. The latter had overhanging spring wires fag- 

^.tepéd to a rock shaft, and their fjinction was to com press the gavel and 

"hold it until a bundle was ready to be bound. As in the Storle and the 

whitney, the bundle was formed, by the revolving rake teeth, called 

Vçrnas" or "packers,"and the rods acting upon the grain on the platform. 

jl4 iie Gordon machine the spring rods were not placed directly opposite 

1 the advancing arms, and there wa,s a difficulty in the practical opération 

«of the machine in the field; and, as I understand the witness, this diffi- 

• Gûlty was due to theform of the overhanging rods, and the fact that they 

>%èré not independent résistants. Steward then, in his patent, provided 

a device for compacting the grain for binding. Hô changed the shape of 

'Hhè Gordon spriiig rods, and fastened them to a cross-bar, nota rock 

shaft, so each would hang directly opposite to a slot in the platform, 

thi-oûgh which a tooth upon the revdlving rake; or, as described in th« 

! patent, tooth of the sliding bar, ojjerated. Thèse rods had independent 

springs, and operated as résistants independent of each other. He made 

areceiting platform i H, tilted by a crank shaft, and its ftnction is par- 

tîcuMiy descîHSjèditf the spécifications of the patent. Itis described 
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as slotted,;and the purposes for which this platform is iiitroduced could 
not be accomplished unless it was slotted, and was capable of being 
tilted; so then, whenever the receiving platform, H, is spokenof, it must 
be understood that référence is made to a receiving platform, described 
in the patent as slotted, and firmly attached to a shaft or journal bar, 
connected with à crank and other devices, so that the platform, H, 
shall be tilting, and can be raised and returned to its proper position, as 
appears in the drawings accompanying the patent. The spécification 
requires the receiving platform, H, to be constructed in this manner; 
and when the patentée introduces in a combination claim the platform, 
H, whether it be designated as a slotted platfoHn, or a tilted platform, 
référence is made to the platform particularly described in the patent as 
an élément of the combination. My construction of the fifth claim, 
therefore, is that it is limited to a combination of the toothed arms, 
receiving platform, slotted and tilting, and the fixed springs, each hâv- 
ing the characteristics designated in the patent, and co-operating for 
compacting the gavels in the peculiar manner described in the patent j 
and the claim is not infringed, except by the combination of the same 
éléments possessîng the essential characteristics of those designated in 
the claim, and co-operating in the same way, for the same purpose. 
The deféndaïits use no such combination. They hâve a compresser in 
alignment with the packers, and below them, near the tail of the re- 
ceiving platform, and working as a résistant ttt compact and press the 
gavel. The grain in their machine passes from the elevator over and 
onto & receiving platform, with one wide slot, throuigh which the pack- 
ers or teeth move forward the wisps against and under two wirea or rods 
overhanging, and coming down to that part of the platform, which 
drops and permits the bundle, when tied, to: fall to the ground. The 
receiving platform is not tilting, but stationary. The rods do not hang 
down, and operate a&compàdtors and résistants, opposite the slot through 
; which the teeth advance in alignment with them, but are located at 
eaeh side of it, and continue to bear upon the gavel, and prevent the 
straws of grain from slipping down, wfaile the gavel is compacted or 
pressed bétween the teeth and the cômpressor. This is not the com- 
binatiën of the fifth cMm, in the Steward patèiït, of éléments therein 
desci^bèd, co-bperating for the purposes designated; and the défend- 
ants do not infringe such claim, as charged. It is unnecessary to con- 
sider the other défenses. 

Olin Patent, No. 223,812. — Défenses: No infnngement, want of iumdty 
and patentabUity, and eqmtable estoppel. The défendant the Winona Com- 
pany is charged with the infringement of ail the six claims of this pat- 
ent, and thediefendant McCormick Company is charged with the infringe- 
ment of ail the claims except the fourth. The patent issued to Olin for 
^'improvements in harvesting machines," and the nature of the invention, 
is stated as folio ws: 

. : "In ttiijkttelass of bar \te3ting machines wbere.^tJie grikin is received upon a 
carrier7platfotipçij,aud eleyated over the driye-wlieel by au eleyator,^ and deltv- 
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erer to tbe binders, or an automatic binder, it is désirable that there shall bo 
no stoppage in tlie flow of the grain in its passage to its place of delivery ; that 
the butts of the grain shall be carried up parallel.or nearly so, with the heada 
of the grain, so as to deliver the grain in proper shape for binding purposes; 
and that the grain shall be dellvered to the receiving table so that it can be 
bound at or near the middle. The object of this invention is to provide de- 
vices for attaining ail thèse results, and it consists in interposing a roUer be- 
tween the lower end of the elevator and the inner end of the grain carrier, to 
facilitate elevating the grain, and prevent clogging at that point, and prevent 
the grain from being carried down, .or failing through between the elevator 
and carrier; in providingabelt orchain [called 'Q' in the patent] at the grain 
side of the machine for elevating tbe butts of the grain, supported on aswing- 
ing bar, so that it can be adjustcd according to the length of grain being ele- 
vated, to deliver the grain so that it can be bound at the middle; in devices 
for operating and adjusting the elevator for the butts; in the peculiar con- 
struction of the cover; in arranging and operating the belt for tlie butts so 
that it prevents any clogging by short grain at the heel of the sickle; in ar- 
ranging the de vice for elevating the butts so that it will bearagainst the butts 
of the grain, and crowd or move the grain back on the elevator towards the 
center, for the purpose ofstraightening the grain in its passage up the elevator, 
and delivering it so that it can be clasped or bound near tbe middle, to facili- 
tate the ease of binding," 

The drawings and model exhibited show and describe two roUers be- 
tween the grain carrier, or receiving platform, of a harvester, and an 
elevator which carries the grain over the drive-wheel, and a supplemental 
swinging side elevator or belt for elevating the butts, arranged so that it 
will bear against the butts, and crowd the grain back on the main eleva- 
tor towards the center, and at the same time straighten the grain as it 
passes up, and delivering it so that it can be clasped and bound near the 
middle, The peculiar means of adjustment of the swinging elevator, 
and the modeof combining it with the harvester elevator, and the de- 
vices and mechanism used, are set forth at length. The claims are: 

(1) "In combination with a harvester elevator, a swinging elevator pivoted 
at its lower end, and suitable devices for shlfting its upper end, whereby the 
swinging elevator forms a means for elevating the butts of the grain, and 
delivering grain of différent lengths at the same point, substantially as spe- 
eified." (2) "The adjustable elevator or belt, Q, having its puUeysor wheels 
arranged with their faces parallel with the upper surface of the main elevator, 
in combination with such main elevator, for carrying the buttsup even witb 
theheads, substantially as specifled." (3) "Theadjustable elevator or belt, Q, 
having its lower end, c, advanced in front of the lins of grain travel, and ar- 
rangea as described in relation to the main elevator, substantially as and for 
the purposes set forth. " (4) " The pivoted f rame or bar, e, supporting the ele- 
vator, Q, in combination with the sliding bar. l, rod, n, and lever, o, for ad- 
justing the upper end of the belt, substantially as and for the purpose speci- 
fled." (6) "The shaft, W, wheel, A, and frame, i, in combination with the 
gear-wheel, ff, and puUey-wheel, d, for driving the elevator and keeping tho 
gear-wlieels, g, h, in gear, substantially as specifled." (6) "The elevator or 
belt, Q, in combination with thé inclined board, B, and main elevator, sub- 
stantially as and toi the purpose set forth." 

In the opération of harvesters, it was found that the straws which 
bave been eut do not fali so as to lie evenly upon the moving receiving 
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platform. Some of them, particularly in short grain, assume an angu- 
lar position; the heads of grain, when reaching the elevator, being in ad- 
vance of the butts, so that, when carried up, the swath of grain is not 
presented to be bound at or near the middle. The straws in the swath 
move along up the elevator i' the angular position assumed when they 
reached it. In 1875, to overcome this difficulty, Elward was granted a 
patent, in which he placed a short endless apron, set at the inner edge 
of the receiving platform, with its rear end nearestthe elevator, obliquely 
to the line of eut, so as to engage the passing butts of grain, and move 
them backward prior to delivery to the elevator. He says this apron 
may be operated either by the friction of the passing butts, or it ma}' 
be given a positive movement. Green, also, in 1877, obtained a patent 
for improvement in grain-binders, and in it he has a grain-guide. " which 
is pivoted at the lower front corner of the elevator frame, on the grain 
side thereof, and which is provided at its upper end with a handle con- 
venient to the driver sitting in his seat." The object of this guide is to 
move the butts of straw backward, so that the elevator will deposit the 
short grain into a receiver at its upper end, to be delivered to the com- 
pressing déviées in proper position for being bound at or near the middle 
of its length. He claimed (No. 19) "an adjustable grain-guide, T, com- 
bined with a grain elevator in a harvester, substantially as described." As 
early as 1853, Watson and Renwick had a grain-binder patent, in which 
the grain wag elevated to the binding apparatus " by means of a séries of 
shifting endless bands, which, without stopping the machine, could be 
adjusted to présent the grain to the binder in such position that the band 
will be passed around the middle of the sheaf, whether it be long or 
short." So, Marsh, in 1864, had along-side of the elevator a traveling 
independent belt, with teeth, to carry up the butts of grain, and prevent 
them from lagging, and this belt moved faster than the elevator; and the 
belt is claimed in combination with the elevator and the travding plat- 
form, upon which the grain, when eut, falls. AU thèse devices, in the 
several patents mentioned, were placed on the side of the machine, where 
the grain was first taken from the receiving platform and elevated. Olin 
followed with his devices for elevating the grain so that it could be bound 
at or near the middle, and they were ail on the side of the upwardly in- 
clined moving canvas or elevator, which carries the grain from the re- 
ceiving platform. The supplemental butt elevator in his patent is piv- 
oted at its lower end, and acts upon the butts as the grain ascends. It 
facilitâtes the easeof binding properly near the middle, operating in com- 
bination with the main elevator, by straightening the grain in its ascent. 
The spécifications and claims refer tothosepartsof a harvester concerned 
in elevating the grain from the platform, which receives it when eut, to 
the point where it is discharged and falls upon the binder platform; and 
the supplemental swinging butt elevator, Q, is described in the patent, 
sq located that its teeth will engage with the butts of grain on a roller 
caUed "I," interposed between the foot of the main elevator and the end 
of the moving receiving platform, and carry them up, as weli as force 
them backward. 

v.40F.no.4— 16 
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Th«i defendant's harvester bas a receiving platform and an elevator, 
■whidi drops-the grain brought up onto an inclined board or binding deck, 
having slots througb which packing arms project, and operate to com- 
pact the grain wbile the gavel is forming; and at the upper end of this 
deck or' descending table is pivoted an endless apron, arranged so that 
its face side engages the butts, which facilitâtes the descent of the grain 
at the butt ends, and adjusts it lengthwise in proper shape for binding. 
This endless apron bas a downward movement, and opérâtes on the grain 
after it is delivered from the ejevator, and adjusts it between the point 
of discharge from the elevator and the point at which it is subjected to the 
binding mechanism; butitdoes not operate, in combination with a har- 
vester elevator, to carry the grain np as it passes from the platform upon 
which the eut grain falls. It isurged that there is no; différence in the 
fonction and opération of the supplemental swinging elevator of Olinand 
defendant's endless apron; and tbe complainant's expert, Bâtes, says, in 
considering the first claim: 

«* « * As staown and âeseribed in the patent, this belt, Q, [tbe Olin 
swinging belt elevator,] ia arranged with one end low down near the carrier 
platform. H, [thç,pli»tform upon which the eut grain falls.] and the other end 
up near the highest point of travel of the grain; but it is obvions that thepe 
positions might be çhanged, and thé c(evice still operate in exaçtly the same way 
to push tbe grain baick, and to cony.ey the butts f orward. Tôt exataple, the re- 
ceiving end of the belt^ Q, might be further along on the path of the grain, 
even at the highest point on its path, orbeyond it, and the d&liver; end also 
f urther along, even at the point, P, [a receiving tablç beyond the upwardly in- 
clinied canvas or elevator,] or near it. * * • I therefore understand tbe 
essentiala of this device to beth^t it shall be combined with the devices; which 
elevate pr cpnvey tbe grain froin' the carrier platfôria to the bindêr; that it 
ànalî be plvbtëd at ita receiving ènd,^o that its deliVeryend may swinj^ baok 
and forth tô accomniodate grain of différent lengths, and that its delivery énd 
shall be proVided with devices by which itmay be moved back and forth for 
that purpose; and that it is immaterial at just what point in the path of the 
-grain said8wingingbeltorconveyor,Q,islocated. * * * lamalsoaware 
that in thedaims the device is called an • elevator;' and this is correct, but 
perhaps slightly misleading, as, Wbatever its position in a machine of theclass 
' iilustrated in the patent, it twsists in elevating the grain from the point. H, 
- to the point; P; even though it were so located that it actedon the grain only 
on the downward portion of its path." 

Renwick, defendant's expert, says, in considering the Olin patent, 
thatit is limited strictly tp an arrangement in which the pivoted end of 
the swinging elevator shall be Uterally and absolutely the lower end, and 

in which tho swinging elevator, opérâtes upon the grain while it is be- 
ingelevated from the platform upon which it is deposited by the cut- 
ters. I think Henwick has construed the patent correctly, and the com- 
plainant's expert. Bâtes, ha? overlppked, or not taken into account, the 

.slatements of the patentée, when be says : ; . 

• ' "The elevator, Qi,need not eitendtheentirelengthof the elevator, butmày 
'Stop some distance below the upper; elevator roller." 

And again, when he says : J' 
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"In brder to elevate the butts eveh with the heàds, tKe belt or elevator, Q, 
is 80 arrangea that the teeth, 6, will engage with the butts of the grain on 
the roUer, I, and carry thenji up while the heads are being carried up by the 
elevator belts, M. The lower pulley, c, is to be so arranged that it will per- 
mit the teeth, i, on the elevator, Q, to clear the end of the relier and engage 
the butts, and this pulley, c, is located as close to the main fratne as is possi- 
ble and permit the opération of the butt elevator; which location of the pul- 
ley brings the butt elevator in position to enable it to catch any short grain, 
which short grain is liable to falldown and becaught bythe heel of thesickle, 
and clog the sickle. By locating the lower pulley, c. of the belt, Q, at the 
proper distance above the main frame,' A, the teeth, b, on the elevator will 
corne in contact with such short grain, and force it forward onto the carrier 
plalfôrm; tbus keeping thé heel of the sickle clear at tbis point." 

There is no infringement Of the claims by either défendant. 

Steward Gompressor Patent, No, 266,913. — Infringement by both âefendr 
anta of twenty-Jirst daim alleged, — Défenses: " Want of novelty and patentabU- 
ity;" '^prior vse, before daim inserted, for more than two years;" "no infringe- 
menJt.''^ The twenty-first claîm is as follows: 

"Thecombination of thevibrating arm, Qi\ the shaft, F 2, by which it is 
suppoftéd and moved, provided with a crank, E^, a movpd part of the ma- 
'chine, and the Connecting link, provided with a spring so that its length may 
elasticàlly yield, wbereby said vibrating arm will oppose the needie, and co- 
act there with as a compresser, and move away to permit the escape of the 
bundle. substantially as described." 

This combination relates to the mechanism for compressing the bundle, 
and squeeziug it to the requisite smallaess, just before tying. The ob- 
ject of securing the arm, G*, to the shaft, F*, at the location described, 
in relation to the needie arm, V, which forms a part of the combination, 
is to allow the vibrating arm. G*, to co-act with this arm as a compressor, 
and relieve the binding wire from strain. The défendants' expert in his 
teslàmony describes the opération of the compressor arm, G^, and the 
needie arm, V, and speaks of the spring link Connecting the rock shaft, 
P", with shaft moving the needie arm, V, as being placed there to obvi- 
ate breakage of the needie or arm, or stopping the machinery, which 
would occur, when the grain was no longer compressible, without the 
spririg-link connection, so as to permit compressing the spring in the 
link. I think he is correct, for in the spécification the patentée says: 

"This spring is strong enough to operate the crank, * * * and yet al- 
low the rod * * * to slidethrough the head or socket, whenthearm, G^ 
has completed the compression ol the bundle, so that no injury can resuit if 
the crank * • * continues its movement after the arni, 6^ has com- 
presaed the bundle." 

The spring link directly connects the two shafts actuating the com- 
pressor and the needie arm and allows the rod to yield, so that the move- 
ïnent of the compressor, G^, may be such as to adapt it to bundles of 
varions sizes; but the patentée states that it is strong enough to obviate 
breakage, and, when the expert states that the purpose is to avoid acci- 
dent, it is true, and the only criticism of the statement made is that the 
device incidentally avoids breakage, while its purpose is to produce elas- 
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tic compression. Yielding compression is obtained by the mechanism 
adopted, and undoubtedly the peculiar construction of the link spring, 
and ils location, avoids accident; so that it may fairly be said that, if 
the main purpose is elastic or yielding compression, it can only be ac- 
complished by the use of a device between the arms to prevent breakage 
also. But elastic yielding of the compressor arm is found in many grain- 
binders before Steward's patent; most of them cited by défendants, or 
put in évidence. See particularly the Baker patent, No. 191,096, which 
even Steward admits in his letter to Messrs. West & Bond of March 30, 
1878, came close to him. Ail are différent in constrnction, and the 
movement of the compressor is such as to adapt it to bundles of various 
sizes. The spring connection is used in ail; not directly between the 
two shafts actuating the arms, but iudirectly for accomplishing like re- 
sults. Steward attempted on July 15, 1882, to broadly cJaim the use 
of a spring link for elastic compression, (see Steward file contents,) which 
was rejected upon référence to Buxton and others, and he then mpdified 
his claim as it now stands in his patent. I think he must be limited to 
the peculiar construction in which the connection between the compres- 
sor arm and the needle arm, by usç of the spring link, is direct; and any 
combination like the Buxton or Baker or Adams or Appleby, where an 
indirect spring connection was put in, is not an infringement. It is un- 
necessary to consider the défenses of prior use and others interposed, in- 
asmuch as neither défendants infringe. 

Steward Patent, No. 272,598, fhbrmry 20, 1883. — Allégea, infringe- 
ment by défendant McCormich Company of the ihird, fourth, ninth, and tetith 
daims, and by défendant Winona Company of the twentieth and twenty-first 
daims. — Défenses: No infringement; ivant of noveltyand patentabUity. The 
patent was granted for a "grain-binder," and the spécification says: 

"Theobjeot of my invention is to provide meaus that, combined with an 
antomatic grain-binder, shall make it automatically regulate the position of 
the band on thegavel, — that is, shall automatically place the band upon the 
gavel in its prof)er position, relative to the length of the grain, without any 
aid or attention from the operator; and its nature consists in locating, in 
such position as to be influenced by the heads of the incoming grain or gavel 
or bundle,: a device toberaoved thereby, the said device connected withmeans 
for adjusting the relative positions of tUe said grain and thebinding mechan- 
ism." 

The McGormick Company is çharged with infringing — 
"Third Claim. The combination of the swinging revolving canvaa for ad- 
vancing the butts of the grain with the board, e, for retarding the heads of 
the same. Fourth Claim. The combination, with the dèlivery apparatusof a 
harvester, qf a self-setting plate, e, on tlie binder table, adapted to be operated 
by the grain for directing scattering grain into the succeeding gavel, sùbstan- 
tially as desciribèd." "Ninth Claim. In combination with the bundle^dis- 
cbarging mechanism of a grain-binder, the board, e, for the purposes set forth. 
Tenth Claim. The combination of the dis.charge arms, the board, e, and the 
butt-adjusting mechanism, aubstantially as described." 

The patentée describes the ordinary grain adjusting and butting mech- 
anism Ibunddn many binders, which, he says, "constitute no part of 
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the présent invention, only as combined with other éléments." At the 
top of the chute or deck, where the butts of the grain are delivered by 
the elevator, he places the grain-adjusting mechanism, which consistsof 
^frame, D, carrying a relier at each end, around which rollers is drawn 
••an endless canvas, calléd "d." This frame is pivoted so as to swiiig, 
:and vibrâtes on the axis of the larger or upper relier, which is driven 
from the gearing of the harvester; and the endless canvas, in revolving, 
bas a downward movement, and opérâtes on the butts of the grain de- 
livered from the éleva tof, and adjuststhem before subjected to the bind- 
ing mechanism. On the side of the deck, opposite the swinging revolv- 
ing canvas, is a swinging board, e, pivoted to the harvester frame at its 
upper end, and nearly equal in width to that of the butt-adjusting can- 
vas, for the purpose of retarding the heads of grain in its descent. The 
spécification says: 

"The use of the canvas, d, and the board, e, produces a new and bénéficiai 
resuit in theit* joint action upon the grain, in grain that stands thin on the 
^round, and hence is of that condition which always passes up the elevators 
head flrat. The butts are advanced by the revolving canvas, and the heads 
are retardèd by thecontact with the board, e, and thus reach the bindlng récep- 
tacle in mueh better condition than when the old devices.or none, are used." 

The board, e, bas a spring, e', secured at one end at aboat middle of 
its length, and the other secured to the framework of the binder, and by 
this mearis thé board is caused to press elastically towards the grain. 
The board, e,has an arm, e*, secured "at its upper edge, and near its top 
or hinged end, the said arm reaching upward over and parallel with the 
^ecking, and Connecting by a joint with the rod, d*. By this means thé 
movement of the board or plate, e, is transmitted to the adjuster, D, so 
that it moves in a reverse direction. In other words, the two parts, 
operating, one on the heads, and the other on the butts, of the grain, are 
so connected that they approach or recède from each other when one is 
moved. Thèse parts, because of their weight, are inclined to swing 
apart, and also, because of the tendency of the motive power on the can- 
vas, d, to swing its frame ôUtward, and hence. the spring, e*, must be 
«trong enough to overcome thèse fendencies, and as much stronger as is 
wished to bave the parts moved quickly by the said spring when it is at 
liberty to move them. With the above described parts in the positions 
shown in Fig. 3, and the bundle as there shown, it is plain that. if the 
bundie is quickly ejected, it must engage the curved part of e, and force 
it out of its way, and hence backward, and, the bu tting canvas being 
«onnected thereto,,it will be moved forward. Two forces, then, are ap- 
parent, — the bundle to force the parts opposing its head and butt from 
each other, and the spring to retract them. In order that each bundle 
shall leave the parts fixed for the time being in any position it may bave 
caused them to assume, I provide a locking device that shall at ail times 
retain the parts, except just while the head of each bundle is passing the 
«urve on the plà'tè, e, which device is constructed as foUqws: * * *» 
A locking apparàtus is then described in the spécification, which is re- 
leased when the bundle isdischarged, and then engages with the board. 
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e, and holds it in the position iûwhicli it has been set by the outgoîng 
bundle, until it shall be reset by any succeeding bundle, . Each oulgoing 
bundle, when it is operated upon by the discharge arms, tends by the 
movement communicated from the board, e, to the reyolving canvas, to 
set the revolving canvas in a position to feed the grain further forward 
or further backward. Certain parts of the invention are eaid to be ca- 
pable of use singly, as well as jointly, and the independent use of the 
board, e, is described, when the ïpds between the board, e, and the re- 
volving canvas are disconnected, and the locking device is removed, and 
the rod attached to the butt adjuster is fixed to the top of the deck by a 
pin. "I hâve an elastically swinging board for directing scatterings 
caused by imperfect adjustment of the réel of the harvester, or any other 
cause, into the gavel, wbether the grain be long or short, and especially 
when short, as without this board there is a clear space between the 
heads of the gavel and tbe rear Hmit of the chute, where scatterings 
may pass freely to the ground." The joint action is then described : 

"With t)ie parts ail, connectée!, as béSt shown in Figs. 2 and 3, 1 hâve, as 
before stated, a device for regûlatihg the position of the grain relative to 
the binding inechanism, the opération of wliich I will now describe. * * * 
The eut grain faits on the plrttform canvas, and is convèyéd to and elevated 
by the elevatingcan vases, and ^elivered in a loose atate onto the table, when 
it is engaged by the nsual pushing mechanism, and forced forward to the 
binding mechanism, where it is' bound, and from wbich it is flnally ejected 
by the discharge arms or other mearis. With the buttliig mechanism, and 
the board or plate, e, in their positions nearest approaching each other, we 
will suppose the grain ûrst acted upon to reach them. If the grain is long, 
the headof the bundle, when dischnrged, will press forcibly aganst e, more 
especially against itp curve, and forije it backward, it being at the proper in- 
stant permitte^ to move by being unlopked by the action of the cam, f*. The 
ârst bundle thus bound may be car^iëd too far backward in its approach to 
tbe bindihg mechanism, and hehce bound too near the btitt; but, when it 
is dischargéd, the butt-adjiisttng device aets under the influence of the plate, 
e, and is hence moved forward to a position more nearly in keeping with 
the requirements, and the next bundle will be bound further from tbe butt. 
If, when going into a fleld of short. grain, the butt-adjustiug mechanism and 
plate, e, are wlde apart, the flrst bu^le will be deposited too far forward in 
the réceptacle, and hence bound too hear the heads; but, ifpon its discharge, 
the board, e, will bepermitted to jattip or swing With a quick movement to 
a position as far forward as the position of the bundleat that instant will permit, 
and hence the butting mechanism will be set for short grain. K the device is 
set to proper position for the flrst bundle before going into the grain, it will be 
properly Vwund, and it will leave the parts in position for the succeeding one. 
For the sake of clearness, I will further say the butt-adjusling mechanism, in 
ail cases, directs tbe grain to the binding devices, (except litterings, that are 
thrown backward.) The position to wbich the butt adjuster Is swung déter- 
mines the relative position of thegavt-l to thé binding mechanism. The passage 
of a bundle so long or far backward that its head wili forcibly move the swing- 
Ing plate, whenthelatter is unlocked, WiU cause tbe butt-adjusting mechanism 
to moveforward, and deposit thesucceeding grain IQ; a position further forward 
in relation to the binding devicês. If grain of decreHstng length passes, the 
spring, e', willèause the plate, e^ to jump, when unlociied, uniil it meets the 
heads of the same, and the butt-adjusting mechanism thus be moved to de» 
posit the graiin of each succeeding shorter gavel a little iarther back in re- 
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lation to the binding mechanism. ♦ ♦ ♦ The modlflcatîong that may be 
made in this arrangement are almost unllmited. For instance, the buttlng 
deviee may be o£ any kind compétent to give the swath direction into the ré- 
ceptacle, or it may be o£ the kind that moves the gavel bodily endwiae. The 
board or plate, e, may be connected with the butting mechanism in various 
ways, and the plate, e, itself may be varied; yet, should any deviee be used 
capable of being influenced by the heads of the. grain, whether in swath, 
gavél, or bundie, for the purposes set forth, I should consider it an équiva- 
lent. The spring, e\ mây be connected with the butting mechanism direct, 
as to any of the moving parts. The locking arrangement may be varied, 
and even dispensed with, under some circumstances. Thèse suggested mod- 
ifications are shown in an additional figure, — that numbered 7. In this the 
grain Ls shown as operated at each end by the two plates or boards; and it is 
plain that as the distance between thèse boards at their deUvery end is reg- 
ulated by thé length of the grain, the butt-board will be causai to deliver 
the incoming grain properly. This would be used in that class of binders 
wheré the grain accumulâtes in the réceptacle in a free state, and is taken 
bodily therelrom by the needle. The plate, e, may be located upon the ele- 
vator, and connected with the àdjusting or butting mechanism, and produce 
the same effect." 

In harvesters, boards for adjusting butts and heads of grain in their de- 
scentdown the delivery board or deck, hinged and located on opposite 
sides, with a séries of boles, in whiqh pins may be placed, in the deck, 
to adjùst the.head or wind board, and in the arm attached to the butt- 
board, and, thereby giving direction to the movement of the descending 
grain, for feeding it further forward or further backward, are old. Many 

,,r^emble th© boards of Steward, and represented in his diagram, Fig. 7, 
and will çp-act upon the grain, when adjusted, so as to présent the gayeî 
in proper shape for binding. Elward (May, 1876) described them iii his 

.patent, but the, mpvement ofone board did not communicate a move- 
ment in an opposite direction to the other. There was conjoint action 
only when adjusted by the operator. In 1877, Appleby and Bullock 

. substituted a traveling butter for the adjustable butter-board. Steward's 
butting mechanism and board, e, differ from others in a conjoint action 

, between them, which he describes, and also a conjoint action between the 
bundle-dischargiug mechanism of a grain-binder and the board, e, 
whereby the bundle-discharging mechanism imparts a positive movement 
to the outgoing bundie against the board, «,sd that it is set for the in- 

, ooming bundie. The purpose of Steward 's invention is, by combination 
of the parts described, to adjust the butter-board forward and backward, 
with the board, e, so that, " whatever the length of grain which passes, ita 

, ceîjter will . al ways be at the same place;" and this is donc through the con- 
nection described in the spécification betweçn the board or plate, e, and 

, the endless canvas, d, by which it is made to swing backward and forward 
automatically , and thereby feed the butts of grain ne^rer to or further from 
tbepaih of the needle. In the defendant's machines the butt-board or 
endless canvas i^ adjusted by hand to différent ûxëd positions, and relative 

' to the path pf the needle; and this was a common method of construction 

,ibefore,Stewar4. Thei adjustment pf the endless canvas in the Steward 

,jp|teht, wiien disçpniiected frçm.thé bo^i;d, «, is by hand, as the çonimpn 
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method before hîs invention; and the elastic pressure of the board, e, to- 
wards the grain is caused by the spring, e', when not restrained by the 
locking mechanism, and is thus adjustable as circumstances may re- 
quire. The Deering circular of 1880, put in évidence, shows a board 
opposite the butter canvas, constructed and adjusted as in defendant's 
machine. Chapman, in patent, June 19, 1877, and Buxton, in 1879, 
and Puetz, in 1880, hâve pivoted wind-board and butter attached to the 
deck, closely corresponding to the Steward board, e, and butt-adjuster, 
without the spring and rod connection. In September of 1881, McCor- 
mick substituted a spring for a pin behind the wind-board, (correspond- 
ing to board, e,) so as to give to it elastic and automatic adjustment. 
Gotlieb Heller also, in the spring of 1878, put a wind-board on bis ma- 
chine, and held it at an angle by a spring, using it during the harvest of 
1878, and the next season, whenever the binder was used, until the ma- 
chine was laid aside. Rubin, George Heller, Schlesener, and others cor- 
roborate him, and prove it beyond doubt that at that time he put a 
wind-board with a spring behind it, corresponding to board, e, of Stew- 
ard, for retarding the heads, and keeping short grain or scatterings from 
falling down. In view of thèse devices used before the construction of 
his mechanism. Steward must be limited to the peculiar construction of 
mechanism by which the conjoint action is obtained of the board, e, and 
the swinging butter, D, and also to the combined action of the self-set- 
ting board, e, and the delivery apparatus, operating in connection with 
butt-adjuster, whereby the buùdle, as it passes out, fixes the position of 
the board, e, and the adjuster, D, for the succeeding gavel; and such 
combination of the bundle-discharging mechanism and the board, e, 
whereby the bundle-discharging mechanism imparts a positive move- 
ment to the outgoing bundle against the board, e, and at the same time 
sets it for the incoming bundle; and also to the conjoint action of the 
discharge arms, j and k, the board, e, and the adjuster, D. He must be 
restricted to the exact combinations shown, which are not used by the 
défendant McCormick Company. 

The two claiins which it is insisted the Winona Company infringe 
are: 

" Ttoentieth. The combination, in a grain-binder, of moving butt-adjusting 
mechanism, and the board, cf, substantially as dèscribed. Twenty-First. 
The combination of the swinging butt-adjuster, the arms, d^, d^, and d*, 
and the board, d', pivoted tô the swinging butt-adjuster, substantially as dè- 
scribed. " 

The Winona Company undoubtedly use the mechanism, operating in 
the same manner, as dèscribed in the Steward spécification and claims. 
The only difï'erénce- between the butt-adjuster in the défendant McCor- 
mick machine and the Winona is the attachment, â}. The armS, d^, 
â}, and d*,with theframe, D, when operated, mdve like a parallel rule, 
and constitute a paràllelogram ; thus keeping the board attachment, d', 
parallel to the edge of the chute. Heller had put on a similar attach- 
ment, pivoted to the end of a butt-adjuster, in 1878; and, although the 
construction of the adjuster and attachment was crude, it operated suc- 
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jeasfully, and eaibodied, substantially, the alleged invention described 
by Steward. Although Heller may hâve been in error when, in his dép- 
osition, he stated that the exhibit "Heller Butt-Adjuster, with Adjusta- 
ble Extension," produced and put in évidence, was the identical device 
he put on his machine in 1878, the fact that he'put on an extension to 
the butt-adjuster, and used it, is fuUy proved. Schlesener, who contra- 
dicts Heller on the identity of the exhibit "Heller Butt-Adjuster," and 
says that he and Heller put it on his machine in 1880, corroborâtes him 
in regard to a butt-adjuster, with extension, being on Heller's machine 
in 1878. My conclusion is that there is no infringement by the Wi- 
nona Companj' of thèse claims. 

Webster Patent, No. 251,147, dated Deceniber 20, 1881. — Infringement 
by the Winona Company of the four chima alleged. This patent describes 
a mechanism for raising and lowering and fastening the grain platform. 
The objeet of this invention was to arrange mechanism to hold the grain 
end of the platform at any desired height from the ground, and permit 
of the easy adjustment of the platform to différent heights. The parts 
are so combined and arranged that the operator can use the hand, which 
disengages the pawl, toassist, also, in raising and lowering the platform. 
This device, performing the same function in a différent situation, has 
been in use for many years preceding Webster. It is found in a pat- 
ent to Bacon, granted in 1838, for raising, lowering, and fastening Win- 
dows, having the ratchet standard, the pawl, spring, and lifting handle, 
operating in substantially the same way as in Webster. The act of lift- 
ing disengages the pawl, and releasing of the hold upon the handle per- 
mits the pawl to engage. Such a device is used upon the Windows of 
railway cars; and in addition to the notched window casing, for which 
the ratchet standard is the équivalent, and the pawl and its handle, there 
is a handle at the top of the window frame to aid in raising. There is 
no mechanical différence between the function of the two devices in Ba- 
con and Webster, and there is no invention in using the sash-fastener 
mechanism for raising, lowering, and fastening a grain platform by mak- 
ing the parts larger and stronger. A combination of parts to perform a 
certain function, when patented, entitles the "patentée to that combina- 
tion in ail situations for ail analogous purposes. The alleged infringe- 
ment cannot be sustained. 

My conclusion, therefore, is that the bill against the défendant the 
McCormick Harvesting Machine Company must be dismissed, and the 
complainant is entitled to a decree only against the Winona Harvester 
Works and others for an infringement of the knotter patents, No. 278,- 
639 and No. 301,190, and it is so ordered. 
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United States v. Koch. 

{Ctreuit Court, E. D. MissawH, E. D. Septemtier 27, 1889.) 

Tradb-Mahkb— Statiite»— Rbvivai» 

In 1870 coDgress passed a statut» providlng for the reglstration of trade-mjurks, 
and in 1876 a statute imposing penaltiesfor trespass npon the rights obtained by 
Buch reglstry. The statute of 1870 having been declared unoonstitutional, in 1881 
a valid statute vra,s enacted, touohing the same subject, -virhich did not re-enact the 
pénal statute of 1876, and made no référence thereto. Seld, that the pénal statute 
f ell vrith that of 1870, and did not remain suspended,- to becomé operative uuder tha 
statute of 1881. 

At Law. On demurrer to indîctment. 

George D. Reynolda, U. S. Dist, Atty., and Wanoick M. Hough^ for 
plaintifF, 
John M. Holmes, for défendant. 

Beewek, J. This is an indictnaént nnder the trade-mark statutes of 
the United States. The îndictment was certified up from the district 
to this court, and to it there has been filed a demurrer. On the argu- 
ment of that demurrer many questions were presented. I shall notice 
biit one. : 

The history of tiude-mark législation is this : In 1870 congress passed 
a statute providing for the registration of trade-marks, — a statute gênerai 
in ils opération. In 1876 it passed another statute imposing penalties 
for trespass upoh rights ob,ta.ined by the registering of trade-marks. Under 
those statutes indictments were found, and, on a oertiflcate of division 
of opinion betweeii the district and circuit judges, cases came to the su- 
pireme court, and in what is known as the Trade^Mark Cases, reported in 
100 U. S. 82, the suprême court decided that the act of 1870 was beyond 
the, power of congress. It suggested in the opinion that under the "com- 
merce clause," perhaps, congress had the power to legislate with référence 
to trade-marks used in commerce between this country and foreign na- 
tions, between the states, and with the Indian tribes. Immediately 
thereafter the act of 1881 was plassed by congress, providing for the regis- 
tering of trade-marks which might be used in foreign commerce and 
commerce with the Indian tribes. It did not re-enact the pénal statute 
ôf 1876, and the act of 1881 contains no direct référence to that pénal 
statute. 

' Now, the contention of thé government is that although the act of 
1870 had no existence, — never had any; having been declared beyond 
the power of congress, — and that although by reason of that fact the pé- 
nal statute of 1876 had nothing upon which it could operate, yet it stood 
as a valid enactment, suspended in opération until the act of 1881, pro- 
viding for trade-mark registration, when it was vivified, and became an 
act imposing penalties for trespass upon rights given by the act of 1881. 

In the Trade-Mark Cases, Mr. Justice Millee closed the opinion of the 
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court wîth SOTue référence to thô pénal statutè of 1876, and hîa langtiage' 

is this : 

"While wé bave, in oiir références in this opinion to tiie trade-mark légis- 
lation of congress, had mainly in view the act of 1870, and the civil remedy 
whieh thiit act provides, it was because the criminal offenses described in the 
act of 1876 are, by their express terms, solely referable to frauds, counterfeils, 
and unlawful use of trade-marks which were registered under the provisions 
of the former act. If that act is unconstitutional, so that the registration 
uhder it confers no lawf ul right, then the criminal enactment intended to pro- 
tect that right falls with it." 

New that langnage is gênerai, comprehensive, and if taken in its ordi- 
nary meaning, and as respecting a niatter then rightfuUy before and right- 
fully passed npon by the suprême court, it is a décision of that court 
that the pénal act of 1876 fell with the civil act of 1870. But it is con- 
tended by counsel that the language does not require such interprétation; 
that ail that was pending, and therefore ail that was meant to be decided, 
was that the pénal act had then no force, — nothing to act upon, — because 
the civil act which it was passed to uphold had no existence. Assuining 
that that is true, and that the question bas uever been considered and 
decided by the suprême court ^s now presented, — for the act of 1881 
had not then been passed, — -a question arises whether a pénal statute 
can be upheld denouncing trespass upon a merely statutory right, when 
there is in; existence no such statutory right, and when whether there 
shall ever be dépends upon the wiU of succeeding congresses. It would 
not be doubted that if an act were passed giving a statutory right, and 
in the same act was a section imposing penalties for trespass thereupon, 
when the portion of the act giving the right fell, the whole statute would 
fall. And is the rule any différent when the pénal provisions are in an 
independent statute enacted by a subséquent législature? Of course stat- 
utes having référence to the same subject-matter, though enacted at dif- 
férent times, are to be considered as m pari mateiia, and this is thus laid 
down by Dwarris in bis work on Statutes, (Potter's Dwar. St.) p. 189: 
"It is therefore an established rule of law that aU acts in pari maieria are 
to be taken together as if they were one law; and they are directed to be 
compared in the construction of statutes, because they are considered as 
framed upon one System, and having one object in view;" citing certain 
cases. "If one statute prohibit the doing a thing, and another statute be 
afterwards made whereby a forfeiture is inflicted upon the person doing 
that thing, both are considered as one statute." StracUing v. Morgan, 1 
Plow. 206. 

That fits this case. Where the right is created by one statute, and 
the penalty inflicted by a subséquent, they are to be considered as one 
statute. 

But it is said that the first statute never had any existence. We are 
to look at this question as if there had been only the pénal statute en- 
acted. Now, if valid, whether such a pénal statute bas any operative force 
dépends upon subséquent législation. It cannot be doubted that con- 
gress may legislate with référence to the happening of future events. Its 
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législation may be prospective, and contingent upon future events. In 
case of a civil war congress might pass, doubtless, a valid enactment that 
upon the close of that war certain taxes should be coUected. But the 
condition in this case is not something depending upon outside and prob- 
able occurrences; it is a condition depending entirely upon the will of 
succeeding congresses. There is no succession of time, no possible change 
in outward events that can bring the condition to pass. It is a condition 
that dépends solely upon the succeeding congress. If such législation 
be not absolutely invalid, it is certainly very unfortunate. 

Further than that, while the actof 1870 was a nuUity, it œust be as- 
sumed as a matter of fact that in framing the act of 1876 the penalties im- 
posed were with référence to the terms of the statute of 1870. Can it be 
assumed that congress would bave imposed such penalties upon trespasses 
upon the r^istration of trade-marks, if the broad, gênerai, and compre- 
hensive act of 1870 had not been supposed to be in force? In this trade- 
mark case it was pressed upon the suprême court that, as congress had 
power to l^islate in référence to trade-marks in limited cases, the court 
should uphold the statute asgood in référence to such cases; but it prop- 
erly answered that it could not assume that if congress had known that 
it had no gênerai power, but only in limîted cases, it would bave passed 
any act. So, and with more force, must it be held that if congress is 
legislating in respect to penalties upon the theory that it bas gênerai and 
comprehensive power, it cannot be assumed that it would impose the 
same penalties, provided it knew that it only had a limited and narrow 
power. 

Again, when the act of 1881 was passed, if congress had intended that 
penalty should be imposed for a trespass upon the rights conferred by 
that statute, or if it had intended that the act of 1876 should be revivi- 
fied and operate upon the act of 1881, it was very easy to say so. Its 
silence in this respect is cogent évidence that it did not understand or 
intend that the pénal statute should be considered a part of présent and 
valid law. And that assumption is strengtbened by the fact that it had 
before it for considération this passage from the opinion of the suprême 
court in whiûh il is broadly stated that the act of 1876 had fallen with 
the act of 1870. Whatever may be true as to the fuU meaning of that 
décision, or as to the gênerai power of congress to impose penalties for 
trespasses upon rights having no existence, it had before it the gênerai 
afSrmance by the court that the law of 1876 had fallen, and it must be 
assumed that if it meant that it should stand and be vivified, or that 
any penalties should be imposed for violations of the law of 1881, it 
would hâve so stated. 

Thèse considérations convince me very strongly that the act of 1876 
bas, as the suprême court said, fallen with the act of 1870, and it is as 
much a dead letter as the act of 1870, and waa not vivified or given oper- 
ative force by the act of 1881. Of course in that view of the law the 
demurrer will be sustained. I hâve not considered the other questions 
raised by the demurrer. Expressing my opinion upon this one must 
uot be taken as implying any dissent from the views expressed by my 
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Brother Thayer in the opinion heretofore filed by him. 17. 8. v. Braun, 
39 Fed. Rep. 775. I hâve chosen to rest my opinion upon this question 
of the invalidity of the act of 1876, because, if that be true, there can be 
no remedy by changing the form of the indictment. There being no 
pénal législation by congress, there can be no indictment found. 



ArrcHEsoN et al. v. The Endless Chain Dredgb a al, 
{DUtrict Court, E. D. Virginia. October 17, 1889.) 

1. Admibaltt— JuBisDicTioN — Steam-Dredoe. 

A steam-dredge, whloh Is a floating scow fitted wlth appUances for deepenlog 
channels of navigation, Is a subject of admiralty jurisdiction. 

2. Same— PoTOMAo EivER— Service ov Pbooess. 

By the eleventh article of the compact of 1785 between Maryland and Virginia It 
was provided that "process fromthe state of Virginia may be served on any partof 
the said [Potomac] river upon any person or property of any person not a citizen of 
Harylana, Indebted to any citizen of Virginia, or chargea with injury by him corn- 
mltted. " Défendant waa a citizen of Virginia, and the vessel aeized was selzed on 
that part of the Potomao river lying between the District of Columbiaand that por- 
tion of Virginia contained vifithin Alçxandria county, which had been origlnally 
ceded by Virginia to the United States as part of the District of Columbia, and retro- 
ceded to Virginia by the TJnited States in 1846. Held, that under the cession f rom 
Maryland to the TJnited States of the District of Columbia, and by implied cession 
from the District of Columbia, admiralty process from the eastem district of Vir- 
ginia might be validly and effleotively served on the Potomao river, where the vessel 
was selzed. 
8. Mabitimb Liens — Matebiaib and Repaibs — ^Non-Dhlivbbt. 

Materials and repairs were contracted to be furnished to a steam-dredge by libel- 
lants, which were aotually furnished and paid for in chief part. The manufacture 
of |the remaining materials was almost finished, and would hâve been ready for de- 
livery, wben work was suspended, and delivery not made, owing to a sale of the 
dredge without any provision for the aoceptauce of the materials or for the pay- 
ment fpr their manufacture having been made. Held, that a lien attached to the 
dredge for the materials, notwithstanding they had not been delivered. 
4. Same — Vessel in Home Poet. 

Although the vessel libeled was a domestic vessel, built at and belonging to the 
port of Alexandria, she was liable to admiralty process for materials and .repairs 
furnished in her home port. The gênerai rule that vessels are not so liablé in their 
home ports is qualifled by exceptlng the vessels of those states which by express 
législation hâve given a right of action in rem for materials and repairs furnished 
them at home, which right of action is conferred by Code Va. § 3963. 

In Admiralty. Libel for materials and repairs. 
Francis L. Smith and Edmund Burke, for libelants. 
Samud G. Brent, for respondents. 

Hughes, J. This is a libel m rem and tn personam agaînst a dredge 
çalled "The Endless Chain Dredge," now lying in the Potomac river, 
above the long bridge which crosses the Potomac from Washington city; 
and against "The River & Harbor Dredging Company," which built the 
dredge at the city of Alexandria, and was its owner, and as such entered 
into the con tract which is the subject of this libel. "The River & Har- 
bor Dredging Company " is a corporation of the state of Virginia. The 
libelants are citizens of Alexandria. The libel is for materials and reu 
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pairs fcumfshèd and cqntraëted to be furniished by thé libelants to tbe 
Endless Ghàin Dredge. Some'of ihe materials were aottially furnished, 
andpaid for in chief part. '. But most of the materials were of form and 
charadterpeculiarly suitable to the endless chain dredge, and of no value 
to any othervessel. i-Tbe manufacture of tbese materials had been well- 
nigh completed, and.would hâve soon beenready for delivery; but work 
on them was suspended, and delivery of them not made, in conséquence 
of a sale of the dredge, without any provision for the accep tance of the 
materials mentioned, or for paying for their manufacture, having been 
made, either by the purchasers pf tl^e dredge, or by itg first owners, 
"The River & Harbor Dredging Company." The purchasers of the 
dredge had previous notice of the claim of the libelants. Such is the 
state of affairs out of which this libel bas grown. 

The respondents resist the claim of the libelants on three grounds, viz. ; 
(1) That a dredge is not a vesselliable to admiralty process; (2) that the 
materials libeled for were never delivered to the dredge, and that in con- 
séquence no lien attached in favor of the libelants upon the vessel for 
them ; (3) that the Potomac river, in which the dredge lies, la whoUy 
within the jurisdiction of the District of Columbia by cession from Mary- 
îànd, the proprietary right of Maryland having always embraced the 
river to low-water mark on its Southern bank. 

1. As to the question whethera steam-dredge, which is a floating 
scow fitted with steam appliances, buckets, and scoop, for deepening 
channels of navigation and like pùrposes, is a subject of admiralty juris- 
diction, there bave been repeated décisions in the United States and 
Great Britain in the affirmative. See The HezeUah Baldwin, 8 Ben. 556; 
The Alabama, 19 Fed. Rep. 544, affirmed on appeal, 22 Fed. Rep. 449; 
The Pioneer, 80 Fed. Rep. 206; Woodruff v. A Scow, là. 269; and The 
Mm, L. R. 7 Prob. Div. 126. This court bas also held likewise, inci- 
dentally, in Maliby v. A Steam Derrick, 3 Hughes, 477; and Coasting Oo. 
V. The Oommodore, post, 258, (which was a dredge case, decided by me 
at Norfolk.) 

2. As to the question whether what is improperly called a "lien" in 
admiralty attaches to a vessel on a con tract for materials and repairs 
which bave not actually been delivered on board of her, there can be no 
doubt on principle that the liability exists. In admiralty the vessel is 
regarded as the contracting party. She is treated as a sentient being. 
She is sued in her own name, and process is awarded against her as the 
défendant who bas made the contract on which the libel is brougbt. 
True, that the owner may also, on the same contract, be sued in personam 
in the same libel in which the vessel is sued in rem; but this remedy 
is only cumulative. The suit in chief is the libel against the vessel in 
rem, and the other proceeding is incidental. The vessel being the con- 
tracter, when shé orders machinery, materials, and repairs, she puts it 
iaut of her power to refuse to accept, or by a subséquent sale to obstruct 
the delivery ôf, the things contracted fo^. It is her contract for the ma- 
terials which binds her, without any référence to the delivery or non-de- 
livery of the articles bargained for. The right of a libelant to sue and 
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arrest fhe sbip herself îs tbe privSegium which admîralty law (wbîch is a 
law of the world)gives to theperson witb whom she bas contracted; and 
tbe pHifUeginm exists whether the conditions of an ordinary lien, under 
the local common or statute law, obtain or not. This privUegîum to sue 
and arrest a vessel arises on her contracts whether tbe claim be ex con- 
iractu or ex ddicto, whether it arises on contract or in tort. In tbe case 
against the dredge, tbe Commodore, last above cited, that dredge had been 
engagea in opening a chànnel to a basin of water at Cape Charles city. 
Va. She had used an anchor, wbicb she had planted at fhe moutb of 
tbe channel wbile engaged in ber work, and, after its completion, had 
negligently left the anchor at tbe bottom of tbe moutb of the channel, 
and had gone away to some otber locality. The steamer Jane Moseley, 
in afterwards entering that channel, had been badly snagged and dam- 
aged by tbe anchor, and libeled tbe dredge for tbe tort. In that case 
I beld that a dredge was subject to the admiraltyjurisdiction, and waa 
liable to arrest and decree for tbe tort. She would biave been just as 
liable for a contract as for a tort. 

3. As to tbe question whether admiralty process from tbe eastem dis- 
trict of Virginia may be validly and effectively served on the waters of 
the Potomac below Georgetown, this right exists by cession from Mary- 
land, and indirectly, for the purposes of the case at bar, by implied ces- 
sion from tbe District of Columbia. I avail myself largely of the learned 
note of counsel for libelant in wbat I sball say on this subject. Tbe 
claimants, in their answer, as matter of défense deny the jurisdiction of 
tbe court, because the vessel arrested was seized upon that part of tbe 
Potomac river lying between tbe District of Columbia and the portion 
of Virginia contained within the boundaries of Alexandria county. This 
territory was ceded by Virginia to the United States, and formed a part 
of the District of Columbia. On July 9, 1 846, tbe congress of tbe United 
States retroceded this territory to Virginia, by an act, of tbe first section 
of wbicb tbe foUowing is a copy: 

"Be it enacted by the senate and bouse of représentatives of the United 
States of America, in congress assembled, that, with tbe assent of tbe people 
of the county and town of Alexandria, to be ascertained as bereinafter pre- 
scribed, ail of that portion of the District of Columbia ceded to the United 
States by the state of Virginia, and ail tbe rights and jurisdiction therewith 
ceded over the same, be, and the same are hereby, ceded and f crever relin- 
quished to the state of Virginia, in full and absolute right and jurisdiction, 
as well of soil as of persons residing or to réside thereon." 9 St. at Large, 35. 

So that the contention bere is as to the jurisdiction over the waters 
of a public navigable river, lying between two sovereign powers. The 
title of the United States to tbe District of Columbia, asnow constituted, 
rests upon a grant and cession made by the state of Maryland. Tbe 
United States, as to sucb territory, did not and could not acquire any 
greater rightsj: jurisdiction, or authority than were possessed by tbe state 
of Maryland at tbe date of sucb grant and cession. Before the acquisi- 
tion by the United States of the District of Columbia, the sovereign states 
of Virginia end Maryland entered into a solenm treaty and convention. 
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by whîch the navigation and use of^ and jurisdiction over, the river Po- 
tomac were mutuaily settled and determined. The righte of the United 
States being derived by grant from the state of Maryland, as to that por- 
tion of the state of Maryland constituting the District of Columbia, were 
acquired in subordination to such convention and treaty, which has ever 
since remained in full force and vigor, and which, in addition, has re- 
ceived the récognition of the congress of the United States. See 20 St. 
at Large, 481. Without référence to said compact, the Potomac river 
being a great.tide-water stream and estuary, presenting in many respects 
an uncertain boundary between two sovereign states, a concurrent juris- 
diction of necessity originally arose over its waters. It has been said by 
a writer upon American international law that it is "a principle of Amer- 
ican public law that, where the middle of a navigable river or lake or 
bay forms the dividing line of states, or an intangible line upon their 
waters, a concurrent jurisdiction, civil and criminal, arises over such 
waters to the states upon the opposite shores. It extends over the whole 
of the dividing waters, unless it was otherwise stipulated, before the adop- 
tion of the constitution of the Union, by state compact, or since, by such 
compact, with the aasent of congress." Gard. Inst. 209; Ghurch v. Cham- 
bers, 3 Dana, 278; Handly's Lessee v. Anthony, 5 Wheat. 374; Carliste v. 
State, 32 Ind. 65; Sherlock v, AUing,44. Ind. 184; People v. RmLrond, 48 
Barb. 478. The same principle was applied to ail cases among nations 
where their boundaries divide navigable waters. The line being incapa- 
ble of sight and ready perception, a concurrent jurisdiction must exist 
on the dividing waters. Gard. Inst. 209, 210. Such being the law of 
nations, applicable to states, the foUowing articles of convention and 
treaty will be found in the compact of 1785 between the contracting 
states, Maryland and Virginia: 

1 Rev. Code Va. 18'9, p. 53: "8îxth. The river Potomac shall be consid- 
érée! asacommon hi^hwayfor the purpose of navigation and commerce to 
the citizens of Virginia and Maryland, and of the United States, and to ail 
other persons in firnity with the said states, trading to or from Virginia or 
Maryland." 

It is apparent by the terms of this article of the treaty that each of the 
parties to the compact was entitled to such authority, jurisdiction, and 
power over the waters of the river Potomac as would entitle their re- 
spective judicial tribunals to exercise admiralty jurisdiction in said wat- 
ers. By the express terms of this article of the treaty the said river was 
to be a common highway of navigation and commerce for the citizens, 
not only of the two contracting states, but of the citizens of ail the 
United States, and of the citizens of ail nations in amity with them. 
Admiralty jurisdiction is the life of navigation and a ccnstituent élément 
of commerce, for without the power to enforce maritime liens commerce 
would decay, and navigation be rendered impossible. Moreover, "a right 
to navigate a river draws to it a right to moor vessels to its shores, to 
land on them in case of distress, or for other necessary purposes, etc. 
This principle was founded in natural reason, was evidenced by the com- 
mon sensé of mankind, and declared by the writers before quoted." 
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Wheat. Int. Law, § 202. The foUowing is an extract from the eleventh 
article of the compact of 1786 : 

"And process from the state of Virginia may be served on any part of the 
said ri vers npon any person, or property of any person, not a citizen of Mary- 
land, indebted to any citizen of Virginia, or charged with injury having been 
by him committed. " 

That is to say, process in persomm and process in rem may each be 
served, either on claims arising in con tract or in tort. The défendant 
at bar, the Kiver & Harbor Dredging Company, chartered under the 
laws of the state of Virginia, is a citizen of Virginia, and being such 
citizen, is not embraced in the exception provided in the eleventh article 
in favor of citizens of Maryland ; and hence this case, by the express 
terms of said compact, is one in which this court bas jurisdiction. Pro- 
cess can only emanate from judicial tribunals, and the expression "per- 
sons or property" show it to hâve been the intention of the treaty that the 
process should issue in proeeedings in rem as well as m personam. Pro- 
ceedings in admiraltj' were necessarily in the contemplation of the treaty- 
making parties, as well as the ordinary proeeedings at common law; for 
at that time the states had not been divested of their admiralty jurisdic- 
tion, the fédéral constitution not having been ratified until 1787-88. 
The fédéral constitution vested in the fédéral tribunals ail the admiralty 
jurisdiction theretofore possessed by the states, and this court possesses 
ail the admiralty jurisdiction which the state of Virginia had possessed 
prior to the adoption of the constitution of the United States, and ail 
such other admiralty jurisdiction as may hâve been conferred by said 
constitution and laws made in pursuance thereof. If this court were 
without jurisdiction on the vast area of navigation formed by the Poto- 
mac river from Georgetown to the Chesapeake bay, the commercial classes 
would be remediless in a large number of cases of maritime torts and 
contracts, because of the fact that the state of Virginia is without consti- 
tutional authority to endow its tribunals with admiralty powers. It was 
never contemplated that such a state of affaira could by possibility exist, 
for the prime object of our government was to secure to ail citizens an 
equal distribution of public protection, rights, and blessings. 

A fourth objection to the proeeedings in this case, raised in a brief 
very lately received from respondent's counsel, is that the Endless Chain 
Dredge is a domestic vessel built at and belonging to the port of Alex- 
andria, and that, under several décisions of the suprême court of the 
United States, she is not liable in rem; the gênerai rule being that a 
vessel is not liable to admiralty process in her home port for materials 
and repairs furnished there. It is true that the suprême court has held 
generally that vessels are not so liable in their home ports; but it bas 
qualified the gênerai ruling by exoepting the vessels of those states which, 
by express législation, hâve given a right of action in rem against home 
vessels for materials and repairs furnished them at home. The gênerai 
ruling was founded on the presumption that in a home port materials 
and repairs would naturally be furnished on the crédit of the owner, not 
on the crédit of the ship; and the exceptional ruling was founded on the 
v.40F.no.4 — 17 
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equàlly toatuTal presumption that, if a state gave materîal-nien a right 
of action against the vessel m rem, thèse men would furnish materials and 
ïepairs on the crédit of the vessel, Tather than of the owner. Hence the 
suprême court necessarily held that the admiralty courts could properly, 
in States Which give the privUegium, 'entertain libels in rm against do- 
mestic vessëls. 

It is hardly nécessary for me to cite' section 2963 of the Code of Vir- 
ginia as showihg that this state hàs given the right of action and lien 
ùnder cotisideration upbn steam-hoats and other vessels, rafts and river 
craft, owned or found within the jurisdiction of Virginia. 

There are sdrae crédits due tipon the account of libélants, filed wîth 
their libel. Thèse admit of easy adjustment between coUnsel, other- 
wise I will refer the accounts to a commissioner for settlement. I will 
then decree for the libélants. 



Inlahd & Sea-Board Coastinq C3o. v. The Commodobi:. 

. ( ■ ■ . 

(District Court, E. D.Virfflmia, August 19, 1887.)» 

ShIPPING— LiABILITT OP VBSSBL POB TOBT. 

A steam-dredffe, which negligently leaves its anohor in a navigable (diannel wliera 
, It had been at -work, is Uable in admiralty for damages oaused to a vessel whioh 
runs intrO the anchor. , 

In Admiralty. Libel for dainâgèâ. 
Sharp & Hughes, for libelant. j 

ÏTarmànson A Heatft, for resppndent. 

HuQHEsi J. On the moming of the 21st December, 1884, a steamer 
of the libelant, the Jane Moseley, after backing out from the eut which 
h&a been dug from the whpves at Cape Charles City to the channel 
bf Cherrystone river, in roianding into the channel with bow to the 
sçuthward, Btruçk an anchor which was lying on the bottom where she, 
passed, was sunk, and sustained damages, which are the subject of this 
Ul^el. The Moseley had been puUed out through the eut from the wharf 
into the channel, by a tug, before running upon the anchor. The an- 
çbor had been originally used at or near that place by the master of the 
dredge Commodore, for holding the dredge fast while at work there; waa 
Éfterwards left there, with a buoy attaehed, to mark the southern side 
of the entrance of the eut into the channel; and had not been removed 
after' the cluipap of piles now standing there had been put in that place. 
The anchor was lying under the water, with or without a buoy attaehed, 
when the Jane Moseley ran foui of it on the moming which has been 
mentioned. , 

^Publication delayed by ffdlnre to obtâin oopy. 



INLAKD & SEA.'-^q&nÇ ÇpASTING CO. », THl! COMMODORE. 259 

The case tums upon two questions, viz.: (1) Whether the anchor 
was in a jpjace to obstruct navigation; and, (2) if so,; wliether the steana- 
dredge Commodore, is liabîe for the damages resulting from the accident 
in question. 

The clump of piles now marking the southem side of the entrance of 
the eut from Cherrystone channel was placed there before the accident, 
and stood there at the time of it. Bowman, the engineer who had charge 
of the wprk at Cape Charles City, places this clump in eight feet water 
on thé map he has filed in the cause, and which I mark "Map B." He 
marks the spot where the anchor lay at the time of the accident in wa- 
ter of nbt less than eight feet, just north and no^th-west of the clump 
of piles. Indeed, the anchor must hâve been in nearly the position 
marked oh Bowman 's plat, in order to hâve been struck bj'^the Moseley, 
which clearedor was clearing the clump of piles at the time of the acci- 
dent. It is impossible that it could hâve laeen some distance within and 
south-east of the cïurap of piles in five feet water, as stated by Turner, 
and marked by him on the plat which he filed, and which I mark "Map 
C." If it had been where Turner locates it, the Moseley would hâve 
been kept ofif by the clump of piles; and, even if the piles had not inter- 
posed , it woUld hâve been difScuIt for a vessel drawing se ven feet of watpr , 
as the Moseley did, to hâve run upon an anchor lying in five feet water. 
I am cônçlusively of opinion that the anchor lay where the Moseley struck 
it before striking the clump of piles lying beyond , and that it lay where 
any vessel navigating the water there was liable to run foui of it. 

As to whether the anchor was put where it was, or in that vicinity, by 
the direction of Field, the master of the Commodore, I think that point 
is settled by the testimony of respondents, especially of Colton. Field 
was responsible for the original deposit of the anchor there, for any removal 
of it subsequently by persons subject to his orders, and for its not having 
been taken up aïter the piles had been put up near it. It is quite imma- 
terial whether the anchor was marked by a buoy. It ought not to bave 
been there at ail. 

The only question left to be considered is whether the négligence of 
Field, master of the Commodore, bound the dredge. Field is known 
in the transaction solely as the master of the dredge. The anchor that 
was negligently left at the bottom of an important channel of navigation 
was a part of the apparel and outfit of the dredge, and was used by the 
dredge in the work she was engagea in. The tort was the tort of the 
dredge; the négligence which caused the tort was the négligence of the 
dredge. Respondent's counsel lay no stress upon this point, and I think 
they cannot do so with reason or success. I will sign a decree for the 
libelant. 
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SciOTT ». FOUB HUKDBED AND FOBTY-FlVB ToNS OF COAI» 
{Vi/reuit Cowrt, D. ConnecHcfut. Ootober 80, 1889.) 

SArrYÀOie— GOHFBKSATION. 

A Bchooner laden wlth ooal struck and sank in very dangenras water at the en- 
trancse of Lon^ Island sound, only tbe main rail being out of water. The looality 
was an excepUonally bad one in which to save either vessel or cargo. Libelant, the 
owner of a wreoking equipment, oftered to save the top-hamper for 50 par cent, of 
Its value, if successful, and snbsequently ofEered to save it for40 per cent., if he 
could bave 76 par cent, of the cargo also as salvage service. Tbe agent of the ves- 
sel's owners accepted this proposition. Tbe libelant communicated thls otCer to the 
consignées and insnrers, without reoeiving any reply. Libelant took a ligbter, a 
tug, and 12 men, and in 2 days had the top-hamper ashore safely. He secured the 
services of a large steam wreckîng vessel. having a foreman and 2 men, and wlth 
his own lighter and tug proceeded to pump tbe coal out of the hull. After getting 
a small part out, by the aid of the current the vessel was raised and, with dimculty, 
gotten asbore on the same day. Bhortly afterwards tbe coal was removed. The 
top-hampet alone was worth liSOO to $1,000, and the schooner and hamper were worth 
$1,300 to$l,500, and the coal was worth $1,575. The owners of the vessel paid libel- 
ant $600 more tbau 70 per cent, of his estimate of the value, ànd the insurers offered 
him their Interest in the cargo for $600. The steam wreoking vessel usually earned 
$100 per day, and libelant paid her owners $600 for her services, which were indis- 
pensable td thë saving of the vessel and cargo. 'B.eld, that $1,000 should be allowed 
,to libelant for hissalvage service upon the cargo. Afflrming 89 Fed. Kep. 285. 

In Admîralty. On appeal from district court. 39 Fed. Rep. 285. 

Libel for salvage by Thomas A. Scott against Four Hundred and For- 
ty-Five Tons of Coal; the China Mutual Insurance Company, claimant 
and appellant. 

Samuel Park, for libelant. 

Walter 0. Noyés, for claimant. 

Lacombe, J. The amount of salvage fixed by tbe distrjct court should 
not be disturbed except TV-here some cjear and palpable mistake or gross 
overallowance is shown. Hobart v. Drogan, 10 Pet. 119; The Oamanche, 
8 Wall. 448. In view of the situation of the vessel when the salvage 
service was entered upon, and the large amount of money (large in pro- 
portion to thé value of the property sought to be saved) which the 
libelant put at risk, it cannot be seriously elaimed that there bas been 
any gross overallowance. It is argued bj' the appellant that the district 
judge by mistake took into considération items of charge for services 
rendered subsequently to the acceptanee of the coal by the insurance 
Company, and at their request, and for which, irrespective of the dé- 
cision of this case, he has a cause of action against the insurance Com- 
pany. The record, however, does not disclose any such contract with 
the insurance company as would support an independent action for thèse 
items. Nor does it appear that the amount awarded by the district 
court was increased in conséquence of the proof of thèse items. In the 
undisputed items of expense, and the situation of the vessel, there is quite 
sufBcient to sustain the award. Nor has any différent ratio of salvage 
for vessel and for cargo been assessed by the district judge. He has deter- 
mined what was a proper compensation for the service rendered to the 
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cargo, and declined to alter his finding because it appeared that the ves- 
sel owner and salvor agreed out of court upon a différent ratio for this 
vessel. Decree affirmed. 



Bakeb Salvage Co. v. The Taylotl Dicesoh. 
(PUtrict Court, E. D. Virginia. April 18, 1888.) 

1. Salvage— Releash or Rioht to Compensation. 

A towing Company hired a tug to a salvage oompany for a compensation of M 
much per day whether at work or not, each party to be at liberty to terminate the 
service at its own pleasure. At the beginning It was not definitely settled whether 
the tug was to work exclusively in connection with a vessel which the salvage 
Company was trying to save. but for three weeks the tug was used in the gênerai 
service of the salvage company. The tug was then ordered to go to the assistance 
of the D., which was in distress, and bring her into port. It went to the D. as the 
Bvcwed agent of the salvage company, brought her in safely, and tumed her over 
to that company, and, after the service was completed, presented and coUected a 
bill for the per diem compensation for the entire time. JHeM, that the towing 
company was precluded by tbeir contract from claiming any of the avrard for the 
salvage of the D. 
Same — Sbamen. 

But as the master and crew of the tug were employed for the ordlnary business 
of the towing company, when it authorized the tug to be sent out in stormy weather 
, for the pxirpose of resouing a vessel there arose an Implied permission on the part 
of the owners to the crew to reçoive theusual proportion of the salvage award; 
and as, under Rev. St; U. 8. § 4535, seamen are rendered incapable of releasing 
their ri^ht to participate in the award, they are entitled to their proportionate 
share, viz., one-third, after deduoting costs. 

In Admiralty. On the intervening pétitions of the owners and master 
and crew of the steam-tug Sampson. 

On the 25th of December last, the steam-tug Sampson, Capt. Joseph 
Delano, pursuant to orders received from the Baker Salvage Company 
of Norfolk, left this port to go after the schooner Taylor Dickson, then 
lying off Chicamicomico, on the North Carolina coast, flying signais of 
distress, with main and mizzen masts carried away, The Sampson's or- 
ders were to proceed until she met the Victoria J. Peed, a strong wreck- 
ing steamer of the libelants, which they intended sending to the rescue 
of the Taylor Dickson, and to receive the rescued vessel from the Peed 
and tow her into Norfolk. But the Sampson was ordered that, if the 
Peed should not hâve gone to the Taylor Dickson, then to go herself, 
say to her niaster that the Sampson had been sent by the Baker Salvage 
Company to take charge of her, and bring her into port. The Peed was 
at the time lying off the coast between Cape Henry and Chicamicom- 
ico, waiting on the wrecked océan steamer Kimberly; and the weather 
proved to be such that orders could not be sent to the Peed, as contem- 
plated when the Sampson left Norfolk, and the Peed did not go to the 
Taylor Dickson. It resulted that the Sampson went herself, took the 
schooner in tow, and brought her to Norfolk, where she arrived on the 
27th December. A libel was filed in this court on the 6th of January, 
1888y by the Baker Salvage Company against the Dickson for salvage. 
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On thé! 20tli Uanuaiy tihe» American Towing Company of Baltimore, 
wliich)isc;<))wnôriof the tug Sampson, filed a pétition iu the same cause, 
claiming that, out of the proceeds arising from the sale of the schooner 
Taylor Dickson and her cargo when sold, it should be paid "a libéral 
reward and compensation for having, with its tug and the ofEcers and 
men employed by it, saved the said schooner, her cargo and crew, 
from loss and destruction." On the 27th of January another pétition 
was filed in th^ same cause^ip ,^hich the master and crew of the tug 
Sampson pray that they may be allowed to intervene for the assertion 
of their rights, and claiming a portion of the reward and salvage which 
may be decreed by the court in compensation for their own services 
ren4.ei;ed in saving the said schooner. By consent between libelant and 
petitibners the cause was first tried on the question of salvage, and the 
amount to be awarded; and a decreë was rendered on the 9th of Febru- 
ary aÛowing a gross sum of $B,600, of which the salvage reward was 
fij^ed at $3,000. See 83 Fed, Rep. 886. The case is now heard on 
the question of the distribution of this award. 

, 5rhe elaim of the American Towing Company, owner of the Sampson, 
to aiiy pari of the award is reslsted by the libeknts, the Baker Salvage 
Company, on the ground that the Sampson was, at the time of render- 
ing the service to the Taylor Dickson, under a gênerai contract of char- 
ter witlv the Baker Salvage Company to render gênerai salvage service 
é^Xj^e rate of $100 a day; that the Sampson had been engaged in such 
aervice since the night of the 3d of December, and continued afterwards 
to bè so engâged until the 27 th of January, charging $100 a day for the 
whole period; that in pursuance of such contract the Sampson, when 
ordered to the rescue of the Taylor Dickson by the wrecking eompany in 
whose service it was, obeyed the order without protest, informing the 
master of the Dickson, on reaching her, that she was there by orders of 
the Baker Salvage Company; and that when the Sampson brought the 
Dickson into the port of Norfolk ehe dèlivered her to the Baker Salvage 
Compariy. On the other hand, the American Towing Company insist 
that the service for which they contracted with the salvage eompany was 
a spécial service of towing, to bè rendered in connection with the wrecked 
océan steamer Kimberly, then lying on the beach at False cape, and 
that alone; that the service rendered to the schooner Taylor Dickson 
was not embraced in their contract; and that they hâve a right to com- 
pensation for saving the schooner as a distinct and separate service from 
that which they had contracted to render to the Baker Salvage Company 
in, connection with the Kimberly. 

Counsel for the American Towing Company seem to bave tried and 
argued the case on the hypothesis that, if the contract was for spécial 
service to the Kimberly alone, then the Sampson bas a right to spécial 
compensation for saving the schooner; and, on the other hand, if the 
contract was that the Sampson should render service generally as it should 
be required by the B^ker Salvage Company, then the $100 a day, charged 
for 53 days, Ejhould be treated as covering the compensation due for ail 
service rendered by the Sampson. Let it be premised that about the 
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Ist of December, 1887, tfae British steam-ship Kimberly, with a large 
cargo of cotton and grain, was beached on the Atlantic coast south of 
Cape Henry, near False cape, and that the Baker Salvage Company was 
on the 3d and 4th of December, and until the 27th of January, engaged 
in taking off her cargo and bringing it to Norfolk, and in hauling the 
steamer off from her perlions position, and towing her into port. It 
may also be premised that the American Towing Company owned, 
among other property, two steam-tugs, — the Raleigh and the Sampson. 
They were difFerently constructed; the Sampson being adapted exclu- 
sively to the purpose of towing, while the Raleigh was not only a sear 
going towing steamer, but could also carry a '"moderate amount of 
freight, and was well adapted to the purpose of lightering vessels of their 
cargoes. 

The business of the Baker Salvage Company was primarily that of 
gênerai wreckers and salvors on the high seas, and they engaged in tow- 
ing only as incidental to their wrecking and salvage opérations. The 
business of the American Towing Company was primarily that of tow- 
ing in Chesapeake bay, and adjacent waters; incidentally to which thty 
occasionally engaged in saving vessels in distress in those waters. Whèn 
the Baker Salvage Company found themselves, on the 3d of December 
last, in charge of the wrecked océan steamer Kimberly and her c^rgo, it 
became necessary for them to increase their force of steam and sail ves- 
sels, and they addressed themselves at once to that necessity; Accbrd- 
ingly their secretary, Mr. George McBlair, telegraphed to thé bwners of 
two very strong steam-tugs in Philadelphia, — the Rattler ànd Battler, — 
and to the American Towing Company in Baltimore, owners of the 
Raleigh, inquiring on what terms they could obfain the use of those 
tugs. The Raleigh was desired on account of its capacity to carry a 
moderate amount of freight, as well as its capacity as a tug. On the 
same day on which McBlair sent his telegram relating to the Raleigh, 
the tug Sampson had come into Norfolk for the purpose of towing a 
raft of logs from there to Baltimore; but the weather was unfavorable 
for such Work, and Capt. Delano, master of the Sampson, was willing, 
while waiting for better weather, to engage in other work which might 
présent itself. On the 3d day of December, 1887, H. H. Petze, secre- 
tary of the American Towing Company, residing in Baltimore, received 
the telegram which bas been mentioned, as sent by McBlair, secretary 
of the Baker Salvage Company, saying: "Wire what price you will fur- 
nish steamer Raleigh for lightering steamer Kimberly, quick." On the 
same day Petzè answered by telegram that the Raleigh could not then 
be had. The master of the Sampson, Captain Delano, then in Norfolk, 
as bas been stated, had telegraphed on the same day to Petze as fol- 
lows, but without the knowledge of McBlair: "Raft ready this after- 
noon; wiiid east; cannot start; salvage company offer hundred dollars 
per day to wàit on wrecked steamer. Answer." To this telegram of 
Delano, Petze answered next day, the 4th: "I would advise to accept 
offer of ]Ba,ker Salvage Company." On the same day, the 4th Decem- 
ber, McBlair telegraphed to Petze as folio wsi 'fWhat will you charter 
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Sampson for, week or ten days? Putîtlow. Sheisnowtowingschooner 
to wreck for us." Petze answered a.t once, "If Capt. Delano can arrange 
to hâve raft wait day or so for Hercules, will charter Sampson for $100/' 
Not hearing from' McBlair oti the 4th, Petze telegraphed him on the 5th: 
"Is Sampson engaged on wreck? Answer quick, so that I may arrange 
about raft." To this McBlair answered on the 5th as foUows: "Engaged 
by Salvage Company probably for some time. Send for raft." Thèse 
three last telegrams, of the 4th and 5th Deceraber, yii,.: the inquiry from 
McBlair, the answer from Petze, and the rejoinder from McBlair, déter- 
mine whatever contract there was between the two companies at the out- 
set of the chartering of the Sampson, which lasted for 53 days. Before 
thèse telegrams had been sent and received, Capt. Delano, of the Samp- 
son, and Mr. Turner, président of the Baker Salvage Company, had, on 
the afternoon of the 3d December, concluded a negotiation for a niere 
temporary service of the Sampson. Capt. Delano testifies substantially 
in regard to this negotiation as foUowa: 

"I cannot recollect exaotlyithe words me and Mr. Turner had. On the aft- 
ernoon of the, 3d of December the office boy of the Baker Salvage Company 
came to the Sampson and told me that Mr. Turner wanted to see me. I went 
to the Old Dominipn pier, and met Mr. Turner there. He asked me what I 
would tow the schboner Emîly Johnson to the steamer on Ciirrituck [the 
Kimberly] for. At flrst I asked him $12 an hour; but he said he thought 
that was quite steep, and he did not know there would be anything in it, but 
wanted to send the schooner down there. Then I told him that I came to 
Norfolk for a raft, and that the wind was blowing, and I did not think I 
could start it for two or three days, and that we had another tug, and that I 
would take this schooner down for him at one hundred dollars per day until 
I got back. Then Mr. Turner said it would probably last for a few days, and 
that he was satisfled at a hundred dollars; that that was what hehad paid the 
Slater and others. I told him when he was ready to send orders; that I had 
steam, and. was ready to go any time. So that night, about ten or eleven 
o'clock, I left Norfolk with the Emily Johnson for the steamer Kimberly, as 
it turned out to be, and-then was when i sent the telegram, [alluding to the 
telegram heretofore mentioned as' sent from him to Petze in Baltimore on the 
3d December, saying that salvage company offer $100 per day to wait on 
wrecked steamer.]" 

Capt. Delano fnrther testified that he considered he was engaged espe- 
cially to work on the Kimberly. Mr. Turner says, substantially, on this 
subject, as follows: 

"On or about the 3d December I found that the exigencies of the service 
required that we should hâve more tug-boat service. I understood that Capt. 
Delano's tug was in the harbor, and, knowing him from his having doue 
ôther work for us at différent times, I sent for him to come to the office, and 
told him that I needed extra service, — that is, more tug service; that the 
Eimberly was ashore, and, in connection with that, we expected to hâve to 
tow and lighter her cargo. I asked him what he would charge me to enter 
into the service of the Baker Salvage Company. He said something about 
$12 an hour; but I said that would not do, — was too stiff, — and he flnally 
agreed tliat he would hire himself to the Baker Salvage Company for one 
hundred dollars a day, boat and crew, and he was to f urnish fuel. Then I 
said ail right; that the terms seemed satisfactory; and that I would engage 
tiim, and let him know when ready, and as soon as we ordered bim the pay 



BAKEE SALVAGB CO. V. THE TAYLOB DICKSON. 265 

will beftin. This was during Saturday aftertioon, 3d December. I spoke 
about the schooner Emily Johnson, as I had already engaged her for lightet- 
ing the cargo of the Kimberly, and about 11 or 12 o'elock that night, after 
the arrivai of Mr. McBlair, the secretary, the tug was given the schooner 
Emily Johnson, and started for the Kimberly. I fully understood that the 
steamer Sampson was chartered for the Baker Salvage Company, and would 
hâve unhesitatingly started her on any service. The Sampson was chartered 
by the Baker Salvage Company per day for an indeflnite period. We could 
stop when we liked, — one or the other coiild; and I understood the charter 
was to do any service that we might direct it to do." 

Such had been the negotiations under which the Sampsou went to 
work for the Baker Salvage Company. Between the 3d and the 26th of 
December she was principally engaged in towing schooners eut to the 
Kimberly and iù from there, bringing away cotton from the Kimberly. 
The season was stormy, and the Sampson did nothing on a number ôf 
days when wind and tide prevented the work of lightering the Kimberly 
from going on. Whenever the Baker Salvage Company had other *ork 
for the Sampson to do when thus disengaged, they called upon her 1b 
do it. She did the work, and the bills for such service were coUeôtéd 
by the Baker Salvage Company. Several jobs of towing were thus dette 
by the Sampson in Norfolk harbor. On one occasion she went bélow 
limbert's point, and puUed the Old Dominion steamer Roanoke off 
shorè where she had grounded. She also towed a large ve88el(the Har- 
vester) frota Lynnhaven bay, where she was in distress, to anchorage 
near Thimble Light in Chesapeake bay. She did every job of this sott 
whenever called upon by thé Baker Company; making no objection that 
she had been employed only to work on the Kimberly, and making nb 
claim to the earnings which the Baker Salvage Company were colïéct- 
ing for such jobs. On the 25th December the Baker Salvage Company 
received intelligence of the distress which the schooner Taylor Dickson 
was in ofif Chicamicomico. The Baker Salvage Gompany's wrecking 
steamer Victoria J. Peed was then off False cape^ ' puUing on cables 
from the Kimberly whenever practicable, and waiting on the Kimberly, 
engaged in the work of saving ship and cargo. Mr. McBlair, on heâr- 
ing of the condition of the Taylor Dickson, determined to order the 
Peed to prbceed from False' cape to Chicamicomico to her assistance, 
and then to bring her on up the coast until she should meet thé Samp- 
son, when the Sampson should receive her from the Peed, and bring her 
to Norfolk. Capt. Delano was sent for by Mr. McBlair on the 25th of 
December, informed of the condition of the Taylor Dickson, instructed 
as to McBlair's design of sending the Peed to the Dickson, and directed 
to get up steam and proceed ont to sea until he should meet the Peed, 
and to receive the Dickson from the Peed and bring her to Norfolk. 
He was further directed that, in the contingency that the Peed should 
not go to the Dickson, he should himself go after her, and, on arriving 
Tvhere she was, to say to her master that thé Sampson was sent by the 
Baker Salvage Company, and to make no contract with her. Capt. De- 
lano accepled thèse orders, at once set about executing them, vf&h fnr- 
nished with à reliàble hawser by the Baker Salvage Company, .(the 
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Sampsott's hawser not being long enough orsafe,) and went to the Dick- 
son, inforiûeâ her that he wàs there by orders of the Baker Salvage 
Coinpèîhyj topk her in charge on the 26 th of Decembei', brought her in- 
tq "î^^rfqil ,,Qii' tlïe S7th, and dçliyered her over to thé Baker Salvage 
/(Jpnipj^y hièrev The charter pi" the Sàmpsôn terinlfiated on the 26th of 
iJanuary JFQllowing, when tlie wrecked steamer Kimberly waa finally 
'broughîi into this port. The master of iJie tugsoonafter presented his 
accdfintto the Baker Salvage Company for the service of the Sampson, 
53 days from the 3d of Decériiber, at $100 pér dày. This bill was sent 
. by> MçPlair to 1*6126, but althoygh , çalled fpr was not produced in évi- 
dence,- jBy the 7th of January^ 35 days after the commencement of 
■vrprjc; by the Sainpson, Petze ha^ «îra'vyn fororhad béen paid as much 
,a9;:a; tptai pf;^2,500, and seemedtq be disposed tp draw for another 
i$l>/OQOi-, IH; this,correspqndenice Petze made np,çlaim to share in the 
îSalvftge for, the, Dickson. This $3,50P would hâve been the compensa- 
ti<?ti due,np-ip that Urne fA, $100 per <iay, for aperiod which included 
the day* Çf the San^pgon's trip .to Chicamiconiico. ,0n the 4th of Peb- 
irHpy.?etze,/jfas^ftid an ^dditipnal, $1,000 to the^2;,,500 previously re- 
(ceive^d» vhjiç^ l€^ye&.j$l,8QQ stilldue the owners pf the Sampson. There 
gseems to h&l^% tteçn no disputÇi of accounts bet\yeen the two companies. 
Thft^içaçrica^iirpwingÇpmpatiy has riever deducted the j)er cîiems which 
. •yyiPuld i npt ih^ye. been earped if the Sampson paà. not been in the sery- 
tiqç.p^ thç iBaker S^ivage Çopipany dvtring her e:^pedition afjter the Tay- 
;W DiokspoiiOT.tbf 25th, 26th, aijd 27^^ 
,: ihiZÎKW* H») te4^» ;^<*''W^'!^??>ii<S' -ffeo^j and .^.r-^f HuncUe, for peti- 

. ($Aoîy 4?, 'ff^fl^s for Baker Salvage Cp, . ' -, 

n,, :iH¥ÇPEÊ!^,JnO%^^^'^wfl';^*',/<V?<8 Frpjm ,this epjtoine pf the 

■,i^^X>^0jlLy: ii^eaoni% the ç9«e,, j apo' of . the opinion that at the beginuiiig 

;ftf,fche ^W^iflf(Rf!jtb|9.=S*p:lpgp^ tjïfire,were but ty?0]point8 pf contrapt mut- 

^TjtnUyiftgreed.vipftn ftnd i^nd6rsto,pd betweenth^ij^alier Salvage Company 

. wdi thç ,Aweri<îfin Towing fipnipflaiy,-^^which:W^ei that the çompensa- 

.;tîç)n,:of;,thajS!ampson/wfa8 ta,.bQî.fl-pO a day, whetherat work pr not; 

aja^thatre^cb party.^as at jiberty/to, terluinate the service at,^tsown 

.Çlfla^urei. 'Itann also ofthe opinion that at the beginning the qn,estiop 

;>srhetbw thei Sampson shpuld wprk exclusively on tlie Kimberly job, or 

IwaSjtpdp'wljatçyBr the.BakçrfSalvageCpmpany should hâve fpr her to 

idoinithe :vj%ypf towing; pnd wrecking, was npt definitely settled, upon 

{ai)Cpnîînpfl,:Uwiergtandipg ,of both parties. I, ^j» of opinion, moreover, 

jtbat,in^ithe-pj;ogTess of the servioç, and quite early in its progress, the 

acts- of ther parties;;tacitly decided this unsettle^ question; for I think 

l^atithe;frqqï(p|BtH)rders.pf the, Baker Salvage Corn p^ny tp Capt. Dela»o 

;tOi.pierfoiî«iyi?,Cffk that liadnp relation tp the Kimberly, and his perform- 

aljcç of ^ïiph, WOfi%>withPutsChbjection during , a perjod of three weeks be- 

. twejâï^ ijthe 3|i*u4;the 25.th of DsQiçpiber, put an interprétation npon the 

. wptBaot,W^iç^'jthe Anieriçan, Towing, Company cannot now xeasonably 

<î^isp,i^»;,u^tÉ,e.!î5;t]i:;o±: Dççpmber itihadbepom,e;s&ttied bythe açts of 
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both parties that the Sampgori was employed in the général sèrvisee of 
the Baker Salvage Company, and not exclusively in the business of 
ligbtering the cargo of the Kimberiy; and I think this was so, inde- 
pendently of the fact that no person connected with shippîng and navi- 
gation iû the Chesapèake and its waters could fail to know that the 
Baker Salvage Company was a wrecking, as distinguished from a tow- 
ing, Company, and was principally engaged in wrecking enterprises on 
the outer waters of the Atlantic. An engagement to serve a company 
thus habitually engaged, for an indefinite period, at the priCe of $100 a 
day, work or no work, would seem necessarily to imply service in more 
than one enterprise; would seem necessarily to imply service in the 
gênerai wrecking business of that wrecking company. Eut, indepeûd- 
ently of this cogent considération, and even although it were at firStin 
the mind of the Sampson's owners that she should serve exclusively in 
the Kimberiy enterprise, still the acceptance and exécution of orders to 
do other work for a period of three weeks, without objection or pMtest, 
seems to me to establish the conclusion that the service was a geiieral 
service, and not a particular one only. The service having gorie on 
«pon this basis for three weeks, then came the order to the Sampson to 
go out to meet the Peed, and to take from her the Taylor Dickson; or, 
if the Peed should not bave gone to Chicamicomico, then to continue 
on to that point herself, and save and bring in the Taylor Dickson. 
The acceptance and performance of this service by the Sampson, with- 
out objection or protest, was an additional proof that the service in 
which the Sampson was engaged was the général service ofthe Biaker 
Salvage Company. The master of the Sampson was at liberty, under 
the contract, to terminât^ the service at the time of receiving the order 
to go for the Taylor Dickson. He did not terminate it, but eontinued 
the service. He went to Chicamicomico as the avowed agent and serv- 
ant of the Baker Salvage Company. He saved and brought in the 
schooner at the command ofthe salvage company, and delivered her to 
that company. In presenting bis bill for bis whole service, ending on 
the 26th January, Capt. Delano treated the period of bis trip to Chica- 
micomico as part of the time for which the compensation of the Samp- 
son was 6100 per day. The correspondence between Petze and McBlair 
on, and a few days after, the 7th of January, proceeded on the basis of 
$100 a day being due up to that time, and no claim was made or inti- 
mated by Petze that for any of the days constituting the period between 
3d December and 7th January the $100 was not due. In fact no inti- 
mation was given either by Capt. Delano or by Petze, before the filing 
of their pétition, that any exceptional service had been reridered by the 
Sampson that was not covered by the contract for $100 a day. 

It is clear to me, therefore, that the owners of the Sampson are pre- 
cluded by their contract with the libelants, as well as by the equities of 
the case, and the ordinary considérations of fair dealing, from claiming, 
as i^ainst their employers, the Baker Salvage Company, any portion of 
tbe salvage award that haa been decreed in this cause, and I will so 
decree. 
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The daim of the master and crew of the Sampson, set up in theîr pé- 
tition, stands, I tliink, on a better footing. The ordinary business of 
the American Towing Company of Baltimore, of which the master and 
crew of the Sampson were employés, was that of towing in the Chesa- 
peake bay, and the ri vers and harbors tributary to the bay. Their con- 
tract with the company was in contemplation of such service, — that of 
towing vessels within the capes. As long as the Sampson was employed 
in thèse inland waters, no extraordinary labor, skill, or risk was in- 
volved; but, when the owners of the Sampson authorized her to be sent 
outside of the capes, on extraordinary service, down the coast in stormy 
weather, for the purpose of rescuing a vessel in distress, and in fact en- 
gaging in a wreçking and salvage service, ail without Consulting the 
crew of the Sampson, there arose, independently of any existing stat- 
utes on the subject, an implied permission on the part of the owners to 
the crew to demand and receive the usual proportion of whatever sal- 
vage money might accrue from such expédition. While the owners of 
a ship ncfay release, by express or implied contract, a claim for salvage, 
yet the seamenof a vessel which saves.another are rendered incapable, 
by section 4535 of the Revised Statutes of the United States, of releasing 
their daim to, participate in any salvage that may accrue from the en- 
terprise. A deoree may therefore be taken in favor of the master and 
crew of the Sanjpsoh for one-third of the reward of $3,000, after deduct- 
ing costs, which was decreed in this cause on the 9th February last. 

'„ On appeal te the circuit court, the foregoing décision was affirmed. 
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The Aina.* 

JioYESEN et al. V. The AmA. 
(DMHet Cmurt, E. D. New York. Soptembar 30, 1889.) 

1. UASinm Liens— Pkiobitt—Advances. 

The lien of shipping merchants for adrancea made In attendlng to the baslness 
of a vessel at the end of her voyage takes preoedence of the lien of a bottouuy 
lender. 

8. Sua. 

A lien on the ship ezists for adrances made for thepurpose of paying the foUow- 
ing charges, riz. : Hospital charges for attending the sick of the crew while tha 
vessel is In port; aurveys to ascertaln the ship's condition; expenses of cabling 
owners; consulagç; and services attending the entry of the vesâel at the cUstom- 
house. . 

B. SaME— RlOHTS OF JtmiOB LiBNOB— PbA-CTICB. 

After a lienor has ohtained an interiocutory deoree agalnst a vessel bydofault, It 
is not open to a second lienor to contest the ârst lien. The only question open is 
the question of priority. 

In Admiralty* On application to détermine the priority of liens. 

Bvâer, Stillman & Huhbard, {Edward Kent,) for libelants. 

Bîddle «fc Ward, {Charles M, Hmigh,') for holders of bottomry bond. 

Benedict, J. This action wasbrought by shipping and commission 
merchants to recover of the brig Aina the amount of certain advances 
made by them under the following circumstances: The Aina was a for- 
^ign vessel, which put into the port of New Yorkindistress. Her mas- 
ter having died on the passage, the mate was in charge in bis pla«e. 
XJpon arrivai, she was surveyed, and found to be leaking and to re- 
quire repairs, to do which it was necessary toland the cargo. After the 
cargo was landed, she was again surveyed, and found to be unworthy 
of repair, and she was condemned by the port-wardens. Upon the ar- 
rivai of the vœsei in New York, the master, being without funds to de- 
fray the ship's expenses, placed her in the hands of the libelants, with 
a request that they advance any sums that might be necessary for the 
ship. The libelants accordingly attended to the business of the vessel, 
and made certain advances. When the resuit of the survey showed the 
vessel was not to be repaired, the vessel was libeled by her crew, and 
the libelants filed a libel against her to recover the amount of their ad- 
vances. Another action was also coramençed against her by the hold- 
ers of a bottomry bond. No one appearing on behalf of the vessel, the 
libelants ohtained, by default, an interiocutory decree condemning the 
vessel to be sold by the marshal, and directing a référence to ascertain 
the amount due them. The proceeds of the sale amounted to the sum 
of $2,000, ont of which has been paid $87.40 for the crew and costs. 
The amount reported by the commissioner as due the libelants is $1,- 
260.48. In this state of the case, it was brpught before the court upon 

> Reported by Edward fi. Benedict, £sq., of the New Tork bar. 
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an application in behalf of the libelants to détermine the question of 
priority between the claim of t^e libelants and the claim of the bottomry 
holder. Upon the hearing, however, the question of prioritj'- was not 
, argued, but only the question bf lien; and the court was asked by the 
bottomry holder to reduce the claim of the libelants by striking from 
the libelants' bîll Certain items, upon the ground that advances to pay 
such items do notsubject the vessel to a lien. Thismethod of obtain- 
ing an adjudication on the right of the libelants to recover their demand 
is irregular. Àfter the interlocutory decree in favor of the libelants by 
default, it was not open to any person to contest the question of lien. 
After the entry of the interlocutory decree in favor of the libelant, the 
only question open to the holdersof the bottomry bond was the question 
of priority, and upon that question there is no dispute. The libelants' 
demand, of course, takes precedence over the bottomry bond. Not- 
withstanding the irregular method in which the question of lien has 
been presented,— ia method whioh is not approved, — inasmuch as the 
question has been argued by both sides, it will be disposéd of now, to 
save the parties further trouble and expansé. 

The first question is whether ihe libelants haye a lien upon the ves- 
sel for seven dollars paid by them tb the Long Isls^nd Collège Hospital. 
The proof as to this item is that it was a charge made by the hospital 
for attending to siok of the crew while the vessel was hère in port. Upon 
this évidence, it must be found that the item constituted a lien upon 
the ship. Caring for the cre^v is a necessary expense of the ship, for 
which the ship herself is chargeable. 

The next question is whether the item of $102.50, being sums paid 
thôpersons whô madé the surveys upon the vessel to ascertain her con- 
dition after hèr arrivai in New York, is a lien. No question arises as 
tothe reasonabletiess of the charges ot the surveyors or as to the propri- 
ety of holding' the surveys. The usage of maritime nations requires 
such surveys to bë held. They are strictly in the înterests of the ves- 
sel. Upon their resuit dépends the question of whether the vessel is to 
becondemried, or to continue her voyage; and I see no reason why one 
•who, on the request of thô màstèr, holds a survey Upon a ship, should 
not be entitled to a lien upon the ship herself for the value of bis serv- 
icési' Thàt being so, the libelants are entitled to recover the amount ad- 
%ïtnced by them to pay the charges made by the surveyors. 
■■• The nekt item objected tb is thé sum of $45.96, pàid for the expenses 
ôf cablihg to the owriers respécting the affairs of thè ship. It was cer- 
teinly propef, under the circurrlstattcies, for the master to communicatë 
With his owrièi's itï regard lo the disposition to be tnade of thé ship. It 
tyas equally ptbpèr for the libelàiîts; upon the requést of the master, to 
dô thé samé thibg. The expensé incurred was for the benefit of the 
shi^j' ànd, it seetos to me, constitutes a propér charge upon the ship 
'heifsélf.'' ■ -' '• '''':' 

'v Atiother îtèni là $8;18 fôr cottsulagè. Such an item was beforé the 
suprême court in the case of The EmUy Souder, 17 Wall. 666, and was 
allowed. " . 
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Anothi^r item is the libelants' charge for services attending the- entry 
of tlie yessel at the custom-house, $18.35, and $200 for their other serv- 
ices in behalf of the vessel after her arrivai in this port. It was neces- 
sary that such services as the libelants rendered should be rendered by 
some one, and they inured tothe benefit of the ship. Such services dif- 
fer, as it seems to me, from services rendered in procuring a charter for 
the ship, in that they are compelled by the necessities of the ship her- 
seif, I think they constitute a lien. Similar charges were allowed in 
the casie of The Emily Souder, above cited. 



DowNES V. The ExcEiaiOB. 
(Circuit Court, S. D. New York. Ootobcr 10, 1889.) 

L COLLISIO»— BTEAMBK AND CaNAI/-BOAT— EVIDEKOB. 

Whéve the testimony Is bonflictlng aod irreconcllable as. to whether a steamer 
^ioh coUided with a canal-boat moved from her berth in her own water, or al- 
lowed her Btern to swing 80 far from the pier as to cause the collision, the conclu- 
sion of the district judge, who saw and heard the witùessés, wlll he accepted.by the 
drcult court. 

2. Samb-^Dctt oï Stbambb. 

If a steamer at a pier in a slip la so sltuated that she cannot haul out nnder her 
own po\ver, even with the exercise of due care, without swinging outside of the 
open water, through whiohshe undertakes'to maneurer, she is liablefor a collision 
with a oanal-boat resulting from the swinging of her stem outside of her own 
berth. 

S.' SAME-^DtJTT Oï OASAli-BOAT. 

When a canal-boat is cast oft from a steamer in a slip, and from ail connection 
with the lower pier, and is made fast to beats which are themselves fastened \o 
the upper pier, the beat thus f orming the outermost of a tier which reached more , 
than half-way across the slip, and within four feet of a steamer, it is the captain's 
duty, when he knows that the steamer is about to start, to seek some other place 
within the slip, or to betake himself elsewhere, and, if necessary, to ask assist- 
ance theref or. 

In Admiralty. Libel for damages. Onappeal from district court. 

Hykvnd éc ZabrisMe, for Downes. 

Chas. H. Tweed &nd R. D. Benedict, for the Excelsior. 

Lacombe, J. As to the steamer. The controlling question iswhether 
or net she moved out from her berth in her own water, or allowed her 
stem to swing so far off from the pier as to bring her propeller into col- 
lision with the canal-boat. Upon this point the évidence is conflicting; 
witnesses for the steamer insisting that she did not swing off, and wit- 
nesses for the canal-boat claiming, with equal positiveness, that she did. 
The évidence is irreconcilablej one side or the other has misconceived, 
misremembered, or misstated the facts. In such circumstances the con- 
clusion reached by the district judge, who saw and heard the witnesses, 
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and has thus had the opportunity of observing theîr demeanor under 
examination, will be accepted. He found that there was a change of 
the Excelsior's stern, caused by its movement outward from the dock, 
and that the collision occurred in conséquence of such movement. If 
this movement was caused by any carelessness on the part of those con- 
trolling the steamer's motions, she is of course to be held liable. If the 
situation at the time she started was such that, even with the exercise of 
due care, she could not haul out under her own power without swing- 
ing outside of the open water, through which she undertookto maneuver, 
she should not hâve undertaken such maneuver in so contracted a space. 

As to the canal-boat, The testimony is conflicting as to the number 
of boats and their respective positions in the slip at the time the Excel- 
sior started out. The fact, however, which seems undisputed, that im- 
mediately after the collision an effort was made to haul the Fowles 
over towards the dock on the upper sidé of the slip, indicates that there 
was a place within the slip more remote from the Excelsior which the 
captain of the canal-boat might bave sought before the steamer started. 
If, when he was cast off from the steamer, and from ail connection with 
the lower pier, he made fast to boats which were themselves fàstened ta 
the upper pier, his boat thus forming the outermost of a tier which 
feached fVom its dock more than half-way across the slip, and as close 
to the Excelsior as he daims, (four feet,) it was clearly his duty, when 
he knew the Excelsior was about to start, to seeksome other place with- 
in the slip, or to bet^ke himself elsewhere. If he could not move hi» 
boat without assistance, it was: bis duty at least to ask for it; and even 
thîs he did not do, 

The decree of the district court is aSirmed, but, as botb sides haveap» 
pcaled, without costs. 
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SCHOFIELD V. DeMOEEST. 
(CireuU Court, S. D. New York. July 10, 1889.) 

Bemovàl op Causes — Citizenship. 

Wnder rémoval aot Gong. 1888, § 2, cl. 3, providing for the removal of oauBes where 
the controversy is between citizens of différent states, a défendant Bued In a court 
of his own state camiot remove the cause to a fédéral court. 

At Law. Application to remand cause, 

This cause was removed from the state court under the third clause 
of section 2 of the removal act of 1888, which provides as foUows: 

" When in any suit mentioned in this section there shall be a controversy 
between citizens of différent states which can be f ulîy determined as between 
them, either one or more of the défendants actually interested in such contro- 
versy may remove said suit into the circuit court of the United States for the 
proper district." 

The plaintiff is a citizen of Connecticut; the défendant a citizen of 
New, York. The plaintiff moves to remand. 
Éabe & KeUer, for plaintiff. 
GiHisk iVonoood, Jr., for défendant. 

Lacombb, J. If anything seems plaîn in the removal act of 1887 it is 
that a défendant sued in a court of his own state cannot remove the cause 
into thé fédéral coilrts, and to that effect are the cases cited on the argu» 
ment. The motion to remand is granted. 



Briscob V. Southern Kan. Bt. Co. 

(Cireutt Court, W. D. Arkœnsas. October 6, 1889.) 

1. CoiTBTS— Wbstbbn Distbiot of àbxaksas— Southebn E:àn8A8 Kaiuioad Compant 

IN INDIAN TbRRITORT. 

The act of congress of July 4, 1884, gives to the drcult or district court of the 
western district of Arkansas jurisdiction over snlts by or against the Southern 
Kansas Railroad Company, sucn company haying a right, by the act of congress, to 
bnild its road ànd operate the same in tbe Indian countiy. 

3. 0AMÈ — Citizenship. 

The olaim of jurisdiction of this court must be based on the 4Ub]eot-màtter, and 
cannot dépend on the citizenship of the parties. 
8. Same— FeDbral Çubstion. 

'Sbe court bas lurisdiction because this is a suit arising under a law of the tTntted 
States. . When is a suit one arising under a lawof the TTnited States! When it ap- 
pears that some title, right, privilège, or immunity on which the recoveiy dépends 
will be defeated by one construction of a law of the TTnited States, or sustained by 
tbe opposite construction. 

4. Saue— ToBTS in IndiaN ConNTRT. 

Frior to thé act of July 4, 1884, the plaintiff conld hâve had no remedy in the Xn- 
flian cottntry for the injury oaused by the tort Of défendant; therefora, hé had no 
leniedy aaywhere. 

v.40F.no.6 — 18 
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8. Bamb. 

When that act of oongress gam for the flrst Urne a remedy, tho right of plalntlff 

beoame for the flrst time a pertect rigbit. ' 
0. Bame. 

. Until thls time it was a remedilesa right, and, practlcally, waa no right, as a rlght 

witbout a remedy is no rigtat. Tbis law of oongress gave tbe plaintifl a right or 

privilège for tlie flrst time. 

7. Samb. 

Jurisdiotion exists in a court of tbe: TTnited States aswell wtaere an acbof con- 
^ress for tbe flrst time sives arlghtof action, thus afCording a remedy, as wbere 
it créâtes a right. In elther case It is the existence of a claim to a ri^bt or privi- 
lège that is founded on a law of congress, and is therefore a case arising under a 
law of the United States, — one where a party comes into court to demand somethtng 
conferred on him by a law of congress. : 

8. Kailboas C30MPANIKS— Leasbs— Liabiutt tob Tort?. 

In a case where à railroad companyhM légal authority to lease its road, and does 
lease it, and tnmAover the wholecontrolana management of the road to the lessee, 
it would not be llable for damages oauàad by the torts of the lessee. - To absolve the 
lessor f rom liabillty the lease mùst bé àuthorized by législative authority. 

9. Samb. ' ' ■ ■ •-■;■■ 

A corporation cannot absolve itselt from the performance of Its obligations to the 
public wlthout the consent of the législature expressly given. 

10. Samb. 

The lessor is absolved from liabillty by législative authority, la eSect,' when the 
lease is autborized by law. , ,. 

11. Samb— Récognition or Bxistbncb oï Company. 

Tbe authority is not givenby the act of congress of Jnly 4, 1884, to the Southern 
Katisas Railroad Company, to lease its road situated in tbe Indian country. This 
authority to lease must be expressly giyea. . Congress simply reppgnized the South- 
ern Kansas Railroad as a Kansas corpoiHatlon, haring an'èxistéhce under the laws 
of Kansas, and gave to it certain rights in the Indian country, such as the right to 
; , build itp road through that .country and exercise ail the ordinary powers incident 
' 'to thé ownerémp,^ CohstruotloiiV and «tràration of its roiiâ. 

18. SAilB^POEiBIOÏI GOBP0BAtIOK8-^STA*B.CHARTBM. 

: , A, State, by. fshjartering a corporation, cannot ponfer upon It a légal right to act 
' within tne jurisdlctlôii of ànother State. 

18. Samb. 'k^i-^-^' .■ : ■ . ■: -tt ii, '•:■•, , ■.,.:, ,..,:,,;- 

Every power whloh a corporation exercises In a state other than the one creating 
It dépends for its validity upon the laws of the sovereignty in whioh it is ezeroise£ 

14. Samb— CoNixicT or Laws. 

Courts of justice of a country hâve always expounded and executed oontraots ao- 
cording to the law of tbe place in which they were made, provided that law was 
not répugnant to the laws or polioy of their own country. 

15. Samb— CoMiTT Aflfe PcJVbrs'ç* IPobeiçw CôBPORAtroif s;; ! 

By the comity of nations f oreign corporations are allowed to make oontracts, 
withln their respective limits, not oontrary to thelr kuown policy, or injurions to 
their ihterests»; ; <■ ■ : ■ l r .■ i: 

10. Samb. 

. ,, By.tbte prînoiple.a irailroad oorporatioii bas the right tp exercise «Il of its ordi- 

hàry powërs in a staté other than thàt whibh oreatéd it,— such pp^ert growïng obt 
,of Its franç)ilsp,— snob as inaking contracta in regard to thptranâàctibu of its busi- 

,,,.^, „/iie'88,.sto., 

''17. Samb.. .':,., 

But under sùch a principle of comity a railroad company cannot exerdae, but of 

the State which created it, an extraordinary power, such as is involved in ieçsipg 

., I Itaroad which la rçituatedoutotaaid 8tato; and, when the only authority to leâse 

It is contained in its home charter, It o^pnot lease a road owned by it sitqatpd be- 

yond the limits of the jurisdiotion of such home charter, so as to get rid p;( Us re- 

: .,. spqnsibiU^yto tbe public, \yhic6 it as^umed when it açpepted. the franchise. The 

" ' leasing of its road by a railroad cbmpàiiy Is thé exeroiàé of an extrâordinarypower, 

^ which cannot bé eijceroised by suchootàpany uuIqss express Authority is céiiferred 

;]', /onii. '; ';,:.,,',';o' .,■.'■ ■ v, ,,;'■_, ■,,,',.,,',,,' ' '\,,. ''',',i.. , , ,' 

18, Bamb. - v,- ,,.;' ., . , ... 

Railroad companies being public corporations so far as to be aubjected to^control 

. by législative action, tbey pan do np act which would' amount to a renunoiation of 

. ,. tçair duty to tbe public, or which would djreétly and nécessarily disabl^ them from 

performing it. They cannot, therefore, witbout express autbority,-convey' away 
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by ilease for a lon^ time theîr francliises and oorporate rights. But they may con- 
traot debts, purchase on crédit, and mortgage their personal property not affixed to 
theroad, though used in operating it, as doing thèse thinga would be but the exer- 
cise of ordinary powers. The iaws of Kansas grantingto défendant the right to 
leàse its road cannot operate beyond the sorereiguty of Kansas. 
(SyllctbUs by the OourU) 

At Law. 

This is a suit brought by plaintiff to recover damages of défendant 
for the killing of his horses by the carelessness and négligence of defend- 
ant's agents or servants in running its engine and train of cars over said 
horses, when the same could bave been avoided by the exercise of rea- 
sonable care on the part of such agents or servants. The défendant filed 
its answer, denying the allégations of plaintifPs complaint as to the nég- 
ligent killing, and setting up that before the killing of said horses de- 
fendant had leased its road for 99 years to the Atchison, Topeka & Sauta 
Fe Railroad Company; that the control and management of said railroad 
was entirely in the hands ôf the lessee, and the running of trains over it 
was by the agents and servants of the lessee, and the défendant had noth- 
ing to do with such control, management, or the running of trains on 
said road. The case was tried. Verdict for plaintiflf. Défendant filed 
its motion for new trial, and in it complained specially that the court 
erred in instructing the jury that the lease of défendant to the Atchison, 
Topeka & Sànta Fe Railroad Company was unauthorized by law, and 
therefore void, and that, such lease being void, the lessor was not free 
from liability fôr thé négligent acts of the lessee. The motion for new 
trial was overruled. The otber points raised in the case fuUy appear in 
the opinion of the court. 

Bames, MeUette & Boudinot^ for plaintiff. 

Duvcd & Oravena, Qeo. R. Peck, A. A. Hurd, and Robert Durdapf for de- 
fendant. 

Parker, J., (after statîng ihefads as ahove.") The first question îs, did 
the eighth section of the act of congress of July 4, 1884, give the plain- 
tiff the right to bring a suit iû this court? The section is — 

"That the United States circuit and district courts for the western district 
of Texas, the western district of Arkansas, and the district of Kansas, and 
such other courts as may be authorized by congress, ahall hâve, without réf- 
érence to the amount in controversy, concurrent jurisdiction over ail contro- 
versies arising between said Southern Kansas Railroad Company and the na- 
tions and tr^bes through whose territory said railway sball be conatructed. 
Such courts shall hâve like jurisdiction, without référence to the amount in 
controversy, over ail controversies arising between the inhabitHnts of said 
nations or tHbes and said railway company; and the civil jurisdiction of said 
courts is hereby extended within the limits of said Indian Territory, witliout 
distinction as to citizenship of the parties, so far as may be necessary to carry 
out tlie provisions of this act." 

Counsel for défendant contend that the last clause of the section, to- 
wit, "so faros may be necessary to carry out the provisions of this act," 
is a limitation to the section of such a nature as to limit thej'urisdiction 
of the fédéral courts to such controversies as may arise between the 
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tribes or nations through whose terrîtory the road îs constructed and the 
inhabitants of such tribes and nations to matters necessary to ciarry eut 
the provisions of the act, — in other words, it limits it to such suits be- 
tween the tribes and nations, or members of the tribes and nations, and 
the railroad corapany, as may arise under the act granting the right of 
way. and pertaining to the right of way, and damages for the same; and 
that the same cannot be extended to a suit to recover for a common-law 
tort» a recovery upon which dépends in no manner whatever upon the 
construction of the act granting the right of way to the railroad company. 
If this proposition is true, the nation or tribe, or the inhabitants thereof, 
were left by congress without any remedy for torts comraitted by the 
railroad company; for, as there is no remedy for torts such as was sued 
for in this case at the place where the. same was eommitted, there could 
be no remedy anywhere. As the plaintiff could not sue in the Indian 
country, he could not sue anywhere. Le Fored v. Tolman, 117 Mass. 
109. It is there decided, by Justice Gkay,< that to maintain an action 
_of tort founded upon an injury to person or property, and not upon a 
breach of contract, the act which is the cause of the injury and the foun- 
, dation of the action must be actionable or punishable by the law of the 
place in \yhich it is donc, The latest case on this subject is Carter v. 
Gpode, 50 Ark, 156, 6 S. W. Rep. 719, where the doctrine that is well 
Bustained by Arnerican and English law, as announced in the case of 
, Le Forest v. Tolman, was fùUy and clearly recognized. Then the plain- 
tiff was remediless, unless the provisions of this act gave him a remedy. 
The nations of Indians through whose lands the 120 miles of the Southern 
Kansas" Railroad passes hâve many rights that may be destroyed or af- 
fected by the tortious acts of the^efendant. There are many résident 
Indians, and many lawful résidents in thèse nations who are not In- 
dians. They bave rights that may be affected or destroyed by the tor,ts 
of the défendant. Did congress intend that this road should obtain from 
the United States the franclnse which gave it the right to build its road, 
own it, run it, and reoeive its earnings, and the lawful résidents of this 
country, for a distance of 120 miles, were to be left without a remedy 
for an injury to persohal property, no matter how great the same might 
be, caused. by the négligent and tortious conduct of defendant's agents? 
This is hardly to be presumed. Unless there is an entire absence of any 
language in the act which will, by a reasonable construction, warrant 
the conclusion that it was the purpose of congress to afford a remedy, 
the act must be construed to harmonize with the purpose of congress to 
promote the right and secure justice by affording a means of redrégs to 
the lawful inhabitants of thèse nations for a tortious act eommitted by 
défendant. The language of the eighth section is: " Such courts shall 
hâve like jurisdiction, without référence to the amount in controversy. 
over ail controversies arising between the inhabitants ofsaid nations or 
tribes and said railway conipany." Over ail controversies is vecy cora- 
' prehensive. This is one of the provisions of this act, to which juïisdio- 
■ tibn, without distinction as to citizenship of parties, is extended to the 
-courts to càriy eut, , Mr. Briscoe, the plaintiff, upon the proof, is an in- 
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habitant of the Chickasaw nation. Hîs «tato as such is defined by 
Bouvier, (volume 1, p. 709,) where he says: "An inhabitant is one who 
has his domicile in a place." Briscoe had bis résidence at Purcell, in 
the Chickasaw nation, and it was a légal résidence, as he was living there 
upon a permit. That was his fixed abode. He had none other. There- 
fore he was an inhabitant by authority of the case of In re Wrigley, 4 
Wend. 603, and in fact by ail the authorities. 

To give this court jurisdiction, the right to claim it mnst grow out of 
the subject-matter. It must be a suit or a case arising under a law of 
the United States. When is it a suit arising under a law of the United 
States? When it appears that some title, right, privilège, or immunity 
on which the recovery dépends wi]l be defeated by one construction of a 
law of the United States, or sustained by the opposite construction, the 
case will be one arising under a law of the United States, and one of 
which the fédéral courts hâve jurisdiction, regardless of the citizenship 
of the parties. Cohens v. Virginia, 6 Wheat. 264; Osbom v. Bank, 9 
Wheat. 758; Starin v. New York, 115 U. S. 257, 6 Snp. Ct. Rep. 28, 
and authorities there cited; Insurance Co. v. Wisconsin, 119 U. S. 473, 7 
Sup, Gt. Rep. 260, 

As far as this défendant has rights in the Indian counlry, it is équiv- 
alent to a corporation created by an act of congress; or, if this cannot be 
said to be troe, it is a récognition, to the extent provided by the act of 
congress, of a corporation in existence, having been created under the 
laws of Kansas; and upon this corporation, by this act of congress, there 
is conferred the right to build and run its road through the Indian coun- 
try, and exercise iall the ordinary powers incident thereto. Every right 
défendant has in the Indian coantry it obtained from the act of congress. 
This, by the doctrine of the case of Osbom v. Bank, 9 Wheat. 739, raises 
a fédéral question. I think this doctrine is abundantly sustained by the 
Removal Cases, 115 U. S. 11, 6 Sup. Ct. Rep. 1113. Mr. Justice Bbad- 
tEY, in thèse cases, said: 

"The exliaustive argument of Chief Justice AiAESHALt,, in the Ci^se of Os- 
bom V. Bank, 9 Wheat. 738, * * * readers any further discussion un- 
necessary to show that a suit by or against a corporation of the United States 
Is a suit arising under the laws of the United States." 

The case is one arising under a law of the United States, and conse- 
•quently there would exisl a fédéral question. If a fédéral question ex- 
ists when the corporation is one created under the laws of the United 
States, when a corporation already created under the laws of a state is 
perraitted by an act of congress to enter a country over which the United 
States has jurisdiction, and 'there to exercise the ordinary powers of a 
railroad corporation, this would ereate a fédéral question, as well as in 
the other case. But the fact that a fédéral question exists in the case 
has a more reasonable foundation than this. Hère is a right that for 
the first time becomes a perfect right by its receiving a légal récognition 
by the. provision, for the first time, of a remedy by this act of congress. 
putil this timeit was a remediless right, and, practically, wastherefore no 
right, asa right without a remedy is practically no right. Hère a remedy 
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was for the first titne ^ven by a law of the United States, and thus Ihe 
right, as having an existence, was for the first time recognized by the law- 
making powèr, aûd provision was madeby such power for its enforcement. 
This gives the plaintiff a right or privilège which arises under a law of 
the United States, and gives him the right to come into the fédéral court 
to enforce the right, the same as though the right itself had been created 
by an act of congress. Why does not jurisdiction exist in a court of the 
United States as Well where the act of congress for the first time gives a 
right of action as when it créâtes a right? In either case it is the exist- 
ence of a claim.to a right or privilège that is founded upon a law of con- 
gress. In either case it is a case arising under a law of the United States. 
In such a case a party coMes into court to demand sôraething conferred 
on him by a law of congress. 

The proof in this case shows that, before the killing of the horses of 
Briscoe, the Southern Kapsas Railroad Company had leased, for a period 
of 99 years, its road to the Atchison, Topeka & Santa Fe Railroad Com- 
pany, a corporation created under the laws of Kansàs; that the manage- 
ment of the said Southern Kansas Railroad, and the rtmning of the same, 
was by the employés of the Atchison, Topeka & Santa Fe Railroad Com- 
pany; that the défendant had nothing to do with the running of trains 
or the management of the road in the Indian country; that for this rea- 
son the défendant is not liable to plaintiff. If the Southern Kansas 
Railroad Company had the proper légal authority to exécute the lease 
made by it to the Atchison, Topeka «fe Santa Fe Railroad Company, and 
in pureuance of such authority it had made the leasci and turned over 
the control and management of the road to the lessèe, I believe the true 
doctrine is that it would not be liablfe for damages caused by the torts 
of the lessee. An authorized lease, without any exemption clause, ab- 
solves the lessor from the torts of the lessee resulting from the négligent 
opération and hàndling of its trains, and the général management of the 
leased road, over which the lessor could bave no control. Nugent v. JSaii- 
road Oo., 6 Amer. St. R«p. 151, 12 Atl. Rep. 797. A railroad company 
whosè road is opérated by a léssee in the name of the lessor is liable to 
third persons for the lessee's négligence, unless absôlved therefrom by 
législative authority. A railroad company bas no power to lease its road 
80 as to relieve itself from liability for the non-performânce of duties de- 
volving npon it, in the absence of législative authority, expressly given. 
Railroad Co. v. Dunbar, 71 Amer. Dec. 291 . The franchises of a railroad 
company-are intended to bé exercised for the public good. This is why 
they are grarited. A corporation Cannot absolve itself from the perform- 
ance of its obligations to the publie without the consent of the législature , 
expressly giVen. Singleton v.ifeiiîroadCb., 48 Amer. Rep. 574; RaUroad 
Co. v. Banon; 5 Wall. 90. That the lessor is absôlved from liability by 
législative authority, in effectî when the lease is authorized by law, I 
bdieve to be the true doctrine. 

It isclaira'ed by defendaïit thàt it had authority to make the lease; 
that this authority is derived froih the act of congresS which authorized 
the building of the road through the Indian nations; and, if the author- 
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ity is not to be found thëre, that it existed by virtue of the authority 
of the laws of Kansas, ander which it held its charter. It is clear to 
my mind that the authority to lease is not given by the act of congress 
of July 4, 1884, which gave the défendant the right to build its road 
through the lands of the Indian nations. This authority, under this 
. act, i^ claimed by virtue of the tenth section thereof, This section dé- 
clares that — 

"The said Southern Kansas Ballway CJompany shall accept this right of 
way upon the express condition, binding upon itself, its successors and as- 
signs, that they will neither aid, advise, nor assist in any effort tending to- 
wards the changing or extinguishing of the présent tenure of the Indians in 
their land, and will not attempt to secure from the Indian nations anyfurther 
grant of land, or its occapancy, than is hereinbefore provided. " 

This is the only part of the act that mentions the word "assigns." 
There is no express power to lease the road in the act. The use of the 
words "assigns" and "successors" in the tenth section of the act does not 
necessarily imply that the corporation eau transfer ail of its property and 
franchises to another corporation bv lease. Bnûroad Co. v. Railroad Co., 
130 U. S. 1,: 9 Sup. et. Rep, 409;' Thmasv.BaUroad Co., 101 U. S. 71; 
Railroad Co. v.JiailroadÇQ., 118 U. S. 290, 6 Sqp. Ct, Eep. 1094. By 
thèse aqthorities the principle is enunciated — . ' 

"That, unless specially authorized by its charter, or aided by someotber légis- 
lative action, a railroad Company cannot, by lease or Othejr pontract, tprnoverto 
another company for a long period of time its road, and al] its appurtehances, 
the use of its franchises, a^d the exercise of its powers; nor can any other 
railroad company, without similar authority, iliàkea ebntract to secure and 
operaté sùch road, franchises, and property of the flrst corporation; and that 
such à oontract ia not among the ordinary poweirs of a railroad company, and 
it: is not to be presumed .from tbe usnal grant of powers in a railroad cbar- 
■,ter;"-,:. ■'■,.... 

Under this rule there is cleariy no right given to the Southern Kaiisas 
Railroad' Company by the act of congress to leàse its road. It simply 
recognized the existence of this company as a Kansas corporation, and 
gave it certain rights in the Indian country,— such as the right to Ijuild 
its road through such country, and exercise ail the ordinary powers in- 
cident to the ownership, construction, and opération of its road. 

But it is claimed that its Kansas charter gives it the right to lease its 
road. If this road was in Kansas, the position would be well taken. 
The power to lease the road in Kansas would eiist. 

"A stafe cannot, by chàrtering a corporation, confer upon it a légal right 
to act within the jurisdiction of another state." 2 Mor. Priv. C!orp; § 958. 

. It isa fundpmental principle that the lajwsof astatecan bave no bind- 
ing force priopm vigoreoutside of the territorial limits and jurisdiction of 
the state enactiug theni., Section 959, Id. The charter of this road, or 
the laws of Kansas under which it exists, does nQt give it the right to 
exercise its powers beyond the state of Kansas. Its powers under its 
• Kansas charter cannot be exi^rçised in the Indian cpuntry unless permit- 
ted to be e^erqised by tbiBaato^ congress; and they can be esei:cised only 
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to the exteut 8o permitted. In the case of Runyan v. Chster^s Lessee, 14 
Pet. 122, and in Bank v. Earle, 1.3 Pet. 519, the suprême court of the 
United States said : 

"Every power which a corporation exercises in another state dépends for 
its validity upon the laws of the sovereignty in wlilch it is exercised." 

It was further held, in the above cases, that à corporation can make 
KO valid contract without the sanction, express or implied, of the ]aws 
of such sovereignty. It is decided in Bank v. Earlcj 13 Pet. 524, that 
courts of justice hâve always expounded and executed oontracts accord- 
ing to the law of the place in which they were niade, provided that the 
law was not répugnant to the laws or policy of their own country. The 
court, in the above case, held the rule to be "that, by the comity of na- 
tions, foreign corporations are allowed to make contracts under their re- 
spective limité not contrary to the known policy of such nations, or in- 
jurions to their interests." This gives a railroâS corporation thé right 
to exercise ail its ordinary powers growing out of its franchise, such 
as making contracts in regard to the transaction of its business, as was 
the case in Railroad Co. v. GMard, 109 U. S. 527, 3 Sup. Ct. Rep. 363. 
But when it undertakes by a lease of its road to get rîd of its responsi- 
bility or liabilities to the public, which it assumed when it accepted the 
franchise, it would be exercising an extraordinary power, which may be 
greatly préjudiciel to the public, and therefore is contrary to the known 
policy of a State, and injurions tb its interests, and cannot be exercised 
unless the state, by express authorityconferred, authorizes it tobedone. 

The exécution of ti contract of lease by the défendant by which it 
parted with its franchise for tbree générations is not among its ordinary 
powers. I take the rule to be, in this country, that the ordinary pow- 
ers vested by the law of ils création may be exercised anywhere by the 
rule of comity. The granting of this franchise in the Indian country by 
congress was the granting of a right in which the public has a large in- 
terest. Railroad companies being public corporations so far as to be 
subjected to control by législation, they can do no act which would 
amount to a renunciation of their duty to the public, or directly and 
necessarily disable thera from performing it. They cannot, therefore, 
convey away their franchises and çorporate rights. But they may "con- 
tract debts, purchase on crédit, and mortgage their personal propertynot 
affixed to the road, though used in operating it," as thèse would be but 
the exercise of their ordinary powers. 1 Wat. Corp. 589. There is 
nothing in the act of congress authorizing the défendant to build its road 
perniitting it to lease it. The laws of Kansas granting the extraordinary 
power to défendant to lease its road cannot operate beyond the sover- 
eignty of Kansas. Before défendant could lease its road in the Indian 
country it must hâve the consent of the other party to the contract, — 
the United States. This consent must beexpressly given. It might be 
given by the act of congress directly, by the use of appropriate words in 
the act, or by the adoption of the power in the Kansas charter; but it has 
done neither, and therefore, as far as the public is concerned, it does not 
ezist. I Qim not deciding what thèse two companies may do as affecting 
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each other, but simply, as far as the public is concerned, this act of 
leasing is an unauthorized lease. This beilig so, the défendant company 
is liable to third parties for damages occasioned by the tortious acts of 
the lessee of défendant. The motion for new trial, for the reasons above 
giveu, must be overruled; and it is so ordered. 



Jones v. Bond. 
(Clreutt Court, S. D. Kississippi, H. D. Beptember 35, 1889.) 

1. Kailboab Companies— Neguobncb— Runniko Ovbk Doe. 

In an action for damages for the killing of a dog by a railway tratn, the englneer 
testified that while rounding a ourve, in a deep eut, on a down grade, he saw the 
dog ahead, and immediately reversed bis engine, sounded the alarm whistle, and 
did ail he could to avert the accident, and the fireman corroborated him. Witneases 
for the plaintiff testified that they heard the whistle, but supposed it to be for the 
town the train was approaching. The only witness on the part of the plaintlft who 
saw the accident, testified that the dog was running along the track. The engineer 
testified that she was crossing the track. The dog was eut in two parts about the 
middle of the body. Meld, that plaintiff was not entitled to recoyer. 

9. Same — Evidence. 

Under Code Miss. § 1059, providing that, in actions against rallroad companies 
for injuries to person or property, proof of the injury inflicted by the running of 
locomotives of cars of such company shall be prima fade évidence of the want of 
reasonable sklU and care on thp part of its employés, the presumption created by 
the statute ceases when the prima fade case made out by proof of injury Is re- 
butted by évidence ou the part of défendant. 

Ai Law. Action for damages. 
Harry Peyton, for plaintiff. 
W. L. Nugent, for défendant. 

HiLL, J. This cause was submitted to the court, upon the questions 
of fact as well as law, upon pétition, answer, and proofs. The pétition, 
in substance, allèges that petitioner was the owner of a very valuable 
bitch, of the setter tribe, from which he semi-annually obtained a large 
number of puppies, that he sold for a large sum; that said bitch was of 
the value of $150; that on the 19th day of January, 1889, she was on 
the track of the Vicksburg & Meridian Railroad, then being operated by 
the défendant as receiver under the orders of this court, and that, through 
the carelessness and négligence of said employés, the locomotive and 
. passenger train, then passing over said road, ran over and killed said 
bitch, to the damage of petitioner $150. The answer admits the kill- 
ing of the animal, but dénies that it was the resuit of any want of care 
on the part of the engineer, but, on the contrary, insists that it was un- 
avoidable. Whether it was so or not is the only question to be decided 
under the proof taken and submitted by both parties. The testimony 
of the engineer and fireman running the traiû, taken together, if true, 
is a clear défense to the claina of petitioner. The évidence on the part 
of the petitioner makes a pretty strong prima fade case of liability. The 
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petitioner, "by his counsel, relies upon section 1059 of theCode of 1880, 
whicb^reads as foUôws: 

"In ail actions against railroad companies for damage done to persons or 
property, proof of in jury inflicted by the lunning of the locomotives or cars of 
such Company shall be prima fade évidence of the want of reasonable skill 
and care upon the part of the servants of such compaay in référence to such 
injury." 

The reason for this exceptional rule of évidence is that thèse injuries 
■ are often coramitted (especially on property) when no one else observes 
them except the employés operating the train; and this is often the case 
in regard to injuries done to persons. Hence, after the injury is admitted 
or proved, it is but reasonable that the railroad company, or the receiver, 
(as in this case,) having control of those who hâve the best opportunity 
to know, shall be called upoi^ *to explain how the accident or injury oc-^ 
curred. But I believe a fair construction of the statute is that, as soon 
as the prima fade case thus made out is rebutted by the évidence on the 
part of the défendant, the whole testimony is considered as in other 
cases, the presumption created by the statute from the fact of injury 
ceases, and the controversy ia to be decided by the weight of the évi- 
dence on both sides. I am not aware of any ruling of the suprême 
court of the stateto the contraiy... I hâve, within my judicial expéri- 
ence, tried quite a number of cases for injuries to persons and property, 
^ against railroad companies and recéîvçrs, from alleged carelessness and 
"négligence on the part of employas operating railroad trains, and hâve 
read the opinions of the courts in "many more cases, but this is tKfe first 
dog case that has been brought to my attention, and therefore I am at a 
loss to know what rule to apply. I présume the reason that other cases 
of like kind hâve not. been before the courts is that 'the dog is very saga- 
cious and watchful against hazards, and possesses greater ability to avert 
injury than almost any other animal; in other words, takes better care 
of himself against impending dangers than any other. He can mount 
an embankment, or escape from dàngerous places, where a horse or cow 
would be altogether hélpless; hence the same care to avoid injuries to 
an intelligent dog on a railroa,d is not required on the part of those op- 
erating the trains that is required in regard to other aniihals. The pre- 
sumption is that such dog has the instinct and ability to get out of the 
way of danger, and will do so, unless its freedom of action is interfered 
with by other circumstances at the time and place. The proofs on both 
sides show that there is a curVe in the railroad at, or immediately east 
of, the place where the bitch was killed, and that the railroad at this 
point is in a deep eut, so that the engineer could not see her at any great 
distance, and that it was on a down grade. The testimony of the engi- 
neer is that, as soon as he saw her, he reversed his engine, sounded the 
alarm whistle, and did ail he could to avert the accident; and thàt the 
animal attenàpted tb cross thé tràck, when she was run over and killed. 
The fireman testifies that he was oiling sorne part of the machinery, and 
did not see the accident, but did hear the alarm whistle, and knew that 
the engine was reversed. The witnesses on the part of the petitioner 
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testify that they heard the whistle, but thought ît Was the whistle giv- 
ing notice of the approach to the town of Clinton, as it was about the 
place where such whistle is usually sounded. It is very iiatural that 
they should hâve reached this conclusion. It was the business of the 
engineer to Sound the whistle; and he must be presumed to know more 
about it; and the purpose of sounding it, .than any one else. The fac^ 
that he was the employé of the défendant is not a sufiicient reason fo'/ 
disregarding the weight to be given to his testimony. Besides, the fim- 
man corroborâtes him in the statement that he sounded the alarm and 
reversed the engine. There is a différence in the testimony of Simpson, 
the only witness on the part of petitioner, who says he witnessed tho 
accident, and the engineer, a,s to whether the animal . was running along 
the track or crossing it when the killing occurred. The undisputed fact, 
that she was eut in two parts about the middle of her body is stron^ 
corroborative évidence that she was crossing the track. A careful con ■ 
sideration of the testimony on both sides satisfies me that the petitionor 
has not made out, by the proof, a case entitling him to damage as al- 
leged in bis pétition. As the case is a novel one, he will not be taxed 
with the defendant's costs, but will pay aU the other costs, and his péti- 
tion will be dismissed. 



GiLES V. Paxson et al. 
(C1/reuÂt Court, N. D. Imoa, E. D. October 29, 1889.) 

Vbhbob aîtd Venbee— Conthacts— Pbbformance. 

TJnder a contraet for the purchase of aa interest in real estate, to the aiget part 
of which titles were admitted to be imperfect, reserving to the purchap^r the priv- 
ilège of making "a further investigation of the condition of the propeny aforesaid, 
and if, upon such examination, it is not found satisfaotory, and that the repré- 
sentations as made by the parties of the flrst part are substantially correct, the 
said purohaser has the privilège of declaring said contraet nnll and void " by giving 
notice within a certain time, It is for the parchaser alone to détermine whether he 
shall complète the purchase, and his right to refuse to complète it Is not aflected 
by any action of his in pursnanee of another and independent provision of the same 
contraet, that ail of the parties thereto shall bave the option of taking a pro rata 
share of land subsequently parchased by any of tbém. 

At Law. Action on contraet. 

Adams <fe Mathews, for plaintiff. 

H. C. Noyés and Ed. P. Seeds, for défendants. 

Shiras, J. On the 17th day of January, 1887, the parties to this 
action entered into a contraet in writing touching Ûie purchase by plain- 
tiff of an undivided one-third interest in certain lands in the states of 
Missouri land Arkansas, in whiçh the défendants were interested. The 
contraet sets forth at considérable length descriptions of the various tracts 
of land intended to be included within fhe contraet; averring that "the 
eaid parties of the first part daim ownership to about 22,533 acres of 
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land, as perfected titJes, and to about 39,694 acres more, fhe tîtles to 
which are subject to tax and other conditions, regarding which effort is 
now being made to perfect and détermine against adverse claims." After 
describing certain lands not intended to be included in the sale, the con- 
tract further provides that — 

"Whereas, the said William A. Giles, party ot the second part, is desirous 
of purchasing an undivided one-third interest in ail said above-described 
lands and interests, as owned by said parties of first part, (with exceptions 
set forth and reserved.) for the sum of eleven tliousaml dollars, now, there- 
fore, it is mutually agreed by ail parties hereto that said purchase and sale be 
made, and the same is hereby consiimmated, subject to the privilège given 
said Giles to ntiake a furtlier Investigation of the conditions of the property 
aforesaid, and also of the titles tbereto. And if, upon such examination, it 
is not found satisfactory, and that the représentations as made by the parties of 
the first part are substantially correct, then said Giles has the privilège of de- 
claring said contract null and void by giving notice in writing to W. Henry 
Williams, of Chicago, or to said Charles Paxson, at Manchester, lowa, by reg- 
istering said notice at Chicago post-ofl9ce, or personal notice of his (the said 
Giles') intention to make void this said contract, in which case said flrst parties 
hereby promise and agrée to repay to said Giles any and ail moneys paid by 
him on this contract, with interest at six per cent, per annum after May 15, 
1887, within 90 days after May 15, 1887. If said Giles, on or before said 15tb 
day of May, 1887, décides to consammate this purchase, he shall then give 
due notice, and shall make in addition to the payment of ($5,000) flve thou- 
sand dollars at the time of signing and deli vering this contract, the receipt of 
which is hereby acknowledged by parties of the tirst part, the further sum of 
six thousand dollars in cash on or before July 1, 1887, and then a full con- 
veyance or assigument shall be made by the parties of the first part hereto to 
the said second party of a full undivided one-third interest of the lands and 
interests herein referred to in Arkansas and Missouri; it being understood 
that any expense and care in the management of said estate and disburse- 
ments made in perfecting titles to the same sliall be chargeable and paid by 
parties in întërèst in proportion to their several interests at the time of con- 
sumniating this çontraut. It is also agreed, in the event of further purchases 
of interests in Arkansas by any of the parties hereto, it shall be at the option 
Of ail parties to take a pro rata share in the same at net cost. Ail offers for 
the purchase of any lands herein referred to must be consented to by ail par- 
ties hereto. The parties of the flrst part agrée to furnish abstracts of per- 
fected titlea, and other évidences of title, to the aforesaid land to the party of 
the second part within 90 days. In witness whereof," etc. 

By mutual agreement, the time allowed Giles for examinîng the titles 
and condition of the lands was subsequently extended nntil June 20, 
1887. The défendants furnished to the plaintiff, for his examination, 
certain abstracts of title-deeds, and other évidences of the state of the 
titles, and the plaintiff went to Arkansas for the purpose of examining the 
lands; and on or about the ISth of June, 1887, he gave notice, by send- 
ing a registered letter to Charles Paxson, that he had concluded not to 
complète the purchase, and he also demanded the repayment of the 
$5,000. The other parties refusing to repay this sum, this action was 
brought for the recovery thereof. 

The right of plaintiff to recôver turns upon the construction to b& 
placed upon the contract reserving to Giles the privilège of making in- 
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vestîgation tonching the lands, and the titles thereto, and, îf not found 
satisfactory, to then déclare the contract at an end. The position of the 
plaintiff is that the contract made him the judge of the acceptability of 
the titles; so ttiat his détermination, made within the time allowed him 
for examination, and duly notified to the other T)arties, would either 
make the contract binding or terminate it. On part of the défendants, 
it is insisted that the plaintiff is bound to show a sufficient reason for 
his alleged dissatisfaction; or, in other words, that the plaintiff cannot ter- 
minate the contract at his own pleasure, but can do so only if good 
ground exists for refusing to carry it ont, or that, if the facts show that 
he ought to be satisfied, the law holds that he is satisfied. There can 
be no question that as to certain kinds of contracts the rule contended 
for by défendants is applied, Thus, if one is induced to expend money 
or labor in the production of some article, or in the improvement of an- 
other's property, under a contract which binds him to do the work in a 
satisfactory manner, the one party cannot ordinarily retain the benefit 
of what has .been done, and yet repudiate tbe obligation to pay therefor 
by merely claiming that the contract has not been perfonned in a man- 
ner satisfactory to him. If the work or labor has been reasonably per- 
formed, according to the terms of the contract, it is held that the party 
is bound to be satisfied therewith because he has received ail he con- 
tracted for. So, in sales of real estate, if a party contracts to sell a given 
pièce of realty, and to convey a good and satisfactory title, the conlract 
is met if the title conveyed is suflScient, and the vendee cannot nuUify the 
contract by claiming that he is not satisfied, or by alleging frivolous ex- 
ceptions to the chain of title. The rulings in thèse and similar classes 
of cases go upon the principle that the contracts of the parties niust be 
reasonably construed; and, so construing them, it is held that ail the one 
party has the right to demand of the other is such a performance of the 
contract as is reasonable, in view of the subject of the contract. If, how- 
ever, thé contract is so drawn that it is plain that it was the intent of 
the parties that the test of fulflUment should be the judgment of one of 
the parties, there is no reason why such a contract should not be held 
binding, It is so expressly held in regard to contracts to furnish articles 
to serve or gratify personal convenience, taste, or the like. Suppose 
an artist contracts to paint a portrait or other picture,, and it is expressly 
agreed that the other party shall not be compelled to accept the picture 
unless it is entirely satisfactory to him. By such a contract the artist 
undertakes that he will furnish a picture satisfactory to the other party, 
and the latter cannot be compelled to take it unless he is satisfied with 
it. So, if A, contracts to sell a horse to B. for an agreed price, it 
being stipulated that B. shall hâve the right to drive the animal for a 
given period, and then, if he is not satisfied with him, he can return the 
horse and terminate the contract, certainly B. cannot be compelled to 
keep the horse unless he is satisfied with him. In each case the ques- 
tion is, what is the true construction of the contract? 

Taking into accountthe subject of the contract, and the relation of the 
parties thereto, and construing tbe language of the contract in tbe light 
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thus thxown thereon, if it is déar thât the parties haïvè agreed that the 
one party shdl hâve the right to décide, after a furthet œcBioinalàon or 
trial; whelherhe is satisfied to complète the purchase, certaîûly the 
courts cannot refuse to enforcethts agreementasthe parties hâve; made it. 
What, thetijis the construction tôbeplaced upon the contract signed by 
the parties to the présent action? It appears that the défendants were 
speculating in lands in Missouri and Arkansas. They claimed that they 
had perfected the titles to atîout 22,633 acres, and claimed the ownership 
of some 39,694 acres additionaly. the titles to -which were yet unsettled. 
It also appears thàt it was their. purpose to continue the business of buy- 
ing up tax and other titles to other lands, and to sell the same at a profit. 
The business was not that of buyihg lands for cultivation and improve- 
ment, but that of buying and selling with a view to a money profit. It 
was proposed that the plaintiff should become interested in thèse pur- 
chases to the extent of taking an.aridivided one-third share, paying there- 
for the sum of $11,000. The interest to be acquired by Giles, and the 
amount to be paid therefor, were agreed upon; but there was reserved to 
Giles the privilège of making "a further investigation of the condition of 
the property aforesaid, and also the titles thereto; and if, upon such ex- 
amination, it is not found satisfactory, and that the représentations as 
made by the parties of the first part are substantially correct, then said 
Giles bas the privilège of declaring said contract nuU and void," etc.; it 
being further provided that, in case he concluded to complète the con- 
tract of purchase, he should give notice thereof to the other parties. 
When this paper was signed, in efiect it conferred upon Giles the right 
to become a purchaser of an undivided interest in the lands named. 
From the récitals of the paper, it is apparent that Giles had not fuUy 
committed himself to the purchase, but had reserved to himself the right 
to make further investigation into the condition of the lands, and the 
titles thereto. Counsel for défendants admit that Giles was not abso- 
lutely bound, and that, if suSicient reason therefor existed, he had the 
right to refuse to proceed further, and to recover back the money already 
pàid; but their contention is that it was not for Giles to détermine finally 
the question whether the condition of the property and the titles was or 
was not satisfactory, but that he was bound to be satisfied i^ the condi- 
tion of the property and titles, upon examination, were found to be such 
that he ought to hâve been satisfied. The time within which Giles was 
to make the investigation, and détermine whether he would nullify or 
complète the proposed purchase, was limited in the contract. He was 
required to make the investigation, and reach a conclusion thereon, 
within a given time, and to give notice thereof to the other parties. No 
criterion for reaching the conclusion, nor tribunal for deciding it, other 
than Giles' own judgment, is provided in the contract; and hence it is 
clear^that it must hâve been the intent of the parties to leave the décis- 
ion of the question to Giles' own judgment. / 

It is urged in argument that the principle should be applied that, if 
Giles ought to hâve been satisfied, the law will hold him bound. The 
facts of the case show that it would be impossible toapply this princi- 
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pie la ihe way contended for. What criterion couîd a court apply in 
determining whether Giles was bound to be satisfied? The property 
dealt with is real estate; and the contract itself providea that Giles is 
not bound to complète the purchase unless the titles are, upon investi- 
gation, found to be satisfactory. If the ordinary rule touching realty is 
applied, then Giles would not be bound to complète the purchase, unless 
the other parties fumish good titles to the entire propertyj for a title 
cannot be said to be, in law, satisfactory, unless it is sufficient to convey 
the property to the grantee. The défendants do not claim that the évi- 
dences of title that they fumished for Giles' inspection were such as to 
show a good title to the entire body of the land ; and the agreement on 
its face shows that, as to the larger part of the lands, the titles held by 
the défendants were imperfeçt. 

Upon the argument it was said that ail Giles could demand was that 
the other parties should fiirnish merchantable titles ; that is, titles that 
could be dealt in as matter of spéculation. It is apparent from the con- 
tract and the évidence that the parties understood that the titles in ques- 
tion, and the interest of the défendants in the lands, was of a purdy 
spéculative character. Now, when Giles was asked to become a pur- 
chaser, it was not expected or represented by the défendants that they 
would be able to show that they held good titles to the entire number of 
acres. They claimed to hâve sufScient interest in the lands to make it 
an object to Giles to purchase an undivided interest therein for the price 
named ; but it was a matter of spéculation, and, before Giles would 
agréé itofinally become interested, he reserved the right to further in- 
vestigate, not only the titles, but the condition of the lands, in order to 
détermine for himself whether he would purchase an interest or not. The 
suggestion that ail Giles could demand was merchantable titles, in the 
sensé of titles that might be dealt in as a matter of spéculation, is illu- 
sive, for it furnishes no criterion for determining whether Giles ought to 
hâve been satisfied or not. There is a no market rate for titles, nor is 
thereany rUle for determining what would constitute merchantable titles. 
Construing the contract, then> with référence to the subject-matter, no 
force can be given to its provisions giving the privilège of faî«ther inves- 
tigation to Giles unless it be held that he had thereby reserved to him- 
self the right to investigate the condition of the lands, and the titles 
thereto, and, having made such investigation, to then détermine whether 
he would complète the purchase or not. 

It is further urged that the right to nullify the contract does not exist 
in favor of Giles unless tlie représentations made by the parties of the 
first part are not substantially correct. Viewing the contract as an en- 
tirety , it must still be held that the right to examine into and détermine 
this question was reserved to Giles himself. The contract requires the 
entire investigation to bemadewithin a limited time, and requires Giles 
to décide whether he will proceed or retract. Theultimate question re- 
served for Giles' décision was whether he would complète the purchase 
of the undivided one-third interest or not; and ail the matters to be iu- 
vestigatedi vtfhether as to tàe condition of the lands, the state Of the 
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titles, or the représentations ôfthe défendants, were to be învestîgatéd, 
in order that he niight understandingly exercise the judgment reserved 
to him of decidîng wiiether he would or would not proceed with the pro- 
posed purchase. AU the questions to be investigated were reserved for 
his judgment, or none of them were; and, according to the fair construc- 
tion of the contract, the privilège of declaring the contract null and void 
is reserved to Giles if, upon investigation, he should détermine that the 
représentations made were not substantially correct, or that the condi- 
tions of the property or of the titles were not satisfactory. That this 
was the understanding of the parties at the time that the contract was 
entered into is further shown by the fact that no conveyance was exe- 
cuted to Giles of an interest in the property, but, on the contrary, it 
was provided that if Giles, after investigation, decided to proceed with 
the purchase, he was then to give notice of such conclusion, and com- 
plète the payment of the sum specified, and then the conveyance to him 
was to be executed. Taking ail the provisions ofthe agreement into 
considération, it is clear that both parties understood that it was left to 
Giles to décide, after due investigation, whether he would proceed or not; 
and as it appears, from the évidence, that Giles made the investigation 
he was privileged to make, decided that he was not satisfîed to further 
proceed, and gave the notice in writing of such conclusion, as provided 
for in the contract, no good reasoh is assigned why the court should hold 
that he is still bound as a purchaser of an undivided interest in the lands 
described in the contract. 

It further appears in évidence that, pending the décision of the 
question whether Giles would complète the purchase named, he bought 
certain lands known as the "Bradshaw Purchase," and Williams con- 
tracted for certain other lands. In the written agreement already re- 
ferred to, it is provided that, "in the event of any further purchases 
or interests in Arkansas by any of the parties hereto, it shall be at 
the option of ail parties to take a pro rata share in the same at net 
cost." When Giles sent the notice to défendants of his conclusion not 
to proceed further with the purchase of the lands described in the 
contract, he also notified the défendants thathe had made the Bradshaw 
purchase, and that they could become interested therein by paying two- 
thirds of the cost thereof, and, further, that he might wish to take a 
third interest in the lands contracted for by Williams. It is now claimed 
that by this action on part of Giles he nullified the notice not to proceed 
with the purchase named in the contract, upon the theory that the con- 
tract was an entirety, and that he could not refuse to proceed with the 
purchase of the named lands, and yet treat the contract as in force. 
The plaintifF is not claiming the right to rescind the contract on the 
ground of mistake, fraud, or other like fact. On the contrary, he is 
seeking to enforce that part of the contract which gives him the right to 
demand the repaynaent of the $5,000 in case he should not décide to 
proceed in the purchase of an interest in the lands named. The right 
reserved to both parties to participate in the benefits of any ôther lands 
purchased in Arkansas is not, in terms, made dépendent upon the quea- 
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tîon whether Giles shouM or should not complète the purchase of an in- 
terest in the lands named; and hence his statement to the others, thaf 
he conceded to them the right to take an interest in the Bradshaw pur 
chase, and claimed a like right in the Williams contract, cannot affec' 
his right to refuse to complète the purchase of,an interest in other lands. 
It certainly cannot be true that if, during the time Giles was investigat- 
ing the titles to the 62,000 acres of land, the other parties had concluded 
to take an undivided two-thirds interest in the Bradshaw purchase, 
and Giles had conveyed it to them, thereby Giles could hâve lost tha 
right to refuse to proceed in the purchase of an interest in the other 
lands. The fact that the other parties were satisfied to take an interest 
in the Bradshaw purchase would not affect the actual condition of the 
titles of the 62,000 acres, and could not deprive Giles of the right to in- 
vestigate -their condition, and, upon such investigation, to détermine 
whether he would complète the purchase of an interest therein or not. 
The same is true of the corresponding right reserved to Giles of partici- 
pating in the benefits of other lands purchased by any of the parties of 
the tirst part. Thèse respective rights are merelyoptions reserved to the 
respective parties, not obligations compelling them to purchase interests 
in other lands; and they do not limit or modify the right reserved to 
Giles to détermine for himself, upon investigation, whether he would 
complète the purchase of an interest in the other named lands. This 
being the correct construction of the contract, it follows that Giles had 
the right to détermine, upon investigation, whether he would complète 
the purchase or not. Having decided not to complète it, and having 
given notice of such décision to the other parties, then the latter became 
bound to repay him the $5,000 received from him. Having failed to 
repay the amount, plaintiff is entitled to judgment therefor, with 6 pei 
cent, interest from May 15, 1887, and also for costs. 



The Kimbeblet. 

Baker Salvage Co. v. The Kimberley. 
(IHatrict Court, E. D. Virginia. June 16, 1888.) 

BALVAGB — AWABD. 

The steamship K., valued, together witU her cargo, at $490,000, was stranded on 
December Ist off False Cape shoals, Atlantic coast. Ttie vessel was 330 feet long, 
3,760 gross tonnage, and had been driven 8,000 feet from deep water, and thrown 
high upon the shore, broadside to the sea, and imbeddcd in the oulcksand,— a most 
perilous position. The libelants came at once to her resoue, and flnally succeeded 
in getting the vessel off on January 36th. Some nine vessels, valuédat $164,000, 
were employed in the service. The vessels and men incurred serions and continued 
rlsks on account of storms off that coast. A large part of the cargo was moved 
3,000 feet in surf -boats ; it being impossible to get a larger vessel near the K. The 
K. was so flUed with water as to render her ejigines useless, and very little assist- 
ance was received from her. The libelant's actual outlay was $46,000. Seld that, 
in addition to the quantum meruit allowauee, Ubelant was entitled to one-flfth of 
. thevalue saved, viz., $98,000. 
v.40p.no.5 — 19 
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2. Same— iNOORPOnATEr Saivaoe, CoMPAinesi 

An incorporated wrecking and salvage company may be granted salvage awards 
as liberally as natural persons so engaged. 
8. Same-^&elbaSb os RiGHT TO Merttobiotjb AWAlilD. 

An agreement between the.salvors and tbe ^ents of the vessel in distress that . 
the salvors shaU proceed to save the cargo and vessel, if possible, the compensation 
to be subseqnentlyfixed byarbitratlon or the court, at the option of the vessel, wiU 
not bar the salvor's right to repeive a meritorious award. 

In Àdmiralty. On a libel for salvage. 

Sharp & Hughes, for libelant. 

Bute", StiUma/n, & Hubbard, for the underwritera. 

Hughes, J. The steam-ship Kiihberley, a British vessel bound from 
New Orléans to Liverpool, by Mvày of Hampton Rçiads, for coal, laden 
with 8,000 baies of cotton, 15,086 bùshels of corn, and 24,153 bushels 
of wheat, \Vas strahded, near njidnight on Thursday,'December 1, 1887, 
i^ a heavy stbrm, on the Atlantic beach, at False Oape shoals, off Curri- 
ttick county, N. G., àbout 1} miles- south of the Virginia state Une, near 
the United States life-savîng station No. 6, 30 miles south of Cape Henry. 
The ship was 350'feet long, 41 feet wîde, and 33 feet in depth of hold. 
Hergross tonnagôWas 3,760, andnet tonnage 2,464. Shehadbeendriveii 
by force of wind and tide, when beached, 3,000 feet from deep water, 
across two reefs of sand, and thrown high upon the shore, ■where she lay, 
ont of the water as to her bow, ànd in only five feet of watër as to her 
stem, but irhbedded ih the sand 15 feet 6 inches aft, and 17 feet 6 inches 
forward. She lay broadside, heading southward, at an angle of 16 deg. 
witii the beach, She lay on a bottom of quicksand, which at False cape 
is cômmixed Veith a broken layer bf yellow clay and roots of trees, which 
once fdrmed k promontory of land that has been undermined and sunk 
by the sea, and forms a lumpy bed, from which the extrication of a 
ship of large size is more difficult than from a bed of unmixed sand. The 
danger of going to pièces in such a position was very great to the ship. 
It was a season of the year when high seas were constantly running in, 
and breaking upon the beach. Thèse waves, coming against the broad- 
side of the ship, along a spàce of 350 feet, would part, and rush with 
great force around each eçd of the ship, washing the sand and détritus 
from under the ends, and leaving à, bank under tne middle parts. This 
action of the water on tli|,ti co9,st subjects a loaded ship to great strain, 
and to the danger, under the strain, of hogging, breaking up, and going 
to pièces. The strain upon the Kimberley was very great, as explained 
itl the'evidetiCe. 1 went myself aboard of her when she waS lying at a 
^barf in Norfolk, and observed, besidesthe évidences of strain given by 
TVitnesses, that the upright solid i|;oii posts, some four inches in diameter, 
whieh stand one above the other between the différent decks amidships, 
are several pf them very rnttch bent from fhe pressure which they sus- 
tained. Nothing but the extraordinary strength of this strongly built 
iron vessel prevented her from breaking in two when lying at the beach. 
The présence of roots of trees and lumps of clay under the Kimberley 
lessened the danger of hogging, but made it mtich more difficult for the 
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salvors, wb?n /jihey tpok hoWof tbe ship with theîï cables and winGhes, 
to élue her around, stem orbpiv tosea, and to draw her seaward from her 
perilous position. When the ship was.beaohedj ail her crewabandoned 
her, and sought safety in the life-saving station which htia. been men- 
tioned, except her master, her mate, and two engineers, who, exeept the 
mister, afterwards entered into the service of the salvors. Such is the 
physical condition of the country in shore at False cape that saving the 
cargo by landing it on shore was not practicable, or for a moment thought 
of. Information of the stranding was given frora the life-saving station 
by tjelegraph to Norfolk, and was by the signal service officiais ofthe 
United States communicated to the salvors on Friday, Deceniber 2d, the 
day after the disaster, after 11 a. m. Thereupon the salvors' steam-tug, 
the Victoria J. Peed, was dispatched to the help of the Kimbeirley, un- 
der command of Capt. Charles L. Nelson, a skillful and experienced 
wreck-niaster and mariner, with a full complément of seamen and wreck- 
ers and wrecking implements and appliances. On board the Peed were 
also Capt. Lauder, agent of the underwriters at Norfolk, and a derk in 
the office of the British consul at Norfolk. The Peed duly reached the 
vicinity of the stranded steamer, and Capt. Nelson at once reported to 
the salvage company at Norfolk the situation of aifairs, and indicated 
the measures necessary to be taken. The sea was too heavy, and the 
water of top little depth, for the Peed to approach within 2,000 feet of 
the Kimberley then, or at any time during the salvage service. On the 
3d December, Saturday, the following contract of salvage was signed at 
Norfolk between the Baker Salvage Company and Mr. Barton Myers, 
agent of the Kimberley and her owners. 

"KoBFOLK, Va.. Dec. 8, 1887. 
"It is thls day agreed between Barton Myers, agent for the steam-ship 
Kimberley and owners, and the Baker Salvage Company, that the said Baiser 
Salvage Company shall proceed to save the cargo of the said steamer Kimber- 
ley, and to save the veasel, if possible, and, failing this, to strip her and de- 
liver the cargo, or so mucb tliereof as may be saved, at Norfolk, and the ves- 
sel, if saved, at Norfolk or Baltimore or Philadelphia, whichever port the 
owners of said steamer elect; for which services it is agreed that the said 
salvage company shall recei ve such compensation as may l^e hereafter awarded 
them by the United States admiralty court, or by a board of disinterested ar- 
bitrators, composed of three men familiar with maritime affairs; one of said 
board to be chosen by the Baker Salvage Company, one by the owners or 
agents of said steamer, and a third selected by the other two members; the 
award of said arbitrators, or any two of them, to be final and biiiding on both 
parties to this agreeraent. And it is agreed that the owners of the said 
steamer Kimberley shall hâve the right to eleet Whether the salvage shall be 
flxed by the United States court, or by said board of arbitrators, as above. 
It is further agreed that said salvage company shall employ such of the crew 
of the said steamer as may be suitable and qualiSed for laborers, and pay the 
steamer for them the same rate of wages as paid other unskilled labor, and 
aflord free transportation to the crew to Norfolk on the salvage steamer's 
coming up. 

"Given under our hands and seals at Norfolk on the date above writtcn. 

"Barton Myers, Agent S. S. Kimberley. [Seali] 

"The Baker Salvage Company, 
t "By D. J. Turnbb, Jr., Prest. [Seal.]" 
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From the time of the stranding until December 7, 1887, the weather 
was exceptionally severe, and the state of the weather and of the sea did 
Qot permit any opérations under thé contract. There were communica- 
tions by signal between the Kimberley and the steam-tug Peed, and the 
Peed retumed to Fortress Monrôe temporarily. The salvors soon dis- 
patched the steam-tug Sampson and the' schooners Emily Johnson and 
Annie Collins to the place of the stranding, and the salving enterprise 
was put in charge of Capt. 0. S. Baker; Capt. Nelson commanding the 
Peed. On the morning of December 7, 1887, the Peed towed the 
schooner Collins to within 2,000 feôt eastward of the steam-ship, and an- 
chored her there; and thereafter the foUowing named steam-tugs and 
schooners were engaged in the opérations hereinafter described: The 
Victoria J. Peed, value $30,000, owned by thé salvors, continued in 
service until January 26, 1888; the steam-tug Sampson, value $30,000, 
chartered by the salvors; the steam-tug Slater, value $80,000, char- 
tered; the schooner Emily Johnson, value $10,000, chartered; the 
schooner Bengal, value $2,500, chartered; the schooner E. G. Irwin, 
value $6,000, chartered; the schdpner John R. Fell, value $24,000, 
chartered; the schooner Minnie and Gussie, value $18,000, chartered; 
the schooner Annie Collins, value $2^500, owned by the salvors, served 
until the 26 th of January. AU the schooners, whether chartered or 
owned by the salvors, served as lighters. The hire of the chartered ves- 
sels covered the pay of their crewand their running expenses. The sal- 
vors also used, from time to time, as occasion required, surf-boats, steam- 
pumps, anchors, and other equipment belonging to themselves. On the 
7th of December, Capt. Nelsonj of the Peed, proceeded with some of 
his men to the Kimberley, and found her headed in a southerly direc- 
tion, lying nearly broadside to the beach, her bow being nearer to the 
land than her stern, as heretofore described. She lay in a mixture of 
clay and sand, and was so high on tbe beach that at low water her star- 
board side, ftom the stem half-way to the bridge, had no water against 
it, her stern lying in about five feet of water. She was considerably 
listed to the sea. The method pursued by the libelants in saving the 
Kimberley and her cargo was thè same as that which they had success- 
fuUy adopted in the numerous instances in which they had saved ves- 
sels and cargoes on the dangerous sea-board of Virginia and the Caro- 
linas. Their first aim is to relieve the stranded vessel from the danger 
of breaking up, and thumping to pièces on the bottom, by planting an- 
chors at suitable distances out to sea, Connecting the ship in distress to 
them by strong cables or hawsers, and then, by drawing or heaving hard 
upon thèse by means of engines and winches on board, holding the ship 
firm againgt the beating surf, and bringing her around as soon as practi- 
cable, stern or bowto seaward, plaoing hér in a position of the least dan- 
ger from the action of the waves. In the case of the Kimberley, the 
éalvbrs lost no time in planting 'anchors, and gettîng out one or more 
hawsers, and thereby securing control of the ship, and relieving her from 
the more serious dangers from ihe waves incident to her position; but 
80 high up upon the beach had the Kimberley been cast, so deeply im- 
bedded had she become in the sand, elay, and roots, and so great were 
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her size and her weight, from cargo and water în the hold, that ît proved 
a tediou8 and difficult task to sine her around with stern to sea. This 
opération, as it was one of the most important, was also one of the most 
difficult and tedious, in the salvage opérations. The plan of opérations 
usually pursued by thèse salvors, after thus securing control of the ves- 
sel with anehors on the hawsers, is to lighten the vessel by pumping ont 
the water she may hâve shipped, and getting ont her cargo as rapidly as 
possible, ail the time heaving upon the cables, until the ship, gradually 
lightened of her cargo, and gaining deeper and deeper water, is finally 
floated and taken into harbor. 

In regard to the character of the danger which besets vessels stranded 
upon our southern Atlantic sea-board, I repeat in substance hère what I 
said in the case of The Sandringham, 10 Fed. Rep. 562, and 5 Hughes, 
316, a large British steamer which was stranded in the winter of 1880-81 
on the beach south of Cape Henry, a few miles distant from False cape, 
the siteof the Kimberley's disaster: "AU the Atlantic beach, from Cape 
Henry to the capes of FÏorida, is quicksand; that is, afine-grained, loose 
sand, into which a ship sinks by her own weight as soon as the water 
retreats from her bottom, — retreats from under it by the action of the 
currents of the océan, — leaving a bed, into which a ship sinks deeper 
and deeper the longer it remains in position. There is no possibility of 
any substance which, in spécifie gravity, is too heavy to float upon the 
surface of the water, being lifted out of itè bed in this sand and floated, 
except by outside appliances. Ail the vessels that are beached upon the 
sands of this long coast invariably continue to sink deeper and deeper, 
until they disappear from sight under the sea into the sand. Sueh 
quicksand, while it promot^s the sinking out of sight of a vessel stranded 
upon it, also facilitâtes salvors in hauliug the ship off «the beach, so àS 
to float her in deep water; which opération is most facile during heâvy 
seas. The agitation of the sea, and of the movable sand, when gales and 
océan swells are rolling upon reefs, forming breakers, and mingling thé 
sand with the water, tends to lift the ship to some extent ih her sea- 
dock, surrounded by sand, and lessens résistance to the opération of 
heaving on the cables. At the same time, such restless condition of the 
sand and sea greatly endangers the ship, as long as she is not afloat, by 
causing her to thump and pound heavily upon the hard saiid bôttom, 
and thus to leak badly, and eventually to break to pièces,- — a danger 
from which her only escape is through the skillful exertion of expert 
salvors, withtheir wrecking apparatus and appliances." Butthie texture 
of the beach ofi^ and to south ward of False cape near the shore, at the 
point where the Kimberley was found by the salvors on the 7th day of 
December, 1887, differs from that which I hâve described, and is pe- 
culiar. Biaise cape was originally high land. From it the stormy seas 
had gradually abraded and washed away the top soil, leaving the clay 
bottom shoals, called "False Cape Shoals,"into which stumps and roots 
of forest trees still penetrate. Of course, such an exceptionally stiff and 
tenacious bottom aggravated the difficulty of hauling the ship seaward, 
and it further increased the danger, since it involved heaving on the ca- 
ble in rougher seas and winds; since such a bed or bottom, byr^sdnof 
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îta tei3|p8Îtyi„J^ Utile agitated in T/yeather that is generally more safely 
ad,apte4<tob#uljng a v^sael.off tUeiqaicksand. ' ■ 

The Kiîïibertey, wben boapâed by tfae salvors on the 7^h December, 
was foùnd.^ bave a very serious leak, wbicb was undisooverable. One 
of tbe greatest dangers to a stranded vessel and ber cargo is water froin 
Ijeakage. . It .tends, by its weight,; to break tbe sbip in two, and thus to 
sçatter tbe ^i^p, and fiU it with sand and grit. It nqakes tbe sbip heav- 
ier and barder to.wove. Tbe very large water baUast tank of tbe Kim- 
betley, locBit»! beneath tbe generaj cargo, was filled witb cotton, — -a fact 
wbicb reudered it impracticable to lighten tbe sbip by. pumping tbe 
watQr out of tbe tank, and wbicb put tbe salvors at a great and unusual 
digadv-antage^ Wben tbey first boarded tbe sbip, tbe salvors were in- 
formed that tbe water bad been 16 feçt deep amidsbip, Furtber exam- 
ination showed;that it was as mqch as ,14 feet deep io tbe engine-room 
after tbe salvors cftme on board. On December 8tb,Capt. Baker com- 
pienced to set up bis steam-pump No. 1, brougbt aboard on tbe 7tb, 
and to clear out;tbe engine and boiler rooms. On and after December 
lOtb, tbe sbip's pumps were kept rqnning, day and nigbt, continually, 
and every day. On the 9tb, Capt. Baker's pump cleared tbe water 
away from tbe sbip's donkey-pumps, wbicb were set up in the boiler- 
loom. On. December 12thj Capt. Baker's steam-pump No. 1 rein- 
forced the sbip's donkey-pumps, and cleared tbe water out of engine 
g.nd boiler rooms. On tbe 25th December, on 27tb December, and on 
January 1,^1888, Capt. Baker's steam-pump No. 1 pumped out tbe 
sbip. On January 2d, the water rose to within two inches of tbe grate-^ 
bars of the sbip's donkey-boiler, and tbe first Baker pump then pumped 
out the sbip. On, January 3d, tbe second Baker steam-pump was set 
up in the No. 4 hold, and pumped tbe water four feet down. After 
that day, BP-key-s pump No. 2 was .worked continuoudy in tbe bold; 
liaore and more discbarging the water, as cargo would be removed from 
it.i On January 16th, Baker's steam-pump No. 3 was also set up in 
hold No. 4, and psed continuoosly afterwards. Thèse two pumps dis- 
charged the water from No. 4 hpld, and from No. 3 hold as well; and 
jthey tbusreinforced tbe ship's donkey-pumps, operating in engine and 
boiler rooms. The pumping of water out of tbe ship's bold went on in 
this mann/çr ufltil near the end of tbe enferprise; tbe sbip's own engines 
being unavailable throughout for the purpose. Tbe sbip's engines, in 
many cases of salvage, give very material aid to tbe salvors, in heaving 
on the cable, and tbus assisting in drawing the sbip out of her sand bed 
iflto deep water; but the Kimberley's engines were wbolly ineffectuai for 
this purpose until after' she, bad been floated into deep water, and then 
only for the purpose of helping the Peed and Sampson in towing ber 
into harbor. Nor were tbe Kiinberley's pumps as effectuai in rendering 
assistance to the saivors as is usual, Tbe Kimberley'e pumps were not 
adéquate to discbarging the water in ber bold without being reinforced 
by the libel|nt'8 pumps, even after the, salvors, with their pumps, bad 
cleared the engine and boiler rooms of water which bad previously sub- 
merged tbe sbip's donkey-pumps. 
, On boarding tbe ahip, tbe salvors, pursuing tbe plan of opérations 
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which has bèen described, laîd anchors out to sea, connected with a 
hawser from the port quarter of the steamer; and on the 12th Deeem- 
ber laid other anchors out, and connected with them ai>«hawser from the 
steamer's starboard quarter. There were two reefs of this beach, — ^one 
of them about 50 fathoms out from the low-water line, and anOthera 
few hundred yards beyond; each of them about 500 feet in width. The 
roUing of the sea over thèse reefs in stormy weather made a rough and 
dangerous surf. There was not depth of water enough on either reef to 
float any of the schooners which were engaged in the salvage service, 
and the cargo had to be taken in surf-boats from the steamer to the 
schooners at anchor off the reefs, about 2,000 feet from the Kimberley. 
Thèse surf-boats could not be navigated with oars, and weremoved back 
and forth by their crews taking hold of lines stretched between the Kiid- 
berley and the schooners. This was a rough and dangerous procédure in 
ail the weather and seas that occurred between the7th December and tlie 
26th January, the period during which this salvage work was performed. 
There were frequently recurring storms and gales, more or less severe, 
whilê the salving opérations under considération were going on. Thèse 
would hâve been fatal to the Kimberley, but for the fest and firm hold 
upon her which Capt. Baker maintained with his hawsers, and by whieh 
the ship was held firmly to the sea. During thèse high winds and seas 
the men might hâve lived whilé working the surf-boats, but the ëargoes 
would bave been lost, and thé work was for that reason periodicaUy sus- 
perided. The surf-boats were actually at work for 18 days in Decem- 
ber, and for 10 days in Januâry. As many as 5 surf-boats were used, 
never with room for oars, always over 2 long lines of breakers, and over 
a continuons space of 2,000 feet, except as the distance was lèssèned by 
the graduai progress of the Kimberley seaward from the beach. 

This work of discharging cargo continued from December 7th until 
the 15th of Januaty, during which time 7,408 baies of cotton, and 
about 740 bu«hels of wheat, were in that way brought up to Norfolk. 
The cotton reached Norfolk as foUows: December. lOth, 250 baies; De- 
cember 14th, 560 baies; December 15th, 421 baies; December 17th, 
209 baies; December 19th, 50 baies; December 20th, 539 baies; Decem- 
ber 21st, 138 baies; December 22d, 275 baies; December 23*, 618 
baies; December 24th, 150 baies; December 29th, 500 baies; January 
2d, 625 baies; January 5th, 833 baies; January 9th, 1,317 baies; Jan- 
uary lOth, 374 baies; January 14th, 187 baies; January 15th, 456bâles. 
The cargo had been surf-boated from the Kimberley into the schooners 
on such days in December and January, up to .January 15th, as the 
weather and sea would permit the work to be done with saféty ta the 
cargo. As the cargo was taken out and the vessel lightened, the libel- 
ants, by means of the steam-ship's steam-winches, hauled on the cables 
which had been extended from the port and starboard quarters. On the 
2d of January they hauled the steamer astem about 40 feet. Prior to 
that date, owing to the difEculties which hâve been described, the loca- 
tion of the vessel' had not been materially changed from that occupied 
whea thelibelants came aboard on December 7th,though very strenu- 
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ous efforts had been made at timeff to move her. On the ISth January 
she was again hauled a few feet, and on the 14th she was hauled 27 
feet. On the 15th of Jannary she was hauled 13 feet, on the 16th 40 
feet, and onthe 17th about 80 feet. On the 18th of January she was 
hauled 100 feèt, and on thel9th 70 feet. On the 21st of January, and 
théreafter almost daily, she was hauled material distances, until on the 
26thof January, during an exceptionally high tide, she was floated, 
and then proceeded in towto Norfolk, assisting with her own engines, 
and taking with her 585 balesof cotton, about 15,000 bushels of wheat, 
and about 5,000 hùshels of corn. . 

As beforé stated, the schooners were not able at any time to go along- 
side the. Kimberley ta take cargo from her, but lay at anchor about 
2i,000 feet from shore, The steam-tugs assisted in towing the schooners 
to Norfolk; one or the otherof the tugs, however, remaining almost con- 
stàntly at the. place of anchorage for the protection of the schooners. 
The salvors employed such service as was necessary for discharging and 
surf-boating and transporting th« cargo to Norfolk, and in doing such 
other work as their contract called upon them to perform. InclUdîng 
the crews of the chartered vessels, they had 132 men in service.' The 
anaount paid by the libelant for labor was $11,394.44, and besides this 
they paid the wages of the crew of the steam-tug Peed and schoonet An- 
nie Collins. The libelants also expended, in addition to the charter hire 
above aoticed, and the labor bills, $4,658.66 for supplies, tools, and ma- 
terials used in their work. Some of the tools and materials were not 
used up, and remain in the hands of the libelants. The total cash ex- 
penditures of the libelants for the chartered vessels, labor, and supplies 
was $26,039. Add to this expense those incident to the Peed, the An- 
nie Collins, and to other service than that performed by the chartered 
viessels, and the qaàntum meruU outlay of the salvors reached $46,000, 
as hereafter indicated. The Kimberley arrived at an anchorage in Nor- 
folk on the ^ôth of January, and théreafter discharged such cargo as 
remained in her. Later, the master of the steamer, under the rights 
secured to Mm in the contract made with the libelants, took delivery of 
the st«flmer at Norfolk, and •elected to bave the amount of the libelant's 
Compulsation determined by this court, «tnd not by arbitration. The 
value of the Kimberley, her freight, and her cargo, as saved, has been 
fixed by consent of parties at $490,000. 

The determining and distinguishing features of this case are numer- 
ous, — the great size of the Kimberley; her draught of water; the weight 
of her cargo; herlength; the remarkable depth she was imbedded in the 
sand and clay, exceeding that of any other ship within my knowledge 
orreading, similarly stranded; her proximity to the shore, and partly 
on dry land, while drawing 23 feet of water aft, and 20 feet forward; 
the great distance from deep water; the level shore; the lumpy bottom; 
the clay shoal, and the fact of two parallel lines of reefs or breaker lines, 
to obstruct and imperil the surf-boating; the unusual quantity of water 
in the ship, and ail of it aft of the engine-room, with its exceptional 
depth, which rendered the ship's pumps useless by submerging her 
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donkey-engines; the character of the weather, wîiîch, on that coast, 
made often a continuous line of breakers from the steam-shïp to deep 
water, — a space of 3,000 feet and more; her bearing to the béach, nearly 
Lroadside, and the unexampled difficulty attending the sluing her 
around, on clay, roots, and sand; the unusual number of cotton baies in 
the ship, and the necessity for surf-boating them 2,000 feet, through 
continuous lines of breakers, ^always over two breaker lines, each of 
them wide; an unusual number of "severe storms and gales," more or 
less endangering life and property; the email assistance from the ship's 
company; the fact that the salvors received rio assistance from the ship's 
enginea until after she was floated off the shoals into deep water; the 
most tempestuous season of the' year; length of the transportation line 
for lighters, protracted by the necessity of removirig so large a cargo, 
Avhile the weather did not permit a schooner ever to come along-sidé; 
the extent of the leak, involving constant pumping; the skill mani- 
fested in making a perfect success, when not even the brave master of 
the ship had the hope or expectation of saving her. 

It is hardly necessary to speak specifically.of the dangers which at- 
tended this salvage service. That the Kimberlèy and her cargo was in 
danger of utter and irretrievable loss is attested by the fact that ail of 
her numerous crew, except four brave m en, abandoned her to sayetheir 
lives. There was danger on the Kimberlèy to numerous lives in t^e 
event of her breaking to pièces in any gale; in which case the salvors 
could not hâve reached the shore or the Peed in stirf-boats. There were 
many days in which a surf-boat could not make a single trip without 
danger, in receiving, transporting, or delivering the cotton baies and 
bags of grain. There was danger on the Peed, which lay outside nearly 
two months, in ail weather, to move lighters inshore and ont to sea, to 
hoist cotton baies on the lighters, and, in case of storms, to take care of 
the lighters, and as a place to keep extra men and relays. There is al- 
ways risk on this beach. The suprême court (8 Wall. 454, in the 
Camanche (Jz«e) declared the "risk to be great and constant" in the ha^- 
bor of San Francisco, in a harbor wrecking case, because divers did the 
work. Much more perilous is surf-boating on the océan in midwinter. 
It is oseless to urge that no lives or even property were actually lost. 
Nobody was killed on the Camanche; yet the court held " the risk to be 
great and constant." The fact that no ope was killed on the Kimberlèy 
does not show, any more than in the Camanche Case, that the danger 
was not great, nor the work difficult. But it does show the skill and 
expertness of the salvors; their perfect success in achieving one of the 
most difficult salvage opérations recorded in the proceedings of admiralty 
courts. In the Camaiiché Case the court held that the bounty allowed 
by the Court below was not excessive, considering the skill required to 
perform the work, the expense incurred, and the time and labor spent; 
ail inferior to what was donc hère. 

In illustration of another important feature of this case, I will repeàt 
what I said of salvage services on this coast in the case of The Tm^w 
Dickgon, BS Fed. Re^. 886, which I do, not only with référence to surf- 
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boating for \he npusual distance o£| 2,000 feet acrosg tw-o liues of break- 
ersi uiiclei?fcii;çBn(i8tances of coiista^i.tihardship to men, and exposure to 
men, boats, and cargo, in theideptb ofa severe winter, but witb référ- 
ence tp tbe péril to tbe schooijer^^ steamers, and their crevvs engaged in 
thia çalving.enterprise,.whiçh had tP lie off that coast for the long period 
of 54 days, taking the risk of sudden storms, such as had surprised and 
seized ,the great-ship Kimberley» and driven her 3,000 feet over two 
grea,t sand-b&rs, iwd stranded:lier upon the edge of the beach; such as 
h^dy a fçw years ago; overtaken land surprised. the scientifically navi- 
g^ted steamer Huron, of the TJnited States navy, apd destroyed her, 
witb nearly ali on board; andsuehashad, ayear before, taken unawares 
the Wge Gernaçin iShip Elisabeth, and driven herashore, destroying ship 
and cargo, aad>;çiot-only ail bet çrew, but sever8(l brave men also who 
had gone to her (assistance frôm à life-saving station justabove that near 
whkh the Kiroberley wasstranded. 

"This is not à aea-board studded with barbors and prosperous commercial 
cities and towns, fronj vyhich salvore ipay run put short distances along-shore, 
and rendersucç^^ful services in ^few hours. , It iss alpng coast, dangeroiis 
and barren,, cojnstantly swépt by strong wipds and çùi:rents, where the ordi- 
nary tidé varies oûfythree feét; and ôii which wreèking eriterprises are at- 
ïènded WÎth cons%lit rîsks ànd pecUliar difflculties. Wrecking service hère 
<(5an bniy be siicceSàfullyperformed by orgaiiized capital, 'ènterprise, and skili. 
;60 organized as; toi be capable of kustaihing al constant provision of experienced 
roariners, ppwerfijl , wrecking vessels, aiîd araple/\yrepking implements and 
HaatemU ready.^t.^ll.hours for imçdediftte, service.. :The business cannot sus- 
tain itself in tne liands pf repuiable men and companies unless the admiralty 
'coiirts shaiï givié èJtQeptiona.lly' libéral rewards in ail cahes of medtorious 
service dn thiàséa-Koard; And ^urely it is in the intëréat of commerce to 
sustain the wréjMsing business ^in 'thèse waters and latitudes. I earnestly 
niaintain that salvors on this coaàt should be moreliberally dealt witb by ad- 
miralty courts; tliaupn c<n!>sts nqçthpf U3>" 

. "ïhîà wàs a rèpetitiotii in substànéè, ofa déclaration of whiioh I was 

theh ignoriant^ 'i±'ade by thé lâte'Jndge Marvin, of the î'iorida district, 

a lè^ïped 'authbtj ànd one of the sôundest admiralty jurists which dur 

' couhtry' biais 'ptààuceid. The passage is foiihd i!n Cohen, Adni. 131. 

^udg^MiÙKWsàïd: ". ^^ , 

" Yjliat wÔHld, be'i>p liiore than reasonable on this coast, where so npany 
shipv^riédks'oçcât'^nd where thé assistance of so feW transîeili or trading vés- 
sels can'bè hilà 'ib save the propért^', and where, eonseqnently, the employ- 
niettt'ofWfld*fefe»of regùlar wrecking vessêls has been found necessaiy for 
that purpoaéj might be unreasariably large in the neighborhood of commer- 
cial ports^PBi^hftjçœist 9f England pr the United States, or in anyplace where 
regvU^r, WilÇC^M.yessçls were unneicessary, beçause wreçks. were fewer, and 
tlje âsslsïaricfll^f ii^ian^^ or vessels coùld be môre easily obiâined." 

Prom'iî^OrfiSlksillO the place ■where the Kimtorleylay was $0 miles; 
, ftooi; tÎMftiipkee oto "within the' capes of Virginia the distance; ;îvas 30 
miles. Schooners could not be got to go oijt ,upon that coast îinless:|at- 
,îtend©d,igoi^gjiifltayiitg,and:retorning, continuallyhy steamers.' Ifcis a 
,<stoafit pjr,BUftpi48es.flïid:ever-Tecuïring., dangers, and salvage^ service ren- 
."sdereduipo») it i cflRnpt, justly; b^^flitarfed: fe> the: ^adp pf mepe gttanjum 



mermt work. It would nôt be in the Mteresfâ ôf cdmtaerce lo 96 éb.. 
Counsel for the Association of Undei'wtiterâ, wîia ëënduct the 'défense 
in this case, seem to treàt Ihe saving of the Kimberley and her cargcy 
as if it had been a work of mère labor and timé, attended by no othef 
circumstances of danger, risk, or merit than wourd bave belbnged tb it 
if it had been performed in Hampton Roads, or itfthe lower harbor of 
New York, — performed ona theaterof absolute seëÛTity. I cannot look 
at the case in sucb a light. I consider such à viëw' of it as whqlly in- 
admissible. Not to rank the saving of the Kimberley and her cargo dti 
that coast, in the perfectly skiilful and succèssful manner in whîch it 
was done, as a case of extraOrdinary merit, deserving of the highest 
commeiidation, would be to ignore ail that has been said iïi piaièë of 
courageous and succèssful salvage enterprise since the begintiing of the' 
admiralty jurisprudence, 

Having stated in détail the facts which constïtute the distinguishihg 
features of this casé, I come to consider it in its légal aspects, and with 
direct référence to the ateard proper to be made by the court. Salvage 
consists — Rrsi, of an adéquate rémunération for the actual oùtlay'of 
labor and expense made by the salvors; and, second, of the reward, as 
bounty, allowed from motives of publie policy, as a means of encourag- 
ing extraordinary exertions in the saving of life and property in péril of 
the seas. The first of thèse items of award admits of computàtion;"1:he 
second does not, and is usually determined with more or less référence 
to the value of the property saved. In respect to the first brahch ôf 
the aWard, I hâve no, difHculty, and bave previously statéd it tb hâve 
been $46,000. ' ' " 

It remains to détermine what should be the amount of bounty ac- 
corded to the salvors in this case. Their service was one of extiiàordi- 
nary mèrit. There Were (1) great danger, from which the property saved 
was rescued; (2) great value ($490,000) in the property saved; (3) seii'- 
ous and continuai risk iticurred by the salvors ahd their property; (4) 
gréât value ($164,000) in the property that was put at rislî;'(5) extra^ 
ordinary skill and perfect siiccessin rendering the service; and (6)tnuch 
time and labor spent in thé enterprise. Thèse six ingrédients, usually 
held to constitute a salvage service of the highest merit, ail entéréd con- 
spicuously into the enterprise under considération. I havè said that 
the bounty awarded to salvors is usually determined with m6re or less 
référence to the value of the property saVed. In most cases a propor- 
tion is awarded, larger or smaller, according to the merit of the ser^ce; 
for it is flot true, as contendéd by counsel for the underwrî'ters, that the 
rule bf percentage or proportion has been abandoned by the courts in 
cases of salvage service. It is truè that iil k certain class of cases Which 
come intb thé admiralty courts — which, indeed, is a very large bhé-^ 
theSe courts refusé to éstimate rewards by proportions. But this dîspio- 
sitioù is confined to cases which, while coïitaining sbAie ingrédieiits of 
salvage Service, are, in their main features, cases bf meretowagé. Tow- 
àge is flot salvage; afld, wheh considered by itself, is never cOmpënsatèd 
except on the basis of qrnnMmn merûii pro opéré et labore. Of 'coursé, 
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when thîa nile of compensation obtains, the value of the property towed 
is but slightly, if at ail, considered by the courts, in determining the 
compensation to be awarded. A case of this sort was The Amérique, L. 
E. 6 P. C. 468, cited on the brief of counsel for the underwriters. In 
that case the vessel. was found a few hundred miles out at sea, abandoned, 
with some little water in her hold, aud was towed and navigated into 
port. It was a French steamer, that had been deserted in a panic. The 
fact of being abandoned, and of having a little water in her hull, were 
the only salvage ingrédients in the case. In its prominent features it 
was a case of mère towage; of easy, safe, and inexpensive towage. The 
court below waa held, by the Iprds of privy council on appeal, to hâve 
erred by gjving too much considération to the salvage features of the 
case, and by oyerlooking the fact that it was little else than a case of 
towage; and the lords reduced the award toabout one-tenth of the value 
saved. Istat^theresultoftheir décision; not its language. Neitherdoes 
^he case of fM Thetis,B Hagg. Adm. 14, 2 Knapp, 390, cited by under- 
writers' counsel, teach the doctrine of a discardai of proportions in esti- 
mating awards in salvage cases. , There, the property saved was speeie 
treasure whiçh had beensunk in aninlet of navigation in a vessel of the 
British navy. Thé salvage service was performed by officers and men 
pf thepayy, and consisted in slow and délibéra te measures, protracted 
throûgh more than a year, for recovering the speeie; no risk attending 
the work, except of disease in a tropical climate, and what is incidental 
to diying opérations. The amount recovered was the immense sum of 
$750,000. of sil«er. An application of the rule of proportion hère would 
seem to hâve been repelled by strong considérations of justice. Yet it 
was applied, in fact if not in form; the çyllabus of the case thus describ- 
ing the award:, "One-fourth of the gross value awarded. * * * 
trross quantity of treasure recovered, £157,000; the whole sum deducted 
for salvage, admiralty claim, and for expenses being £54,000." In the 
case of JTie Ar&idal, 14 Fed. Kep. 580, (the last one dted by under- 
writers' counsel,) the bark saved was decided by the court not to bave 
^en derelict; whiçh eliminated from the case its principal élément of 
salvage, and,ren^e^d it a case mainly of towing,— of towing a sail ves- 
sel found drifting iii ice five miles off shore, and bringing her into port. 
Delay, labor, and some, ^ difSculty attended the service; and the court 
held that the çircnmstances of that case did not call for a large award, 
estimated by proportions of thie value saved, and allowed $2,500 to a 
public ice-boat for three days' towing. 

On this subject pf proportions, the cases show generaljy that the old 
çule of allowing tOi the salvors arbitrarily, in every case, half the values 
saved, no longer obtains. jndeed, that rule came at last to so revolt 
the courts of admiralty that in their répugnance to it they went far to- 
ward? the; other extrême, and manifested a temper to discard the idea of 
Ijreportions, and^ to confine themselves too much in their awards to the 
qitarifum, merwît estimate of salvage services. There has latterly, how- 
ever, been ^.récurrence, except in cases of towage, from extrême views 
in tha^ direction, to the middle ground of adapting the amount aUpwed 



'^EE EIHBSRLET. 801 

to the circumstances of each case; givîngalways the quantum meruît, and 
giving also, when the case calls for generous treatment, a libéral bounty, 
proportioned to the value recovered; taking into considération, also, the 
value of property lost; giving a larger proportion where ail the property 
is saved, and a smaller one where more or less of it is lost. In the case 
of the Kimberley, now under considération, ail the property was saved, 
and, on that score, would admit of a larger proportion in the award. 
In my décisions in the cases of The Sandringham, before cited, and of 
1%e Egypt, 17 Fed. Rep. 359, I discussed very fuUy the doctrine of 
bounties, and the rule of proportion by which they were determined, 
In the first case there was no appeal; in the second case, my décision 
was affirmed on appeal. They constitute, therefore, the law of this 
court on the subject of bounty and proportion, and I hâve only to re- 
new now the application of the principles then proceeded upon. 

The raost plausible objection to bounties is that property saved is used 
as a fund to stimulate efforts to save life and other property in which the 
pwners of that saved hâve no interest. This objection cannot be urged 
with any consiètency by the real défendants in this ,case. The owner of 
the Kimberley is not hère by counsel. Though hère in form, hcis hère 
in a passive ch^racter only. The persons really contesting the c'taim of 
the libelants are the board of underwriters. Now, the practice of grant- 
ing bounties for salvage service is really based çn the principle of contri- 
bution from the fortunate for the benefit of the unfortunate, which is the 
principle on which ail insurance rests. The dangers of the wild and 
stormy coast from Delaware capes to the Gulf of Mexico are so great that 
many vessels are lost in spite of the most arduqus and expensivç exer- 
tions of the wreckers, who lose their.labor and property, and risk their 
lives, in fruitless attempts to save them. So much is this the case that 
the business of wrecking cannot be carried on at ail on the southern At- 
lantic coast by individuals, and can be proseouted only by corporations 
thoroughly organized and equipped >vith men and material; and thèse 
are more frequently engaged upon cases which bring no rémunération 
than upon those which bring reward. When, therefore, a valuable ship 
and cargo is rescued from the jaws of destruction by men who bave been 
engaged in numerous losing salvage undertakings, it would not seem rea- 
sonable to deprive thenj of tl^e beneflt of an ancient principle of mari- 
time reward, and confine their compensation to the quantum meruit pro 
opère et lahore due them in that parti cular case. The salvors in the case 
under considération were a corporation organized under the title of the 
Baker Salvage Company. It was argued at bar, though I do not find 
that the point is made in the underwriters' brief, that as salvage awarda 
are personal,- and the service personal, the libelants in this case, being a 
corporation, cannot be recognized as salvors by the court. This point 
was considered and emphatically overruled by the United States suprême 
court in the case of The CamanÂe,.8 Wall. 448, and by this court in the 
cases of The Sandringham axid The Egypt, before mentioned; and it may 
be accepted as sçttled law in the United States that an ineorporated Com- 
pany, organized for the purpose of engaging in the ineritorious, work of 
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savîna; ships în distress, and' devoting thémselves assiduously and rep- 
utably to thàt ^ursuit, niày be granted sàlvage rewards as liberally as 
natural pefsohs so engagéd may bè. 

Under^ritérs' counsel make àlso thô point that the fact that the sal- 
vage services in the case at bar weré rendered under à contrabt precludes 
any claim for ènhanced ïewafd dn the ground of àny supposed imprac- 
ticability thàt might hâve existed iii December last of procuring the serv- 
ices of other T^reckers in saving the Kimberley and her cargo. I hâve 
not allowed that considération to enter into my view of the service ren- 
dered in this casé. It has not bèeh claimed on behâlf of the sal vors that 
they are érititled tb a larger allowance on any sach supposed ground; 
and I do not tHink the fact that there were no ôther wreckers available 
but thémselves, iï it were à faut, îshould enhancô their compensation. 
I shall not allow it to influence rtiy'own award in the case. 

In their fi fth point, underwriters' counsel remark: "Aside from the 
fact that the contract ithder which the services were rendered contera- 
platéd that the libelants shoùld receive compensation for their services 
ih a.riy event," the proofs show thàt they had sécurity always in hand, 
etc. The sàme théùght is suggested in other passages of the brief. The 
contract was, in express terms, à cbntract for'salvage, made by the rep- 
résentatives bf a wrecked vessel and her cai^o, while în imminent péril, 
■with a "salvage" Company, to "savé" the cargo, and lo save the ship 
herself, if possible, or, failing in this, to strip the ship, an 1 deliver the 
cargo, or so mtltJh as should be saVeJ, at Njrfolk, and the ship, if saved, 
at Norfolk or other place. '- ' It wàs a contract for saving. It contemplated 
the saving of prbperty. It provided how the "salvagè" earned should 
be fixed and determined. The compensation provided for was to be for 
saving propèrty , and was to be a salvage compensation. If the contract, 
in the use of thèse terms and expressions, contemplated anything more 
distinctly thàn ariother, it' waS that there was to bè no payment except 
for saving prbperty, and that this "salvage" was to be fixed by an ad- 
miralty coùirt, 6r by arbitration, as the representativéà of the ship and 
cargo might elect. While there is no express clause declaring that noth- 
ing Was to be paid unless fèr somëthing saved, the terms used by the 
cbhtract, in their technical'pui'port, as well as in thèîr ordinary mean- 
ing, exclude the ideaof anything 'beconiing due tO the salvors unless 
somëthing was saved. I cannot, théfefore, entertain the suggestion that 
there wàa in this case anything bnt à salvage 'Contract for a salvage serv- 
'ice, Upon a salvagè compensatîoh, on whicH nothing would be due or 
'éâmed unless some of the propèrty' in péril of the sea was saved. The 
suprême court, in the Gamanche CJasé, héld, expi-esslyànd with emphasis, 
that "nothing short bf a contract to pay a giveh sum for the services to 
•be reiîdered, or a bihding ehgagefcQ'éînt to pay at âll evènts, whether suc- 
■'ôèâsfàl or uhsuccéssful iri the enter^riée, wîU bpérate as a bar to a meri- 
fonbus claim; for salvage." Thte cqhtr^ct under considération was not a 
ddfitràct to pay a giVen sum. It Was hot a binding engagement to pay 
anything; that being left to arbitration. It Was ûot a contract to pay àt 
ïdl- eveîits, whethèr sùccessful or unsuccessfùl;' fcJr cbiiapehsation was to 
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be receîved only for "saving" property, and was «îîpressly tîescribed as 
"salvage" money. There is nothing, therefore, in this suggestion or con- 
tention of underwriters' counsel to prevent the court from decreeing a sal- 
vage reward. 

In th.Q Sandrîngham Ôaae I awarded a fourth of the values saved. In 
the case of the Ègypt I awarded a fifth, and the outlays made by the 
salvois. The saving of the Kimberley was a more difficult and far more 
proiracted enterprise than either of those. The ship was driven higher 
upon the beach, and lay imbedded deeper in the sand. Her size was 
hugely greater, her leakage was greater, and her distance from deep wa- 
ter many times greater,, and acro^s two reefs instead of one. AU of her 
car^o, except the little that did not need, at the close, to. be taken pfiF, 
had to be surf-boated. None of it could be discharged upon schooners 
brought along-side. The value of the cargo wga greater, and was ail of 
it sayed, except the small quantity of grain that had been wetbefore the 
salvors got aboard. The value of the siiip was greater, costiug to build 
hardly less than a quarter of a million of dollars; insured for $180,0Q0; 
and built so strong that I doubt if it is seriously injured. While the 
valuation ofit— $78,000 — agreed upon by the parties in interest during 
her disabled state îs conclusive , upon me in estimating the pecuniatfy 
award that is to be allowed to her salvors, I am not precluded, in thé 
moral view of the cage, from ascribing the highest merit to the nien who 
undertook/ and successfuUy accomplished, what was regarded the hope- 
ïe^Siattempt tb save this great and noble ship. 

Ustimatingthe quantum meruit allowance due the salvors to be $46,- 
POO, and decreeing. that amount, I wiU decree, in addition, one-fifth of 
the agreed value of the property saved, to-wit, one-fifth of $490,000, 
equal to $98,0q0; the total sum decreed being $144,000. The $46,000 
, above mentipnéd consista of the sum of $26,000 èxpended by thé salvors 
upon thechartered vessëls and their crews, and $20,000 which I âdd as 
proper compensation (say $375 a dày) to the sa:ivors for the use in the 
enterprise of property of théir owh, consisting of the Peed and CoUihs, 
surfrboats, anchors, chain cables, hawsers, steaim-pumps, and pther mà- 
terial. 

Nora BT Jtp9;s HuGBBs. An appeal was taken in tbis case on objection to thet amount 
ot tha salvagè àward. The delay of the procèèdiné: would hâve operated so bpprès- 
i«ivéiy upon the libetants that they oonipromised with the underwrit^:a by a heavydis- 
.countopon tJie award, and th« appeal was dismi^sQd. • , ; / . 



GoiiB r. ToLLisoN e* aï. 
(District Court, D. South, CaroUna. Qctober 34, 1889.) 

' AnitoiiT&ÀaRBST— SBcDiEirr. : i.'. ■;.■..., ■ 

: ,On'lifiel»^iti8tthema8tor!anâ twomate»of « vessel for an usault(i^cl,,t>attet7 
on libelant ^jyi the two mates, who are not in the jurisdjption, where thère lanô èv- 
meUcè thàV the mastet kneVi^'of the mates' 'Intentioritoàs'sSnlt libëI4ift,%r tsofald 
hâve prevented it, an order of arreat wUl not be issued without the security usu- 
ally required in such cases. 
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In Admîralty. Lîbel for damages. 
C. B. NorQirop, for libeknt. 

SiMONTON, J, The libelant, having prepared his lîbel, moves for leave 
to file it without giving the bond required under rule 12 of this court. 
As was intimated in The Phomix, 36 Fed. Rep. 272, no gênerai rule will 
be laid down permitting suit to be brought in forma pauperis with jura- 
tory caution. Eàch case will stand on ils own merits, and will be ex- 
amined prima fade before warrant is issued. Such an examination was 
held in this case. The libel is for damages for an assault and battery on 
the high seas, the respondents being the two mates and the master of the 
American schoôner Lewis Ehrman. The schooner was on a voyage from 
Norfolk to Gharleston, with a master, two mates, a steward, and four sea- 
men, of whom libelant was one. While on the high seas libelant got 
into an altercation With the second mate, who thrust a hammer in his 
face. He went aft and complained to the master. The latter ordered 
him to go forward to his work, telling him not to use "so much lip," 
and he would not get into trouble. Returning forward, and just about 
amid-ships, he was struek in the head by the second mate with a mar- 
line-spike, and at the same time the first mate beat hirn with his fists. 
The marline-spîke eut the skin of his scalp to the bone, and he was 
shamefully treated. Reaching port, he began criminal proceedings 
against the two niâtes for assault and battery. They cannot be found. 
He now brings a civil action for datûages against the two mates and the 
master. The two mates are not in this jurisdiction. AU the other per- 
Bons on the schooner hâve been examined before me. The sailors de- 
scribe the assault by the two mates as above set forth. One of them 
says that at thiit moment the master was near him at the wheel on the 
starboard side of the schooner. He does not know whether the master 
withessed the occurrence or not. Another did not see the master at ail. 
The third says that he saw the master on the port side when the blows 
were strnck, and that the master saw them. The libel does not say 
whether thé master witnessed it or not.' Now, if We assume that thèse 
statements are ail true, that the master was on deck, and that he saw 
the blowS struek, tbere is no évidence that he was aware of the intention 
of the mates to.assault the libelant, or that he could bave prevented it; 
so he cannot be held for the assault and battery. The assault was mo- 
mentary, and there was no need for further interférence. The case does 
not come within U. S. v. Taylor, 2 Sum. 584; Murray v. White, 9 Fed. 
Rep. 564. The proctor for libelant insists that the master should bave 
relieved him from duty after this assault, as it disabled him. There is 
no évidence that any complaint of inability to work was made to the 
master, nôr that hé really was disabled. 

Under thèse circumstances, without discussing tbe question of plead- 
îng, it does not appèar to be a case in which an order of arrest should is- 
sue ia a «ivil case without the security usually required in such cases. 
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CoNsouDATBD RoLLEB-MiLt, Co. V. Geoegb T. Smith Middlincb 

Purifier Co. 

(Circuit Court, E. D. Michlgan. Ootober 7, 1889.) 

L CouETS—CoMiTT— Former Adjtdication. 

While one court wlU ordinarily, as matter of eomity, defer to the opinion of an- 
other court of oo-ordioate jurisaiction with regard to the validlty of a patent, It i» 
too late to c^ npon it to do so after it bas corne to a différent conclusion, and en- 
tered a decree in Ignorance of the prier adjudication. 
S. Patents pob Invention— Res Adjubioata. 

A decree declaring tlie Invalidity of a patent Is not a proceeding in rem, and doe» 
not prevent the same oradifferent plaintifl from prosecutintrasuit agaiost another 
défendant, and establishing Its validlty upou the same or diSerent évidence. 

8. SÀME — iNFRINOEkÉNT. 

Patent No. 233,895, to William D. Gray, for an improvement In roller grinding 
mills, does not cover a machine having no lever or swinging arm which may be 
ralsed or lowered for a vertical adjustment, ami no rod corresponding to the rod, 
G, of the Gray patent, and âtted at either end with devices for horizontal adjust- 
ments, 
(SyUabvia by the Court) 

On Motion for Preliminary Injunctîon. 

This was a bill in equity to recover damages for the înfrîngement of 
letters patent No. 222,895, issued to William D. Gray, December 28, 
1879, for an improvement in roller grinding mills. The invention cov- 
ered by the patent was stated in the preamble to consist "in a peculiar 
construction and arrangement of devices foradjustingthe rollsvertically, 
as well as horizontally, whereby any unevenness in the wear of the roUs, 
or in their journals or bearings, may be compensated for, and the grind- 
ing or crushing surfaces kept exactly in line;" "and also in the spécial 
devices for separating the roUs when not in action, and in other détails." 
The défense raised upon this motion is fully stated in the opinion of the 
court. 

George H. Lothrop, for plaintiff. 

Parker & Surton, for défendant. 

Bbown, J. a preliminary objection în the nature of a plea of res ad- 
judicata is taken by the défendant against the issue of this injunction. 
Prior to the opinion of this court in the case of BoUer-MiU Co. v. Goombs, 
39 Fed. Eep. 26, sustaining the validity of the plaintiflfs patent, a bill 
had been filed in the western district of Wisconsin by one AUis against 
Freeman to compel the défendant to desist from using a machine which 
was claimed to infringe several patents, among which was the Gray pat- 
ent, upon which this suit is based. A decree was made dismissing the 
bill;' and it would appear fronl a letter of the learned judge to the solic- 
itors, put in évidence in this case, that the court was of the opinion that 
the Gray patent had been anticipated by an English patent to one Lake, 
and hence was învalid for want of noveltj'. It appeared that plaintiff 
in that case claimed and perfected an appeal to the suprême court from 

*No opinion flled. 

v.40F.no.6— 20 
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tMs decree, and the cause was docketed în that court în October, 1887. 
Sabséfiï^entilyntMBappeal was^^miesed upon the motion or by the con- 
sent oif the appellant. 

Had tbe décision of the court in that case been called to our attention 
at the time the Coombs Case was argued* it is qnite probable that, out of 
the usual comity obtaining among courts of co-ordinate jurisdiction in 
this class of cases, we should hâve waived our own views, and deferred 
to it; so fàrj at least, as it covered the issues involved in that case. , It 
seems, bowever, that the reason for dismissing the bill in the Wisconsin 
case was not then known, and ho stress was laid ùpon it in the argument 
of the Coombs Case, Having expressed our own opinion of the patent in 
that casé, itjsnow top late to cUim that, as matter of cômîty, we ought 
to follow the Wisconsin case. It is equally clear that it does not create 
a case of e^toppel. Not only ignb record prodùced showing uponi what 
ground the bill was dismissed, but neither the plaintifif nor défendant in 
this suit wére parties to that. A decree déclaring the iùvalidity of the 
patent is in no sensé a proceeding in rem, and does not prevent the eame 
or a dififerent plaintiff from prosecuting a suit against another défendant, 
and establishing its validity upon différent, or "evéti upon thesamei évi- 
dence. Tthîs précise. thing was done in IngeraqU y, Jewettj 16 Blatchf. 
,87,8, wbicb waç also^ bill iiveqaityfor the infringementçf a patent. Iti 
.défense,- it was. argued that theplftintiff had preyiously Sied a biU against 
idiflerent, parties for an: infringemient of the same patent, the, défense of 
,which had ; been aSsumediby oneTopham, under whqm; the défendants 
,in that euity as well as thesd&feodauts in: thei suit under considération, 
-were licensees, It was hejd byiJudge Wallace ,that, assuïning that 
iTopham yf&e, a party to the former suit, the défendants could not avail 
'themselves;Qf the decree in his favbr upon the ground, that thçre was a 
!,>?arit «fipiptoalîty inithe estppf el; The same ruling was made. by Mr. 
Justice Bla'tchfobd in respect to the same decree in Stamping Co. y.Jewt- 
ett, 18 Blatchf. 469,7 Fed. Rep. 869.,\ The faots of the pre,aent case- are 
much more conclusive against the estoppel, as neither of. thie parties to 
this suit were parties or privies to the case of Allis v. Freeman. 
„l 2. In i^' ç^se oi Roller-'J^ilti ^. v. Cfeomb», :?9 Fed./Repf 25, wehad 
.pccasiQUito cppsider the Q ray p?,tent in issue inthi^ case, and came to 
the following conclusions: - , ? , , : ; > " :: ■ r .: ; /^ 

(1) That it had not been antiçipa.tied by the liske Nemelkg, patent, or 
bjany other of the dèvices/offèredin évidence, and that the second, 
thir4, fqurt^jand ôfth (îla|iniS;Wfre<valid. ' r 

.;r (2) That the patentée was , not debarred from the benefit pf the doc- 
. trihe of pjpçbanical équivalents by the fact that his original claims for a 
.cpmbinati<}n,of, a vertical; and hoWWtal adjustment by any method had 
jbeen rejectedibythçpaten^offiçieijftnd he had aqcepted restricted claims 
^ijî;their,p}ace. ... ,; ■•.,,, ,:-.::i.; vj ; , ,,:';,;■■:■:/■,■,...:;- = : 

i ; (8). Tl^at the Mawhpod m.aj[^^n£(,îCpntï^ining,, as itdid, ail- the;eleiments 
.fjf thç: patentpft'|,ppnjbina/ttpri.,f'^Qiigb idifferentlyarranged and loc^t^d. 
and with a lever of a différent order, was ah infringement of the Gray 
patent. ^n; :> ,,i' 
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It was not, hoWever, intended to décide that the Gray patent covered 
aïï methbds of horizontal and vertical adjustments, or methods of making 
Boch. adjustments by means essentially différent from those employed 
by the patentée. Indeed, this could not hâve been done without dis- 
l-egârdîng the limitations put by the patent-ofEce upon the original 
claimsy as* well as the state of the art as it existed at the time the patent 
was issued. Gther methods of adjusting rolls, both vertically and hori- 
zontally, existed before Gray filed his application, and in at least one 
there was a combination of both adjustments as applied to the same roU. 
That the défendant bas produced a machine which accomplishes the 
same results as the plaintiff's will not be seriously disputed, and the onjy 
question is whether it bas accomplished them by the same, or by an 
essentially différent, device. Thèse results are four in number: (1) A 
vertical adjustment at each end of the movable roll; (2) the horizontal 
grinding adjustment, by which the distance between the two rolls is kept 
precisely the same while the rolls are in opération; (3) a spring device, 
by which the rolls are made to yield to a breaking strain whenever a nail 
or other hard sabsiarice enters between them; (4) a stop and holding 
device, by which the' rolls are spread apart when not in opération, and 
are throwA" together again without a new adjustment. 

Tp; accomplish thèse results, the patentée makes use of — First. Two 
rolls, ohe of which is fixed, and the other adjustable. His spécification 
also seiems to contemplât© that both rolls may be made adjustable, but 
in what manner is not stated. Indeed, it is dilïicult to see how tliis 
could be dorié without taking away frora the combined devices applied 
to the other roll some one of the éléments, which would destroy the in- 
tegrity of thé combination. Second. An upright, swinging arm at each 
end of the adjustable roll, upon the pivot of which the roll is moved in 
a vertical direction. Third. A rod, G^ at one end of which are devices 
for the grinding adjustment, and a spring urging the upper end of the 
arm inward, but yielding to a breaking strain, and at the other end 
the stop and holding devices for the spreading adjustment. In defend- 
iEnt's machine both rolls are adjustable. To one is attached the spring 
and a nut and eccentric for vertical adjustment, and to the other the 
grinding adjustment and the stop and holding device. There is no lever 
or s.winging arm, but the joumals of both rolls rest upon horizontal 
shafts, one of which may be raised and lowered for the vertical adjust- 
ment, and the other of which slides forward and back, carrying the sec- 
ond roll to and from its fellow. There is no rod, G, fitted at either end 
with the several devices for horizontal adjustment, and nothing properly 
corresponding to it, since the shaft attached to one of defendant's rolls 
corresponds about as nearly with it as the one attached to the other. 
If tire were to attempt to locate it, we should hâve to say that it was di- 
yided intô two separate parts, by one of which the vertical adjustment 
is àçc9in]>lîshed; while iri plaintiff's patent thîs adjustment is made by 
nieans pf; a swinging arm, and not by means of the rod. This rod, and 
-the upright swinging arm, we regard as of the essence of the plaintiff^s 
patent. Should defendant's device be adjudged an infringement,- we 
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should not know where to draw the line, providîng the. defendant's do- 
vice accomplished the four results. This, evidently, was not the scope 
of the Gray patent, since the original claims for the combination of those 
adjustments had been rejected by the commissioner. While the slidiug 
support might be, under certain circumstances, a mechanical équivalent 
for the swinging support, in view of the state of the art, and the limita- 
tions upon plaintifPs claims, we cannot consider it so in this case. Under 
the view we hâve taken, we find it unnecessary to consider the claims 
separately. The departure of the defendant's machine from the under- 
lying theory of the plaintifPs is too radical to require. us to descend to 
détails. We are dear in our opinion that the injunction should be denied. 



Haeland V. United Lines Tel. Cow 
(CTrcuit Court, D. ConnecUovt. November 14, 1889.) 

Fkdbbal Cotjbts— JuBismbrioN— Proceedîtngs in Rem. 

Although Aot Cong. March 8, 1887, authorizes an original suit brought latlte eir- 
cnit court, where iurisdiotlon is founded on the fact of diverse citizenship solely, 
to be brought in tne district of the résidence of either plaintifl or défendant, and 
the statutes of Connecticut permit the attachment of thei property, located in the 
State, of a non-resident défendant, without personal service on him, and in the ab- 
sence of voluntary appearance, the subjeotion of suoh property to a judgment in rem, 
Bev. St. U. S. §§ 914, 915, authorizing the practioe and modes of procédure in féd- 
éral courts to be conformed to those of the respective states wherein su ch courts 
are held, and authorizing the same remédies by attachment as are provided by the 
laWs of those states, do not give a United States circuit court sitting in Connecticut 
jurisdictlon of proceedings in rçm %gainst the property of a nou-resident défend- 
ant, who has not been personaUy served or appeared. 

At Law. On demurrer to pleia. 

Morria W. Seymour and Wm. Q. WUson, for plaîntiff. 

W. W. Hyde and Rcbt. 0. IngersoU, for défendant. 

Shipman, J. The question at issue in this action at law arises upon 
the plaintiffs demurrer to the defendant's plea to the jurisdiction of the 
court. The coinplaint allèges that the plaintiff is a citizen of the state 
of Connecticut, and that the défendant is a corporation existing under 
the laws of the state of New York, and a citizen of said state, and carry- 
ing on business in the state of Connecticut, and having an office in Hart- 
ford, in said state. Section 910 of the General Statutes of Connecticut 
provides as follows: 

" When the défendant is not a reaident or inhabitatit of this state, and has 
estate withln the same which is attaéhed, a copy of the process and déclara- 
tion or complaint, with a return describing the estate attached, shall be left 
by the ofiflcer with the agent or attorney of the défendant in this state; and 
, when land is attaclied a like copy shall be left in the otHcé of the town-clerk 
of the town wheré the land lies, as in cases whëre thé défendant belbngs to 
this state; and, if the défendant has no agent or attorney Withln this statë, a 
like copy shall be left with him wbo bas charge or possession of the estate at- 
tached." ■ 
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Section 908 of the same statutes provides that — 

"In actions against towna, societies, communities, or corporations, the serv- 
ice of the process by the offlcer by leaving a true and attested copy of it, and 
of the accompanying déclaration or complaint, with or at the usual place of 
abode of their clerk, or either of the seleotmen or committee, or the secre- 
tary or cashier, or, in case of a private corporation having no secretary or 
cashier, at the principal place in this state where such corporation transaets 
its business, or exercises ita corporate powers, shall be sufflcient. When 
a corporation doing business in this state bas no secretary or cashier résident 
in this state, service of process upon a résident director shall be good and 
effectuai service." 

The retum of the marsbal déclares that he attached, as the property 
of the défendant, divers articles of personal property situated in the 
offices of the défendant in five towns of the state, viz., New Haven, 
Hartford, Meriden, Bridgeport, and the borough of Willimantic, in the 
town of Windham, and left true and attested copies of the writ, and of 
bis indorsementthereon, with five named persons, who hâve "the charge 
and possession of said estate of the défendant so attached" at the sev- 
eral places before named; "the défendant not being a résident or inhab- 
itant of this state, and not having any known agents or attomey in the 
same, and being absent therefrom." By chapter 9 of the Public Acts 
of Connecticut, which were passed in 1889, the fixtures of a telegrapb 
Company in this state can be attached in the sanae manner as real es- 
tate is attached in civil actions, by the officer's lodging in the office of 
the secretary of state a certifîcate that he bas made such attachment. 
Under an order which was made after the foregoing service, and which 
permitted an additional attachment, the marshal attached the wires, 
posts, etc., of the défendants in this state, in the manner provided in 
said statute, and also left a copy of the writ, application, and order, and 
of his indorsement, "at the principal office of the défendant in this state, 
and also with its attorneys," who had entered fi limited appearance in the 
case. The défendant pleaded to the jurisdiction, because, after alleg- 
ing that it was and is a foreign corporation, "said writ was not other- 
wise served upon the défendant than by the officer's making a pretended 
attachment of certain personal property which the plaintiiT claimed to 
be the property of the défendant, and leaving a copy of said writ and 
complaint with the agents in charge of certain offices of the Postal Tel- 
egrapb Cable Company in the state of Connecticut, and with the secre- 
tary of the state of Connecticut, as will appear from the officer's retum 
on said writ indorsed. No service of said writ and complaint was made, 
or attempted to be made, on any officer of said défendant company." 
The plaintitF demurred to the plea. 

Under the admissions of the able counsel for the respective parties, 
but a single question arises upon the demurrer. The défendant admits 
that by the proper constructfon of the act of March 3, 1887, a foreign 
corporation défendant may be found within the district which is the rés- 
idence of thq plaintiff; and if so found, and duly served with process, it 
can, when the jurisdiction is based upon the fact of diverse citizenship, 
properly be sued in the district of the résidence of the plaintiff. As- 
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suming that this construction, whîch has been sanctîorîed by a number 
of décisions ofthe; circuit courts, i& correct, the next question wiiich would 
naturally be considered is whether any personal service was made upon 
the défendant. The plaintifif, in the làst brief of his counsel^ properly 
admits that up to the présent timë no such service has been made , arid 
no such appeaïance has been entered by it, as would entitle the plaintiff 
to a .judgment in persffnam, but contends that ùnder the act of March 3, 
1887, a judgtûeût can properly be rendered against the défendant's prop- 
erty whicli is situated in this state, and was attached in this suit. His 
argument, briefly stated, is that whereas, the statute of Connecticut pér- 
mits the attachment of the propèrty, located in this state, of a non-res- 
ident défendant, without personal service upon him, and, in the absence 
of his voluntary appearance, the subjëction of such prôperty to ajudgment 
in rem; and whereas, sections 914 and 915 ofthe Eevised Statutes au- 
thorize the practice and modes of proceeding in the United States courts 
to be conformed to the modes of procédure in thé respective statea 
wherein such courts are held, and authorize the sftme remédies by at- 
tachment as àro piermitted by the statutes of said respective states; and 
whereas, by the act of March 8, 1887, when an oHginal suit is brought 
in the circuit court, and jurisdîction is founded only on thé fact of di- 
verse citizenship, such suit caii be -brought either in the district ofthe 
résidence of the plaintiff or the défendant, — the circuit court can obtaia 
jurisdiction in rem by attachment of the propèrty of a non-resident de- 
fendant, which ÎS situated within the district of thé plaintiff, without 
personal service.' It will be readily admitted that the United States 
courts, which are created by statùte, "can hâve no jurisdiction but 
such as the stfttute confers," (S/ieWdn v. SiH, 8 How. 441j) and that this 
doctrine haS beén asserted with grfeat earnestness by thé suprême court. 
It is furtheriûdte évident that a state may subject propèrty situated 
within its limita, tvhich is owned by non-residents, to the payment of 
the demands of its own citizens, artd that, wheri thé hoh-resident cannot 
be personally served with prbcess, the statutes of the state may author- 
ize a constrUctive service, which éhàll be sufRcient tô subject the prop- 
èrty to a proceeding in rem; but Such proceedings must be authorized 
and dérive theit vàlidity ffôm the local statutes. Pénnoyer v. Neff, 95 
U. S. 714. ■ Neither can it be deriied that prior to theenactment of sec- 
tions 914 and 915 there was no statute ofthe United States which gave 
authority to a circuit court, by original process, in an action at law, to 
seize the propèrty of a non-resident défendant, and subject it to the de- 
mands of a résident plaintiff, ' without personal service upon the de- 
fendant, and, in the case of a corporation, upon such agents as may prop- 
erly be deemed its représentatives, 6r thé voluiïtary appearance of tlîe 
défendant in the suit. In the well-knôwn caSe oî Toland v. Sprague, 
12 Pet. 800, the following propositibn was annoUnced, which has ever 
since been adheted to, (Curt. Jur. of U. S. Courts, 105,) and in Ex parte 
RaUway Co., 103 U. S. 794, was evidently regarded as axiomatic: 

"(4) That the right to attach propèrty, to compel the appearance of per- 
Bons, can properly De used only in cases in which such persons are amena» 
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bVe to the process of t^he court in personam; that is,. where they are înhab- 
itants, or found within the United States, and not where they are aliens, or 
citizens résident abroad, at the commenoement of the suit, and hâve no inhab- 
itançy hère; and we add that, even in case of a perapn being amenable lo 
process in personam, an attachaient' against his property cannot be issued 
against bim, except as part of , or together with, process to be served upon 
his peréoni.'' 

In Ex parie Railway Cb., decided in 1880, Chief Justice Waite said: 
"It is conceded that the person against whom this suit waa brouglit in the 
circuit court was an inhabitsifit of the state of Massachusetts, and was not 
found in, or served with pïocess in, lowa. Clearly, then, he was not suable 
in tbe circuit court of the district of lowa, and, unless he could be sued, no 
attachmentcould issue from that court against his property. An attachaient 
is but an incident to a suit, and, unless the suit can be maintained» the at- 
tacbment must fall." 

The attachment in that case was made in accordance with the statutô 
of the state of lowa in regard to attachments of the property of non-resir 
dents. But it is said, notwithstanding this décision was made after, sec- 
tions 914 and 915 were pa«sed, that those sections confer upon the ciiv 
cuit courts jurisdiction m rem over attached property of non-residents 
•which is situated within the ]imits of the «tate wherein the suit is 
bronght, if the attachment is made in conformity with state laws. Sec- 
tion 914 assimilâtes the practice, forms, and modes of proceeding in civil 
causes, other than equity and admiralty Causes, ih the courts (5f the 
United States, to the practice, forms, and proceedirigs in the courts of 
Tècôrd of tiié statê within which such^ circuit or district courts are held. 
The statute is an adt in regard to practice and pioceduire, and not in re- 
gard to jurisdiction. The (Question at issue in this case relates to thé 
power of the court. Section 914 çonfers no iiew power or authority 
upofi the circuit courtl' J îû Bvâer v. Young, 1 Flip. 27&, the distinc- 
tion which is to be observed, in the construction of this section, between 
^o^er^hifch is conferred andpractifee which iâ to be observed, is^leârly 
-pointed out. The èourt says : 

"'Care atid baution willée used that substantivo rights given by the state 
lawé^shall not be confonndéd with what is mera practice in the state léourts. 
In this connection, I may miction, among otber matjiers, the right^ to bring 
an absent or non-resident défendant into court by publication, or the right to 
a second trial, which are not matters of œere practice, but are substantial 
rights conferred by the statute of the state, and, in my opinion, were notcon- 
templated by congress, by the law in question, to be given to parties in this 
court." Wear v. Mayer, 6 Téd. Eep. 660; Lyons v. Bank, 19 Blatchf. 279, 
8 Fed. Rep. 369; Insurance Co. v. Bangs, 103 U. S. 435. 

Section 915 entitles plaintiff, in common-law causes in the courts of 
the United States, to similar remédies by attachment against the prop- 
erty of the défendant which are provided by the law of the state in which 
such court is held for its courts. It empowers the United States court to 
adopt the remédies by attachment or other process, and relates to methods 
and forms. It does not create jurisdiction over property without personal 
service upon the défendant. As succinctly stated by Mr. Justice Milleb 
in Nassro v. Cragin, 3 Dill. 474: 
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"Tlie effect of thîs section in the act of 1872 is simply this: If the court 
bas or can acquire jurisdiction over the défendant personally, this section 
giveà to thè plaintifï the right to the auxiliary remedy by attachment, but it 
does aot afTord a meana of àcquiring jurisdiction. " Ohittenden v. Darden, 
2 Woods, 437. 

Stress is laid by the plaintiff upon the gênerai doctrines which are an- 
nounoed in Oooper v. Beynolds, 10 WaU. 308, Pennoyer v. Neff, 95 U. S. 
714, and in Premanv. Aldersm, 119 U. S. 185, 7 Sup. Ct. Rep. 165, 
in re^rd tô the power of the state over the property of non-residents 
within itS; limits, and the jurisdiction which a court acquires over such 
properiy by seizure. In thèse cases, the suprême court wasconsidering 
the power which the state bas over the property, within its limits, of 
non-residents, and which state courts obtained by state statutes over at- 
tached property ; and the opinions are very far from intimating either 
that the courts of the United States, in common-law causes, bave an au- 
thority over the property of a défendant which is not conferred by stat- 
ute, or that the existing statutes confer a right to seize property, in an 
action at common law, and subject it to exécution, unless in a suit where 
Personal service bas been made upon the défendant. The statute of 
March 3, 1887, introduced no new principle which obviated the neces- 
eity of Personal service. It provided that suit, when jurisdiction is 
founded upon diverse citizenship, must be brought in the district either 
of the résidence of the plaintiff or of the défendant ; and it omitted the 
provision that the défendant could be sued in any district in which he 
should be found at the time of serving the writ; but it by no means in- 
tended to discard the long-established doctrine that the défendant must 
be legally found and served in the district in which he is sued. The 
conclusions in Toland v. Sprague, supra, in regard to the scope of the féd- 
éral statutes Which existed at the time of that décision, are still appli- 
cable. 

It is not necessary, at the présent time, to discuss whether there was 
service upon agents who properly represent the défendant, The de- 
murrer admits, for the purposes of pleading, how the writ was served, 
and the plaintiff does not now ask that it may be considered as anything 
else than a service by attacbmeat. The demurrer is overruled. 
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PicKETT V. Filer & Stowell Co.' 
{Cirmit Court, N. D. Florlda, March 13, 1889.) 

1. FBDBBAIi CÎOOBTS — RePLBVIH 01" PbOPBBTT HbLD ET ShERIÏÏ, 

Property in the hands of the sherlff under exécution from a state court Is In the 
custx>ay of tbe law, and cannot be taken by the marshal on process in a reple vin suit 
in the United States court. 

S. SAMB — lUTERPI.BADEIt. 

Il} Buoh case the proper. remedy is for the sheriS to set up thèse facts by pétition 
In the nature of interpleader in the replerin suit, and not by biil in equity for in- 
junction. 

In Equity. Bill for injunctîon. 

The Filer & Stowell Company brought an action of replevin on the 
common-law side of this court against Morgan et al., to recover certain 
mill machinery claimed by them to be their property, and under the pro- 
cess in the case the marshal seized and topk possession of the property. 
The bill allèges that, at the time of the seizure by the marshal, the com- 
plainant, as sheriff of the county, had the property in his custody under 
and by virtue of a writ of exécution against said Morgan et al. issued 
from the state court. It daims that the seizure by the marshal was 
wrongful; that complainant has no adéquate remedy at law; and prays 
that the replevin suit be enjoined, and the property seized be restored to 
complainant's custody. 

Mallory & Maxwell, for complainant. 

Blount & Blmint, for défendant. 

TouLMiN, J., {oraRy.) I think it would be error and improperfor thia 
court to permit a recovery of the property sued for in the replevin suit 
by the plaintiffs, (even if the rightful owners,) if the property was thereby 
taken from the possession of the sheriff, who held it by virtue of an ex- 
écution issued upon a judgment of the state court. The possession of 
the property by the sheriff by virtue of a levy under an exécution issued 
by the state court is in itself a complète défense tothe action of replevin, 
without regard to the rightful ownership. Oovell v. Heyman, 111 U. S. 
176, 4 Sup. et. Rep. 365. According to the allégations of the bill, the 
property was in the custody of the law, and within the exclusive juris- 
diction of the state court from which the process issued, for the purposes 
of the writ, and the possession of the sheriff should not be disturbed by 
process from this court. But how does this court take cognizance of thèse 
facts, and administer the appropriate remedy in the premises? Not by 
an original bill filed by the sheriff on the equity side of the court to re- 
strain the suit in replevin of the Filer & Stowell Company against Mor- 
gan et al., but by a pétition, or summary motion, or, as I think moreap- 
propriately, by a proceeding in the nature of an interpleader. I cannot 
consider this bill (filed on the equity side of the court by the sheriff 
against the Filer & Stowell Company) as an original bill in equity, and 

' Reported by Peter J. Hamllton, Esq., of the Kobile bar. 
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grant an înjunction on it as is prayed for, for as such ît could not, în 
my opinion, be maintained. The bill allèges that liie complainant is 
wholly withont remedy save in a court of equity, and it is on this ground 
that the injunction is asked for. Hè has other and adéquate remédies, 
as I hâve suggested. The injunction prayed for must therefore be de- 
nied. But if the bill is presented io the court and asked to be made an- 
cillary to the action of replevin, to be regarded as merely a pétition or in 
the nature of an interpleader in that cause, it will be so ordered in ac- 
cordance with the principles laid down in the case of Knjiypendorf v. Hyde, 
110 U. S. 276, 4 Sup. et. Rep. 27. 



Jones I?. Smith ef oî. 
iOiretM Cowi, E. D. New forlt. Ootober 29, 1889.) 

RBOBIVBSB-t-APPOINTHBNT AND. DiSCHARGB. 

Fending the ûnal détermination of a suit oonoemlng real prcperty, a reoelver will 
not be contlnùeâ in possèàsidn of the prt^erty, -where the filing of a notice of lis 
penCtens and ^iitinuance of an ezisting injunction will eSectaally secure complain- 
ant'srights as tb the corpus. As totherents, those already collected should re- 
main in the hands of the receiver untU the final détermination of the action, and 
future rents be seoured by a bond. 

On Reargument. Motion to suspend receivership. 
Benjamin G. Hitchîngs, for coniplainant. 
Edward K. Jones, for défendants. 

Lacx>mbe, j. IJpon the fortijer argument, (38 Fed. Rep. 380,) as to 
the doctrine of lis pendens, the brief of défendants' counsel contained a 
separate point, in which it was contended that if the statestatute applied 
the complainant should file his notice under it. This point was over- 
looked by the, court, and a reargument upon défendants' application is 
therefore proper. Upon the entry; of the decree the receiver was contin- 
-ued as to the leasehold property becauae it was assumed that in no other 
way could the statue quo of the piQperty, the conveyancç of which to the 
défendants was attacked by the complainant, be sucçesgfully maintained. 
The point for considération now is whether the rights of complainant 
can be sécured by some other meaaure, less harsh than the continuauce 
of the receivership. He has a right to insist that the corpus of the prop- 
erty shaU not be transferred untili^the final termination of the suit, and 
that the accumulated rents and profits, and those yet to be earned by it, 
shall not be dissipated. He has no right, however, tp insist on the con- 
tinuauce of the receivership aS a means of coercing the défendants into a 
consent to wàive oral argument in the supreine court, especially where, 
on an important branch of the case, they are appellants. In the mém- 
orandum filed on the former motion it was substantially held that the 
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state statute applied as a rule of property, and that Ks pendem in a féd- 
éral court was not available as notice to innocent purchasers, nnless no- 
tice thereof is filed, as the statute requires. By filing such notice, there- 
fore, the complainant can effectually prevent the transfer of the prop- 
erty. Should it turn out, however, that the state statute does not ap- 
ply, then, under the décisions of the suprême court which were consid- 
ered on the prior motion, the old harsh doctrine of lispendens will oper- 
ate to efïect the same result. The continuance of the injunction on the 
défendants, and the filing of a notice of lis pendem, will therefore secure , 
complainant's righta as to the corpus. The rents, and so forth, already 
accumulatedb may be secured by their remaining in the hands of the re- 
ceiver, who should not be required to account till the final détermina- 
tion of the action. Future rents may undoubtedly be secured fully by 
a bond with sureties other than the défendants, and with liberty to move 
to substitute new sureties in case of future insolvency. This is ail the 
complainant is entitled to demand. Défendants may profier an order 
carrying out thèse views, and serve it on the other side, with notice of 
settlemerit: as to fprm and as to amount of bond for future rents, etc., 
with an order to show cause why, upon filing such bond, the receiver- 
ship should not be suspended. 



Beadle V. Beadle. 
(Circuît Court, D. Nébraska. May, 1881.)» 

1, WiLM— Construction. 

A will provided that the execators should sell testator'a real estate and pay certain 
legacles, and devised the rest of his estate, real and personal, to his brotbers. Held 
that, the legacles being paid in full, the title to the remaining real estate was yested 
in the devlsees, and not in the executors. 
3. Praudulent Convbtancbs — ^Relief. 

Where an assignment of an interest In an estate in made by one devisee to an- 
other for the purpose of defrauding creditors, Itis void, and neither party to it can 
obtaln any advantage therefrom. 
8. Trusts — Aocounting. 

Where one of two brothers owning an interest in land conveys the same to tha 
other by quitclalm deed, for the purpose of convenience in makiog title, etc., it cré- 
âtes a trust in the grantee in favor of the grantor, and entitles the latter to an ao- 
counting. 

In Equity. 

Bill by David Beadle against Mishael Beadle to set asîde a quitclaim 
deed given by complainant to défendant, and to establish a half interest 
in the land conveyed by it, and for an accounting. 

Webster & Gaylord, for complainant. 

Esterbrook & Hall, for respondent. 

MoCrary, J, 1. We are to consider in the first place the question 
whether the complainant, David E. Beadle, derived title to the undi- 

■ Publication delayed by f ailure to reçoive oopy. 
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vided half of the real estate in question under the wîll of John L. Bea- 
dle. The particular provisions of that instrument to be construed are 
the rhird and fourth clauses. The third clause provides " that after the 
payjnent of ail debts, as above provided for, ail the l'est and residue of 
my property resting in real estate, [describing it,] together with ail other, 
the land and real estate or intérest therein, that I may hâve or hold in 
Baid county of Sarpy, in the territory of Nebraska, or elsewhere in that 
or any other territory, state, or county on the face of the earth; that 
my said real estate and chattels real be sold by my said executors for 
the best priées that can be procured therefor, either at public or private 
sale, (or by the survivor of my executors,) in their discrétion, at any 
time within the space of ten (10) years after my decease, at such times 
as they shall deem best, and oui of the avails of such sales, and the 
proceeds thereof, or any part thereof, I give, devise, and bequeath," etc., 
(naming varions bequests to relatives, amounting in the aggregate to 
$950.) And the fourth clause is as follows: 

"And the rest and residue of my property and estate, real and personal, of 
whatsoever nature or kind, not hereinbefore disposed of and already devised and 
bequeathed, (except the right and intérest in a certain patent and invention 
hereinafter named,) 1 give, devise, and bequeath to my brothers, Mishael 
Beadle and David E. Beadle, to be divided equally betwe,en them, ahare and 
Bhiire alike; to bave and to hold unto them, the said Mishael Beadle and Da- 
vid E. Beadle, and to their heirs and assigns, f crever." 

Respondent insists that this will vested the title in the executors, and 
made it their duty to sell the land and convert the proceeds into per- 
sonal ty, and that therefore the will itself was a conversion, so that the 
land raust be treated as personalty. This upon the ground that, where 
a testator distinctly directs in his will^ that land shall be sold and con- 
verted into money , equity coiisiders it as done. 2 Story, Eq. Jur. §§ 791 , 
793, 1212, 1214; Craig v. Ledie, 3 Wheat. 563. On the other hand, 
it is insisted by the complainant that thèse clauses of the will did not 
vest title in the executors; that they only authorized them to sell for the 
purpose of paying the several legacies named; and that by the terms of 
the will no équitable conversion was provided for or intended. 

We must, if possible, construe the two provisions of the will above 
quoted so that both may stand; and there is therefore m uch force in the 
suggestion that it could not hâve been the intention of the testator by 
the third clause to require the sale by his executors of ail his real estate, 
since by the fourth he bequeaths "the rest and residue" of his property 
and estate, both real and personal, to his brothers, Mishael Beadle and 
David E. Beadle, the complainant and respondent herein. The fourth 
clause bears upon its face strong proof that the testator did not antici- 
pate that ail his realty would necessarily be sold by the executors under 
the previous clause. The fourth clause not only expressly devises the 
residue of the realty, — thus assnming that there might be a residue of 
realty, — but it bequeaths the same, "to bave and to hold, unto them^ 
the said Mishael Beadle and David E. Beadle, and to their heirs and as- 
eigns, forever," which is the phraseology usually employed in convey- 
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ances of real estate. In the light of thèse considérations, let us look at 
the language of the third.dause in the will. Does it convey the title to 
the executors, or simply vest in them a naked power of sale? If the 
latter, then the title, which could not rest in abeyance, must hâve passed 
to the devisees sùbject to the right of the executors to sell. . Upon this 
subject Judge Redfield, in his work on Wills, (volume 3, p. 136,) says: 
"It is often made a question whetlier the exécuter takes a fee-simple un- 
der the will, upon which his power to dispose of the same is ingrafted, or a 
mère nakéil power to dispose of the title to the estate in a particular mode, in 
order to efifect the purposes of the will." 

And in a note, on page 137, the same author lays down the rule for 
determining the question in thèse words: 

"It is said the devise of the land to the executors to sell passes the title; 
but a devise that executors may sell, or shall sell, lands, or that they may or 
shall be sold by the exécuter, givesthem only a naked power of sale." Cit- 
ing Sugd. Powers, (8th Ed.) 112; Doe v. Shotter, 8 Adol. & E. 905. 

Judged by this rule, it is clear that the will now under considération 
did not vest the title in the executors. There are no words of con- 
veyance or devise to them. The language is "that my said real estate 
and chattels real be sold by my executors," etc. He does not say: "I 
give and bequeath to my executors," etc.; nor does he use any équiva- 
lent language. There are certainly no words expressly passing the title 
to executors, and since the parpose of the testator is secured as well by 
treating the instrument as conferring only a power of sale, and since by 
this construction ail the provisions of the will may be harmonized, I 
adopt it. 

Another considération has great weight with me in determining the 
true construction of this will, It is conceded that ail" the legacies pro- 
vided for in the will, to be paid out of the proceeds of the sale of the 
land, hâve been paid in full. The legatees are therefore satisfied, and 
there is no one to claim the property as personalty. The complainant 
and respondent both claim realty under the will. • They bave both 
elected to claim the realty, as their pleadings in this case abundantly 
show. The complainant sues as devisee, and claims title under the will. 
The respondent claims title in himself by virtue of the will and a convëy- 
ance from complainant. He sets out the will as a part of his answer, 
and as the source of his title, and prays that his title may be quieted. 
The legacies having been paid, it is clear that the whole bénéficiai inter- 
est under the will, whether that interest be in the land or in the proceeds 
of a sale thereof, is in the same parties; that is to say, in complainant 
and respondent jointly, or respondent solely, — in both, if complainant 
succeeds in this controversy; in the respondent, if he is successful. Now, 
the law is well settled that where the same person is to receive the be- 
quest, wùether it remain in thé form of realty or be sold and converted 
into money, that person may elect to take either. This for the reason 
that no other person can by possibility hâve any interest in the question, 
It is only in cases where if the property be treated as realty it will go to 
one parfy, and if regarded as personalty to another, the q&ïStions arise 
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reqOÎrJng thé intervention of courts, and the applîfeatisû df the princîplea 
contetïdièd: for by the respondénti Courts of equity cannot be called up- 
ontohear and détermine controversies concerning purely abstract ques- 
tions, landwhich do not involve substantial rights. If the same resuit 
foUows à décision either way, there is nothing with whiiSi-a court ought 
to be troubled. A court of equity iwill not compel a trlistee to exécute 
a trust against the wishes of the :ee8ttft que trust. If the latter is entitled 
to the land, or its proceeds if it be sold, the court will allow him to take 
his choîce. This rule is settled by the case of Craîg v. Leslie, sujrra, and 
by a uniform current of authority in this country ând in England. My 
conclusion upon this branch of the case is that by the will the title was 
vested in the dévisses, and notih the executorsj and I protfeed to con- 
sider the other questions presented in the case. 

2. We are next to consider the force and efifect of the foUowing instru- 
ment executed by complainant to rèSpondent : 

"To ail whom It may concern: Know that I, D. E. Beadie, of the town of 
Galèn, Wayne county, New York-state, for and in cùnsideration of certain 
notes signed by Mishael Beadie as.security for me, do hereby, and by thèse 
présents, assign and convey to the said Mishael Beadie ail my righti title, and 
interest in and to certain lands in tbe territory of Nebraska, acqoired by me 
through the will of John L. Beadlg, deceased. Dated this first day of April, 
1865. [Signed] David B. Beadle." 

The bill in this case is not filed for the purpose of setting aside the 
assignroent; it is aimed at the quitolaim deed subsequently executed. 
It is, however, insisted on behalf of respondent that this assignment and 
the said quitclaim deed are parts of the same transaction ; that both 
were executed for the same considération, and for the same purpose, viz. , 
to vest in respondent the title tothe land absolutely and unconditionally. 
It is further insisted that if it be found that the purpose of this assign- 
ment was to defraud the creditors of complainant, then he cannot be 
heard to attack it, and that the same must be held with respect to the 
quitclaim deed afterwards made in çonsummation of said assignment. 
Whatever may hâve been the purpose of this instrument, it is very clear 
that it was not intended by the parties as a conveyance of ail the interest 
of complainant in the real estate, aùd that it was not, after its exécution, 
treated by them as having any such purpose or efFect. After its exécu- 
tion the respondent continued in various ways to recognize the interest 
of complainant in the land, and to consult him from time to time with 
respect to sales thereof, and its management generally. In numerous 
letters addressed to complainant he speaks of the land as"ours,"as"our 
property," and "our land," etc.; and in several written long after the 
assignment he> speaks of the respondent's "interest" in the land, and of 
bis "part" thereof, and in one he speaks of an expected setdement and 
division between them. Withoùt quotiilg in thfe connection from thesè 
letters, it is sufficient to say that they cannot be barmonized with the 
theory that the assignment was intended or understood as divesting com- 
plainant of ail interest in the land. To construe that instrument as hav- 
ing been given as a security in the nature of a mortgage, to indemnify 
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respondeut agaibst-loss on account of his indorsement of the notes of 
complainant, would do no great violence to ils terms; but tbe master bas 
found, and I thinkeorrectly, ûnder the évidence, that the assignment 
■wsfs executed by complainant for the purpose of covering up his Nebraska 
înterésts as against the daims of his cfeditors. This makes it necessary 
for usto consider tbe question whether complainant is estopped to re^ 
cover in this case upon the ground that he is asking relief as against his 
own fraudulent act. ÏThe well-settled rule is that no aflBrmative relief will 
ever be granted upOn a fraudulent contract to either of the parties thereto. 
If it be trne that complainant is asking this court to set aside this assign- 
ment, or that thè assignment is 80 clearly identified with the quitclaim 
deed thatthey must be regarded as parts of the same transaction, then, 
in either case, I would bave no hésitation in saying that he is not enti- 
tled to relief. The same resuit, however, would follow as to respondent 
He was a party to both instruments, and was in pari ddido. If they 
■were fraudulent,,he, too, was a party to the fraud, and can claim nothing 
under either of them. The court would in that case refuse relief to 
either party, and leavethem in precisely the position in which they hâve 
placed themselves. Tdegraph Co. V. Railway Go., 1 McCrary, 418, 3 Fed. 
Eep.ï,aïid bases cited. 

If, thercfore, the assignment and tbe deed are to be regarded as parts 
of tbe same fraudulent scheme to defraud the creditors of complainant, 
it would inevitably follow that both would be treated as absolutely nuU 
and void, and tbe parties would be left, as between themselves, without 
any;right to a decree to enforce or set aside either the one or the other. 
This resuit would be much more injurious to the interests of respond- 
ent than to those of the complainant, since the latter is in possession; 
and, if thetwo instruments are ignored, he can, as against respondent, 
hold the «ndivided half of tbe land — ail thathe daims — under the pro- 
vision of the will of John L. Beadle. But I am ofthe opinion that the 
évidence does not sustain the position of respondent, that the assign- 
m^t and the quitclaim deed are parts of one and the same transac- 
tion, both executed for tbe same considération and for tbe same purpose. 
Upon this^question, as upon nearly ail the disputed questions of fact 
in thiscaSe^ thetestimony of the com plaidant ànd respondent is in di- 
rect oanflict. Thèy are equ^y interested, and, so far as appears, equally 
intelligent and crédible. I conclude, therefore, that the matters of fact 
in controverSy between them, and concerning which their testimony is 
in conflict, must be determined by a considération of the corroborating 
testimony, and particularly by the àcts, déclarations, and writings ofthe 
parties contemporaneous with the transactions in question. What was 
said and done by the parties in connection with thèse transactions atthe 
time they were transpiring, and before any ill will had arisen, may be 
relied upon as exhibiting a reliable indication as to their aims and pur- 
poses. 

For what purpose was the quitdaim deed executed? Complainant 
swears that it was for the purpose of simplifying the title, and making 
itmof0saiia{aietory to purchasers of lots, wbo objected to the title madè 
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by the exécutors wîthout an order of court. Resptindent swearâ that 
there was no such purpose, but that, on the contrary, the object was to 
invest him with the fee-simple title, absolutely and unconditionally. 
This dispute can best be settled by référence to the corresporidence be» 
tween the parties which preceded and led to the exécution of the deed, 
and this settles it very satisfactorily in favor of coniplainant. I do not 
find in this correspondance a single allusion to the assignment which has 
been executed four or five years before, and appàréntly ever since en- 
tirely ignored. I do find, however, the reason for the exécution of the 
quitclaim deed clearly and repeatedly stated in this correspondence by 
the respondent himself. In a letter dated December 12, 1869, respond- 
ent expresses bis surprise that the title was questioned, or that there 
was anything more to be done, and goes on to propose a plan for ar- 
ranging the matter and satisfying purchasers. He proposes to pay the 
legatees, get their receipts in fuU, and then adds: 

"I 888 no other way, but you must quitclaim to me your interest in the 
will. I hâve already assumed ail the debts, and that settles up the estate, 
and leaves the title in me individually. Then, as soonas we can sell enoUgh 
to pay thèse debts, we can settle, and I will deed you your part. AU the 
trouble there is, is in your trusting me until we can do so. Wecau then do 
wi thout the other executor. " 

It is impossible to believe that the respondent would hâve used this 
ianguage if the parties had understood that complainant was to exécute the 
deed in consummation of the assignment, and to bave no interest there- 
after. This letter demonstrates that the quitclaim was asked for upon 
quite another ground, to-wit, that the estate should be closed, the lega- 
cies and debts paid, the title vested in one person, who could make deeds, 
and afterwards a settlement and division could be made as betwe; n the 
two brothers to whom the land has been devised. In a later letter on 
the same subject respondent writes to complainant: "You can quitclaim 
your interest in the will. Trust me, it shall be ail right." In still an- 
other letter (not dated) respondent writes to complainant: " I wiU pay 
the expense, if you quitclaim your interest in the will. It will be easier 
for me to settle with the surrogate, for then he will not bave to look after 
your interest. That will be between you and me to do." Other letters 
contain similar Ianguage. In no one of them is it intimated that re- 
spondent is entitled to the quitclaim as a matter of right, or as the real 
owner of the property, or because of the assignment of 1865. If the ne- 
gotiations had been conducted upon the basis of his entire and uncondi- 
tional ownership, as now claimed by respondent, the correspondence 
would hâve given some expression or suggestion of such an understand- 
ing or of such a claim. Wefind nothing of the kind; but. on the con- 
trary, repeated and explicit déclarations showing that such was not the 
intention of the parties. I conclude, therefore, that the quitclaim deed 
was not executed for the purpose of making effective the previous assign- 
ment; that it was the resuit entirely of negotiations arising sUbsequently 
to the assignment, and having no connection therewith; and that, there- 
fore, the parties are not estopped by the fraudulent character of the an- 
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signment to contest Jn thîs case the validity or the force and effect of the 
quitclaim. 

This brings us to the question whether the said quitclaim deed was in 
equity an absolute and unconditional conveyance of ail the interest of 
complainant in the land, or a conveyance, as between the parties in trust, 
made for convenience, and leaving the respondent bound to account for 
proceeds of sales, and to reconvey upon final settlement any interest of 
complainant's remaining in the land. This question bas been to some 
extentanticipated in what bas been said. We bave seen that the deed 
was executed for the purpose of facilitating the conveyance of portions 
of the property to purchasers by vesting the légal title fuUy in respondent. 
The quotations already made from the contemporaneous correspondence 
between the parties show this. This conclusion is confirmed by the acts 
and déclarations of respondent subsequently to the exécution of the quit- 
claim deed. He did not assume to be the owner of the property. He 
did not claim possession, nor deny the right of the complainant. On 
the contrary, he went on assuming that the two were still jointly inter- 
ested. Perhaps the most conclusive proof upon this point will be found 
in the letter of the respondent which is in évidence, marked " Exhibit 
R," in which he says: 

"This satisfaction pièce and your quitclaim being recorded, there will be no 
question in my givinga warranty deed; and, just as soon as we can sell and 
pay some of the debts resting on me, we can settle and divlde, or bold it to- 
gether, just as we are a mind to. I see nothing to hinder, if you are satisâed 
to do so. " 

It is clèar that the exécution of the quitclaim deed, under the circum- 
stances developed in the proof, did not divest complainant of bis inter- 
est in the lands devised under the will, but said interest was vested in 
respondent only in trust, and he vas bound in equity to account to com- 
plainant therefor. 

3. It remains only to consider the eflPect of the contract, a copy of 
which is attached to the answer, dated June 20, 1877. By this instru- 
naent the respondent agreed to furnish "good and sufficient warranty 
deeds" for the land in question, when called upon by complainant todo 
80, as he should sell or dispose of lands. Complainant was to pay re- 
spondent $11,000 for bis interest, the whole amount to be paid within 
five years; and to pay at least $600 per annum, together with ail money 
or securities received for the sale of said real estate. Wbenever $2,000 
was paid, the complainant was to bave a deed for the bouse and block 
upon which he resided. By référence to the pleadings, it will be seen 
that neither party is seeking in this suit to enforce this contract. It 
seems to be assumed that it bas been abandoned and rescinded by the 
parties to it. It seems pretty clear that it was repudiated by the respond- 
ent as early as the 15th of March, 1878; for on that day be wrote to 
complainant that be was resolved to sell the land and the buildings, and 
would want possession when he made a deed. The time for carrying ont 
the contract had notexpired, and this notice could bave been givenonly 
ttpon the theory ofan abandonment .of the contract. It is, however, 
v.40p.no.6— 21 
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enough for the présent to éay that the court îs not asked to speeifically 
enforce it. It is offered in évidence only as tending to establish the claim 
of the respohdeiit to the entire ownershlp of the real estate.' It contains 
a référence to the land as "now owned by" Mishael Beadle; but this ré- 
cital is not, in my judgment, sufficient to overcome the proof already re- 
ferred to, estàblishing the fact that he did not, in fact, own the whole of 
said land. 

Upon the whole case, nay conclusion is that ail the exceptions to the 
niaster's report, by both parties, shouid be overruled, and that the said 
report shouid be confirmed and decree rendéred as recommended. It is 
accordingly so ordered. The case ifrill be recommitted to the master to 
state an account in accordance with his findings, and with power to take 
further testimony touching the màtter of the account between the parties. 



' RoBEETsoN V. Hedden, CoUector. 

{CircuU Court, S. D. New York. October 24, 1889.) 

1. CnsToics DtrttBS— (30TT0W Cloth. 

Thetena''oottonoloth,''aBn8ed;inBctaeduIeIof the tarifl aot of Maroli 8, 1888, 
' ' means aayiwoven f abric of cotton usecL for garments or ottier purposes. FoUowing 

Ullmann v. Sedden, 38 Fed. Kep. 95. 
8. Samk. 

The proviBlons of Scbedulel of t1)e Ibarlfl act of March 8, 1888, for coun table cot- 
tons, necessarilylmport that the cloth shall be homogeneous, sothat the number of 
threads per squAce Inch 'will not difter in différent parts of the f abrio. 
8. Same. 

Where a ootton cloth has figures iroven in Itupon the loom at the same time with 
the fabrio Uaeït, the coont must' iUblùdetke threads of thé figure, as weU as the 
threads of the ground-work. 

i. SaMB. . .. , : 

Madras ourtaln goods, made ot cotton, with fieures wovén in them in the loom, 
; aredutlable, not under the conntable clauses of Sohedulelof the tarift aet of MaroB 
8, 1883, but under the gênerai provision of that act aud schedule for "manufactures 
ôf ootton not speoially enumerated 6r provided for. " 

At Law. Action to recover duties. 

Plaîntiff iiûported frotn Sëotland a class of fabrics generally known as 
"Madras Curtain Goods." They were composed of cotton, woven in 
loorns, and%ere figured, the figures beirig woven in thè same loom and 
at the saine time as the cloth, aiid cbvering portions of the fabric. The 
coUector had classified the goods as cotton cloth, and had assessed du- 
ties under the countable clauses Ôf Schedule I of the taritf act of March 
3, 1883, according to the number of threads to the square inch in the 
ground-work of the fabric, and the value per square yard; Against this 
assessment plàintiff protésfed, claim ing the goods were manufactures 
of cotton riot spécially enumeràted or provided for, and dutiable 'at 
35 per cent, ad wtorèm: Upon the trial it was shown that the figures 
were woven in the cloth in the jprocess of manufacturé by means of the 
Jacquard ruachine, and that, if 4;he threads of the figure were counted 



;aO|tS|tTSON t;. HEDDEN. ., 823 

wîth those of. the ground-work, the number of threads per square înch 
would differ in différent portions of the fabric; while, if the latter only 
were counted, the number of threads to the square inch -would be uni- 
form. It was further shown that the praotice of the appraisers was to 
count the threads of the ground-work only. 

Charles Omie, (Stephm G. Clarke, ai counsel,) for plaintiff. 

Edward Mitchdl, Û. S. Atty.,and W. Wickham SmÙh, Asst.U,S.Atty., 
for défendant. 

Lacombe, J. Thèse samples are cotton cloth, within the dictionary 
définition, aiid within the common, every-day meaning of the word 
"cloth," just the. same as was the "penelope canvas," which was befpre 
us in UUmann v. Heddm, 38 Fed. Rep. 95. They are within the défi- 
nition which was used as the test in that case, viz.: "Cloth; A.woven 
fabric, of fibrous material, used for garments or other purposes." Con- 
gress bas, hoWevÈr, in theparagraph on which the défendant relies, pre- 
scribed rates of duty only for those kinds of cotton cloth which naay be 
discriminated from each other by a count of the threads of which they 
are composed; isuch count being stated per square inch. That necessa- 
rily imports that the cloth shall be homogeneous, so that the number 
of threads per square inch will not differ in différent parts of the fabric. 
The contention of the défendant that the threads in the so-called ground- 
work only are to be included in the count, the figures being regarded 
as a merely inddental ornament, — as something added to the clôth,- — 
seems unsound, in view of the testimony, which shows, without con- 
tradiction, that the figures (which in some of thèse samples cover fuUy 
more than half the surface of the goods) are woven upon the loom at the 
same time with the fabric itself. They are therefore just as much cot- 
ton cloth as the ground-work is, and the threads composing them as 
much entitled to a count. We then bave a fabric which is, indeed, a 
cotton cloth, but which cannot, as a whole, be fairly ckssified by the 
use of the test which congress has provided as the sole one for classify- 
ing such cloth; and as it cannot, therefore, be put in any one of the classes 
of cotton doth on which duty is laid as such, it must fall under the 
gênerai clause. For thèse reasons I direct a verdict for the plaintiff for 
the fuU amount claimed,. $988.93. 
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Jn re Ï)ibtzb. 
(District Court, S. D, New York. Ootober 35, 188»., 

Imhiorattok— CowTBAOT Laboe— Habbas OoKpns— Re-Eiaminatiow. 

The petitioner, an immigrant f rom Swltzerland, arrived at Castle Oarden, Octo- 
ber 18, lâsg. On examination by tbë proper ofScers, he stated, and signed an affi- 
davit, in substance, tbat he waa engaged by contract to work for a silk manufact- 
urer at Paterson, N. J., whioh being reported to the collecter, he was direoted to be 
sent baok in acoordance with the provisions of the aot of February 33, 1887, (34 St. 
at Large, p. 414, c. 220.) Seld that, the proceedings being regular in every respect, 
the petitioner could net be released on habeas corpus, on the mère ground that 
his statemeuts in regard to the contract were untrue. Be-examination of f aets reo- 
ommended. 

Habeas Gorpua. 

Robert N. Waile, for petitioner. 

Edw. MitcheU, U. S. Atty., and Âbram J. Rose, Asst. U. S. Atty., for 
respondent. 

Brown, j., (praUy.') Thîs case îs a very plain one, so far as tlie duty 
of the court is concerned, which is not to détermine the fact whether the 
act of 1887 has been violated by the immigrant, but to see whether the 
proceedings on the part of the coUector or other officers in ascertaining 
and reporting the facts hâve been regular or irregular. There is no sus- 
picion that the ofiicers who were charged with the examination of Mr. 
Dietze were actuated by any malicious or unkind motives. The ex- 
amination was in the ordinary course of business, and in the perform- 
ance of their duty. Probably, upon the testimony, as it now appears, 
there was not any such contract as the acts of 1885 and 1887 prohibit. 
But, however that mày hâve been, Mr. Dietze, in conséquence of his 
own suspicions, was led to make to the examining ofïicers exaggerated 
fitatements, or, rather, false statements, if there was not any such con- 
tract as they hâve reported. Upon the testimony before me there is no 
doubt that he did state to the officers at Castle Gard en that he was un- 
der contract to work for Mr. Staubj in Paterson, at $25 a week. Mr. 
Dietze says he was excited, ahd he cannot remember just what he did 
say. His answers go far to confirm every thing that the officers say, 
except that the latter are more spécifie. It is incredible that, with- 
out any sort of motive, theyshould bave written down statements which 
were in no way authorized by Mr. Dietze, in answer to their questions. 
Very likely M^. Dietze, finding himself in an inclosure with other per- 
sons who were charged with being paupers, was tempted to make thèse 
statements from fear of being sent back on the ground that he had no 
means of sustaining himself hère. While he was intent upon avoiding 
that supposed difficulty, instead of relying upon what now appears to 
hâve been the simple fact, viz. , that he was merely recommended to Mr. 
Staub, he untruly stated that he had a contract for employment from 
him. But his answers to the officers, which I hâve no doubt were made 
as they hâve testifled to, fully justified them in reporting him to be re- 
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turned. They could hâve donc nothing différent. Theîr report was 
regularly raade to the collecter, with the affidavit, signed by Mr. Dietze, 
stating the above oontract. Whether it was sworn to or not Is immate- 
rial. The report was one whîch they were required to make in the or- 
dinary course of business. It thus appeared to the collector that Dietze 
came hère under a contract to work for $25 a, week, and upon this report 
the prisoner was liable to be sent back to the place whence he came. 
AU that the court has to do with the matter is to see that the proceedings 
in ascertaining the facts are regular and fair; and it is plain, upon this 
testimony, that they were without a shadow of irregularity. 

If the prisoner made false statements to the examining officers, he 
alone is to blâme for the condition in which he finds himself now. It 
is not possible for me to release him upon habeas corpus. It may be a 
suitable case for an application for a further hearing before the collector. 
I think it is so. But it will be for the collector to hear any such appli- 
cation in the first instance, and to détermine it, not for this court; be- 
cause this court is not the tribunal to make an original exàmination into 
the facts, but merely to see that the proceedings by the collector or other 
officers were fairiy cdnducted, and legally sufficient. I cannot say that 
they hâve been in any respect irregular or unfair; and they were based 
upon évidence that was the beat that could be obtained, and apparently 
conclusive. 

It is impossible for the court to interfère with the custody of the pris- 
oner. He must therefore be remanded ; but with a recommendation to 
the collector that he authorize a re-examination of the facts. 



United States v. Claekb. 
(PUtrict Court, E. D. Missouri, E. D. November 7, 1889.) 

L Ckiminal liiw— Vbbdict— Ajirest oi' Judgment. 

Where a verdict finds défendant "guUty on ail the counts contained In the Indlct- 
ment, " the faot that some of the counts are bad does not warrant an order arrest- 
ing judgnient, where some are good. 

2. OîTBNSBB A&AMST POSTAL IiAWg — DbPOSITING ObSCENE MATTBB IK MaIL— INDICT- 

MBNT. 

A cotrnt in an indiotment, under Rev. St. U. S. § 8893, for depositlnfî obscène mat- 
ter in the mail, described the paper deposited as "a certain obscène » * • paper, 
print, and publication, of an indécent character, beginning with the words fol- 
lowing, to wlt : 'As long as there is life thereis hope,' and then and there con- 
tained in a paper wrapper having thereon the address • * * foUowing: 'W. 
B. Deer, Bluff Mills, Indiana, via Waveland ; ' but which paper is so obscène as to be 
offensive, "etc. The paper, when produced, proved to be a form of clrcular prepared 
by the défendant for circulation through the mails. Several days before the trial 
the défendant craved and obtained oyer of the indécent paper in question. Held 
that, undér the circumstances, the description of the paper was sufScient. 

At Law. On motion in arrest of judgment, and for new trial. 

Indictment of Frank D. Clarke for depositing obsèene matter in the 
mails. l'or report on demurrer to indictment, see 38 Fed. Eèp. 500. 
For report of charge to jury, see Id. 732. 
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.^ George J^. Rejfnolâsi 3îsif ^iiyii'i 
0. ^ff.JTmm, for défendant* i! ; ; 

. Thayeb, J. If it should bç conceded that counts Nos. 2, 3, 5, 6, 8, 
and 9 are 4efective becanse the d^eriptipn of the alleged obscène publi- 
cationp referred; to therein is too; indéfini te, yet that would not warrant 
an order an:esting judgment an qQunts Nos. 1, 4, 7, in wbieh the indé- 
cent pamphlet complained pf is deecribed with eufficient certainty. It 
naust be borne in mind that tbe verdict in this case.is not a gênerai ver- 
dict of "guilty." It is a, vçi;diçt that specifically finds the défendant 
"guilty on ail ; the counts cpntaiped in the indiçtment." The jury ex- 
presslydecla.re, that the charge laid; in each count is proven. In such 
cases the rule is that, if any of the counts are good, judgment upon the 
verdict as tp suçh counts cannot be arrested. If sonie-counts of an in- 
diçtment are gppd, and others bad,! and the verdict is merely a gênerai 
verdict of guilty, so that it is impossible to say whether the jury intended 
the finding tp apply to one count, or toall, it might be the duty of the 
court, (aeçording to the authorities cited by defendant's counsel) to arrest 
tiie judgment on ail the counts, if, during the trial,' the court's attention 
was çalled to thedefective counts, and it was asked to withdraw the 
same from thé considération pf the jury, and it refused- to do so. This 
disposes of the motion in arrest, so far as it relates to counts Nos. 1,4, 
and 7, which arp admitted to contain a sufficient description of the ob- 
sceue, pamphlet in those counts rûentioned. 

I am awarf,, hpwever, that, if counts Nos. 2, 3, 5, 6, 8, and 9 are bad 
because they do not contain an adéquate description of the two obscène 
papers or circulars in those counts referred,to, then, inasmuch as the 
court permitted such papers to be read to the jury, and inasmuch as 
they were only admissible under the defective counts, such évidence may 
hâve prejudiced the finding où counts 1,4, and 7, and in that event the 
motion for a new trial as to the latter counts may be tenable. It seems 
necessary, tbèréfore, to détermine whether any of the counts are defect- 
ive by reason of an insufiScient description of the indécent papers or cir- 
culars oti which the counts are founded. It is manifest that an indiçt- 
ment uniër section 3892 for depoSiting an obscène publication or print 
in the mail ought to describe the publication or print so deposited, in 
such manner, at least, that the accused may be able to prépare his dé- 
fense, and that the judgment may be pleaded in bar of another prosecu- 
tion for the samè ofitense. An allégation that a publication complained 
of is too indécent to be spread on the record, merely obviâtes the neces- 
sity of setting out the contents pf the publication in fuU, as would other- 
wise be required. It does not excuse the pleader for whoUy omitting to 
describe it, or for describing it in language too gênerai to advise the ac- 
cused what particular publication or paper is intended. U. S. v. Har- 
mon, 34 Fedi Eeip. 872. The seeoûd count of the présent indiçtment, 
whjchmay bç, taken as a sample of ail the counts suppoSed to be defect- 
ive, avers thj^t on November 22, ;1:888, the défendant deposited in the 
post-office at the city of St. Loui-s "a certain obscène * * * paper, 
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print, and publication, of an indécent character, then and there begin- 
ning with the wbrds foUowirig, to-wit: 'As long ias there is life there is 
hope,' and then and there contained in a paper wrapper having thereon, 
then and there, the address * * * foUowing: *Mr. W. E. Deer, 
Bluff Mills, Ind., via Waveland;' but which paper is so obscène and in- 
décent as to be offensive," etc. As the papers, when produced at the 
trial, proved to be circulars that had evidently been prepared by the 
défendant with aview of obtaining patients, by circulating them through 
the mails, there can be no doubt that the description of them contained 
in the in<Jictment sufficiently advised the défendant of the character and 
contents of the document that would be produced by the prosecution; 
and in view of the fact that the caption of the papers was properly de- 
scribed, and that the name and address of the persop to whom they had 
been respectively mailed, and the date of mailing, was idso etated, it 
does not appear to the court that the défendant wiU hâve any diflSculty 
in future in showing for what particular offense he has been tried under 
the présent indictment. It is no doubt true that the pleader mîght 
hâve given a further description of the two circulars complained of in 
the alleged defective counts. He might hâve stated the gênerai ténor of 
the same, as that they contained a list of questions to be answered by 
the parties to whom they were mailed, etc.; but, even if he had donc 
so, it is questionable whether the identification of the papers would, hâve 
been any more certain. It wôuld still be open to the défendant to say, 
as he says now, that the gênerai description given might apply as well 
to other circulars or papers as to thosè produced at the trial, and henco 
that the indictment did not advise him how to prépare his défense. lu 
the nature of thîngs, there could be no complète identification of docu- 
ments sach as are involved in this case, unless they had been copied in 
full into the indicttnent; but the rule of pleading in this class of cases 
did not reqûire that to be done. In point of fact, the défendant craved 
oyer of papers before the trial, and the court compelled the district at: 
torney to produce and file the same for the defendant's inspection. It 
is obvions, therefore, that the défendant was not put to any actual dis- 
advantage in making his défense, as he was permitted to inspect the al- 
leged obscène papers some days prior to the trial. Although the court 
expressed some doubt as to the suflSciency of the description of thèse 
circulars, when the point was first raised, yet, on further considération 
of the question, I think the description was adéquate, and that the mo^ 
tion in arrestand for a'new trial should beoverruled as toaU the counts. 
It is so ordered. 
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Electrical Acxjtjmulatob Co. V. New York & H. R. Co. et aL 

iCirouU Court, S. D, New York. Octoter 25, 1889.) 

L Patents roB Inventions — Inpringement — Ei.egteicai, AconMcrATon. 

On motion for a prellminary injunction against the inf ringement of letters patent 
No. 252,008, Issued January 3, 1882, to C. A. Paure, it appeared that defendant's 
«lectrodes were made bj; mixing the dry powder of the active material with 2}4 par 
cent, of flnid, and applying the mixture to the plates under hydraulio pressure, by 
whlch pi-éssure the partieles of the powder and of the fluid are brought into doser 
contact, produQing cohésion of the partieles of the mixture, and adhésion to the 
plate; the fluid bein^ an indispensable agent. Held, that the mixture, at the mo- 
ment of application, is a trùe pastè, and, as such, an infrlngement oi claim 1 of 
such patent, whioh is for the application of the active layer "to the supports, [élec- 
trodes, plates, or grids,] in the form of a paste, paint, or cément, prior to their im- 
mersion in the battery fluid. » 

&. Bamb. 

> It appeai^ that défendants also made électrodes by forcing the dry powder into 
the interstices of the grid by .hydraulio pressure, and then moistening the grid 
wîth fluid, by which the powder is sàturated with the fluid; the mixture hardenlng 
. by the same process as when m:xed by the other method. Held, that this process 
was likewise an infrlngement of clalm 1 of such patent, which oovers any case 
where the application of the active material to the plate, in the form of a paste, 
paint, or cernent, is completed, so as- to leave the plates ready for use "prior to 
their immersion in the battery flald." 

In Equity. Bill for infriiigeinent of letters patent jno. îJ52,002, is- 
sued January 3, 1882, to C. A. Faure. On motioa for preliminary in- 
junction. 

Bdts, Aiterbury, Hyde cfc Betts^ {Fredk. H. BetU, of counsel,) for com- 
plainant. 

Starr & Ruggles, {Thoa. W. Oshorn, of counsel,) for défendants. 

Lacombe, J. The question whether or not the battery plates used by the 
défendants are infringements of the first claim of complainant's (Faure) 
pat^it, asitstands after filing of the disclaimer, is to be determined in 
view of the construction given to that patent by Judge Coxe in the ac- 
tion brought by the complainant against the Julien Electric Company. 
38 Fed. Rep. 117. Under that construction, what Faure discovered was 
the application of the active layer "to the supports, [électrodes, plates, 
or grids,] in the form of a paste, paint, or cément, prior to their immer- 
sion- in the battery fluid." After hearing the testimony as to the exper- 
iments of Brush, and the other proofs as to the prior state of the art, 
which are again prcsented on the présent motion, Judge Coxe found 
that the invention was one of more than usual merit, and allowed plain- 
tiflf to file a disclaimer, which should save him what he discovered. 
Défendants' plates bave been made in either of three ways: Krat. By 
the use of an active material containing over 10 per cent, of fluid. This 
they concède to be a paste, and assert that they no longer use it. Second. 
By mixing the dry powder with about 2i per cent, of the fluid, and 
then applying the mixture to the plates or grids under hydraulio prc 3- 
ure. The mixture, before application, does not présent the appearance 
of an ordinary paste; but when it is subjected to high pressure, and when 
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the particles ofthepowder and of the fluid are thus extended, or brought 
into doser contact, there ensues either molecular or chemical action 
which produces what is known as "setting," the particles of the mixture 
adhering to each other, and cohering to the grid. To the production of 
this action the fluid is apparently an indispensable agent. No other sat- 
isfactory reason for its use is shown. Whetherornot, therefore, a mixture 
of drypowderwith2i per cent, of fluid is a paste while in the mixingtub, 
it seems to be a true paste at the moment of application. Its components 
are substances by whose combination a paste may be formed, and such 
mixture acts as a paste does. Third. Défendants aiso force an abso- 
lutely dry powder into the interstices of the grid by hydraulic pressure. 
While the particles of the powder, thus compacted together, are still in 
place, the grid is moistened with the fluid, either by brushing it over, 
or byapplyingit to a carpet saturated with the fluid; beinglaid for a mo- 
ment first on one side and then on the other upon the carpet. Sometimes 
it is also dipped momentarily in a bath of the fluid. The resuU of thèse 
processes (or either of them) is a saturation of thé powder. The per- 
centage of fluid in the mixture thus formed is not stated, but it is prob- 
ably considerably higher than the 2i per cent, of the second mixture. 
The mixture thus formed on the grid hardens in a few seconds, appar- 
ently going through the same process of setting as when mixed in the 
other methods. 

The défendants daim that this last process ia the same as that used 
by Brush in the expérimenta proved in the former case, and that there- 
fore it is still open to them, despite the afSrmance of the first claim of 
Faure, as modified by the disclaimer. They contend that ail Faure did 
which Brush did not was to mix bis paste before he applied it to the 
plate at ail. This, however, seems too narrow a construction of Judge 
Coxe's opinion. If that is ail that Faure invented, it is diflicult to see 
in what respect his discovery merited the encomiums passed upon it in 
the opinion. What Brush did was to immerse a plate coated with dry 
material, not onlj' into fluid, but into the very fluid in which it waa 
forthwith, and without removal therefrom, put to use as a battery plate. 
If such immersion of Brush's dry material in the battery fluid did not 
form a paste beéause the electricïd action to which it was subjected pre- 
vented its setting (which is what complainant claims.) Brush's experi- 
ments did not ahticipate Faure, who did discover the use of paste. If 
such immersion of Brush's dry material did form a paste, it was formed 
after, and not before, the immersion of the plate in the battery fluid. 
Complainant's patent, however, covers any case where the form in which 
the layer of active material is applied is that of a paint, paste, or cément; 
the application of such paste, paint, or cernent being completed, so as to 
leave the plates ready for use, "prior to their immersion in the battery 
fluid." Whether the paste is compounded in the mixing tnb, or on the 
surface of the grid, seems immaterial, if the paste, etc., is in fact foroiedr 
and that process completed, before immersion for battery purposes. The 
Brush experiments, however, would no doubt cover the défendants' 
fourth method, as described jjy their witnesses, viz., where a perféctly 



y330 , , ,. EEDEEAL IIEPOBTEB, vol. 40. 

• dry pqwiîer îs compactecj upoi^ tfee griçl by hydraulic -pressure, and no 
fliiid is ad^ed aatil.the plate goes lato use in the batteiy. Order accor- 



Hsaios r. Thb Marghionbsb.* 

(DUMot Court, Sr. D,Florida. March 14, 1889.) 

1-, WK*»VS9--I<IABI1iITT irOB WHABBAOB^MCOKIlia FOU SajeCT, 

, wiieii asbip Is compélled \>y stiresS-of weàthér to moorta a wharf for safety of 
itself and tlmW raf t, it thereby wi1>ject8 itseU to a obarg^ for wharfage. 

9> SAMf-^OMFBNSATION. , 

In. Buoh caset if the wharf -owner Ul^els to recover -wharf âge, the amount allowed 
' ' -wui' be the eustomai^:^ chai>^ for-wharfage, and wiU not Ite prëdicated on the dan- 
ger to the -vrfaarf or aalTagel^nefit>^ the ship pr timbeci : 

Ja Admiralty. Iii^el for wharfage» 
..Jçlm Q. idmy y for \ih0hnt.-< • 
Sldmt&.Blôiint, foi ^eâm&ntB. 

t TootMET, Jt It appeats that 4he lîbelant was tlie owner and oper- 
ator of a wharf used as a mooring place for vessels and timber at Pensa- 
cola,' and -tiiat the sbipi Marcbipnesâ wais driven by seviere wind or came 
near andiWaamooredtosaid wharf, with several hundred pièces of tim- 
ber which'ithe vessel bad in bhaige, and whichîwere secured by the ves- 
i sel being ïiiade fast to the whdrf. While the {tôsition inwhich the shîp 
foundihérsélf at theiiimeshe madèfast to the wharf might not hâve bèen 
volilntaryi'hermaking Èastto it was a voluntary act, aiiid, the wharf be- 
jing ihere foJr that purpose^ the laW implîed a contràct to pay a reasoû- 
/ able; compulsation for the use of the wharf for mooring purposes. The 
vZ)omiJlfa<ikeu»V'31 F<fdk, Repi 619j 2%« W%ii!6Mm,7 Fed. Rep. 925;.Paeket 
) Gî.*!. iliJm4l6FedJ;Rep«895i. ::i; o : ir- 

. j In allowing wharfage îor^hisoase I do not thinklishould cohsider the 
3 danger loi the wharf, uhder the circumstances Of the particular case, but 
shouM a)prard:a,reaéonable whar&ge chaîne, aocOrdingto the usages and 
co^tomsiôfithis port tasjshowrihy the évidence in the case. I do not 
i think It «hauld r ba înfluenoèd by thé considération that the iwharf might 
jhayeibeen greatly.dainagad,i6r;béBau8e thére wa»!a stormi prevailing at 
. the! time* ' ; ; Thd dibèlant çloea not,! lindeed, could not, claim in this pro- 
I iceeding, or< dne !of >like oharaeter, èompçnsationj :fpr the service rendefed 
in saving the îfeseel ^nd tàmber from loss or damage, or for damage to 
. fais whaïli if there was ianyy butt claims, what in my^^judgœent he bas a 
vrighttocJaim, reasoaable cotapensàtion in the nature of wharfage. To 
• determii^elîWhât isireafeonable wharfage in this case, I must ascertain 
, :what jkt' iSiliEiiE^ to charge fpr furnîsjiiiig a «looring place for shipa and tim- 
bèr like tl^at in^qviestion. , It seems: from the proof that the diarge aa to 

v;.>^ia3?prtedl{yPjB,tjBrJ.,:HaniUtQ)9i,,^8ij.,,0(^.^©^M^ ,, _:^^ ,.^^ ; j-r ,' 
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flie shîj) Î8- rè^iilated "by thé toanage 6f the vesSelj and the charge fof 
timber is so ïÉùch per stick; and it seëms thati ihis chairge is madti 
whether Hxé Vëssel is at the wharf one hour, ovié day, oiie week, or ïiiorév 
In this instance the vessd was mèored to the wharf lésa than one dayi. 
My opinion ië that, under thé allégations of the libel and on the proof, 
the libelant is entitled to a decree. The exceptions to the libel are over- 
ruled, ai4 a iecree wiU be entered for $60.41, and costs. 



Thé John G. StSvBNS.* The R. S. Carter. Loto a al. v. Thb John 

G. Stevens and The R. S. Carter. 

{OircuU Court, E. D. New Tork. Ootolier 81, 1889.) 

IlABirruB Liens— Pbiobitt— Repaies— SuBSEQtJKNT Tort. 

The maritime lien created b^ collision takes precedence of liens for repain and 
supplies, although the lattér liens arose prlor to the collision. 

In Admiralty. Appeal from district court. See 38 Fed. Rep. 616. 

6e&rge A: Black, for libelants. 

Alexander & Asik and EobertD. Benedîd, for intervenora, 

Blatchford, Justice. This is an appeal iby certain intervenors in 
this suit from a deeree made by the district court on the 26 th of Aprit, 
1889. Thé libel was filed by Loud and others, as owners of theschooner 
C. R. riint, and carriers of her cargo, and the tfiaster of that schooneri 
against the two tug-boats, to recover for damages causéd to thé schooner 
and her eai^o, and those suffered by her master, on the 8th of Match, 
1886^ by a collision between the bark Doris Eckhoff, which was at the 
time in tow of the Carter, and the schooner Flint, which was at the tim© 
in tow of the Stevens. 

The Carter was seized under process, and À decree was obtained against 
her by defaùlt, for $15,155.15, as damages sustainedby the Flint and 
her cargo, and by her master, for the lôsa of personal effects, that amount 
including interest to December 26, 1888. The Carter was sold under 
process issued in another suit against her, and the proceeds of the sale 
were brcraght imto the registry of the district court. The finns of Jones 
& Whitwill, Gladwish, Moquin & Co., and Théodore Smith & Bro. filed 
libels in the district court against the Carter to recover, two of them for 
repairs made upon her^iand theother one forcoal furhished to her. The 
claim of Jones & Whitwill was established at the sum of 6962,70, on 
the 16th of January, 1889, for repairs done to the Carter at Jersey City, 
between Augustl, 1885, and January 17, 1886, she being then owned 
in the state of New York. The claim of Gladwish, Moquin & Gov was 
established at the sum of ^249.40, on the 16th of January, 1889, for 
coal furnished to the Carter at Brooklyn, between November 1, 1886» 

>Beported by Kdward Q. Benedict, Esq., of the New York bar. 
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and March 7, 1886, under sucb oircumstances as to give a lien npon 
her, under the laws of the state of New York. The daim of Théodore 
Smith & Bro. was established at the sum of $187.72, on the 16th of 
January, 1889, for repaîrs made to the Carter in New Jersey, between 
August 1, 1885, and August 22, 1885, while she was owned in the state 
of New York, The proceeds of sale being insufficient to pay the claims 
for damages growing put of the collision, and the claims for the repairs 
and the coal, the district court was called upon to détermine the priorities 
between the respective parties. It held that the lien of the libelants in 
this suit for the damages sustàined by the collision was entitled to pri- 
ority over the claims of the three intervening parties for repairs and coal, 
although the lattôr liens arose prior to the collision; and it decreed that 
the whole of the proceeds of sale in the registry be paid to the libelants 
on account of their damages by the collision, such damages exceeding 
the amount in the registry. That amount is also less than the amount 
of the claims for repairs and coal. 

'• The opinion of Judge Benedict in this case, in the district court, was 
delivered in Aprii; 1889, and îs reported as The R. S. Carter, 88 Fed. 
B^p. 515v Judge Benedict says: , 

"The question is not between a wages claim and a callision claim, nor be-, 
tween material-pien and a claim arisingout of a quasi tort, where the cause 
of action is a néglèct of sorae duty assumed in pursuance of a voluntary agree- 
ment between the parties. The daim of Loud is for damages caused by col- 
lision, — a tort; pure and simple, committud by the B. S. Carter. The claims 
of the ûiaterial-men are for repairs dbne to the R. S. Carter prior to the col- 
lision, which liens hâve not been lost or impaired by lâches. The question is 
analogous to the question decided by this court in the case of The Pride of 
the Océan, 3 Ted. Eep. 162." 

. In that case, decided in June, 1880, Judge Benedict held that a 
claim foB damages caused by a collision was entitled to préférence over 
abbttomry ioan made upon the vessel for the same voyage, prior to the 
happening of such collision. 

■*• Judgé Benedict, in The Prlde of the Océan, cited in support of his de- 
bision the case of The Aline, l W. Rob. lll, decided by Dr. Lushinq- 
•*BON in December, 1839, where it was. held that, in a case of damage by 
collision, the lien for the damage was, in the event of adeficiency of pro- 
^eds, paramount to the claim of a mortgagee or bondholder accruing prior 
to the collision. Dr. LusHiNaTON was of opinion that the mortjp,gee and 
<lhe bottomïy bondholder could not take any right greater than theowner 
of the vessel could confer, natnély, à lien on her as eecurity against the 
ownerand ail who daimed under him. He said that, if the vessel waa 
<Q0t Ërst liable for the damage by the collision, the pérson injured might 
be whoUy without a remedy, and added: 

' "Anothér reasdn that would incline the prépondérance jn lavor of the per- 
'ebn suiEfering' the damage arises from the considération that he bas no option, 
n6 caution to exercise; the créditer on mortgage or bottomiy bas. He may 
pdnsid^r ail the passible risks, and advance bis money orno^, as he may think 
most advisable for his own interest. He bas au alternative; the suitor in a 
cause of damage bas uone." 
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In The Pridt of the Océan, Jndge Benedict lemarked that ît was not 
possible to say that the prior lender on bottomry had derived any benefit 
from a subséquent collision, and that " the value of the lender's security 
cannot be enhanced by a subséquent collision, nor coiîld such a collision 
in any way tend to préserve the lender's security for him, but the con- 
trary;" and he stated that he rested his décision on the ground "that a 
lender of money upon bottomry is a voluntary creditor, who, for the 
advantage to be derived therefrom, and with knowledge of the risks 
attending the voyage, deliberately enters into a contract with the ship, 
and, moreover, is permitted to obtain compensation for the risk assumed 
by exacting a maritime premium, while the relation to the ship of him 
whose demand arises out of a collision is involuntary. It is created by 
circumstances over which the creditor in damage bas no control, and he 
can receive no compensation for the risk." 

In his opinion in the case at bar Judge Benedict says that the ques- 
tion involved is not the same as that decided by him in the case of 
27)e Samuel J. Christian, 16 Fed. Rep. 796, in April, 1883; that in that 
case the controversy was between two claims arisihg ex contradu, (a 
breach of a contract to tow being the sole foundatibn of the libel,) on 
the view that the libelant waived any tort, and relied upon a breach of 
the contract, the damage being claimed for the act of the tug in dragging 
the tow against a pier; and he states that the décision was, not only that 
wages, but the daim of a material-man for prior necessary repairs to 
the vessel, kere entitled to priority in payment over a demand based 
upon a subséquent contract which had no relation to any necessity of 
the ship, and in no way tended to increase her value, and which had 
been voluntarily entered into by the creditor. , 

In his opinion in the case at bar Judge Benedict also refers to the 
fact that the précise question involved had been decided in one way by 
Judge Nixon, in the district court for the district of New Jersey, in the 
case of The M. Vandercook, 24 Fed. Rep. 472; and in the opposite way 
by Judge Brown, in the district court for the southem district of New 
York, in the caseof The Amos D, Carver, 35 Fed. Rep. 665. Thia dif- 
férence of opinion between the judges of two of the district courts in 
this circuit, on the same question, makes It important for this court to 
6stablish a rule which shall be one of uniformity in the district courts 
in this circuit upon that question. 

In the case.of ITie M. Vanderœok, in June, 1885, a libel against a tug 
which was towing the libelant's beat under a contract of towage alleged 
négligence in the tug which caused damage to the tow by her striking a 
pier. Judge Nixon held that the damages arose ex ddicto; that the libel 
was not for damages sustained by reason of a breach of the towage con- 
tract; and that it was the settled doctrine of the American, as well as of 
the English, admiralty, that the claim ex ddicto should bepaid in préfér- 
ence to a claim for prior repairs and supplies. 

In the case of The Amos D. Carver, in June, 1888, Judge Brown held 
that a lien on a vessel for sCamen's wages, and a lien for necessary repairs 
and supplies, outranked a subséquent lieu arising from a négligent col- 
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lisîdn. judgè BeoWn was ôf opîniôii that à prior dontract Ken could 
not be superseded through a subséquent tort of thè vèssel, to which the 
prior lieiior was in no way privy, and which afforded him no benefit; 
and that, the prior lienor not being à pàrty to the navigation of the vessel, 
and in no way responsible for the tort, his priority of right should be 
upheld. Judgè Beown States his views as foUows: 

"The liens crèated or récogiiized by the law upon the contracts of thfe ship 
with seamen, fréighters, supply-men,'or lenders on bottoftiry» are designed 
for the security of the'par-ties concerned, and are deemed necessary for the 
convenienœsof conaînerce, andin theexigenciesof navigation. Suchclaims, 
moreover, are mçatly incapaljle of beiiig conveniently secured in any other 
way than byja lien on the ship, and are therefore, as a rule, equitably entitled 
to a superior privilège. Damage liens, on the other hand, whethef for inju- 
ries to cargo of 'tè Vessels, by collision, by stranding, or by other négligent 
navigation, belong to the périls of the seas, and are, for the most part, other- 
wise secured by the universal praotice of marine Insurance. If this security 
is neglected, it is by the choice or fault of the owner. The same need of se- 
curity upon the ship. as respects snch périls, does not exist; and bence th«y 
haye everywhere been ranked by thé maritime law below contract liens for 
wages, bottpmry.iand supplies. The controversy in the great majority of 
cases is practically ■W'ith the insurer, (as it is inainly in this case,) who, hav- 
Ing in the flrst instance paid the loss, ih effect, outof the f und created by the 
premiums advanoed by ail shipsinsured, seeks to recover indemnity from the 
offending ship. Tbe insurer does, indeed, hâve the bene&t of the injured 
party's lien. But to subordjnate prior lienors for wages, hottomry, and sup- 
plies to the collision lien, would bp practically, and in effect, to treat those 
lienors as co-proprietors pro tanto în thé offending sliîp, and responsible for 
ils navigation ; Or as reinsnrers pro ianto of the underwriters upon the vessel 
atid cargo injured, — a relation asfai as possible removed ftom the équitable 
relation of the parties. It tbe lienors inay insure, se may the owners of the 
injured ship and cargo, as they Usualiy do. Xhey stand equal in thia respect, 
and the superior, équitable right of the prior contract lienors stands unaf- 
fected." ... ./:,,. 

Eeferring to the cases thtisdeoidèd by Judge Nixon and Judge Beown, 
Judge BenEdïct, in his opinion in the case at bat, saye: 
i "In this confllctof opinion, I ineline to follow the analogy of the case of 
TJte Pride of the.Oaean,&hov9 alluded to, and give the subséquent collision 
Claim priority oyer the prior daims of the material-naen. As between such 
creditors, when one or the otfier ro ust Ipse his debt, it seeinsto me more équi- 
table that the loss should fall upbn the material-man, who voluntarily, and 
fur a considération, agreed with the ghip-owner to give delay in payment, in 
ordér that the sfaip-6wner, by the use of his vessel, might eàrn profits where- 
' with to pay the material-man.' Tlie material-nian, for a considération in the 
rprice be chargeât voluntarily assumed the risk of a total loss of his security 
: by the sinl^ing of.the ship be repaireid, in a collision. Why, in fairness, should 
.ç\ot the création ((f a lien upon the ship he repaired, arising fioui a collision, 
be held to be incliided in his risk? ,'î^liy may not a material-man, wliQ gives 
tiàie, be fairl^ he]d to become à {jarty to the employment of the vessel In the 
fediirse of Which 'thé accident pccufrfed,since he bas a bénéficiai intèrest in 
that employment? I ûnd notllinl^ inconsistént with such a View in the case 
iôf'ÏTAe Frank' &.\Fowler, VJ FedJ Bep. 653. Nodoubt the maritime law 
gives a lien iu order that tlie ship may gain time, but the policy of the law is 
to make tbe time-pf crédit as short;^s possible; and it seems to me that a rule 
which, in e^ect, tends to extend tlie duration of liens of màterial-men, and 
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to increase tbe amount of liens upon the ship, beoause, under the rule, tliey 
serve to lighien, and sometiraes, as in the présent case, destroy, ail liability 
for collision, is a rule of doubtful expediency, and may be rejected as contrary 
to public policy. Upon thèse grounds^ following the analogy of my décision 
in the case of i'Ae Fridé of the Océan, I hâve detennined to direct that the 
claim of Loud be paid eut of the proceeds in court, prior to the demands of 
the material-men." 

The case of 2Vie Frank 6. Fowler, 21 Blatchf. 410, 17 Fed. Rep. 653, 
decided by me in Julj^i 1883, in the circuit court for the southern dis- 
trict of New York, does not cover the question hère involved. In that 
case there were two collisions, at intervais of time, caused by the négli- 
gence of the same tug in the course of the exécution of contracts of tow- 
age. Ëach claimant for damages arrested the tug at the same time, and, 
there being no lâches, or waiver or aba«donment, the court held that 
the elder lienor was entitled to priority in payment over the younger 
lienor. The view of thé court was that each claim wasto beconsidered 
as one sounding in damages for a tort; that the second tort or collision 
could hâve no effect in déférence to a party injured by the prior tort or 
collision, to benefit the vèssel or add to her value or préserve her; that 
there was nothing in the mère fact of the second tort to extinguish the 
lien arising out of the fij^t tort; and that, when both torts were of the 
same character, each arising out of négligence on the part of the tug in 
fulfilling a contract of towage, and each claimant arrested the vessel at 
the same time to respond, there was no prinoiple of the maritime law, 
and hp intëirestôf commerce ôrnavigation, which reqnired that the elder 
lienor, inot'guilty of lâches, and not having committed any waiver or' 
abandonment, should hâve his claim postponed to that of the younger 
lienor. 

The kile la England is thus laid down in Abb; Shipp. (llth Ed.) 621: 

"Tlië Doariïjmé lien of dafflage, originating in the wrong of the master and 
crôw of the vièssel in fanït, ànd foutided on considérations of public policy 
for the prévention of careless navigation, takes precedenee, witUinthe limita 
which the law assigns tothe indemnification of tbe injured party, even though 
anterior in date, of liens excontractu. It absorbs, in the event of the re* prov- 
ing insufficient to meet ail demands, the liens of wages, towage, pilotage, and 
bottomry, leaving them to be enforced by proceedings against the persons of 
the owners. Were it otherwise, the owners to whom the damage is imputed 
would be indemnifled at the expense of the injured party; the wrong-doer at 
tbe cost of him to whom the wrong bas been done." 

As authority, the author cites The Benares, 7 Supp. Notes Cas. Adm. 
& Eco. 50, 54, decided by Dr. Lushington in May, 1850, and The Linda 
Fbr, Swab. 309, decided by the same judge in December, 1857, and 
reported also in 6 Wkly. Rep. 197. In The Elin, L. R. 8 Prob. Div. 
39, decided by Sir Robert Philltmore, in August, 1882, he held that 
the maritime lien arising out of damage done by a foreign vessel, in a 
collision for which she is to blâme, takes precedenee of the maritime 
lien of the seamen on board such vessel at the time of collision for wagea 
eamed by them subsequently to the collision; and stated that it was ad- 
mitted that the claim for damage took precedenee over the claim of the 



836 FKDERAL EEPOBTEB, VOl. 40. 

crew as regarded wages eamed before the collision. He cîted wîtli ap- 
proval the case of The Chimera, decided by himself in November, 1852, 
(Shipping and Mercantile Gazette of November 27, 1852;) The lAnda 
Flor; and the case of The Dtma, decided in the Irish Admiralty Court, 
in October, 1861, (1 Mar. Law Cas. 159, and 5 Law T. N. S. 217.) 
In-the court of appeal, in May, 1883, in The Elin, L. R. 8 Prob. Div. 
129, before Brett, Master of the Rolls, and Lords Justices Cotton and 
BowEN, the décision of Sir Robert Phillimoee in the same case was af- 
firmed. That court approved the décisions in The Benares, The Chimera, 
ThelÀnda Flor, and The Duna. Bbett, M. R., stated that it would be 
unjust to the owner of the injured ship to allow the fund against which 
the lien for damage had priority to be diminished by a payment of 
wages. Cotton, L. J., said that it was a just princîple that the owner 
who had caused the damage should not be at liberty to withdraw any part 
of the fund arising from the value of his ship and freight out of the 
reach of the daimant for damages. 

In Mad.; Shipp. (2d Ed.) 653, it is said that liens in damage causes 
"rank against ship and freight, in dérogation of any rights of ownership 
or rights by mortgage or bénéficiai lien existing at the time of the collis- 
ion;" and that "they acquire thereby priority over mortgages, prior bot- 
tomry, wages, pilotage, towage, and salvage;" referring to The Benares^ 
(above cited.) 

In Norwich Oo. v. Wright, 13 Wall. 104, 122, the suprême court, 
speaking by Mr. Justice Beadley, said : " Liens for réparation for wrong 
done are superior to any prior liens for money borrowed, wages, pilotage, 
etc." 

The reasons assigned by Judge Benediot in the présent case, for com- 
ing to the conclusion at which he arrived, seem to me to be more sound 
than the opposite views, and a, decree must be entered to the same effect 
as that made by the district court, awarding priority to the libelants in 
respect of their claim for damages. . 
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NussBAXJM et àt. V. Northern Ins. Co. et (û. 

(ClrcuU Court, 8. D. Cfeorgia, W. D. NovemberS, 1889.) 

7BSEBAI. COUBTS— FOLLOWINO StATB PbACTICE. 

The fédéral court will allow plaintiff, before verdict, In an action removed from 
a State court in Georgia, to discontinue his suit as to part of the amount sued on, 
'which he could do before remoyal under Code G^ % 8479, authorizing amendments 
Bt any stage of the cause as matter of right. 

At Law, Suit on insurance policies, and motion to discontinue as to 
part of the sum sued for. 

iîïH & Hnrris and Bacon & Rutherford, for plaintifls. 
R. F. Lyon and D. P. Queiry, for défendants. 

Speek, J. In this cause several cases hâve been tried nnder a con- 
sent order directiiig that they be tried together, but that each case 
shall préserve its integrity as such, and that thè parties shall hâve the 
privilège of insisting upon any and ail légal rights which might bave 
obtained had the cases been tried separately . Before verdicts were taken 
on each déclaration, âlso provided for by the order, the plaintiflf offered 
in open court formally to discontinue his suit ùpon one of the policies 
to the amount of some $700. This motion was resisted upon the ground 
that it would deprive the défendants of their right to bave the case re- 
viewed by the suprême court of the United States. Thèse causes were 
ail removed from the state court; and it would seem clear that under 
the practice act the rule in the state courts must control the décision of 
the question. The Code of Gnorgia (section 3479) provides: 

"AU parties, whether plaintiffs or défendants, in the superior or other 
courts, (except the suprême court,) whetlier at liiw or in equity, may at any 
stage of the cause, as matter of right, aiuend their pkadings in ail respects, 
whether in matter of form or of substance, provided tbere is enough in the 
pleadings to amend by." 

It appears, therefore, that the court bas no discrétion in the prem- 
ises. The plaintiff may, at any time before verdict is taken, dismiss or 
discontinue his case, in whole or in part, and the court bas no control 
of the matter. After verdict it is otherwise. It is then a matter in the 
légal discrétion ofthe court. Opdika Cityv. Danid, 109 U. S. 108, 3 
Sup, et. Bep. 70; Tfiompson v. Butler, 95 U. S. 694. In the case of 
Insurance Oo. v. Nkhols, 109 U. S. 232, 3 Sup. Ct. Rep. 120, this ques- 
tion depended on a statute of the state of Texas which authorized the 
plaintiff to remit a part of the verdict or judgment. The suprême court 
sustained the exercise of discrétion of the circuit court, whereby the 
plaintiff was permitted, on motion in open court, to remit a part of the 
verdict and judgment rendered in his favor. In the Tekgraph Cable 
Case, 128 U. S. 394, 9 Sup. Ct. Rep. 112, the same question was in- 
volved, and was decided the same way. In the case of Bank v. Redick, 
110 U. S. 224, 3 Sup. Ct. Rep. 640, the circuit court, after verdict, 
permitted the plaintiff to remit ail ofthe verdict in excess of $5,000; 
V. 40K.no. 7 — 22 



^^38 FEDERAI, EEPpETBB, Vol. 40. 

and the suprême court, Chief Justice Waite deliverîng the opînion, af- 
firmed thejudgaientoftbe circuit, court, and dismissed the writof er- 
rer. In ail thèse cases there could hâve b^en no other motive save 
that of avcnding the writ of errer, and the delay ; and expen^e of the 
years of pendency of the litigation upon the overcrowded dockets of 
the suprême CQurt of the United States, which has thus sanctioned the 
practice. Of course, the presumptiôn is that thèse cases of the several 
plaintiffs were meritorious, and that the discrétion of the court was not 
abused. In this state, howevér, before the verdict, where there is no 
set-ofif or crossrçlaim it is a matter entirely in the çontrol of the plaintiff. 
If he chooses to surrender a portion of his demand, by a formai amend- 
ment, to obtain a légal advantage, it is compétent for him to do so. 
It would seem, therefore, that the plaintiff is under np légal or moral 
obligation to further the efforts of his adversary, which might resuit 
in the hiridrance and delay of payment, and of the settlement of the 
litigation. If, howevér, ii wére a matter simply for the discrétion of the 
court, tinder ail the cireumstancés whiçh hâve surrûuhded the motion, 
which néed npt be further adverted to at this time, the discrétion! 
Vould lie exercised in behàlf of the motion. But the leave to make 
the àmenidrnént is granted, upônthè application ôf the plaintiff, as a 
matter ofyîght under the Georgiastatiites. 



i McCabb ,f». Mathews.' : 

, [Circuit ÇfMTt, N, D, Florida. April 15. 1889.) 

1. SpBOITIO PbRITOBMASCB— liAOKES. '..' : 

The tinexplàinéd delay, for eight years, in enforcing kn àgreemént for a deed, 
' ' TrhiiQh by itstenns wàs to be performed withitt thtëe mOntha, oonstitUtes suon 

lâches as will prevent a deoree for spécifie performance. ; : 
S. Samb — Flbadino — ^Demukbeb. 
' : ' : TTié AelAy ap^eàring On the f ékie ot tUe 'biUj advantage' tnày be taken by démiirrer. 

Iq Equity^ Bill for spécifie performance of oontract for sale of land. 
On demurrers to bill. 
■ H. Bisbée éà San, for defenàanti : , 

TotJLMiN, J., (Itk'aM'y.') It is weîl settled thât, where there is great un- 
• explained êday on the part of any of the parties to an agréendent, it will 
constitute an afendonment of thesairhei and will ambUnt to snch lâches 
as will bar a court of equity froTû décreeing spécifie performance. In 
other wopds, courts of equity will'nbt aid in enforcing stale demands 
where the party has been guiltyof négligence, and hàs elept upoh his 
rights. The contraot, the spécifie performance of w'hich is hère sought, 
was made on the lOth of February, 1880, and the contriact, by'itfl terms, 

*Repor|tedby'Fi9terir. Saittilton, Esq., oltheMobUe'bàr. : ::: 
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was to beperformed within three months fïom îts date. Yet tbe com- 
plainant slept upon his rights tiïitil in February, 1888, when, as the 
bill allèges, he came to Florida to assert and maintain them. Eight 
years elapsed from the making of the contract before he asserted and 
endeavored to maintain his rights under it; and nine years elapsed be- 
fore his bill for spécifie performance was filed. His nnexplained de- 
lay amounts to lâches. Pratt v. Carroll, 8 Cranch, 471 ; Fry, Spec. Perf. 
§ 716; Hdt V. Rogers, 8 Pet. 420. The unreasonable delay appearing 
from the allégations of the bill, and no valid légal excuse or sufBcient 
explanation being shown, my opinion is that there is no equity in the 
biÛ, and that the demurrer to it should be sustained; and it is so or- 
dered. 



Case Mantif'g) Go. «. Smtth et oL 
(Circu/li Court, M. D. Tennessee, April, 1889.) 

1. MïCBAKics' Liens — Enpobcehent— Partibs. 

Holders of a vendor's lien and a mortgage on certain prenitses are not neoessary 
or indispensable parties to a s\iit to enforce a mechanic's lien against property on 
the premises, wtaere complainant does not seek priority orer such liens, as they can- 
notbe prejudiced by tbe suit. 

8. Sams— Waiteb. 

Rétention by a seller of title to maohinery placed on lànd until the priée Is paid, 
with a reserration of the rlght, in case of default In payment, to take possession 
of andLremove such maohinery wlthout process, is not a waiver of the lien given by 
Code Tenu. § 2789, on any lot of grouud for the priée of machineiy furnished or 
erected thereon. 

In Equity. On demurrer to bill. 
.G. R. Head and Morris & Anderaon, for complainant. 
Fértree» <fc Fertreea, for défendants. 

JacesoN, J. The bill in this case seeks to bave declared and enforced 
tt mechanic's lien on and against certain mill property in Gallatin, Tenn., 
for the purpose of compelling payment for certain mill machinery and 
împrovetnents made afld placed upon said property by complainant un- 
der spécial contract with the deiéndants, or the owners thereof. After 
settiug out the contract under which the machinery was furnished and 
the imprôvements made, the bill states that complainant retained the title 
to the inachinery until the same was fuUy paid for, and reserved the 
right, in the event défendants made default in payment, to take posses- 
sion of and remove the same withoul légal process. It was further stated 
that certain parties had a vendor's lien on the property or tnill lot to se- 
cure the balance of purchase money due thereon, and that another party 
held a inortgage upon the premises. The persons holding said vendor's 
lien ■ and mortgage are not made parties to the suit. The défendants de- 
mur to thé bill, alleging, as grounds of demurrer, that complainant bas a 
plain, adéquate, and complète remedy at law; that any mechanic's lien 
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whichjt mîght hâve had upon the described premises was waîved byre. 
taining the title to the machinery farnished; and that the persons hav- 
ing and holding the express vendor's lien upon the property, together 
with the holder of the mortgage thereon, were necessary parties to the 
suit. 

It is not alleged in the bill that complainant gave any notice to the 
holders of the vendor's lien and mortgage, as provided by law, (sections 
2742, 2743, Mill. & V. Code,) so as to assert any priority of right over 
said liens, nor does the bill claim any lien or right prior to said vendor's 
and mortgagee's liens. The holders of thèse liens might bave been made 
parties to the suit. They would not hâve been improper parties, but 
they are not necessary or indispensable parties. Whatever rights com- 
plainant may be able to assert and enforce against the particular prem- 
ises will be in subordination to their liens. Complainant, under the 
présent form and scope of its bill, can only subject the interests which 
défendants bave in and to the propgrty, without préjudice to the rights 
of those holding the vendor's and mortgagee's liens. 

The last ground of démarrer cannot, therefore, be sustained. The re- 
lief sought by complainant doès not involve the rights ôf the absent lien 
claimants. 

The material question raised by the tirst and second grounds of the 
demurrer is this: Did the rétention of title to the machinery until the 
same was fuUy paid for, with the right reserved, in case of default in 
making payment on the part of défendants, to take possession and remove 
said machinery without légal process, operate as a waiver of the statu- 
tory lien given in such cases? The stàtutory lien is given upon any lot 
■of ground or tract of land upon which a house bas been constructed, or 
fixtures or machinery hâve been furnished or erected, or improvements 
made by spécial contract with the owners of the premises, in favor of the 
mechanic, undertaker, founder, or machinist who does the work or fiir- 
nishesthe material, or puts thereon fixtures, machinery, or material of 
either wood or métal. Code Tenn. § 2739. The case made by the bill 
cornes within the letter of the statu te, and clearly confers upon complain- 
ant a lien upon the premises, so far as défendants' right, title, and in- 
terest therein is concerned, which may be enforced in a court of equity, 
if the rétention of title to the machinery until paid for does not hâve the 
effect and opération of waiving such stàtutory lien. The rétention of 
title till payment was made for the machinery was in no way inconsist- 
ent with the stàtutory lien given upon the lot of ground or tract of land. 
The purpose of the stipulation was to secure the payment of the purohase 
money to be paid for the machinery. The rétention of title was in the 
: nature of a spécifie lien upon the identical machinery furnished. It was 
not inconsistent with the lien given by the statute upon the premises on 
which the machinery was placed or erected. Nor does it, as a matter of 
law, show any intention of waiving the latter lien. Retaining title as a 
means of securing payment on the part of défendants did not impose 
upon complainant any duty or obligation to assert such title by resum- 
ing possession of the machinery. Complainant could still look to de- 
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fendants personally for the payment of the purchase price of the ma- 
chinery, and to any and ail other remédies conferred by law to enforce 
its payment. Instead of being inconsistent, it was merely additional se- 
curity to that provided by the statute. It certainly does not establish, 
as matter of law, that in thus retaining title to the machinery complain- 
ant has waived its statutory lien upon the lot of ground or premises on 
which the machinery was placed. In BaUroad Go. v. RoUing-MUl Go., 
109 U. S. 719, 720, 3 Sup. Ct. Rep. 694, it was held, where the con- 
tract of sale stipulated and provided for an express lien upon the rails 
fumished, that th ère was no waiver of the statutory lien given underand 
by the laws of Illinois, which contain substantially the same provisions 
upon the subject of mechanics' liens as the Tennessee statute. But, with- 
out looking to outside authorities, the Tennessee décisions do not, as we 
think, support the proposition contended for by the demurrants. It is 
clearly intimated, if not settled, by the cases of Anihony v. Smiih, 9 
Humph. 508, and Fogg v. Bogers, 2 Cold. 290, that this doctrine of 
waiver by taking security does not apply where the vendor retains, the 
légal title, or, whatis the same thing in effect, expressly reserves or cré- 
âtes an express lien on the property sold. The bill in the présent case 
having been filed within the time prescribed by the statute, and the 
averments thereof not disclosing any waiver, as matler of law, of the 
statutory lien given complainant, we think the first and second grounds 
of demurrer are not well taken, and should be disallowed. 

It is accordingly ordered and adjudged that défendants' said demur- 
rer to the same is hereby overruled and disallowed, at défendants' costs, 
and défendants are alloTred 30 days within which to answer the bilL 
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{ÇiroxiM Oowtt M. D. MUMgan. September 2, 1889.) 

Indiàk Tbbaties — Time of Taeiko Bpfeot. 

Where an Indian treaty provided that It should be obligatoir as soon as the sa^e 
should be ratiûed by the président and senate, held, that It did not take eSect un- 
til signed by the président, although it had been previously ratifled by the senate, 
and accepted by the Indians. 
Public Lands— Railroas Qbants — Whbn Opbeative. 

While the aot of June 8, 18.56, granting certain publie lands to the state of Miohi- 
^n for railroad purposes, was intended as a présent grant of the lands included in 
xts terms, no further conveyance by the government being contemplated, yet the 
grant did not beoome operative or divest the title of the United States to any par- 
tionlar lands until they had been earned by the building of a certain nUmber of 
miles of road, and selected by the railroad company. Suoh act, however, did not 
attach to lands whioh , at the date of the aot, had been reserred to the U nited States. 
Same — Titxb ou Indians. 

Where the title of the Indians and their right of occupation of certain lands had 
been f ully eztinguished, it was held that they passed under this act, notwithstand- 
ing that they were held by the United States in trust to sell them for thé beneflt of 
the Indians. 
, Same. 

But, even if thèse lands did not pass under the act, it was held that the defeni) 
ant, who had taken possession and claimed title under the same act, was estopped 
to set up this fact. The doctrine of common source is applicable. 
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, Défendants in thl? case claimed tit}e ,unâer a deed from tbe A^boy, Lanstng & 
Traverà.e'BW Railroad Company, thé original grantée of the land nnder tbe act of 

: bongress: Plaintlil claimed under a deed from the Jackson, Lânsing & Saginaw, 
wbioli badsucoeeded to tbQ rigbts of ibbe Amboy Company, upon its failure to per- 
fûïm tbé ocindltiôns of tbe grant. fleldi (1) tl^at the AAlboy Company bad never 
earned tbe lands in question, and^ that itsneed to défendants was inoperative to pass 
tbe title ; , (8), tbat congress, by an act of ,July 8, 1866, bad eleoted to f orf eit the rlght 
of tbé Ànibo^ Company to the lands tnënrtn'earned, upon its failuire to perforai cer- 
tain oonditions, and, upon such failurë, bad antborlzed the state législature to con- 
fer tbegr^nt upon some other oorporatioi) ; (8) tbat the Amboy Company falled to 
perform sti6b conditions, and the legièlàture thereupon cohferred its grant ùpon 
tbe Jackson Company, under an anrangetuent to tbat effect between tbe two oom- 

. panies; (4) tbat, even if no forfaiture was intended, the acts of the législature and 
of tbe two companies operated as a suïrender by the Amboy Company of its rights, 
and the investiture of such rights in the Jackson Company; (5) tbat the Jack- 
son Company was not the mère assignée of the Amboy Company, and did not take 
the unearned iantls subject to itsconveyances; and bence tbat patents of thesa 
lands, subseqaently issued to such Company, did not Inure to the beneflt of tbe gran- 
tees of the Amboy Company. 

iiSyllabus by tfte Court.) 

^ At I«w. '■"" 

This was afl action of ejectment to recover the S. W. i of section 9, 
township 14 N;, range 5 E. At the time the suit was hegun, the land 
was in the possession of the defendaint Clark, under a leàse from his co- 
defendant, the Northwestern Life Insurance Company. 

Plaintiffs claimed tiUe under an aet bf congress apprbVed June 3, 1856, 
granting certain public larfds to the state of Michigan to aid in the con- 
struction bf certain railroads. Il St. at Large, 21. Thèse lands were 
subsequently patented to the Jackson, Lansing & Saginaw Railroad Com- 
pany, (which, for conveniencej will be called the "Jackson Company,") 
as successors of the Amboy, Lansing & Traverse Bay Railroad Company, 
(which wiU be called the "Amboy Company,") and passed by deed of 
the prior company to plaintiffs, May 6, 1869. 

Defen4ant claimed under the saine act, and under a deed from the 
Amboy Company to Maxwell, Campbell, and Van Ètten, dated Novem- 
ber 28, 1855; a deed from Campbell ànd Van Etten to Maxwell, dated 
August 5, 1868; and subséquent conveyances to the Northwestern Life 
Insurance Company, the main défendant in this casé. 

Upon the trial of this case at thg Octçjber term, at Bay City, a jury was 
impaneled to try the only question of fact involved, viz., whether de- 
fendants had been in the undisputed possession of the property for 15 
yé^rs prior tp the commencement bf the Suit. To this question the jury 
responded in the négative. The case was thereupon , by consent of coun- 
&â, taken from tjié jury, and submiited to the court, to be tried as a ques- 
tion of law upon tbe undisputed testimony. 

The facts of the case are substahtially as follows: By a treaty with 
the Chippewalndians, signed September24, 1819j (7 St. at Large, 203,) 
thçre were ''reserved for the use bf" thèse Indians 40,000 acres of land 
ont of a large quantity ceded to the United States, and it was admitted 
that the land jn question lay within this réservation, , This tract, which 
by the treaty was "to be hereafter located" on the westside of the Sag- 
inaw river, was actually located and surveyed in the foUbwing year. By 
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a subséquent treaty, made in 1837, (7 St. at Large, 528,) this tract was 
ceded to the United States; the latter agreeing to pay the Indians, in 
considération of such cession, "the net pj'oceeds of the sales thereof, after 
dediwîting the expense of survey and sale, together with the incidental 
expenses of this treaty." By a subséquent treaty, negotiated August 2, 
1855, but not signed by the président until Jnne 21, 1856, (11 St. at 
Large, 631») the Chippewas ceded to the United States absolutely "ail 
the lands within the state of Michigan heretofore owned by them as res- 
ervationp, and whether held for them in trust by the United States or 
ptherwise;" releasing and discharging the United States "frpm ail liabil- 
ity to them" "for the prioe and value of ail such lands heretofore çold, and 
the proceeds ofwhich remain unpaid." 

By an act of congress approved June 3, 1856, (11 St. at Large, 21,) 
after tfce treatj' and its amendments had- been accepted by the Indians, 
but before it had been signed by the président, certain lands were granted 
to the state of Michjgan to aid in the construction of certain railroads 
from and to certain points therein specified, and, among others, frppo 
Amboy, : by Hillsdale and Lansing, to some point on or near Traverse 
hay. Thegrant covered "every a] ternate section of land désigna ted by 
odd numbers, for six sections in width on each side of each of said roads; 
butin case itshallappear that the United States bave, when the Unes 
or routes of said roads are definitely fixed, sold any section, or any part 
thereof, granted as aforesaid, or that the right of pre-emption has at- 
tached to the same," it'was provided other lands should be selected near- 
est to the tiers of sections above specified as^hpidd; be equal to such as 
had been sold or appropriated: provided, "thatthe lands hereby granted 
shaU be exclusively applied in the construction of jthat road for and on 
acoount of which such lands are hereby granted, and shall be disposed 
of only as the work progresses, and the same shall be applied to no other 
parpose whatso^er; and provided, further, that any and ail lands here- 
tofore reserved to the UnitedjStates by any act of congress, orin any other 
mamxer, by competentauthority, for the purpose of aiding in any obje9t 
of ititernail iraprovemept, or for any pther purpose whatsoever, be and 
the same are hereby réservai- to the United States from the opérations 
of this act," etc. The third Election deçlared that "the said lands hereby 
■■ granted to the said state shall be subject tp the disposai of the législa- 
ture thereof for the purposesaforesaid, and no other;" and the fourth, 
^ that''Hhe lands herpby granted to said state shall be disposed of by said 
istate only in the manner fpllpwing, i. e.,that a quantity of land, notex- 
ceeding 120 sections, for eaçh of said roads, and included within a con- 
linuous length of: twenty miles of each of said roads, may be sold; and 
: \yhen the governorpf said state shall certify to the secretary of the inte- 
. rior that any 20 cpntinuous miles of any said road iscompleted,then an- 
othen quantity of Jand hereby granted, not to exceed 120 sections for 
leach of Baid.roads having 20. continuous miles cpnqpleteclj as aforesaid, 
and included withina continuons length of 20 miles of each of said roads, 
mayte sold; and so, frotn time to tiflie, tintil said rpjids are completed; 
;a*diif any pf saidçpadsarç not (foinpïp^ np^furthiei 
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eales shall be made, and the lands unsold shall revert to the United 
States." 

On the 14th of Fébruary, 1857, the législature passed an act which, 
referring to the grant by congress, declafed that so much of the lands, 
franchises, rights, powers, and privilèges as were, or may be, granted 
and conferred in pursuance thereof, to aid in the construction of a rail- 
road from Amboy, by way of Lansing, to some point on or near Trav- 
erse bay, "are hereby disposed of, granted to, conferred upon, and vested 
in the Amboy, Lansing & Traverse Bay Company." The act provided 
for the formai acceptancè of the grant by the company , and that it should 
be the duty of the company, on or before the 1 si day of December then 
next, to locate the line of itarailroad, and make complète maps of the 
line, and to file copies io the office of the governor and secretary of 
state, and the governor was required to transmit a duplicate to the land- 
office at Washington. 

The seventh section of the act provided that the company, after the 
completion of 20 continuous miles of its road, and after the governor 
should bave certified to the secretary of the interior that such 20 con- 
tinuous miles of its road were cômpleted, then, and not before, might 
seli 60 sections of land included' within any continuous 20 miles of the 
line of its road; and in like manner, upon the completion of each other 
20 continuous miles, it might sell other 60 sections; and so on, from 
time to timei, uûtil thé whole of its road was coinpleted. The company 
waé required to complète the road between Hillsdale and the point of 
intersection With the Détroit & Milwaukee Railroad on or before the Ist 
of Nbvetriber, 1859, and at least 20 continuous miles of the road every 
year thèrèaftèr, until the entire road was cômpleted; the whole to befin- 
ished by the Ist day of November, 1865. The company made accept- 
ancè in writihg, November 3, 1857. It also prepared maps, located its 
road, and proceeded to construct a portion thereof, By the maps and 
location of the road, a large quantity of lands was brought within the 
provisions 6( the grant. The lands in question are located less than six 
miles from the line of road. The commissioner of the gênerai land- 
office, at Washington, withdrew from sale large tracts of land in Michi- 
gan, covering the lands in question, by an order dated June 13, 1856;. 
and afterwards, from time to time, made lists of the lands which wer& 
conceived to be subject to the grant, artd which were approved by the 
secretary of the interior. Thèse lists were filed in the land-office at Lan- 
sing. The Amboy Company commenced the construction of its road 
from Owosso in the direction of Lansing, and constructed in ail, from 
first to last, some 27 miles of road, extending from Owosso to Michigan. 
avenue, in the city of Lansing, but never constructed any part of its. 
road north of Owosso. By an act of the législature of February 14, 
1869, the quantity of land that might be sold on the completion of 26 
continuous miles of road was increased to 120 sections. On December 
20, 1860, the governer certified to the Completion of 20 miles of road. 
By an act of 1861 (Sess. Laws, p. 150) it was provided that the com- 
pany should not be entitled to the second 120 sections until it should 
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have constructed the road, and opened ît for use, from Owosso to Mich- 
igan avenue, in Lansing. On the 19th day of March, 1863, another 
act was passed, waiving ail forfeitures, but requiring the company, within 
six months from the passage thereof, to finish and open their road for 
use to Michigan avenue, in the city of Lansing, and aiso, by the Ist day 
of June then next, to commence work in good faith on the road from 
Owosso to Saginaw city, and by the Ist day of January, 1865, to com- 
plète that portion thereof. There was a further proviso that the Com- 
pany should not "be entitled to that portion of the second 120 sections 
of land, not already conveyed by them," until the road should be com- 
pleted and opened for use to Michigan avenue, in the city of Lansing. 
On the 17th of September, 1863, the governor certified to the secretary 
of the interior that the road was constructed and opened for use to Mich- 
igan avenue, in the city of Lansing, stating therein that he did so "in 
order that it may appear that the said railway company now has title to 
the second 120 sections of lands so granted by said act of congress and 
referred to in said act of the législature of the state of Michigan, ap- 
proved March 19. 1863.» 

Under the opération of thèse two certificates, the Amboy Company 
became entitled to 240 sections. The company prepared lists of the land 
to which it was thus entitled, and submitted them to the board of con- 
trol of railroads, and they were approved by that board, and filed in the 
land-office at Lansing. Thèse lists bear date September 3 and 4, 1861, 
and were executed by the officersof the railroad company, declaring the 
purpose and intention of the company to take thèse descriptions of land 
for and on account of the lands to which they were entitled. The Am- 
boy Company also proceeded to sell the lands described in the lists by 
three deeds: 

(1) A deed from the Amboy Company to Henry Day, dated Novem- 
ber 9, 1861, covering 87,693.13 acres. 

(2) A trust-deed or mortgage to Chapman and Williams, dated No- 
vember 9, 1861, covering 65,275.74 acres, to secure a large amount 
of bonds. 

(3) A deed to Halmer H. Emmons of about 80 acres, dated Novem- 
ber 12, 1861. 

Neither of the lists or deeds above mentioned embraced the lands in 
question in this suit, but they more than exhausted the total number of 
acres contained in the 240 sections to which the road was entitled. 

By an act of the législature of March 18, 1865, it was provided that 
it should be lawfiil for the Jackson Company, or any other cdmpany, to 
enter into an arrangement with the Amboy Company, for the location of 
its line of road from Lansing, by way of Owosso, to Saginaw, upon the 
line of the said Amboy road, and for the construction of the same on 
such line; and, in case of such agreement and location, then, upon the 
fiMng in the office of the secretary of state of a copy of the agreement be- 
tween the companies, duly certified, said Jackson or other company 
shonld become entitled to receive, take, hold, sell, and dispose of the 
iandagroated by congress to aid in the construction of said line of road, 
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as the ssîîd Amboy Company mîght hâve done undér exîstîng laws îf 
such road from Gwosso to Saginaw had been constructed by it; and the 
right of said Amboy road to such lande, so far as the portion of its roàd 
from Owdsso to Saginaw is concerned, should cease upon the filing of 
said copy of agreement in the oflSce Of the secretaryof state. Under th© 
second section, full authority was conferred upon the Jackson Company 
to purôhase, at private, public, or judieial sale, the railroad and prop- 
erty of the Amboy Company. On the 28th November, 1865, the Am- 
boy Company executed a deed to Maxwell, Campbell, and Van Etten 
purporting to convey a considérable quantity of lands, embracing the 
description; in question in this suit. The deed recited the législation al- 
ready referrèd to, including that of 1868; the construction of the road 
from Owogso to Lansing; the giving of'the two certificates by the gov- 
ernor; the fact that the lands thereiû described were a portion of those 
inclùded in the grant aforesaîd, ahd sèlected between said township 6 
N. and Kiid township 18 N. The quantity covered by this conveyance 
was about 7,000 acres, équivalent to about 11 sections. 

Thenext item of interest is an act of congress of July 3, 1866, (14 
St. at Larg«, 78,) which eXtéhded the tîme seven years for the Amboy 
Company to complète its road, ahd again authorized the législature to 
confer the grànt on some other than the Amboy Company, unless — 

(1) It clear, grub, and grade 20 miles of road-bed betwèen Owosso 
and Saginaw by the Ist day of February, 1867 ; and 

(2) FuUy complète said 20 miles by the Ist day of November, 1867; 
and 

(3) Fully complètes 20 miles a year therèafter, and fully complètes 
the entire road by the timë limited in the act. In October, 1866, an 
agreement was entered into between the Amboy Company and the Jack- 
son Company by which it Was àgreéd on both sides that the bénéficiai 
interest in the land grant was transferred to the Jackson Company. By 
this agreement the Jackson road was tb locate its line from Lansing, by 
the way of Ovi/bsso, to Bàngor, upon the line of the Amboy road, and 
was to cpnstruct its road thereon, and to complète it, in the time and 
ïnanner prescribed by the act of 1866; in considération of which, the 
Amboy road bargained and sold to the Jackson road ail its right, title, 
and interesl; to its line north of Owosso, together with ail its interest in 
and to 80 much of the land grant as pertained to that part of the Am- 
boy road lyinghbrth of Owosso, and in and to ail lands which were ap- 
plicable to aid in the construction of such line nbrth of Owosso, "or 
which may be in any wayacquired,taken, or sold on the completion of 
'êaid road; it being understood and agreed that the Jackson Company 
éh'all take possession of the line, and construct its road thereon, and 
take and hold and dispose of the land grant in thé same manner, in like 
i^iiahtity, and on the same ternis and conditions as if the grant had been 
éxpressly conferred on it'by said acts." On January 4, 1866, the Jack- 
son Company had acquired the road of the Amboy Company from Lan- 
sing to Owosso by a deed execùted upon for'eclosure of the mortgage to 
Chapman and Williams. In 1867 thè législature passed anact confirm- 
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ing the right of the Jackson Company, and vesting ît with the land 
grant. The Jackson Company proceeded with the construction of the 
railroad from Owosso north, obtained the governor's certificatea of com- 
pletion, and afterwards selected the lands to which it became entitled, 
amongst others the lands in question, and received a patent therefor 
from the United States, dated May 4, 1869, and afterwards conveyed the 
lands in question to the plaintiff in, considération of the sum of $1,600. 

H. H> Hatch and. Théodore F. Shepard, for plaintiflfs. 

John D. Conely and A. Q. Maxwell, for défendants. 

Brown, J. This is one of many cases which hâve arîsen ont of the 
loose methods adopted by congress and thô state législatures in identi- 
fying and d^aling with lands granted in aid of construction of railways. 
The cumbersomeness of executing patents for the large tracts ot land in-i 
volved in thèse grants has led to the practice of patenting by législative 
act, lëaving the lands to be selected and identiâed in each case by the 
patentée. 

THE INDIAN TITLB. 

The first question in order of time, in this case, relates to the sup- 
posed want of power in the United States to make the grant of thèse 
lands under the act of June 3, 1856. It is claimed by the défendant, 
in this connection, that thèse lands, having been reserved to the Indians 
by treaty, were not in a condition to be granted by the United States at 
the time the act was passed, inasmuch as the treaty of August 2, 1855, 
ceding them unconditionally to the United States, was not signed until 
June 21, 1856, 18 days after the act was passed. Itseems that on April 
15, 1856, the senate ratified this treaty, with certain amendments, 
which were accepted by the Indians May 14, 1856, but the treaty was 
not finally ratified and signed by the président until June 21, 1856. 
Plaintiffs' theory is that the treaty took effect from the time the amend- 
ments thereto were accepted by the Indians, May 14, 1856, and that the 
piesident'sact in ratifyingand signing itrelated back to that time. But 
by article 4 of the treaty it was absolutely provided that "it should be 
obligatofy and binding upon the contracting parties as soon as the same 
shaU be ratified by the président and senate of the United States." As 
it was never ratified by the président until June 21, 1856, it is clear that 
it did not take effect until that day. Indeed, the constitution itself vests 
in the président the power to make treaties, by and with the ad vice and 
concurrence of the senate. As he is the treaty-making power, it is as 
clear that the treaty does not take effect until he signs it as that bis ap- 
pointées to office cannot enter upon the discharge of their duties until 
he, has signed their commissions. His act in sending the treaty to the 
senate may hâve shown that it met his approval, but it evidently did 
not rneet the approval of the senate, as it was returned by that body for 
amendment. The doctTine of relation has no application to a case of 
this kind, where a statute prescribes the time when the bargain shall 
take efiect. , 
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Bikt we think the exact dme when the treaty became operative is of 
no importance in this case, for the following reasons: 

1. Conceding, what appears to be entirely settled, that the act of June 
3, 1856, was a présent grant of the lands included in its ternis, devoted 
to a particular purpose, and that no further conveyance by the govern- 
ment was contemplated, {Schulenherg v. Harriman, 21 Wall. 44; Wright 
V. Roseberry, 121 U. S. 519, 7 Sup. Ct. Rep. 985; Johnson v, Bdlou, 28 
Mich. 378; Raûroad Co. v. Davison, 82 N. W. Rep. 72G,) it is held by 
the same authorities that the grant did not become operative, or divest 
the title of the United States to any particular lands, until they had been 
earned by the building of a certain number of miles of road, and selected 
by the railroad company. Ihdeed, the express language of the statute 
is that "in case it shall appear that the United States baye, when the 
lines or routes ofsaid road are definitely fixed, sold any section, or any 
part thereof, as aforesaid," other lands shàll be selected in lieu thereof. 
It follows from this that if, after the passage of the act, and before the 
lines had been definitely fixed, the United "States had sold any of the 
lands within the specified section, the road would be entitled to sélect 
, other lands in their place. Upon the other hand, were it not for the 
clause tô which attention is hereafter called, it would be equally true 
that if, within the same time, the title of the government to such lands 
had become perfected, the right of the road would attach to them as if 
the government had always held the title; in other words, that we ghould 
look solely at the state of the title when the right of sélection attached, 
and not when the act was passed. This seems to hâve been the opinion 
of the suprême court in Rutherfgrd v. Greene'a Hdrs, 2 Wheat. 196; Ta- 
boreck v. Railroad Co., 13 Fed. Rep. 103. 

But counsel for défendants claims, in this connection, that thèse lands 
did not pass by the act of 1856 by reason of the last proviso of the ârst 
section, that "any and ail lands heretofore reserved to the United States 
by any act of congress, or in any other manner, by compétent author- 
ity, for the purpose of aiding in any object of internai improvement, or 
for any other purpose whatsoever, be, and the same are hereby, reserved to 
the United States from the opérations of this act." If the lands in ques- 
tion had been reserved to the United States, within the meaning of this 
proviso, it would seem to follow that they were not the subjeot of loca- 
tion under this act. 

This considération renders it necessary to examine the prior treaties 
concerning the same land, By the treaty of January 14, 1837, (7 St. at 
Large, 528,) the Indians ceded to the United States certain lands, in- 
clùding this tract, in trust "to pay to the said Indians, in considération 
of the lands above ceded, the net proceeds of the sale thereof, after de- 
ducting the expense of the survey and sale, together with the incidental 
expenses of this treaty. The lands shall be surveyed in the usual man- 
ner and offered for sale as other public lands, at the land-offices of the 
proper districts, as soon as practicable after the ratification of this treaty.'* 
The treaty furtlier provided that a spécial account of the saldij should be 
kept, and the balance invested, under the direction of the président. 
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"in some public stock," and the interest thereof should be annually paid 
.to said tribe. By the second article there was reserved to the Indians 
"the right of living" upon certain tracts of thèse lands, but not includ- 
ing the tract in question, for a term of five years, "during which time 
nowhite man shall beallowed to settle on said tracts." By a second treaty, 
the same year, December 20, 1837, (7 St. at Large 547,) the United States 
were to reserve 50 cents per acre as an indemnification for the location 
to be furnished for the future permanent résidence of the Indians, and 
to constitute a fund for emigrating thereto. This treaty was still further 
modified by the treaty of January 23, 1838, (7 St. at Large, 565,) by 
which a minimum price of $5 per acre was put upon thèse lands for and 
during the term of two years from the commencement of the sale. 
"Should any portion of said lands remain unsold at the expiration of 
this time, the minim-um price shall be diminished to two dollars and a 
half per acre, at which price they shall be subject to entry until the 
whole quantity is sold: provided that, if any part of said lands remain 
unsold at the expiration of five years from the date of the ratification of 
this treaty, such lands shall fall under the provisions of the third article 
of this treaty." Article 3: " To provide against a contingency of any of 
said lands remaining unsold, and to remove any objections to emigrat- 
ing on the part of the Indians, based on such remainder, it is hereby 
agreed that every such section, fractional section, or other unsold re- 
mainder shall, at the expiration of five years from the ratification of this 
treaty, be sold for such sum as it will command: provided, that no such 
sale shall be made for less than 75 cents per acre." Part of the lands 
were sold under this treaty; but the lands in question, and a large quan- 
tity of other lands formerly within the reserve, were not sold within the 
period of five years, or at any other time, by the government. What, 
then, were the rights of thèse Indians when the act of 1856 was passed? 
They certainly did not possess the fee of thèse lands. That had long be- 
fore passed under the treaty of 1819, which had merely reserved to the 
Chippewas the use of thèse lands. But if there be any doubt as to the 
proper construction of the treaty upon that point, it was removed by the 
treaty of 1837, which again ceded to the United States the tract in ques- 
tion. Nor did the Indians still possess the right to occupy them. Un- 
der the same treaty of 1837, this right was given to certain tracts, not 
including the one in question, and was limited to five years from the ex- 
écution of the treaty. This right of occupation never extended to the 
land in question, and, as to those to which it did extend, it expired in 
1842, fourteen years before the act of 1856 was passed. The only pos- 
sible right which remained to the Indians then, was the right to call 
Upon the United States for the net proceeds of thèse lands, at the mini- 
mum price stated in the treaties. It is true that a sale, and not a gift, 
was contemplated; but ail the Indians could receive in any event was the 
net proceeds of such sale. This, however, was no restriction upon the right 
of the government to dispose of them in any other way , though it would be 
equitably bound to account for them as if they had been sold at the 
minimurh priée fixed by the treaties. 
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In short, tîje, tîtle oîthp Indians to thege l»nds had bçen fully extin- 
guished. We are nqt, then, embarrassed by the considérations which 
influenced the court in the case ofRaUroad Co. v. U. Si, 92 U. S. 733, 
in which it waa held that a gênerai grant of lands to :^ railroad would 
not be construed to embrape lands of which an Indian tribe had been 
granted by treaty the use and possession for an indefinite length of time. 
In this case, by a treaty negotiated in 1825, there was reserved to cer- 
tain tribes a tract of land "so long as they may choose to occupy the 
same." In 1863, and while this treaty was still in force, congress 
granted, certain lands to thestate of Kansas to aid in the construction of 
certain railroads. The act, pontained a réservation similar in language 
to that contained in the act ôf 1866, and it was held that it did not ap- 
ply to lands secured to the Indians under the treaty of 1825, notwith- 
standing that in 1865, two years after the grant had been made to the 
state, another treaty was negotiated, by which the lands were ceded ab- 
solutely to the United States, in trust to sell, and place the proceeds of 
sale to the crédit of the Indians. _ The court took the ground that the 
perpétuai right of occupancy negatived the idea that eongress intended 
to grant the Indian lands, éither absolu tely or cum onere. "For ail prac- 
tical purposes, they [the Indians] owned it; as the actual right of pos- 
session — 'the only thing they deemed of value — was sequred to them by 
treaty until they should elect to surrend er it to the United States." 
Three of the judges dissented. The case, however, is distinguishable 
from this in the important fact that the Indians retained the right of oc- 
cupancy at the time the grant was piade to the state,-^a right which had 
been declared to be as sacred as the right of the United States to the fee. 
Cherokee Nation v. Georgia, 5 Pet. 48; U. S. v. Oook, 19 Wall. 591. It 
is unnecessary to décide whether,if the land had been held by a private 
person in trust for the Indians, to sell and invest the proceeds, a dona- 
tion of the same lands to a raÙroad company would be valid; because, 
as it seems to us, a rule of this kind ought not to be applied to the gov- 
emment in dealing with the public lands. It was the policy of the gov- 
emment at that time to make grants of alternate sections of public lands 
to States for the construction of ra,ilways, doubling the price of the other 
sections, so that the government might, by thus opening the country 
traversed by thèse railways, realize as much from the sale of one-half 
the lands as it would bave realized from the whole of them had no suçh 
grant been made. It seems to us that the right to dispose of thèse lands 
in this way ought not to be embarrassed by the fact that they were held 
under a trust to aocount to the Indians for their value, when no doubt 
existed as to the ability and willingness of the government to make such 
accounting, or to settle with the Indians in some manner satisfactory to 
them. That,' in fact, had already been done in this case before the act 
had been passed, although the bargain was not fully consummated until 
a few days thereafter. 

2. But, even if we concède that the United States had no right to do- 
nate such lands as it held in trust to sell for the benefit of the Indians, 
the fact remains that the road did locate thèse lands under the act of 
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1856; that such location has for over 30 years been acquiesced în, both 
by the Indians and the govemment; and that both parties to this suit 
claim title under this act. Under such circnmstances, vre do not think 
that the right of the Indians is, in the language of the suprême court in 
Beecher v. Wetherby, 96 U. S. 617, 525, "a matter open to discussion 
in a controversy between third parties, neither of whom dérives title 
from the Indians." In this case, the govemment had granted one sec- 
tion in every township to the state of Wisconsin, upon her admission to 
the Union, for the use of schools, but subjeot to the right of occupanoy 
of certain Indians. Plaintifif contended tfaere had been a prior réserva- 
tion of the land to the use of the Menominee tribe; but it was held that 
"the fee was in the United States, subject to that right, and could be trans- 
ferred by them whenever they chose. The grantee, it is true, would 
only take the naked fee, and could not disturb the occupancy of the In- 
dians. That occupancy could only be interfered with or determined by 
the United States." It was held that the propriety or justice of their ac- 
tion towards the Indians, with respect to their lands, was a question of 
governmental policy only, and not one which could be put in issue be- 
tween third parties, neither of whom derived title from the Indians. 
The real question in the case under considération is whether a private 
person whomakes no claim under this Indian title, but holds the land 
in pursuance of the same act under which the plaintiff also claims, may 
set up a right which has lain dormant for 30 years, and which no one 
having an interest therein has ever seen fit to assert. We are dear in 
our opinion that he cannot. 

If the réservation in this case did not pass under the act of 1856, it 
remained the property Of the United States, and the govemment was at 
liberty to treat it as its own, and to patent it to whomsoever it pleased. 
After the exécution of that treaty of 1856, and after the last vestige of 
the rights of the Indians to thèse lands hacl become vested in the United 
States, it exercised this right by issuing the patent of May 4, 1869, to 
the Jackson Company. The défendant, by taking possession under the 
act of 1866, under which the plaintiff also claims, is estopped to shoW 
that the act did not apply to thèse lands. We r^ard the doctrine of 
common source of title as applicable to this case. Both parties to this 
suit claim title to thèse lands under the act of 1866, and neither is at 
liberty to deny that the act applied to the land in question. Oàines v. 
New Orléans, 6 Wall. 642, 716. As was said by the suprême court of 
Alabama in Garrett v. Lyle, 27 Ala. 690: "We do not deny that in eq- 
uity, as well as at Iftw, the plaintiff must recover on the strength of bis 
own title; but, because this is the raie, it does not foUow that he must 
Bhow a good title against ail the world. It is enough that he shows a 
right to recover against the défendants; and there are many cases in 
which he has this right, although another person must recover it from 
ihim." 

THE TETLB OF THE AMBOY COMPANY. 

Assunaing the act of 1856 to hâve operated upon the lands in ques- 
tion, we will now proceed to examine the respective tiiles of the plaio- 
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tiffs under, theîr deed of 1869 from the Jackson Company, and that of 
the défendants under their deed from the Amboy Company to Maxwell, 
Campbell and Van Etten of November 26, 1865. Plaintiffs' position, 
in this connection, is that the Amboy Company never earned but 240 
sections of thèse lands; that ail which had been earned were in Novem- 
ber, 1861, either deeded to Henry Day, of New York, or Halmer H. 
Emmons, of Détroit, or were mortgaged to Chapman and Williams, trus- 
tées; that four years after that, and after it had conveyed ail the lands 
which it had earned, or had any right or power to convey, it made a 
deed of the lands in question to Maxwell, Campbell and Van Etten; and 
that no title passed to them thereby. 

Défendants' position is that the Jackson Company was the mère as- 
signée of the Amboy Company, and took the lands subject to any con- 
vey ance it may hâve made; andwhen the patent subsequently issued to 
the Jackson Company it inured to the benefit of Maxwell, Campbell, and 
Van Etten, and their grantees. ,This argument is more fully stated and 
answered in the opinion of the suprême court of this state in the case of 
EaUroad Co. v. Davison, 32 N. W. Rep. 732, arising out of the same state 
of facts, in which itwas held, in substance, thatneither the state nor the 
railroad had any right to dispose of or incumber any of the unearned 
lands, and no right, légal or équitable, could arise out of such disposi- 
tion in violation of law. We should bave accepted this décision as set- 
tling the law of this case, ■ without misgi vings as to its soundness, had our 
attention not been called to the opinion of the suprême court in Railroad 
Co. V, McGee, 115 U. S. 469, 6 Sup. Ct. Rep. 123, in which, upon a some- 
what similar state of facts, it was held that there had never been any 
forfeiture of the grant, so far as the lands in dispute were concerned, and 
that the title of the purchaser stood precisely as it would if the original 
Company had completed its road within the tirae fixed by the act. 

There can be no doubt that, so far as the décision of the state suprême 
court covers the construction of the state statute, it is'binding upon this 
court, though the suprême court of the United States might bave given 
a différent construction to a similar statute. To détermine this, and also 
to détermine how far, if at ail, it confiicts with the McGee Case, it will 
be necessary to analyze it with some care, in order to leam the exact 
points decided. The case arose upon a bill filed by the. Jackson Com- 
pany to remove a mortgage given by Maxwell, the grantee of himself 
and his two associâtes, to one Davison, as a cloud upon the title of the 
road. The case was first reported in 32 N. W. Rep. 736. In deliver- 
ing the opinion of the court, Mr. Justice Champlin held: 

(1) That the language of the act of June, 1856, referring to the quan- 
tity of land which might be sold, was manifestly a limitation of the 
power of the state to convey. 

(2) If the con voyances to Day, Chapman, and Williams and Emmons 
carried ail the lands actually earned, and no other, no title passed to 
Maxwell, Campbell, and Van Etten of the lands described in the biU, 
and induded in the deed of November 28, 1866. 

(3) That the deed of the state to Maxwell of May 26, 1867, (not in 
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évidence in this case,) conveyed no estate, either légal or équitable, be- 
cause the state could not convey lands in advance of their being earned; 
that the Amboy Company had no right to sell any of the land not earned, 
on the line of its road, included in the grant, subject to the right of for- 
feiture. It did not possess any such right, for the reason that no such 
right is conferred by the act of congress, nor is it within the spirit and 
intent of such act. 

(4) That Maxwell and his associâtes had no rights, as against the Jack- 
son Company, based upon its having completed the road, and earned the 
lands. 

(5) That it was not necessary to décide whether there was a forfeiture 
of the grant declared or acted upon by the législature or not, though he 
inclined to think there was not. 

(6) That the right of the Amboy Company to earn the land was not 
transférable, but might be voluntarily surrendered, and that the effect 
of the assignment, by the permission of the législature, was a surrender 
of its right to the state, and the législature vested this right in the com- 
plainant. 

(7) That the title of the complainant to the lands as earned, was not 
derived from the assignment, but from the act of the législature confer- 
ring upon the Jackson Company the land grant, subject to the prior con- 
ditions of the grant. 

Another question was decided, not necessary to be noticed hère. The 
opinion upon the rehearing also deals with this latter question, and is 
also immaterial. 

The court evidently placed much reliance upon the fréquent déclara- 
tions of the suprême court of the United States in Schvlenberg v. Harriman, 
21 Wall. 44; and Famsmorth v. Eailroad Go., 92 U. S. 49; and Railroad 
Co. V, BaUroad Cb., 97 U. S. 491. The case of Railroad Go. v. McGee, 115 
U. S. 469, 6 Sup. et. Rep. 123, is not noticed in the opinion, and does 
not seem to hâve been called to the attention of the court. In this case, 
congress, in 1853, pass'ed a similar act, granting certain lands to the 
states of Arkansas and Missouri to aid in the building of a railroad from 
the Mississippi, by way of Little Rock, to the Texaa boundary line. The 
Cairo & Fulton Eailroad, of Missouri, was incorporated under the laws 
of the state, and in 1855 the législature passed an act vesting in that 
Company full and complète title to the lands granted to the state by the 
act of 1853, and provided that the company might sell the land in the 
manner provided for in the act of congress, and issue bonds. On Janu- 
ary 3, 1859, the company sold and conveyed the lands sued for to Mc- 
Gee, who immediately went into possession, and continued to occupy 
and improve thera, paying taxes and assessments thereon. The deed 
was duly recorded, but the land was more than 40 miles from the start- 
ing point of the road on the Mississippi, and it did not appear that when 
it was sold a suËBcient number of miles of road had been built to autbor- 
ize its sale. In February, 1866, the législature directed the govemor of 
the state to sell the road at auction, so far as the same was constructed 
or projected, with ail its property, and ail rights and franchises belong- 
v.40B'.no.7— 23 
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ing ta' it, to satisfy a îieri in favor of tbe state. In July, 1866, congress 
revived and extended the grant for the term ôf 10 years from the pas- 
sage of the act, with a provision that ail the lands should be patented to 
the stâte whenever the road should te completed. After the passage of 
this act, the railroad property was s6ld- and conveyed by the state to cer- 
tain- persons, under whom the St. Létiis Eailway Company, complain- 
ant, claimed title. The road was completed by the purchasers, and the 
landà in dispute were patented to the complainant. The court decided — 

(1) That the landa granted to aid îh the construction of railroads do 
not revert, after condition broken,until a forfaiture has been assertedby 
the United States, eithér by judicial procëedings or législative action. 

(2) That no Such intention appeared ili this case, but, upon the con- 
trary, the évident purpose of congress was to waive thé forfeiture, and ex- 
téhd thé time for earniug the lands ùnder the original àct. 

(3) Thàt there was no forfeiture, and that the title of the défendants 
stoôd precisely as it would if the original company had completed its 
road Vvithiii the time fixed by the act of 1S53. The purchasers at thô 
sale made by the state in 1866 took subject to the rights of the St. Louis . 
Company j and got no bettèr title than they had themselves. 

But the act of July S, 1866, contained provisions for forfeiture which 
did not àppear in thé act considered by the court in the McGee Case. 
After extending the time for the completion of the road for seven years, 
it Jîrovided that thé 'Amboy Company should forfeitall right to said grant, 
or any part théreof, if it should fail to perform any of the following con- 
ditions: 

(1) To dêar, grub, ànd grade 20 iniles between Owosso and Saginaw 
city, so that the same should be in readiness for the ties ànd iron by Feb- 
ruary 1, 1867. 

(2) To complète said road irom Ôwpsso to Saginaw city, so that the 
same should bein readiness for the running of trains by November 1, 
1867. 

(3) To fuUy complété j in like maritier, 20 miles of road in each and' 
evei-y year after said November 1, 1867, and to fuUy complète the en- 
tire road by thé time limited by the act. ' 

There was a further proviso that, in case of the failure of the Amboy 
Corripahy to perform any of thèse conditions, the législature of the state 
might, at its first session after such failure-, confer the grant upon somie 
other corporation, tipoù such termsand conditions as it should see fit, tO' 
cairy oùt the purposes of the act of Jxlne, 1856, and, when so conférred, 
sùeh corporation should be entitled to enjoy ail of the grant not thenlaw-- 
fùlly disposed of, as if thé same had been originally conférred upon sudh' 
corporation. "But incàsé the said législature ëhallj in such case, failto 
confer Said grant, then the said laiids shall revert to the United States."' 
■Thé purpose of thé second proviso sëems to hâve been to authorizé the; 
l^islature to déclare the forfeiture iinposed by the first proviso, by confér- 
rïng the grant uponi ëônib other road, with the right to enjoy ail that had' 
nOt been lawfiilly disposed of. The Amboy Company did make defàult.' 
It did not grade 20 Mies of 'road betwéeîi Owôsso and Saginaw, or any' 
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Raïtofit^bjrEeforQaïy lifiMTi Thereupon tbele^sktare iJassed tbe act 
of February 7Vl867f, conférring upon the Jackson Company ail the rights 
and franchises granted by the act of 1856,'and theretofoïe, belonging tô 
ti|e Amboy Company. It is true that the title indicates thàt the object 
of the act was tp.cqnfirm the title of the Jackson Company to the prop- 
eytyand franchises acquired by it of the Amboy Company under the act 
of 1865, authorizing the Jackson Company to enter into an arrangement : 
■vrith the Amboy Company. This act authorized the two companies to 
ejater intp an arrangement for the location of the Jackson road upon the 
line of the Amboy road, from Lansing, by Owosso, to Saginaw, and pro- 
vided that the Jackson Company sbould be entitled to the land grant, and 
that the right of the Amboy Company to such land, so far as the portion 
of its road from Owosso to Saginaw is concérned, should cease upon the 
filing of a copy of said agreement in the oflBce of secretary of state. This 
act was in force when congress passed the act of 1866, authorizing a for- 
feiture of the rights of the Amboy Company upon a failure to do certain 
specified workî »• other words, it was passed in view of what had been 
done by the législature the previous year. It seems to us to follow from 
this législation that congress intended to forfeit the rights of the Amboy 
Company by emppwering the législature to confer them upon the Jack- 
son Company. The fact that this was an amicable proceeding, as be- 
tween the two companies, as appears from their agreement of October 26, 
1866, does not afFect the construction to be given to the act of 1866, 
which seems to us to contemplate a forfeiture, to be carried into efféct by 
the législature. 

But, evenifa forfeiture were notcontemplated, the suprême court of 
tiie state, in the case of RaïLroad Co. v. Davison, 32 N. W. Rep. 726, con- 
stnied the législation of 1865 and 1867, and the agreement of October 
2é, 1866, as ai surrender by the Amboy Company to the state of ail its 
rights, and the vesting or conferring of such rights upon the Jackson 
Company, subject to the performance of the conditions of the grant; ànd 
in this opinion, even if it be not absolutely binding upon us as a ques- 
tion of statutory construction, we are disposed to concur. 

A différent conclusion might work great hardship to the Jackspn Com- 
pany. Maxwell, Campbell, apd Van Etten did not take possession of 
the land under their deed, and it remained unoccupied up to the time 
the Jackson Company received its conveyanee from the Amboy Company. 
The testimony shows that it had no actual notice of the deed to Maxwell, 
either at the time itentered into the contract, or when the grant was con- 
ferred upon it, or at the time it received its deed; and the recordiogi of 
that deed was not constructive notice, since the Amboy Company had 
then no légal tide to conyey. In its searclv for inçumbrances upon the 
lànd, the Jackson Company wàs under no obligation to look for convey-^ 
ànces by persons who did not hold the légal title. îhist Go. v. Mvdihy, 
8 Paige, 361; Ilfiffron v. Flani^àn, 37 Mich. 274. In this particular 
the case différa inaterially frpnpi that of MoGée, who,. as it appears. by the 
report, itnmediatély wènt into possession, and had ever since occupied 
and improved itas his own, and paid the taxes ^d assessments thejr^n. 
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Theopîûîon, both of the suprême court of Missouri and that of the Unîted 
States, seems to hâve rested largely upon this ground. If, under thèse 
circumstances, the Jackson Company is to lose the benefit of thèse lands, 
then it would foUow that the Amboy Company might, with equal pro- 
priety and.legality, hâve conveyed the whole quantity of land granted, 
and left none, in, case of failure to construct more, to be conferred upon 
another eompany. 

Upon the whole, while the faets of this case are very complicated, and 
the questions arisiug upon them are by no means free from difficulty, our 
opinion is that plaintiâs are entitled to judgnieut. 



Lerua V. Stevenson. 
(Clrvult Omirt, W. D. Texas, M Paso DMsUm. October T, 1889.) 

1. BVIDBNOB— CONSTITBTIONAL LaW— TbBATIBS. 

Though Const. Tex. 1876, art. 18, § 4, forbids that any claim of title to land whioh 
Issued prier to November,.1835, be deposited in the gênerai landofaoe, or reoorded 
or used as évidence, a Mexican grant deposited in the land-ofSce subséquent to 1876, 
is admissible in évidence, if conceded to be valid, as to nuUify it would be to impair 
the obligation of a coutract, and also to infringe the treaty of Quadalupe Hidalgo. 

2. Notice oi' Oooupakct. 

The f act that a person or his ancestor had cattle Trandering over a grant of land 
60 leagues in eztent aftords no presumption that be owned or claimed the land. 

8. EjBUTMENT— LkOAL AND EQUITABLE TiTLES. 

Under Rev. St. Tex. art. 8980, providing that vyhen the terms and conditions of 
pre-emption sball bave been complied with, and the pre-emptor shall bave paid the 
priée of the land, etc., the commissioner sball issue a patent to the pre-emptor, oue 
who bas flled his location for pre-emption, but bas not received a patent, bas only 
an équitable claim to the land, which cannot prevail iu an action at law in the Céd- 
erai court agotnst a légal title asserted by another. 

At Law. 

Merchnnt, Ted es WUcox, for plaintiff. 

Thompson & DamSf for défendant. 

Maxey, J. This cause having been submitted to. the court without 
the intervention of a jury, in accordance with the written stipulation of 
counsel, and the parties, by théir counsel, having filed an agreed state- 
ment of facts, which briefly and tersely sets forth the faets of the case, ' 
Buch agreement will be considered as the findings of fact by the court, 
and' is hère inserted: 

FINDINGS OF FACT.' 

"(1) That the testimonio of the grant to José Lërma, and the confirma- 
tion by the second constitutiorial congress of the state of Chihuahua, in 
the republic of Mexico, as shown by the certified copies of the gênerai 
land-office of thé state of Texas, were executed as set out, and consti- 
tute plaintifTs paper title. (2) l?hat the testinionio bas been iuthe pos- 

>Oon8tituentB of plaintiS'B title omitted. 
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session of José Lerma during his life, and sînce his death în the posses- 
sion of the said plaintiff, Félix Lerma; and that the confirmation of the 
grant to José Lerma and the protocol are araong the archives of Paso 
del Norte, Mexico, and hâve been since the year 1828, as well as the pro- 
tocol since 1823, or évidence of said grant, as provided under the Span* 
ish and Mexican law. (3) That the land contained in the grant to said 
José Lerma was within the jurisdiction of Paso del Norte, and in the 
territory ceded by Mexico to the United States in the year 1848 by the 
treaty of Guadalupe Hidalgo. (4) That the plaintiffs title was proven 
up and filed for record in the clerk's oflSce of El Paso county, Tex., in 
which the grant of land lies, October 4, 1887, and recorded on October 
9, 1887. (5) That the survey of the lines of the grant, as per survey 
on file, is correct. That the "Sierra Blanca," "Eagle Peak," and "Hot 
Springs" are natural calls, also stone monuments; thèse three natural 
calls being corners, and known notoriously as such corners. That the 
beginning corner on the Rio Grande (fomierly Rio Bravo del Norte) is 
opposite to Ojo del Toros (Bull Springs) and Sierra de los Todos Santos, 
natural points and places well known, the beginning corner being oppo- 
site thereto. (6) That José Lerma cnltivated a part of the grant ante- 
rior to the exécution thereof, and used the land for his cattle, horses, 
sheep, and goats, and that his possession was continuons until 1847, at 
the time General Donophan's command frora Missouri passed into Mex- 
ico at Paso del Norte, when José Lerma moved into the now state of 
Chihuahua, and remained, the land being vacant until 1849 or 1850. 
That in one of thèse years the plaintiff put tenants on the same, and 
used the land for pasturage for his stock. That when the United States 
troops abandoned Ft. Quitman, in 1861, he again left the land, but 
left stock on it. That since the abandonment of the United States 
troops, in 1861, the Indians were hostile, and constantly at war with 
the settlers, and until within the last four or five years. (7) That José 
Lerma died in 1852, and that Félix Lerma is his sole heir at law, and 
the plaintiff herein, and that he résides in and is a citizen of Mexico. 
That the défendant filed his location for pre-emption on the 15th day 
of December, A. D. 1887, and bas possession of the same. That ho 
has complied with the laws regulating pre-emptions in this state to per- 
fect title thereto, and that his claim is embraced within the bounda- 
ries of the grant to José Lerma." It is proper hère also to state that 
the original grant to plaintiflPs ancestor, José Lerma, said to contain 50 
leagues of land, was conceded by counsel for défendant, on the argu- 
ment, to be a valid grant as originally extended by the Mexican au^ 
thorities. 

CONCLUSIONS OF LAW. 

1. It is a well-recognized principle that in actions of trespass to try 
title the plaintiff must recover upon the atrength of his own title. 

2. It is questionable whether the copies of the title styled by the par- 
ties "Testmwnio of the grant to José Lerma" (in the first finding of fact) 
are, in strictness, teslimonios, which are usuaJly, if not always, issued con^ 
temporaneously with the exécution of the protocol or matrix, and deliV- 
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eredito thé interesfedf^arty'as his.e'wMénteeidf tWe. . JîSie Lerma grant 
wâB iasueS in 1823, riûd certifiedicopy madeby Pilar.idel Laso, second 
alcâldeof Paso del Norte, in 1852, and; delivered to the plaintiff, wbq 
is thesole héir at law of the original grantee José! Lerma. The titie ex- 
hibijted wonld seèm to be rather asôcbndor subséquent copy of the orig- 
irid, but a deterniànàtion of this question,' and the effect to be given a 
sebond èopy, becbmes unimportaiit in view of tbeagreed statement of 
febts. See Escriehè, Title VeAo-Instruniento, 891,-.'III.;, Mouston y. 
Bly^e, 60 Tex. 513, 514; Pastui^ Go, v, Predm, 65 Tex. 457-459; 
8t(Ue--v. Catdmas, 47 Tex. 290, 29t; Paschal v. Pères, 7 Tex. 360-363; 
Hemdon v. Casiamo, Id. 832, 333; Wm-dv. McKmney, 25 Tex. 268, 270. 
, 8ii lin view of the concession made by defendant's coUnsel and the ad- 
toissioinsof défendant, lias embodléd in the first, second, third, and fifth 
findings of; fact, th'ô grant to José Lerma j, for the puflposeof this suit, and 
as between the parties thereto, will be assumed to be a valid.grant, as 
originaHy extended and oonfirmed by the Mexioàn authorities. As to 
presumptibns which may be indulged touching the regularity and valid- 
ity of the acte of officiais under a former governmeût, référence is made 
to the following authorities: Gomaleav. Ross, 120 U, S. 619, 622, 7 Sup. 
et. Rep. 705; Johns v. Schutz, 47 Tex., 582; Clarh v. Hills, 67 Tex. 144, 
145, 2'S. W. Rep. 356; Jones v.Muisbach, 26 Tex. 237; Jones v. Garza, 
11 Tex. 206-209; Jen.À^te V. CViamèers, 9 Tex. 235; Hancock v. McKm- 
««y,i7 Tex. 442, 443; Hdliman v. PeMes, 1 Tex. 698-702; Uhl v, 
JWMsgttes!, Tex.:Unrep. Cas. 655, 656. 

4. The registration in the land-office of the Spanish document styled 
"testimonio" did hot constitute the paper an archive of said office. Paschal 
V. Peraii 7 Tex. 355-360; ifferodon v. Casiano, Id. 333, 334; Rev, St. 
Tex. arts. 57-59; Hatchett v. Omner, 30 Tex. 110;; Diàes v. MiU^r, 11 
Tex. 101, 102.: The constitution df 1876 (article; 13, § 4) prohibits the 
deposit of plaintifiTs çlaim of titlè in the land-office, and it further pro- 
vides thatclaânis of that olass shall not be ^'recorded in this state, or de- 
lineatéd on the mapaji or used as évidence in any of the courts of this 
atslte, and the same àte stale daims; but this shall not affect such rights 
or presilmptions as anse frôm acti;ial possession." Under this provision 
of theî ccinstitùlion the deposit of thé paper in the land-office conferred 
no additioûittl irights upon the plaintiff. It neither enhanced nor dimin- 
ished the valée of bis title. i TÈe àct of depositing it there was simply a 
nultity, as well as its registration iù the records of; El Paso county; and 
a certified copy of such title So deposited în'the land-office, orregistered 
in the reeoifds of El Pa.So ciountyVis not admissible in évidence. See 
foregoing authorities. 

5. Plaintiff is not in actual possession of the land embraced in the 
granti Mftd bas <notb6en, efertaijçilyi siRCe 1861; and it is a matter of 
serions dottbtïWhether bis actual p,os!s,ession,snch as the law contemplâtes; 
did not teïnàiiiate in, ! 1849 or 1850» The fact that plaintiff or bis an- 
çpstos Hiâjf.bliyehad cattle wan^cring over the grant, 60 leaguesin ex- 
tent, wooid afford- no presumption that he owned or cl^flied it. Argvn 
«afty. U»;(Si,,vl8 Hg^F. ,545; Satterwhite y, iJp?8er,.61.Tex. 171. 
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6. Although the registration of plaintifFs title in the land-ofBce is a 
nullity, and n'otwithstanding his want bf aëtual possession of the land, 
the exécution of the title-papers is admitted by the défendant, and they 
are therefore admissible in évidence without further proof, tinless their 
exclusion should be demanded by article 13, § 4, of the constitution.; 
The gtantjbeing admitted tô be a valid grant, is within the protection 
of the treaty of Guadalupe Hidalgo and the constitution of the United 
States; and it ï$ not compétent for the state to nuUify it, as a stale daim, 
without judiciaï inquiry, or to prohibit its use as évidence. Treaty of 
Guadalupe Hidalgo, art. 8, and second clause of^heprotocol. SepRev. 
St. D; C, "Eelating to Public Treaties," 496, 502; Const. IJ. S. art. 
I, § 10; Const. 14th anaend. § 1; RaUway Co. v. Loche, 12 S. W. Rep. 
80, Sup. Gt. Tex., Austin Term, 1889. See, &lsQ,JSrovmsmlk v. Ckmzos, 
100 U. S. 142, 145; Davis v. Gray, 16 Wall. 232; Oabom v. Nîcholscnt, 
13 WaU. 656, 662; Qomales v. Ross, 120 U. S. 629, 7 Sup, Ct. Rep. 
705; Walker v..Whitehead, 16 .WaU. 317, 318; Vance v. Vance; 108 Ui S. 
514 elseq., 2 Sup. Ct. Èep. 854; Edwards v. Kearzey, 96 U. S. 695 et 
éeq.; Wolffv. New Orléans, 103 U. S. 367, 368; GHgsby v. Peak, 57 Tex. 
147; Cooley, Cônst. Lira. (5th Ed.) top p. 446, and pp. 453, 454. Th« 
title-papers are therefore admissible in évidence. 

7. The défendant has not obtained a patent from the state to the land 
which he seeks to appropriate under the pre-emption laws. The law 
contemplâtes the igsuance of a patent as the final step towards obtain- 
ing the state's title. Rev. St. Tex. art; 3980. The défendant has, there- 
fore, a mère équitable title, originatirig in 1887, which cannot avail him 
in a suit at làwas against the légal title asserted by the plaintiff. In the 
lànguage of the suprême court: "In actions of ejectment in the United 
States coiirts the strict légal title prevails. If there are equitîes which 
would show the right to be in another, thèse càn oniy be considered on 
thé èqtiity side of the fédéral courts." Foster v. Mora, 98 U. S. 428; 
SingMon v. Touchard, 1 Black, 344, 345; Hickey^s Leéseev. Stewart, 3 How. 
759, 760; ffreér V. Mezes, 24 How. 2f4 et seq.; Sted v. Smelting Oo., 106 
U.S. 452, 1 Sup. Ct. Rep. 389. 

8. Judgment will be rendered in favor of the plaintiff for the recotery 
of the 160 acres of land sued for ahd described in his pétition, and ail 
coste 6f suit. The condusions hère announced are expressly liniited ta 
thé facts of this case as agreed upon by the parties. 
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In re Hekdio. 

(District Court, W. D. Penrisylvanla. October 36, 1889.) 

BAHKKtrpTCT— Salis— Rescission' op Order op Confirmation— Pracîtiob. 

After a bankrupt had obtained his discharge, under aa order of court made upon 
the pétition of his assignées, aclaimof tiie bankrupt's estate againstoneR. was 
sbld at public auction, whicb sale was eonfirmed by tbe court, and the proceeds dis- 
tributed among tbe creditors. More than four years thereafter, the banlirupt 
having in the mean time died, a oreditbr who had partloipated in the distribution 

Ïiresented a pétition setting f orth' that the purchaser of said claim bought the same 
n trust for the banlirupt, and that the transaction was a concealed fraud upon the 
creditors, and pràying that the admlnistrator of the bankrupt be required to show 
cause wtiy said purcbase should not bé dëclared fraudiUent, and the sale set aside. 
- Beld, that tbâ bankrupt court, after the lapse of time, upon a mère rule upon the 
administratpr to show cause, could not proceed in asummary way to rescind the 
order of confirmation and set asid« the sala, but the petitiouer's remedy was by a 
plenary s\iit. 

In Bankruptcy. 

, Sur pétition of the Metropolitan National Bank, and rule on James P. 
HerdiQ, administrator of Peter Herdic, deceased, to show cause why the 
purchase by Frank L. Herdic of a clàim against John G. Reading should 
not be set aside. 

Wm. il^acrt«^, for rule. 

Wm. 8. Stenger, contra, 

AcHESON, J. The answer. of James P. Herdic, administrator of the 
estate of Peter Herdic, deceased, to the rule to show cause, etc., raises a 
question of jorisdiction which was not discussed much, if atall, at the 
hearing, the arguments of counsel being directed to other questions of 
law, and to.ithe merits of the controversy, but in the course of my in- 
vestigation the question of jurisdiction has assumed a controlling impor- 
tance. The fects upon which it ariseg are thèse: Peter Herdic, the bank- 
rupt, was granted a discharge on February 18, 1880. On July 28, 1883, 
upon the pétition of his assigneespn bankruptcy, an order was made for 
the sale at public auction of the claim of the bankrupt's estate against 
John G. Reading. After dqe public notice such sale took place, and 
Frank L, Herdic became the purchaser, for the price of $3,000. By an 
onier of : court made Septemberl2, 1883, the sale was confirmed; and 
soon thereafter the purchase money was distributed among the creditors 
of the bankrupt, the Metropolitan National Bank, the présent petitioner, 
receiving its pro rata share. Thus the matter rested until May 1, 1888, 
Peter Herdic having died in the mean time. On the date last mentioned 
said bank presented its pétition, setting forth that the said purchase by 
Frank L. Herdic was made in trust for Peter Herdic, and that, for rea- 
sons set ont, it was a concealed fraud upon the bankrupt's creditors, and 
praying that James P. Herdic, administrator of Peter Herdic, deceased, 
be required to show cause why the said purchase should not be dëclared 
fraudulent, and the sale set aside; and, accordingly, on July 20, 1888, 
a rule to show cause was granted upon the administrator. 

Can the court, sitting iu bankruptcy, at this late day, upon a mère 
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rule on the administra tor, proceed in a stimmary way to rescînd its or- 
der of confirmation of September 12, 1883, and set aside said sale? Thia 
question I am constrained to answer in the négative. According to the 
gênerai rule, the lapse of time hère, of itself, would debar summary relief, 
and require a resort to a plenarj» suit. Bronson v. Schulten, 104 U. S. 
410; Phillips v. Negley, 117 U. S. 665, 6 Sup. Ct. Rep. 901. Even where 
a decree in equity is obtained by fraud, the appropriate reraedy, after 
the expiration of the term, is by a bill of review. Terry v. Bank, 92 U. 
S. 454. If it be conceded that a bankrupt court has power to alter or 
amend its records until the proceeding is formally ended, still, it by no 
means foUows that, for matters dehors the record, the court may sum- 
marily vacate a sale regular on its face, years after final confirmation and 
the distribution of the proceeds. Again, Peter Herdic was free to pur- 
chase at the assignee's sale, {Traer v. Clews, 115 U. S. 528, 6 Sup. Çt. 
Rep. 155;) .and he took thp same title that an entire Etranger purchaeing 
would hâve taken. That title has become vested in James P. Herdic, 
the administrator of the estate of Peter Herdic. The administrator is 
not aparty to the proceedings in bankrnptcy, and, therefore, his title 
cannot be adjudicated by the bankrupt court upon a rule to show cause. 
Smith V. Masm,14 Wall. 419; MarshaU v. Knox, 1& Wall. 551. If his 
title is impeachable for the cause alleged, the remedyis by a plenary suit. 
Id. This is not a question of convenient practice. The interests hère 
involved are very large, — of such value as to bring the controversy within 
the appellate jurisdiction of the suprême court. But, under this pro- 
ceeding, the administrator, in the event of a resuit adverse to him, woilld 
be deprived of his right of appeal to that tribunal. Stkkney v. WiU, 23 
Wall. 150; Nimick v. Coleman, 95 U. S. 266. It is worthy of remark 
that in each of the two cases (^Clark v. Clark, 17 How. 815, and Phdpa 
v. McDonald, 99 U. S. 298) hère cited to sustain the impeachment of the 
sale to Frank L. Herdic the complainant proceeded by an original bill 
in equity; and this, in my judgment, is the propOT mode of procédure 
in the présent case. Rule to show cause discharged, without préjudice 
to the petitioner's right to proceed by a plenary suit. 



The Nicanob. 



Bhitish & FoÉEiQN Maeiné Ins. C6., Limited, v. The Nicanor. New 
York Mot. Ins. Co. v. Same. Phipps et al. v. Samb. UmvEBàkL 
Marine Ins. Go. V. Same. 

(DistrUit Court, S. D. New York. Ootober Se, 1889.) 

1. PATMBNT8— VOLUNTABT PaTMENTB, 

Payments volûntarily made cannot be recovered baok upon groands Which wonld 
hâve constltuted a défense, and were known to the plaintUC at the time of pityment. 

%■ ShIFPIKO — AVERAGE BOND — VOLUNTABT FATMBNTS. 

The bark N., havlng stranded on the Jersey coast, was got ofl by a wrècking 
Company, whose salvage was flxéd by a board of underwriters at fl5,Oob. The 
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the same as on the présent trial; and no additîonal évidence of négli- 
gence now appears. It was from two to four weeks after the award 
that the libelants' payments were made. During this interval there 
was ample opportunity for them to détermine whether to seek to hold 
the ship liable for négligence or not. After this opportunity, they vol- 
untarily transmitted their checks to the ship's agents in payment and 
settlement, pro tanto, of the claim for salvage contribution, even without 
any formai demand. 

The rule cited haa, of course, no application to independent demands 
that may be counter-claimed or offset or recouped against each other; 
such as a claim for freight by the ship, on the one side, and a coun- 
ter-claim for damage to the cargo by the ship's négligence, on the 
other. In suclj cases, each party bas his option as to the time and 
mode of litigating his demand. Hère there were no such independent 
demands or causes of action at the time the payments were made. 

The libelants urge that their causes of action are essentially for dam- 
ages on account of the négligence of the ship in stranding, which im- 
posed upon the cargo owners an obligation to pay their contributory 
shares of the salvage. But there was no physical damage to the cargo. 
The only damage to the cargo owners was a possible liability to pay a 
salvage contribution. As respects the right toirecover in this action, 
that liability is to be judged, not according to what might bave hap- 
pened as a conséquence of the stranding, but according to the circum- 
stances as they actually existed at the time when the payments were 
made, viz., from September 25th to October 5th. If, at that time, 
the cargo owners were under no légal liability to pay any salvage con- 
tribution, as I find the fact to be if the stranding arose through négli- 
gence, then there was no légal damage, and the payments would be vol- 
untary, in the légal sensé, and cannot be recovered back. 

There is no question that the wrecking company, in the absence of 
any other agreement, might bave held the vessel and cargo, either in 
their own possession, or under arrest by suit in rem, until the ship and 
cargo owners had either paid or secured their respective shares; and on 
such payments the amounts paid could doubtless bave been recovered 
back from the ship, if the stranding was caused by her négligence. But 
the circufflstances hère are quite différent. Before the salvage service 
was begun, the master, on September 2d, agreed with the wrecking com- 
pany that the latter should "assist the vessel now in distress, and leave 
the amount of compensation to the New York Board of Underwriters, 
binding himself and owners to abide by said award." The wrecking 
company relied upon this agreement. No person in its behalf accorapa- 
aied the vessel beyond quarantine; no possession of vessel. or cargo was 
maintained; no salvage suit was instituted; and, two days after arrivai, 
the master performed his agreement by paying the salvors in full, through 
the ship's agents, who, upon his order and request, advanced the money 
therefor. Thereupon the ship had a lien upon the cargo for such con- 
tributory shares as, under the facts of the case, the cargo owners might 
fce bound to p*y, if anything; and, if the ship had reqqired payment of 
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s'ûcîï slïârês before delÎTiéry bf the côrgbi thé owners could hâve recovî 
erèd baclk tlie sums pàid in order to obtàintheir goods, upôn prôof that 
the stranding wasby négligence. But there was no such détention of 
the -cargo. It was delivéWd upon thé éxecution of the usual average 
bond, Any possible lieii ujpon the gôôds was tihereby discharged; and 
thereiàftél" the oiily existing claim against the cargo owners was a money 
demandj àédording tb the terms of the bond, for such sums, when ad- 
justed by Currie and Whitney, as "might be shown to be a charge upon 
the cargo.* If, as the libelants allège, the stranding was caused by nég- 
ligence, then no "charge upon the cargo" existed in favor of the ship, or 
of her owners, représentatives, or agents, for any contribution towards 
the salvage award that she or they had paid. Such négligence would 
hâve been a pérîect défense to any action which the master, owners, or 
fihip's agents might bave brought, either against the goods in rem, before 
delivery, or against the owners in fierscmam upon the average bond. 
Goui-l. Gen. Av. 16; iSnow v. Per/raiog, 39 I^ed. Rep. 334; The' Ontario, 
37 Fed. Rep. 222, et infra. The gênerai intent of the bond is to stand 
as a substitute for the goods; not to commit the cargo owners to the pay- 
merit of the sum adjusted, whether justly owing or not. The bond is 
not to be cdtistiruéd as a submission to afbitration before the adjusters; 
œuch less to prèclude the cargo owners from any légal défenses against 
the payinefit of the salvage apportionmeilt, wholly or in part. It was 
perfectiy compétent for them td show that, by reason of the ship's négli- 
gence, neithér thé ship owners nor her agents conld recover anything on 
the bond.. ^Niagara, 21 How. 9; Tke Alpin, 2^ Fed. Rep. 815, 819; 
JJAmenque, 35 Fed. Rep. 835, 887. As the facts constituting the al- 
legéd défense wére known before the payment, the libelants were bound 
to avail themselves of this défense at the time; and, having paid without 
any duress or constraint, are barred from a subséquent recovery back. 

I cannot sustàin thé contention that J. F. Whitney & Co. stand as in- 
dependènt assignées of the salvors' lien. ■ Thére was no such assignment. 
Their payaient was made to dischafge the salvors' lien, not to préserve it. 
•Tbey did, itideed, act in the gênerai interest, and'for the benefit of ail par» 
lies, but only in the same sensé as the master actéd in the gênerai interest. 
It 'was for the interest of vessel and cargo àlike that the daim of salvage 
shoùld be settled without litigation, and without the détention and de- 
lays incident to the arrefet of the ship and cargo. The vessel was a for- 
eign onè, belonging in Nova Scotia. J. F. Whitney & Co. were her con- 
signées and agents. Ail the papers in the case, the receipt taken on 
paying the Wrecking company, and thé bond taken from the cargo own- 
eris, as wellës the tëstimony, show that they acted expressly as "agents 
pf the ship and owners," and on the master's direction. Their acts were 
legally the acts of their principals, the owners of the vessel. The insur- 
érs also specially ihsi?led that Whitney & Co. had no authority to pay 
iti' their behalf. For their advances ùpoh the master's ordef to pay the 
whole salvage, they had a claittn ând right of action against the owners, 
whether the cargo paid its shareof not; but they had no lien on the 
ship, as against their principals.' - '2%e JSstefion, 31 Fed. Rep. 920; White 
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V. Amerms, 19 Fed. Rep. 848; ThçRaleigh, 32 Fed. Rep. ;633; The 
bond taken was properly enough taken in their own names, as agents of 
the owners, because they had advanced the money as suçh agents. 
Their taking such a bond from the cargo owners is wholly inconsistent 
with the theory that in advancing the money they acted at ail as the 
agents qf the latter. They plainly açted as agents of tbe shipand own- 
ers only. The latter were the principals. They, and not Whitney & 
Co. , heîd a lien on the cargo until its delivery . Had Whitney & Co. paid 
as agents of the cargo owijers, neither the ship norher owners could hâve 
held anylien thereafter on the cargo, nor hâve refused immédiate delivery, 
even without any bond; and any bond given must bave been given tp 
Whitney & Co. individually, and simply for their personal reimburse- 
raent. But the bond, on the contrary, is given to them as "owners or 
agents of the vessel." In any suit therefor, brought upon the bond, 
■whether in the names of the agents or of the principajs, precisely the 
same défenses, such as négligence of the ship, could be interposed. 

No reasons are suggested why the rule as to voluntarj' payments should 
not be applied to maritime transactions as much as in other cases. The 
reasons in favor of this rule as respects actions m rem are even stronger 
than in ordinary cases; for implied liens are not favored, except in so 
;far as they stand upon the grpunds of commercial convenience or neces- 
sity, which cannot be pleaded in favor of actions like thèse. To recog- 
iiize an implied lien for the repay ment of moneys voluntarily paid would 
tend to the préjudice and insecurity of subséquent bonafide purchasera 
and incumbrancers; since such a lien, ifsustainedat ail, would e^ist for 
a reasonable time to enforce it. Thèse risks ought not to be increased pr 
multiplied except upon strict nçcessity. In this very case, . the char- 
terer, after thèse payments, topk the ship into possession, put her up as 
a, gênerai ship, and received, a large amount of cargo, before notice of 
thèse demanda. Were the vessel to be held, and her owners prove irre- 
sponsible, the resuit would be a heavy loss inflicted on the charterer for 
the beneût of those who had voluntarily paid a demand without raising 
objections, which, upon their présent contention, constituted a known 
défense» The claims uow made corne too late. The libels must be dis- 
miseed, with costa. , 



Ceosby v, The LiLLiE.* 

' (DîsMet Coivit, s. D. 4-làbavui. May 3, 1889.) 

1. Màritimb Liens — ^Wagbb — Disohakge bt Sale op Vessei, uÎjdbr ExEcnrnoH. 

A sale by the sheriSof a vessel under exécution for debt against tbe owners does 
net divest paramount liens, such as the claim for wages of a seaman not guUty of 
lâches. 
Z. Same — Estoppbl. 

His standing by at a sherifTs sale of tbe vessel without ^vlng notice of bis claim 
does not prevent a sailor from afterwards enforcing his lien in admiralty against 
the vessel. 

'Beported by Peter J. Hamllton, Esq., of the Mobile bar. 
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In Admîralty. On exceptions to answer. 
W, D. McKinstry, for libelant. 
W. E. Richardson, for claimant. 

T0UI.MIN, J. The sale by the feheriff on exécution for debt against the 
owners did not divest paramount liens, one of which was the libelant'a 
claim for wages. The Gazelle, 1 Sprague, 378; The PawéH, 1 Woods, 99. 
And my opinion is that there has been no lâches on the part of libelant 
in the delay in filing the libel, and I am inclined tothe opinion that the 
facts alleged in the answer do not show that claimants were bonafide pur- 
chasers without notice. It appears that they had constructive, if not 
actual , notice of the libelant's claim . He had brought a suit, and olitained 
jadgment on it, and had exécution issued and placed in the sheriff's 
hands before the sale. And the very circutnstances of the dérivation of 
their title front the owners were sufficient to put them upon inquiry. 
1 Br6\rn, Adin. But, even if they were bona fide purchasers with- 
out notïcëj there is no rule of law which requires a seamfln to assert hia 
lien in àny given time. Yét such lien will become extinct or barred by 
unreasondble delay if the vessel passes into the hands of a bonafide pur- 
chaser without notice. There was no unreasonable delay in asserting the 
claim in question. I was at first somewhat impressed by the proposition 
urged by the proctor for claimants, and sustained by some citations of 
authority, — that the libelant stood by and saw the sale madeto claim- 
ants, and did not inform them of his claim for wages. On looking at the 
authoritieS, I find that some hold that, Where the libelant is présent at 
thenegotiation of a sale, and knew it was being made, yet permitted the 
purchaser to buy without giving him notice there were wages due him, 
it would be inéquitable to permit the libelant to recover. Thèse were 
private sales, and the courts, influenced by équitable considérations, say 
that seamen as well as others, in order to uphold a tacit lien, should not 
intentionally conceal it, to the préjudice of purchasers acquiring the prop- 
erty bonafide, and in ignorance of the incumbrance. I do not consider 
this case, Under the allégations of the answer, as like those referred to. 
This vessel was sold at public sale by the sheriff under exécutions against 
the owners thereof. The claimants took the title to the vessel cum onere, 
{Maxwell v. ThePmodl, 1 Woods, 102;) and if there is anything due by her 
to libelant he is entitled to recover it in this proceeding, so far as the 
answer filed by the claimants shows to the contrary. The exceptions to 
the answer are sustained. See The St. Lawrence, 1 Black, 522; Sheippard 
V. Tayhr, 5 Pet. 675, 676; The Mary, 1 Paine, 180; The Bolivar, Olcott, 
474; 2 Pars, Mar. Law, 579. 
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MiNNicK V. Union Ins, Co. 
(Otrcitft Court, W. D. MiOiigcm, 8. D. November 26, 1889.) 

1. BsMOVAL or Causes— IiOCAL Pbbjubice— Rbpbal ov Statutb. 

Rev. St. XJ. S. § 639, subd. 8, providing for the removal of suît» between clti- 
zens of différent states from state to fédéral courts, on the flling of an affidavit in 
the State court stating thatafflant "has reason to believe, and does believe, that, 
from préjudice or local influence, he will not be able to obtain justice in suoh state 
court, " Is repealed by the removal aot of March 3, 1»87, whjch repeals ail conflict- 
ing laws, and section 2 of whioh p.-ovides for a removal of suoh causes into the 
fédéral circuit court by defendanti "when it shall be made to appear to said cir- 
cuit court that, from préjudice or local Influence, he will not be able to obtain jus- 
tice in such state court, " etc. 

i. Bame. 

An affidavit, filed in the fédéral circuit court, stating that aifiant "has reason to 
believe, and does believe, " that défendant will not be able to obtain justice in the 
state court, is not sufacient évidence of that fact to warrant a removal under the 
later statute.* 

At Law. On motion to remand to state court. 

Rev. St. U. S. § 639, subd. 3, provides for the removal of suîts be- 
tween citizens of différent states from state to fédéral courts, on the fil- 
ing of an affidavit in the state court stating that affiant "has reason to 
believe, and' does believe, that, irom préjudice or local influence, he \yill 
not be able to obtain justice in such state court." Act March 3, 1887, 
§ 2, cl. 4, provides for a removal of such causes into the fédéral circuit 
court, by défendant, "when it shall be made to appear to said circuit 
court that from préjudice or local influence he will Qot be able to obtain 
justice in such state court," etc. 

Chaddock & Sullivan, for plaintifiF. 

Norris & Norm, for défendant. 

Sevebens, J. This is an action at law, heretofore pendîng în the cir- 
cuit court of the state for the county of Muskegon; being a consolidation 
of two causes in that court, in which suits were brought upon two poli- 
cies of insurance. An application was made to this court by the défend- 
ant, after issue joined, but before trial, for an order of removal from the 
state court into this court, upon the ground of préjudice and local in- 
fluence. The pétition of the détendant and supporting affidavit set forth 
the pendency of the suit, and the affidavit, which was made by a spé- 
cial agent of the company , alleged that the affiant had good reason to be- 
lieve, and did believe, that, from préjudice and local influence, the de- 
fendant would not be able to obtain justice in the state courts. It was 
not shown by the pétition or affidavit what sumwas in controversy, but 
it appears from the transcript filed in this court that it was about $500. 
The order for removal was made by me,* upon the supposed authority 
of Whdanv. RaUroad Co., 35 Fed. Rep. 849. A motion to remand to 

'For a discussion of how préjudice or local influence may be "made to appear" under 
the removal act of 1887, see Slalouc v. Railroad Co., 35 Fed- Rep. 625, and note ; South worth 
V. Reid, 86 Fed. Rep. 451; Huskins v. Rallway Co., »7 Fed/ Rep. S04; Dennison v. 
Brown, 38 Fed. Rep. 535 ; Amy v. Hanning, Id. 686, 868; Ooldwortb^ v. Bailwajr Cç., Jd. 
769; Hakes V. Burns, 40 Fed. Rep. 83. 

'Notreported. 

v.40F.no.8— 24 
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the state conrt îs now mafle by the attorneys for the plaintîff, apon sev- 
eral grounds, — the mo/jt important pf which are — First, that there waa 
no sufficient évidence exhibited to the court to make it appear that from 
préjudice ÏQd' local influence the defendaûl cbuld not obtain justice in 
the state court; and, second, that it was not shown that a sufficient amount 
■Was invoived to entitle the défendant to a removal. It is also further 
urged that a rémoval is not authorized to be made upon an ex parte ap- 
plication, heard without notice, nor upon the bare gênerai allégation of 
the party, or his agent, tbat such préjudice or local influence exists as 
to prevent the obtaining of justice. But I am concluded, in respect to 
thesé lïistgiroundis, by the express décision of the circuit judge of this 
circuit, and the district judge, who concurred with him, in the case of 
Wtdany.RaUroaàCo.f&bôyerefeTiedto. 

Upon the. occasion of the makingof the order for removal, a somewhat 
cursory référence was made by me to the opinion of Judge Jackson in 
the Whdan Case, and I pbserved that he expressed his concurrence in 
the opinion;of Judge Deady, in Fisk v. Henarie, 32 Fed. Rep. 417^21, 
that:tl^e, clause folio wing subdivision 3, § 639, Rev. St., providing for the 
metïipa. of removal of causes on account of préjudice, etc., was not re- 
pealed by the provision^ of section 2 of the Act of Marçh 3, 1887, which 
relates to removalg for that cause; and I also observed that in his analy- 
sis of the differing particulars in the old and the new law judge Jacksqn 
noted, at page 854, 35 Fed. Rep., that in thp new law no jurisdictionâl 

, anioiiut was specified ^P a condition pf removal. Judge Deàpy held, 
in substance, in Fisk v. Éfenarie, that the clause of the old law providing 
the method of removal was not repealed, and, being left operative by 
the new law, supplied the mode of remoying cases when the right of re- 
moval was given by the clause of section 2 in the later act, relating to 
thia classof cases; and the pircuit judge, in the Whekm Case, referring 
to that décision, expresse? his concurrence, If I felt sure that Judge 
Jackson founded his décision in that case,upon th^t ground, it would be 

. my duty to hold accprdingly now; but an examination pf that case shows 
that the rémoval was sustainable, and was sustained, upon another 
ground. The défendant had made aad filed in the state court its appli- 
cation in; the manner prescribed by the old law in cases of préjudice and 
local influence; the affidàvit being that the petitioner"ha.d,reaaon to be- 

. lieve, and did believe," that on account thereof the défendant cpuld not 
obtain justice, etc. Apd it waa in référence to that application thât 
Judge Jackson aliudea ,tO Judge Deady's opinion. But itfurther ap- 
pears that the défendant alsp made a distinct application for anprdçrpf 
removal, addressed, to the fédéral court, in the W%ekn Cb«e,, supported 

,.by anaffidavit statipg in direct terms that such préjudice, etc., existed; 

, and I am satisfifid thflt Judge Jackson intended to put the. stress of his 
holding upon that ground, and that to that extent only is the décision 

fcondusivè. •--■■ ; ■■■■■"'■,"'' '. =■■. -■■■■.i ■;■■'■ . ■■■' '^■ 

! ;ït is extremiely difficuît for me to ihink that the provisions for re- 
iao-ra,! iû this- dâsis pf caseS contaitied'in the clause foUowing subdivision 
3, § 639, Rev, St., are not repealed by tïie ^i'rovisiohs in section 2 of the 



new act, under tlie opération of the repeal of conflicting laws contained 
in section 6 of that act. It seems îniposîible for the old law in' référ- 
ence to procédure tp stand, with the exprçss provisions of the new As 
pointed ont by Judgê Jackson at page 854, â5 Fed. Rep., in his com- 
parison of the différences, the old law required that the application 
should be '^addressed tct the state court. Under the new act, it must be 
applied for to the circuit court, which acts Upon the application." Un- 
der the old law, upon the filing of the proper pétition and bond in the 
etate court, jurisdiction in that court ceased, and was transferred to the 
circuit court, ipaofa-cto, The circuit court was passive, and got jurisdic- 
tion by the case bçing brought into it. Under the new law, the circuit 
court itself receives and entertains the application, and acquires juris- 
diction by its own machinery. It appears to me that thèse two meth- 
ods are inconsistent and conflicting; and I cannot help thinking the old 
law is repealed. 

If, then, the old provision for the method of removal is repealed, how 
is it to be"made to appear" to the circuit court that the case is one 
proper for removal? So far as known to me, it bas never been held that, 
except by the warrant of the provision in the clause in the former stat- 
ute, above referred to, an allégation of the fact of préjudice, etc., like 
the one in this affidavit, would be sufBcient. By ail analogies, it seems 
necessàry ïo ïéqùirë tha,t the fact should be made to appear by évidence 
which is by légal rule regarded as compétent. By this test, it appears 
to me that it is not properly shown by the allégation that a party bas 
good reason to believe, and does believe, that the fact is so. Such à 
staternent is not compétent évidence. True, congress may accept the 
sworn faith of the party as sufficient ground for removal, by an express 
déclaration to that elfect, as was donc in the former law. But, wîthout 
fluch déclaration, it appears tO me that the fact must be showû by légal 
évidence, and that if, as the circuit judge holds, it may be shown by a 
direct and positive avefment of its existence, it is the leàst that could be 
ïègàrded as sufficient. If the all^ation is not controvertiblô, it makes 
it ail the more ilecéssary to attend to the argument from inconVenience 
in allô wing such great fadlity in bringing cases into the fédéral courts 
under tbis clause of the statu te. This argument from inconvenience 
could not prevail against plain language; but, when the statute iS open 
to construction, it is of considérable weight. Broom, Leg. Max. 184- 
Thus, a mote careful and mature considération of the subject leads me 
to think, contràry to what seemed necessàry when the order of removal 
was made; that the existence of préjudice and local influence was not 
made to appear by évidence compétent to prove the fact, and that, there- 
fore, the case should be rëmanded. 

It is not necessàry to paës Upon the question whether the amount in- 
volved is snfliciènt to warrant a removal. That is one of the many un- 
settled points arising on this jurisdictional act which hâve given the judges 
sogreat a burden ofdifficulty and doubt. Let an order be entered rè- 
manding the Case to the circuit court for the county of Muskegon* There 
will be no éOôts on the motion. 
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In re Jackson. 

(Circuit Court, D. Kmiaa». November 88, tSSO.) 

FUDESil. CotlHTB— JUBISDIOTION— "No MAN'S LaH».» 

Th© Indian Territory is deflned by Aot Gong. June 80, 1884, (4 St. at Large, 739,) as 
ail that part of the tJnited States west of tbe Mississippi, and not in Missouri, Lou- 
islana, and Arkansas, and ail east of thia river, aud net within any state to whldh 
thé Indian tltle bas not yet been eztingulshed. Tbe tract of land known as "No 
Man's Land" was not tben a part of tbe United States, and many treatles and acts 
of congress passed afterwards, by implication at least, locate tbe western boundary 
of tbelndlan Territory at tbe lOOtb merldlan, whicb Is tbe eastern boundary of " No 
Han's Land. " In otbers, thls tract is olearly, or by implication, recognlzed as a part 
Of tbe territory. Act Cong. 1889, (35 St at Large, 783,) establisbed a United States 
court with jurisdlction extending over tbe Indian Territory, bounded so as to in- 
olude " No Man's Land. " Section 17 attacbe'd to the eastern district of Texas ail of 
the Indian Territory not otherwise asslgned, whicb Inoluded tbis land, if it was a 
part of theterritory. Held, that the jurisdiotion of the United States court for tbe 
eastern district of Texas over tbis tract of land was sufflclently clear to grant a re- 
moval to tbe state of Texas of one indicted by that court for a crime committed in 
"No Man'8 Land, " and arrested la anpther State.: 

Application for Habeaa Oorpxtt. 

J. W. Ady and P. L. Soper, for the TJnited Statea. 

HaUowéU & Hvme and E. Hagan, for petitioner. 

Bkewee, 0. J. In the case Ex parte Jackson, the facts are thèse: The 
petitioner was indicted by the fédéral court of the eastern district of 
Texas for the crime of murder, committed in the year 1888, in the dis- 
trict known as "No Man's Land." He was arrested in this state^ and a 
removal is sought to the Texas district. To prevejit that, this pétition 
in habeas corpus haa been filed; and the question presented is as to the 
jurisdiction of the Texas court over the territory and the oifense, and 
the duty of this court on hubeas corpus. If the jurisdiction of that court, 
both as to the territory and the offense, was ciear, the duty of this court 
would be imperative to deny the pétition, and see.that the petitioner be 
removed to that district. On the other hand, if it were clear that that 
court did not hâve jurisdiction, either as to the territory or the offense, 
then it would in like manner be the imperative duty of this court to sus- 
tain the pétition, and discharge the petitioner. But neither of those is 
this case. Again, if it was a case where the question was which of two 
courts had jurisdiction, then it would be the dutyof this court to déter- 
mine, if it were a matter of doubt, which most probably had jurisdic- 
tion, and send the petitioner there. But this case does not even présent 
that question, for hère, confessedly, no court has jurisdiction, unless it 
be the Texas court; and the question is, what is the duty of this court, 
under such circumstances as thèse? Conceding that the jurisdiction of 
the Texas court bedoubtful, if it hâve no jurisdiction, then there is no 
jurisdiction to punish this offense. In a case like that, I conçoive that 
if there be fair reason for believing that that court has jurisdiction, or 
that that court, being a court of equal authority with tbis, with the right 
tp détermine the extent of its pwn jurisdiction, would on inquiry hold 
in favor of that jurisdiction, then, as iri no other way çan inquiry be 
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made into this allegéd offense, this court ought to remît the party to that 
court. 

Has that court jurisdiction? The homicide took place in "No Man's 
Land," in 1888, as alleged. What is known as the "Indian country," 
or the "Indian Territory," was first defined and bounded by the act of 
June 30, 1834, (4 St. at Large, 729.) That définition is as follows: 

"That ail that part o£ the United States west of the Mississippi, and net 
within the states of Missouri and Louisiana, or the territory of Arkansaa, and 
also that part of the United States eastof the Mississippi river, and not within 
any state to which the Indian title has not been extinguished, for the pur- 
poses of this act, be taken and deemed to be the Indian country." 

Now the expressions "Indian country" and "Indian Territory" are 
used interchàngeably iri the statutes. We speak of the Indian Territory; 
but, politically , that is a liiistake. There is no organization. It is more 
properly a territory réferring simply to geographical extension, and not 
to any political organization. At the time this act of 1884 was pàssed, 
"No Maft's Land" was not a part of the United States. It did not then 
come within "Indian country," as defined; and, unquéstionably, many 
treaties and àcts of congress hâve been made and passed since in which the 
western boundary of this Indian country, or Indian Territory, is, bj' 
implication at least, located on the lOOth meridian, which is the easterù 
boundary of "No Man's Land." And yet this original territorial bound- 
ary raay, withoat any undue stretch of language, be regai'ded as a shift- 
ing boundary. It is not a boundary prescribed for the purpose of polit- 
ical organization, or for a deed or other con voyance. It is a boundary 
for the mère purpose of defining the territory over which certain laws of 
the United States will hâve opération. Being such a boundary, it would 
not be improper to consider that boundary shifting, whenever other ter- 
ritory was properly subjected to the opération of the same laws. It 
would'be changed by the organization of any part of this territory into a 
political territory of the United States. It might be changed whenevef 
the territorial boundaries of the United States were extended westward, 
by purchase or conquest, into country unoccupied, save by the Indians. 
It may be regarded as a boundary certain, but shifting; something on 
the principle controlling the boundary of a lot on a river or on a lake.' 
That boundary is certain, though it may be shifting. By accretions, the 
water-line may be extended far into the river or the lake; but still it is 
the water-front. So hère, considering the purpose for which the Indian 
country was bounded, one may fairly infer that that boundary shifted 
as the territorial extensions of the United States increased, or as territory 
was carved out of it for political organization. That such isthe real force 
of that description is évident from the case of Ex parte Orow Dog, in 109 
U. S. 556, (3 Sup. Ct. Rep. 396.) The syUabus, and the opinion bears 
this out, reads as follows: 

"The définition of the term «Indian country' contained in chapter 161, § 1, 
of the Act of 1834, (4 St. 729.) though not incorporated in the BeviSed Stat- 
utes, and thougli repealed simultaneousiy with other enactments, may be re- 
ferred to in order to détermine wbat is meant by the term when used in the 
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fetatutés; an<J 'IJl%|)^lIe8 tb 'aîl the oountrjf'to which the ÏMlâii titk haé nofc 
been extinguished within the limits of the United States, whether witUin ^ 
^BeFvatlon pr not, and whether aoquired before or since the passage of that 

«cj.",., : . . '. . ., - ■;■■,.,..;.,;■; ■ ; ..; ■■, 

(Thia térritory wasacquired since the passage of that: acti 

As Iisaid,however, there aiîe manytreatieai and staitutes since that in 
lybieh the implication is.manifest that the lOOth pieridian was the west- 
ern .boundary, or was regarded as the western boundary, of the Indian 
Territoïy. . ï?hat, of course, throws doubt upon the scope of that décis- 
ion. Oii'the other hand, we find sorae in whicb-it is equally clear that 
this "No Man's Land" îs recbgnizèd as a part of the Indian Ter ri tory, as 
in article 2 of the treaty with tb? Comanches and Kipwas, October 18, 
1865, found in 14 Statutes at Large, 718. But, coming closer than 
that, in the act of 1883, in which there was an attempted partition of 
the jiirisdiction over the Iijdian Territory between the district of Kan- 
sas, the northem district of, Texas, and the eastern district of Arkansas,^ 
in describing that portion of the territory whiçh was assigned to the, dis- 
trict of Kansas, it is declared that "ail that paj:t,of the Indian Territory, 
lying north of the Canadiai; river and east of Texas and the one hundredtb 
meridian" be annexed to and çonstitute a part of the United States judi? 
cial district of Kanaaa. "That part of tht? Indian Territory east of Texas 
and the one hundredtb meridian" irnplying that tberpwas some portion 
of the territory west of the one or the other of thèse, two. And section 
3,says: , .,.., i ,■,.,. ; 

"AJI that portion of the Indian Territory not annexed to the district of Kan- 
sas by this act, and not setapart and occupied by the Cherokee, Creek, Olioc- 
taw, Chiekasaw, and Seininole Indian tribe?, 8halI,from and afterthe passage 
of this act, be annexed to and çonstitute a part of the United States judicial 
district knowh as the ' Northern District ôf Texas.' " 22 St. 400. 

i Of course, this is mère inaplication, but it certainly is strong iitiplica* 
tion, that there was sôme territory. Jying west of the lOOth meridian; and 
it could beonly that which isknown as "No Man's Land.'? That was in 
1883. 

Coming down to 1889, anact was passed to establisb a United States 
court in the Indian Territory^ which is found in 25 U. S. St. at Large, 
783, in which the Indian Territory isbounded: "That a United States 
court is hereby established whose jurisdiotion shall extend over the In- 
dian Territory , bounded as. foUows: " (_Then it bounds it.so as to include 
"No Man's Land.") This is either à récognition by congress of that as 
the previous boundary oftbis Indian Territory^ or is an assertion that 
henceforwafd such should be the boundary. The court created by this 
act was given jurisdiction of misdemeanors. The seventeenth section 
of that act attacbed to the 'eastern jUdiçial district of Texas ail that por- 
tion of the indian Territory not otherwise assigned, and included "No 
^an's Land," if it were a. part of the territory. Nqw, where a t§rm is 
used and defiued in the opening part of a statute, the use of that.term 
thereafter in the statute is with the same meaning, and the same défini- 
tion. The " Indian Territory " is bounded in the first section so as to in- 
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ciudë '''No Man's Land.'' That term, used thefeafter, wîthout any défi- 
nition of boundary, means the same territory. Hence I hâve no ques- 
tion but that by said secition 17 the jurisdiction over this " No Man's Land " 
wàa assigned to the eastern district of Texas. That, of course, was since 
the offense was charged to hâve been committed. 

My conclusions, then, are thèse: That to-day, and since March, 1889, 
the court of the eastern district of Texas bas jurisdiction over "No Man's 
Laiid.": Probably, also, the court of the northem district of Texas had 
like jurisdiction prior thereto, and since 1883; and, thçre being a fédéral 
court, with jurisdiction territorially, with ministerial ofl&cers, a clerk, 
and a: marshal, there is no trouble in finding ail the machinery for pur- 
poses of trial. Under those circumstances, it seems to me that it is the 
duty of this court to deny this pietitioa. 



De Forest ef al.v. Thôm'pson, Commîssibner, et ci, 

(Circuit Court, D. West Virginia. November 14, 1889.) 

1. JtnasmCTioN of FbdbbàIi' Cotiets — Suits to Vacatb Tai-Sales. 

The fédéral courts bave jurlsâiction of a suit bçtween citizens of diiferent etatQS, 
to set aside sales of land^ f orfeited to the state, and deeda therefor, for illegality 
and irreguïarity, thouglisiich sales and deeds were made parsuant to an otder of a 
' âtate court of the couuty -where the lands sold are situateo. 

5. Same—Suits bt Fobbign Exbcotobs. 

Where the will of the déceased owner of suoh lands, In whose name they were 
sold, vefets the title thereto In his exeontors and trustées, who are citizens of an- 
Otber 3tate, the latter njay bringthe suit in a fédéral court sitting in the state whera 
the lands lie, tbough they bave not qualified in thàt state, as they sue in' their indi- 
viduad, àiid Dot in their représentative, oapacity. 

8, BQOTTT-^JCBISDIOTIOÎf-^MUI/riPI/lOITT OF SuiTB. 

Where there are many défendants, eaoh of whomclalmsapartof the land under 
a sale inade under the same order of court relating to the whole, equity has juris- 
' diction in order to aroid a multiplicity of suits, tbough the sales were absolutely 
.• ypid, and plaintiSs bave an adéquate remedy at law. 
4. T+XATiON— Salb POB Non-Patment— Pabwes. 

' Where land is purcbased by the state for non-payment of taxes, and is not re- 
, deejned by the owner within the statutory period, such owner is not a-necessary 
pa.rty to proceedings by thé commissioner of school lands to sell such land for tha 
beneâf ol the school f utid, under Code W. Va. c. 105, $§ 5, 6, as bis title is gona 

6. BaMB— iBBEaULABITIBS. , ; _ 

, ,, PaU-ureof thesherift to retum a list of lands sold for taxes in West Virginia 
■wltbin lÔ'days, as prescribed by Code W. Va. o. 31, S 61, and f ailurô of the recorder 
. . to note the time of filing such Jst, as required by the same statute, render the sales 
Invalid. 

•, Same— ÈQUITT PlEADHTG — ScrPPI.EMBNTAL BlLt/8. 

Where an original bill assails such. sales as void on other grounds, a supple- 
ja»eft^l ,biU, setting up the pheriff 's f a,ilure taretura the list within the statutory tima 
as an additional reason for holding the s^es void, doeis u6t makô a hew and incon- 
'sièténtiiaBe. ■" 

In Equity. 

Biils by R. W. De Forest and L. "W. Knox, citizens of Nieny York, 
truistees and executors of the estate of Burr Wakenian, deceasedi against 
William Thompson, commisaioiier of school lands for Boonjçcpunty» W. 
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Va., to set aside sales of lands made for thôbenefit of the fichool fund, 
and the deeds made thereunder. 

Thomas L.Brown and James H. Fergusûn, for plaintiffs. 

James M. French, Joël E. StoUings, Watta iSc Kennedy, and Kmna & ChiL- 
ton, for défendants. 

Before Habian, Justice, and Jackson, J. 

Jackson, J. It is alleged in the original and first amended bill in 
this cause that the plaintiff was the owner of 60,000 acres of land lying 
mostly in Boone county, in this state, a part of which is in controversy 
in this suit; that for the years 1869 and 1870 it was returned delinquent 
by the sheiiff of Boone county for the non-payment of taxes thereon, in 
the name of the plaintiff; that on the 12th day of October, 1871, it was 
sold by the sheriflf of Boone county for the non-payment of taxes thereon, 
and was purchased by the state, not being redeemed by the owner within 
the time prescribed by law; that the land was certified by the then au- 
ditor of state "as land within said Boone county, forfeited to the state of 
West Virginia in the name of Burr Wakeman, for the non-payment of 
the taxes thereon for the years 1869 and 1870;" that afterwards the de- 
fendant, Thompson, commissioner of school lands for Boone county, 
filed his pétition in the circuit court for that county to bave the said 
land sold for the benefit of the school fund, and, a decree being obtained 
fÔr that pùi-pose, the commissioner sold a portion of the land and made 
a conveyance to the purchasers thereof. The bills allège numerous irreg- 
ularities and illegalities in the proceedings as reasons why the sales and 
deeds should be declared illégal and void. After the filing of the origi- 
nal and first amended bills the plaintififs allège that th^y discovered other 
errors, irregularities, and illegalities in the proceedings of the sheriff and 
recorder of Boone county in relation to the sale of the land and the re- 
port thereof to the recorder by the sheriff, and the recordation thereof 
by the recorder, which would render the proceedings absolu tely nuU and 
void, and that in fact no forfeiture of said tract of land ever occurred. 
For this reason the second amended and supplemental bill was filed, set- 
ting up thèse facts. The défendants filed their answer in reply to the 
fjlegations of the bill, amended and supplemental bill, setting up vari- 
ons défenses, — among others, the sale of the land for the non-payment 
of taxes under the decree of the circuit court of Boone county, relying 
upon the défense that the courts of the United States were without juris- 
diction to pass upon the validity of the title to the lands claimed herein, 
for the reason that, the deeds having been made in pursuance of an or- 
der of the circuit court sitting for the county of Boone, where thé lànds 
lie,, such sales could only be set aside and avoided by the decree of the 
court which directed them to be made. In this last position I do not 
concur. The plaintiffs are citizens of New York, and the défendants be- 
ing citizens of West Virginia, the controversy between the parties iS one 
bètween citizens of différent states, and therefore, by the constitution 
and'laws of the United States, is one ôf which the proper court of the 
United States may take cognizance in some form. 
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The question to be determined hère is whethér tbe ordersof the Boone 
circuit court, nnder which the lands in dispute were sold, are conclu- 
sive and binding upon the plaintiffs, when assailed in an indépendant 
collatéral proceeding, and may be decided as well hère as in the state 
court. The présence of such a question in the case does not affect the 
jurisdiction of this court, for it is compétent for the fédéral court in a 
controversy between citizens of différent states to pass upon the question 
whether the state court had jurisdiction or power to order the lands in 
question sold by the school commissioner. Payne v. Hook, 7 Wall. 425 ; 
Johnsmv. Waters, 111 U. S. 640, 4 Sup. Ct. Rep. 619; Arrowmàih v. Gka- 
8071, 129 U. S. 86, 9 Sup. Ct. Rep. 237. 

In the last case referred to the court said: 

"Thèse principles control the présent case, which, although Invol ving rights 
arising iinder judicial proCeedings in another jurisdiction, is an original, In- 
dependent suit for équitable relief between the parties; such relief being 
grounded upon a new state of facts, disclosing not onlj imposition upon a 
court of jusdce, in procuring from it authority to sell an infant's lands when 
there was no necessity therefor, but actual fraud in the exercise from time to 
time of the authority so obtained. As this case is within the equity jurisdic- 
tion of the circuit court, as deflned by the constitution andlaws of the United 
States, that court may, by its decree, lay hold of the parties, and compel them 
to do What, according to the principles of equity, they ought to do, thtreby 
sécnring and eslablishing the rights of which the plaintifC is alleged to bave 
been deprived by fraud and collusion." 

Applying the principles announced in the foregoing décisions, it will 
hereafter be seen, in the discussion of this case, that it faËs within the 
principles as announced by the court in the foregoing cases. 

The next contention is that the plaintiffs, never having qualified as 
executors of Burr Wakeinan in this state, could not bring this suit. This 
position cannot be maintained. la Lewis v. McFarland, 9 Cranch, 151, 
it was said that the principle that "letters testamentary give to the ex- 
ecutor no authority to sue for the personal estate of the testator ont of 
the jurisdiction of the power by which those letters are granted" does 
not extend to a suit for lands devised to an executor. This is not an ac- 
tion for the recovery of personal property. The purpose and object of 
this action is to set aside the sale of certain lands described in the bills 
and amended bills, and to vacate the deeds made in pursuance thereof. 
The plaintiffs in this action sue under the will of Burr Wakeman, which 
vested the title to his lands in his executors and trustées. They are 
therefore devisees and trustées suing for the protection of rights to the 
realty derived from and under that will, and not in their character as 
Personal représentatives, derived from the letters testamentary. By the 
will, the légal title to the land in controversy was vested in the plaintiffs 
in this action, and, as I hâve before said, being citizens of a différent 
state from the défendants in this action, they were entitled to be heard 
in this court. 

The next position insisted upon by the'defendants to defeat the plain- 
tiffs' action is that, if tbe plaintiffs' position is trùe, that the proçeed» 
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iiigs tireré absolutèly Vôid toder which thé landâ wére sold, thçn the 
piàîiltîffs hâve a complète a&d adéquate remedy at law, and this court, 
sittitig' ih equity, is witbout jurisdiction to grant the relief aèked for. It 
Will be ôbsfervèd that the lands in question were sold by virtue of the pro- 
cèedings in the Boone circuit court, and passed into the hands of nu- 
merous parties, éach of whoùi claims under a sale made under the order. 
of that fcourt relating to the whole of the land in dispute.; The state 
court' based its proceedings upon steps previously taken upon the for- 
feiture bf thèse l&nds as delinquent lands. The lands prior to the al- 
leged forfeitùré and sale under the order of thé court cbnstituted one body, 
and were held by one person, Burr Wakeman. If the attempt to forfeit 
them was not in law a forfaiture that divestedhis title, or if tiie proceed- 
ipgs in the .Boone circuit court were unauthorized and void, then the 
tiÛe as to ail the lands remainsln Wakeiïian, and passed under his will 
to the plaintiffs. Each defçndant's title dépends upon the same quesT 
tions, and those questions ail bave relation to the pioceçdings in the, 
Boone circuit Court, and to -thé attempt io forfeit the lands for non-pay- 
anent of taxes. It is a case ôf one pèïson having a right against a num- 
ber of persons, which may bé deteriïiined as to ail the parties interested 
by one suit. If the plaintiffs brought è^ectmént against orle of the de- 
fendants, and succeeded, the judgment would not conçlude the othér dé- 
fendants, tdthough the qijiestion in each case would be preoisely the same. 
But if the plaintiffs can, by one coniprehensive suit, bave their rights 
declared and secured as to ail the lands, the possession of which is with- 
held by thé défendants, èàch claiming a particular parcel, but ail baslng 
their clainis upoii the same proceedingsinstituted by the officers of the 
state, may they not invoke the jurisdiction of a court of equity upon the 
fàmiliar ground thàt by suing in equity and bringing ail the défendants 
before the court in one action they can avoid a multiplicity of suits? I 
think they can. 1 Pom. Eq; Jur. §§ 245-269, inclusive; 

The contention that Wakeman, and his exeoutors, since his death, 
iretB necessary parties to the proceedings in the Boone circuit court, is 
hôt souiïd. If the Steps taken to forfeit the lands ih question for the 
ïion-payment of taxes were in accordance with law, then the title passed 
frpm the owner to the state. The procieédings which the etatute author* 
i^éid to be iristitùted in the circuit court for the sale of forfeited land by 
tjie school commissîonér (Code W. Va. o. 105, §§ 5, 6) constituted the 
mode ordained by the stâtè fot selling its ôwn land. As the title of the 
former owner was gone,' he had no right to be a party to those proceed- 
ings, or to be heard in ireference thereto, in the court of original jurisdic^ 
tiph or in the suprême éourt of appeâls of the state. His right was sim- 
ply to redeem withina prescribedtimé; Thèse principies are decided 
in' McClure v. Mailland, 24 W. Va. 561 . I am not inclinedat this time to 
question thé soundness of the décision of the court in that casé, and 
thérefore àccept it aS embodying a sound construction of the statutes of 
West Virginia relating to that. subject. In the view I take of this case, 
It'is unnecessai-y to pass Upon ail the questions oonsideredby the court 
In that case^ àâ the fàèts iu' this case différ materially-frotnit. ' 
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The h«xt question prèsented for considéra ti)n I hol4 to be vîtaJy— the 
one ùpop whieb, it îs apparent, the case rests. It ia whether the sale of 
thesè lands was void. ; The Code of West Virginia provides for the sale 
of real estate by the sheriff of the county in which the landa, or a greater 
part of them, lie, for taxes, if it bas beén returned delinquent for the 
non-payment ôf the same. Gode W. Va. c. 31, §§ 4-9, inclusive. Secr 
tion 31, c. 31 i Gode, provides that when any real estate is offered for 
aale,and no person présent bids the amountof taxes, interest, and com-; 
missions due thereon, the sheriff shall purchase the same on b;ehalf of 
the state, for the taxes tbèreon, and the interest on tbe saine, and shall 
make out a list tbereof, under a caption provided for in that section, and 
underneath tbe caption "shall be the severalcolumns provided for in the 
tenth section, witb a like caption to each column, with one exception.':' 
The officér imaking the : list is required to certify it under oath, and re- 
turn tbe list^ witb a certificate of bis oath attacbed, to the auditor of the 
dounty, now clerk of thô county court, witbin 10 days after the sale, 
who sbould, within 20 days after the return, reoord the same in a well- 
bound book, and transmit the original to the auditor of the State. It is 
conceded that the sheriff made a sale, under this statute, of tbe lands in 
controversy, and purchased the same on account of the state. But, in 
so doing, it is claimed by tbe plaintitfs in this action, be failed to com- • 
ply in several respects witb the terms of tbe statute, and that in consé- 
quence of bi8 failure tbe proceedings were irregular, and the deeds founded 
upon them are null and void. It will be observed that tbe beading of 
the list is prèscribèd by section 81, and the form of it, after tbe beading 
is made, must conform to the provisions of section 10. This section, 
among other things, requires the ofScer to return tbe "estate held" in 
the lands sold and purchased by tbe state, "in what district the land 
sold was situated and charged with taxes, and tbe description of tbe 
same." Section 13 requires and prescribes the form of an affidavit to 
"be appended to the list." Section 31 requires the beading of the list 
to contain tbe name of the county in which the land is sold, and tbe 
month and year in which the sale is made, as well as the year in which 
tbe.land was sold for tbe non-payment of taxes. An inspection of tbe 
list returned shows Ibat the officer in retuming bis list bad failed to com- 
ply with eacb of tbe foregoing requirements, tbereby sbowing great ir- 
regularity in the proceedings taken by bim. 

Fïom what I bave said, it appears that there were no less than seven 
teqùirements of tbe statute which the ofBcer failed to com ply with in 
making bis report. It;is claimed, bowéver, that some of the require- 
ments of tbe; thirty-first Section are merely directory, net mandatory 
upon^ the ofScer, and that the irregularities arising from, the failure of tbe 
officer to coinply witb thèse provisions are not essential, and do not vi- 
tiate bis proceedings» In thé view I take of this case, it is unnecessary 
at tbis time tb express my assent or dissent totb^t position. If it was 
neeessary to; décide tbis case.ilwould pass uponjtbat question^ but it is 
doubtful if I would be able to find any ieal or supposed reason why one 
positive requirement of tbe statute is more important than anpther. ;fhiB 
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act of the législature prescribes the terms upon which realty may be sold 
for taxes and the owner divested of bis title. Should not every positive 
requirement of it be regarded as material, to be strictly complied with? 
Otherwise, may not theofficer conducting tbesale, to some extent, exer- 
cise the functions of a judicial officer, deciding what is necessary to be 
done to comply with the terms of the statute, instead of a ministerial 
officer, to exécute its provisions? There would seem to be but one an- 
Bwer to this question. If he can omit any positive requirement of the 
statute, he may omit ail, and thereby arbitrarily divest any owner of his 
title to realty in arrears for taxes^ No judicial interposition is required 
to effect the sale of realty for the non-payment of taxes. It was intended 
that the statute should exécute itself, and it would seem, for this reason, 
if no other, that every requirement should be strictly complied with. 
Ought we not to infer that the législature, when it declared in its act 
that the terms upon which realty might be sold when delinquent for 
taxes, that it regarded ail the requirements of the statute as essential? 
Otherwise, would itnot hâve omitted to insert ahy provision that was 
not regarded by it as material? If this be the tme construction of the 
statute, it would foUow that the failure of the officer to comply with any. 
positive requirement of it would vitiate the sale made by him, which 
"would be fatal to the title of the défendant acquired through the state. 
But, as we hâve said, it is unnecessary to décide this question. 

There yet remain two other grounds to be considered upon which 
coœplainants seek relief: Mrst, it is alleged in the second amended and 
Bupplemental bill that the sheriff failed to return his list of lands sold aa 
delinquent for taxes within 10 days after the sale and purchase of them 
by the state; second, that the recorder failed to note the time when the 
sheriff returned his list of sales. Both allégations are denied by the an- 
swer, and the défendants attempt to show that the statute was complied 
with in both respects. The évidence upon both points seems to be con- 
flicting, but the weight of it strongly supports the conclusion that neither 
requirement of the statute was complied with, and the effort of the de- 
fendants to overthrow both provisions was clearly the resuit of an after- 
thought. The Ueglect of the officers tb comply with eitheris such an ir- 
regularityas tends to préjudice the rights of the owner whose lands hâve 
been sold. He had a right to call at the office and demand the produc- 
tion of the officer's report for his examination. If he discovered it was 
not there within the prescribed time, or, being there, had not been filed 
within the time prescribed by the statute, or that the recorder had làiled 
to note the filing of the same, he could rest upon his rights, feeling as- 
sured that the steps taken to sell his realty did not divest him of the title 
to it. Both provisions of the statute are mandatory, and were held by 
this court, in the case of Rich v. Latham} and others, in 1879, to be so 
essential that néglect of the officer to comply with either renders invalid 
the title acquired in pursuance of their action. And this, I think, is 
now the setûed law of this state, as ruled in the case of JSorton'â Hàxs v. 

Notreported. 
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GUchna, 19 W. Va. 223; ^mpsm v. Edmislm, 23 W. Va. 675; McChUis- 
ter v.CoàriUe, 24 W. Va. 173. 

Before leaving this branch of the case, the significant fact shonld 
not be overlooked that the last amended bill charges that the affida- 
vit was not retumed within the lime required by the statute, to 
which allégation no answer has been offered or filed, although the ab- 
sence of such an answer was commented on ai the time of the hearing 
of this cause. I hâve heretofore spoken of this omission upon the 
part of ihe officer as being a positive requirement, and one which we 
hold to be essential. It is contended, however, by the défendants that 
the last amended and supplemental bill, setting up this omission of the 
oflBcer, makes an entirely new case, inconsistent with the theory of the 
original and the first and second amended bills, and in support of this 
position défendants rely upon Shidds v. Barrow, 17 How. 137. In this 
position I do not concur, for the reason thàt the case is entirely différ- 
ent from the one before us. The object of the présent suit is to ob- 
tain a decree settling the right of the plaintiffs to thèse lands, as against 
the claim of the défendants, based upon certain proceedings taken by 
the officers of the state in connection with their forfeiture for the non- 
payment of taxes. The original bill assails the title of the défendants, 
derived from those proceedings, as void, and asks a decree declaring the 
title of the plaintiflF to be good as against the défendant. The plaintiffs 
started out with the idea that the proceedings of the Boone circuit court 
were void, principally because they were not made parties thereto. 
The last amended bill only assigna an additional ground for holding 
such proceedings, and the sales under them, to be void. This proceed- 
ing being in a court of equity, under the rules of equity pleading, it 
does not make a new and différent case. Hardin v. Boyd, 113 U. S. 
766, 5 Sup. et. Rep. 771. and the authorities there cited. It foUows, 
from what we hâve said, that a decree against the défendants, declaring 
the sales to them by the commissioner, and the proceedings in the Boone 
circuit court, under which the sales were bad, to be void as against the 
plaintiffs, Will be passed. 

Haruui, Justice, concurring. 
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SocîiBTK Anonyme de la Distillebie de la LiqueBb Benkdictinb de 
o;> l^Abbaye DE FecamP «. COOK et oî. , 

il : ■iCircaUQow%S.D.NeWTot% Novembeaj, U, 1889.) 

FWEffiJli CODBTS— JUBISBIOTION— FbDEKAI QUESTION. 

In an action to reatt-àin défendants from using bottled and labels In imitation. ol 
ithosetof tbeplaintiff, wheçretlie patent for the design ofsuch-bottles hasexpired, 
, tljefljiestion wlietlier défendants are using the same in good faifh, in whioh case 
tneiriaCts Wbuld be lawful, or for the pùrpose of misleading the public »o beïieve 
'that tl^y are selling tUe article made by plaintifl, in ttUoIi oase tbe expiration of 
the patent Fould be no défense, does not arlse under the laws of the United States 
' Bb 'as to glvè the fédéral courts jurisdlction. - 

Gn niotion to remand. 

Gî^arZe8jSttM;% jHMfe&eK, for complainant. 

Cliffcàfà à Brffwn, îor deiîendântB^ ; 

WallAce^ J. The question whioh arises on this* iflotîon to romand 
Ihis suit to the state court, from which it waa removed, is whether the 
Buit in volves à fédéral question. The action is brought to restrain the 
défendants froïQ unlawful fcompetition in business, and the complaint 
allèges that the défendante are fraudulently selling a liquor or cordial in 
imitatîoii of that of plaintiff, by using labels, bottles, and other accesso^ 
ries in imitation of those previously used by the plaintiff. The answer, 
among other things, allégés that letters patent of the United States for a 
design for a bottle were granted in 1868; that the term of the patent haé 
expired; and that the bottles, labels, etc., which défendants are using, 
are those which hâve become public property ever sinoe the expiration 
of the patent. If the défendants are in good faith using the bottles and 
labels of the patent, théir acts to that extent are lawful, and would no 
more be an infringôment of the rights of the plaintiff than if they were 
using thém with' the consent of the plaintiff, and had acquired a valid 
right to use thém before the right of the plaintiff accrued. But if they 
are using them under false colors, as devices, among others, intended to 
lead the public to believe that they are selling the liquor made by the. 
plaintiff, they cannot shelter themselves behind the expired patent. ' In 
either view of the facts that may appear, the question is one to be de- 
termined by the principles of gênerai jurisprudence, and does not arise 
under the laws of the United States. The motion is granted. 
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Thompson «f aï. ». E. P. Dônnell Manuf'g Co. 

(CïrcUtt Coàrt, N. D. nnnois. Ootober 11, 1889.) 

SteBSAL CODBTS— OOMITT. 

The circuit court of the United States for the northem district of Dlinols will, 
nnderthe rule of comit^, be govented, asto the Infringement of a patent, by prior 
decisioqs of other circuits, as to the same patent, wliere the proof is the sama. 

In Equity; 

Éorace Bamard and J. 6. ElUott, for complainants. 

West dt ^ond, for défendant. 

Blodqïctt j J. In this suit complaînant charges the infringement of 
United States letters patent No. 136,340, granted February 25, 1873, to 
Arza B. Keith, assignée of Samuel W, Shorey, for an "Improvement in 
machines for forming staple seams in leather.*^ In his spécifications the 
inyentor.sayg; 

"The invention relates to an or^anization of mechanism for aniting leathei' 
work by means of staples, or the formation of staple seams; * * * The 
machine being designed to eut the wire into staple-forming lengths, to form 
and drive the staples, to twist- together- the driven and protruded points of 
each, to eut ofl the excess of métal at the point, and to feed the work for in- 
sertion of successive staples in the formation of a continuous seam." 

Whetiier this machine was ever snccessfùUy u&ed for forming seams in 
leather by means of staples does not clearly appear by the proof. The 
only use to which it has been applied, so fair as the disclosures in 
this record go, is for stapling or stitching printed pamphleta together j 
but this must be considered only as a new use of the machine not con- 
templated by the inventer at the time of his spécifications, but dearly 
protected wijth the use to which the inventer proposed to apply it. The 
défenses set up are: Wantof novelty, and non-infringement. 

This patent has been before the United States circuit court of the South- 
ern district of New York on several occasions» and fiilly considered and 
adjudicated upon. The only oontroversy in this case, as in the prior 
case I hâve mentioned, is as to the charge of the infringement of the 
third claim of the patent, which is: 

♦•In corabin'alion wlth the bènder-foot, q, and driver, x, the inclined and 
retreating anvil, n, operating substantially as describéd." 

In Thompson v. OUdersleeve, S4 Fed. Rep. 43, the défendant was chargea 
Withthè infringement of this claim; and the Validity of the claim, and 
the infringement of the patent by the défendant, were fully sustained.' 
After the décision in that case, défendant substituted for the inclined and 
retréating support of the legs ôf the staple, While' being driven, what ia 
çalled iii thé iarguments and briefs a "box supporter," which is à rectan-i 
gular, instead of an inclined, support of the legs of the staple, so arrangea 
aato retreat from within the staple as it is driven or forced into the pa- 
pér'by the didver. This modified form of, construction -was bqfore the 
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Bame court în 'I%ompson v. American Banh Note Go. , on an application for 
an injunctio&jjendente lUe; and the question as to the évasion of this claim 
of the patent by this modification was considered, and held against the 
défendant, and injunction awarded. 85 Fed. Rep. 203. The same 
case haa since been brought to final hearing before that court, and a de- 
crée rendered, finding that the machine, as modified, still infringes the 
thiird claim of the patent. 39 Fed. Rep. 274. It also appears that the 
défendant, as the manufacturer of the machines in question in the GU- 
derdeeve and American Bank Note Co. Cases, assumed and conducted the 
défense, and that the same proof which is now in the record in this case 
was put in and considered in both of thèse prior cases. Hence, waiving 
ail question as to whether défendant is estopped in this case by thèse 
prior décisions, I hâve no doubt that under the rule of comity, which I 
hâve always attempted to apply in cases of this character, this court 
ehould be govemed by the décisions on the same patent in prior cases, 
where the proof is the same. A decree may therefore be entered in this 
case finding that the third claim of complainants' patent is valid, and 
that the défendant infringes the same, and referring the case to a master 
to ascertain and report the damages. 



Ahebican Loan & Tbubt Co. v. East & West Ry. Co. of Alabama et cH. 

iCircvAt Court, N. D. Alahama, S. D. November II, 1889.) 

Bqdmt Pbaotiob— ElOBPmONB TO Answbb. 

When complainaat allows the time fizecl by rule of court tqr setting down excep- 
tions flled to an answer for scandai, impertinence, and insufficiency to pass by, 
and the court, after examining the exceptions, is of opinion that the cause wiU ba 
more speedily determined by a withdrawal of the exceptions, the time wiU not be 
enlarged, though good cause be shown, but oomplainant WiU be allowed to witb- 
draw the exceptions, and reply to the answer. 

In Equity. On exceptions to answer. 
Robert Ladhw Fowkr, for complainant. 
Wd)b & Tillman, for défendant Schley. 

Pardeb, J. In this cause, défendant James W. Schley filed an answer 
in which he reiterated certain matters before pleaded by him in a certain 
plea which had been overruled by the court. To this answer complain- 
ants filed exceptions on the 3d day of June, 1889, in time under the 
rules, as follows : 

"(1) For that the said défendant hatb answeredtothe blU, aa matter of dé- 
fense, the same identical matter beretofore introduced by said défendant in 
his pleas to the bill in this suit; wbicb pleas, being brought to a hearing, bave 
been adiudged bad, and overruled for insufficiency. Therefore, baving due 
référence to the said pleas, and the order and decree thereon, the complain-^ 
ant excepte to the folio wing part of said answer as inaufficient; that is to 
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say: «And this défendant is informed and believes, and upon such informa- 
tion States, that at the time of the création and acceptance by complainant of 
the aaid trusts, as well as at tbe présent timé, and at the time of filing its said 
bill, the said complainant had no known place of business, and no authorized 
agent in the state of Alabama for the purposeof transacting its said business; 
and that by section 4 of article 14 of the constitution of Alabama, which was 
then and now, in force, it is prescribed that no foreign corporation shall do 
any business in this state without having at least one known place of busi- 
ness, and an authorized agent or agents, therein; and therefore this défendant 
pleads and says that the said complainant was not authorized by the laws of 
Alabama, witiiin the state of Alabama, to accept and exécute said trusts, and 
maintain this or any other suit within the state of Alabama, either in the 
state courts or in the courts of tlie United States, for the enforcement of said 
trust; and this défendant now pleads said disability in abateraent of this suit.' 
(2) And the complainant furlher excepts because that the said défendant 
hath reiterated said matter se above excepted to in the second paragraph of 
his said answer, ^nd hath not to the best and utmost of his knowledge set 
forth the alleged agreement referred to by him as ' Exhibit D,' attaclied to the 
dépendent bill flled by Grant Brothers. (3) And the complainant f urther ex- 
cepts to the folio wing portion of the tliird paragraph of said answer of Schléy 
as scandalous, impertinent, and insufiicient, to-wifc, the averment that by 
acceptance of the trust referred to in the bill of complaint said trust company 
committed a fraud upon a confiding public. (4) And the complainant f urther 
excepts to ail the matter contained in the third paragraph of the said answer 
(excepting the déniais only) as impertinent and insufiicient, particularly so 
much thereof as relates to the manner in which the original capital stock of 
the mortgagor company is alleged to hâve been paid up. " 

No further steps were taken in the matter until after the rule-day in 
July, and the rule-day in August following. In August the défendant 
tJchley moved the court for an order dismissing the exceptions on the 
ground that the complàinants had not complied with rule 27, in this: 
that they had not obtained an order referring said exceptions to the mas- 
ter to examine and report on the same on or before the succeeding rule- 
day, which was on the first Monday in July, 1889. During the same 
month cornes the complainant, and sets down for hearing on the next 
succeeding rule-day thereaftèr the exceptions to the insuSicient answer 
of Schley, and asking, if such exceptions be not allowed, then for leàve 
to withdraw said exceptions, and file a gênerai replication. Both of thèse 
last motions are now submitted for the détermination of the court. 

Under equity rule 27, which relates to scandai and impertinence, and 
rule 63, which pro vides for setting down exceptions for insufficiency, 
the complainant was too late. It may be that under rule 63, and 
the gênerai equity practice, the court could now, upon cause shown, en- 
large the time for filing exceptions, so that the complainant could raise 
the questions which are sought to be raised by his exceptions to the 
answer; but I hâve read the exceptions, and conclude that the case will 
be best speeded by not enlarging the time to file exceptions, but by allow- 
ing the complàinants to withdraw ail exceptions on file, and file a gênerai 
replication by the first rule-day, which wili be the first Monday in De- 
cember next. 

v.40F.no.8— 25 
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Baird V. "Waewick Machine Co. d al, 
iCireuit Court, s. D. New York. Npvember 38, 1889.) 

Fip!I.IiaKABT IHJUNOTIONS— FBArBULBNT CoîîVliTAXOES. 

A prelîminary injunotion will not be graàted to restrain foreolosure of a chatte) 
inortgaf e on prOperty purchased by plamtifC, after the exécution ot the mortgage, 
at ezeéntioQ sale, on the ground that the jnortgage is contrary to the statutes 
againstifraudulent convoyanoes, where plaintifC was sot a créditer, and the exécu- 
tion creditors are not made parties to Uie suit. 

ïn Equity. On motion for prdiminary injunction. 
David WiRcox, for plaintiff. 
Henry Bacon, for défendant. 

Wheelbr, J. This is a motion for a prèlîmînary injunction tO restrain 
foredpsùre Oif a chattel mortgage, made by the défendant corpora^on, of . 
propea-ty since, purehased by the plaintiff at a sale on exécution against 
the corpoiation. The mortgage is alleged to be void because made after 
refusai of payment of debts, because made to ofBcers of the corporation, 
ahd because made in contertjplation of insolvency, conti'ary tO' the stat^ 
utesof the State. '2Rev. St.N, Y. (7th Ed.) p. 1534, § 4; 3 Rev. St. N. Y. 
(8th Ed.) p. 1729, § 4. Thçse are statutes against fraudulent conveyances. 
The validity of the conveyances dépends upon extrinsic facts; and they 
are good as between the parties to them, and ail others except those 
sought to be d^frauded. The plaintiff was not a créditer, and not one 
sought to be defrauded, and had no rigiat to defeat the mortgage until 
after he boughtthe property. IJis right is vested in the particular prop- 
erty which he bought, and he has no right to hâve the mortgage set aside 
whoUy. The exécution çreditors who may hâve that right are not par- 
ties to the suit, ,either personally or by a représentation of them ail. The. 
caseis not like Cforfe v. Smith, 13 Pet. ,203, or Chapman y. Bremer, 114 
IJ, S. 168, 5 ^iip. Ct. Rep. 799, relied upon by the plaintiff. In those 
cases the instruments creating the incumbrançe could be set aside. Hère 
the plaintiff is seeking to settle a disputed right to spécifie pergonal prop- 
erty in this noiode, in advance of a trial at law. The propriety pf this la 
^0 doubtful tq wai^rant a preliminary injunction. Motion denied. 



Bast Omaha Lahd. Co. ». Jefpeies. 

' iciroaii CowrttB.Nebrciaka. Maroh 1, 1889.) 

BOUHDABIBS— AWRBWONB— CONTETANOB. ; 

Rev. St. U. ■8.,! 2398, provides that "the boundaries andcoptents of thaseveral 
sections, hàlfseCtibns.a'nd qnarter sebtiohS of thô public lands shall be àscertaineid'' 
as f olloTvs : "AU the corners marked in the surveys returneii by the surveyor gên- 
erai shall be established as the proper corners of sectiçns, or subdivisions of sec- 
tions, which they were intended to designate; and the corners of half ând quarter 
sections not marked in the surveys shall be placed, as nearly as possible, et^uidistant 
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.fe(nii.,t1loseft^6t corners ly^fch staifâ ow 'thévpapSe fine. ■ r^ Sonniar^ linei» 

wKioh hàvé not béèn aotuaAy riin and jnarked shall be ascertained by running 
etràight linés f rlsm the eetàbliâbed cornera Ï6 the opposite corrésponâing corners; 
dut in tbose portioiis of the fraotioiial towuslilps wher© |no. Buçh' opposite corre^ 
sponditig cornera hâve bëen or can be flxed, theboundary linçs sball be ascertained 
byrtnniugfrOmtbeestablléhed cornera * * • tothewater-oourse, *'etc Helà, 
tnat in ^urvoyingalotbordering oparivertliewater-oouree bécomes the boùndary, 
and cdntinuiBs 80, no matter hpw much it shifts by accretion, and oon voyances of 
thô lot passàll, iâcludittg sucb Oéoretion, to tbat Une. 

Sr'SAÏIB." .■., , 

The faicts that rapid changes in the banks of the Kissouri river are constantly;> 
going on, and that 40 acres hâve been added to adjoining land, do not overthrow an 
averment of a bill to quiet title to such addition, on the grpuad of accretion, that It 
was by an imperceptible incréasei -whére it waB neariy 20 years in f ormihg. 

In Eqùity. On demurrer to bill to qniet title, 
Jameg M. TTooîworiA and CAos. J. Greene, for plaintiff. 
i^nfe3/.B«ri«, for défendant. 

Beçweb, J. This is a bill, filed by the complainant, to quiet its title 
to a tract of about 20 acres, which lies in what was at one time the bed 
of the Missouri river. Complainant claims that the premises in ques- 
tion werç fornied by accretionsagainst land, title to which hederives 
through séveral mesne conveyances from the person who origipallj' en- 
tered the same, and that by accretion the newland became a part of that 
which ,was bought of the government. The facts alleged are that in 1851 
the United' States, in surveying township 75 north, range 44 west, in 
lowa, found section 21 to be fractional, and subdivided it so as to pro- 
duce lot 4) containing 37.44 acres. Field-notes and plats were duly 
made, returned, and approved in the gênerai land-office. They show 
the meander line of lot 4, its course and distances; the north boundary 
of the lot being the Missouri river, along wbose banks this meander line 
wàs run. In 1853, one Edward Jeffries entered this lot, and in 1855 a 
patent was issued to him. The complainant claims title by mesne con- 
veyances from Jefines, the last deed (the deed to complainant) beingidated 
March 26, 1888. The meander Une was the same, or nearly the same, 
T^hen Jeflfries entered the land as when the survey was made, but about 
the time of the entry land began to be formed along the bank by natu- 
ral causes and imperceptible degrees; that is, by the current and the wa- 
tèrs of the river washing and depositing against and along the north line 
of said lot earthjSand, and other material, so that by 1870 a tract of 40 
acres and more had been formed by accretion. In 1877 the river sud- 
denly eut through its banks, on a point more than a mile south of its. 
original bed, and changed its course so as to leave high and dry ail the 
région through which it had fiowed from 1855 to 1877. 

The case is before the coui:t upon demurrer to the bill, and the ques- 
tion is w;hether this body ôf îand, formed by this graduai and impercep- 
tible addition, belonged to the owner of lot 4, and passed by the several 
conveyances of lot4 to complainant. Counsel for défendant challenge 
the application of the doctrine bf accretion to.the changes caused by the 
Missouri river. I shall not consider that question, but assume that the 
doctrinç pf accretion applies bere as wellas elsewhere. He also criti- 
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oîsesthe language of the bill, whîch allèges that when theland was en- 
tered the left bank was nearly where it was in 1851, when the survey 
was made. I pass that by, also, and assume for the purposes of thia 
case that the doctrince of accretion àpplies, and that Edward Jeffries, 
when he entered the land, took ail the land to the Missouri river. Com- 
plainant insists that the meander Une is npt the line of boundary; and 
that this is so is settled by the case of RaUway Co, v. Schurmeir, 7 Wall. 
272, I quote the language of the court: 

"Express décision of the suprême court of the state was that the river, in 
this case, ànd net the meander line, is the west boundary of the lot, and in 
that conclusion of the state court we entirelyconcur. Meander lines are run, 
in surveying fractional portions of ihe public lands bordering upon navigable 
rivers, not as boundaries of the tract, but^for the purpose of defining the sin- 
uosities of the banks of the stream, and as the means of ascertaining the quan- 
tity of the land in the fraction subject tO sale, and which is to be paid for by 
the purchaser. In preparing the officiai plat from the fleld-notes, the mean- 
der line is represented as the border liiie of the stream, and shows to a dém- 
onstration that the water-course, and not the meander line, as actually run on 
the land, is the boundary." 

In that case the meander line îgnored a tract of 2.78 acres, which in 
time of high water was an island, but in time of low water connected 
with the main-land; and it was held by the suprême court that the pat- 
ent from the govemment of the fractional lot adjoining took this tract 
as a part, although outside of the limits of the meander line. 

But the question in this case lies deeper that this. It is not what be- 
longs by the law of accretion to the owner of lot 4, but what passes by a 
deed of lot 4; and it is insisted by counsel for défendant that the patent 
took only to the river line, as it stood when the survey was made, and 
that every subséquent deed describing the property only as "Lot 4" con- 
veyed no more. In other words, he insists that land which is formed 
by accretion does not pass by a ConVeyance describing the lands to which 
the accretion has been made; and in this proposition I think he is cor- 
riôct. In the case of Oranger v. Swart, 1 Woolw. 88, Mr. Justice Milleb, 
of this circuit, charging the jury, held that a patent for a fractional lot 
carried the ground to the riyer bank, as it was at the time the survey 
was made, but that, if between the time of the survey and the time of 
the entry a body bf land had been formed by accretion, it remained the 
property of the government, and did not pass by the entry and patent. 
The same doctrine seems to bave been recognized by the suprême court 
of this state in Lammers v. Nissen, 4 Neb. 24:5', Bissell v. Flêtcher, 28 N. 
W. Eep. 303. But for this court the question seems to be put at l'est by 
the décision of the suprême court of the United States in the case of Jones 
V. Johnston, 18 How. 150, which involved a question as to lands in the 
cily of Chicago bordering on the Ikke. I quote this from the opinion: 

"Now, one answer to this assumptlon is that a grantee can acquire by his 
deed only the lànds described in it by metes and bounds, and with sufflcient 
certaintyto enable aperson of reasonable skill to locate it.and cannot acquire 
lands outside of the description, by wày of appartenance or accession. Lord 
Ck>ke says: ' A thing corporeall dannot properly be.appendant to a thing cor- 
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poreall, norathingincorporealltoathîng incorporeall.' Co. Lltt. 1216. And 
thls court, in Harris v; Élliott, 10 Pet. 54, àfter approving of the maxim of 
Coke, observed that ' ancording to this rule land cannot be appurtenant to 
land.' In the case of JaekHon v. Hathaway, 15 Jolms. 454, the court say ' a 
mère easement may without express words pass, as an incident to the princi- 
pal object of the grant; but it would be absurd to allow the fee of one pièce 
of land, not mentioned in the deed, to pass as appurtenant to anotlier distinct 
parcel, which is expressly granted, by précise and deânite boundaries.' See, 
also, ieonard V. WAite, 7 Mass. 6." 

And again: 

"Any alluvial accretions since the deed belong to the plalntiff, as owner of 
the adjoining land. Any past accretions belonged to the then owner; and who-' 
evèr sets op a title to them must show a deed of the saine, as in the case of 
any othér description of land. The case otLanibv. Riokets, 11 Ohio, 311, 
exemplifles the principle for which we are contending. The défendant had 
agreed to convey a pièce of land, called the 'Hamlin Lot,' containing forty- 
two acres, more or less, and also two other small Iota, of ten acres, with a 
proviso, if the Hamlin lot and the two others contained more than flfty-two 
acres, the excess was reserved. The défendant conveyed the Hamlin lot, and 
refused to convey the other two. A bill was flled to corapel a conveyance. 
The Hamlin lot was bounded byoneof itslineson the bankof the Tiiscarawaa 
river, and hag been originally conveyed to the défendant, and by him to the 
plalntiff, as containing forty-two acres, more or less. The défense set up to 
the biJl was that before the défendant conveyed the lot to the plaintiff large 
iiccessions had been niade from th« river to the lot, and that thèse alluvial 
formations made up the quantity of iifty-two acres. The plaintiiï clairaed 
that the quantity should be determined according to the old boundàiy of the 
lot upon the bank of the river, which would be but some forty-two acres. 
But the court held that the question was not as the bank of the river was 
twenty-flve or thirty years ago, but as it was when the Hamlin tract was con- 
veyed to the plaintiff, and estimated the quantity of land conveyed accord? 
ingly." 

As I read thio opinion of the suprême court, it asserts this doctrine: 
that, while alluvial accretions belong to the owner of the adjoining land, 
they do not pass by the conveyance of that land. In other words, if 
the owner of lot 4, in the case at bar, became through accretions the 
owner of 40 acres adjacent, his conveyance of lot 4 carried the lot as it 
stood, and nOt the 40 acres of which he had become the owner by the 
matter of accretions. If he intended to convey this additional tract, by 
apt language he should describe it. His coriVèyance is limited to that 
which he described, although it may be true that the boundaries of lot 
4 are not the meander Une as run by the surveyors, but the bank of the 
river as it stood when the surveys were made. If he wished to convey 
that which had formed since, and which had become his through accre- 
tions, he should by apt words describe this added land which he pro- 
posed to convey. Not having conveyed thèse accretions, they remain 
his. The complainant's title is limited to lot 4. That lot was bounded 
by the river line at the time of the survey aiid the entry. The lands 
outside of that it has never purchased. That is the land in controversy. 
To it the complainant has no title, and the demurrer must be sustained. 
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t>,-:'.;i!! '...!;-',' . DH.'PETmON Fou, RÇHEARING. 
'!' !f!i!:,i-i, ..,,1!,, :. (DeoemberlS, 1889.) ■ >• .' 

' 'BfeèWEB, J. Thîs base wâs siibniittèd to me last winter on demurrer 
tp tîie^îll. ' On examination of the (5[jieStions, it seemed ta me that the 
^enitiEyer was well takep, and I accordingly prepared an opinion sus- 
taindngit. An application for a rebearing svas filed, and the case is be- 
fore me now on such.application. !Pôf the fàcts of the case, I refer to 
the former opinion. 

The first question is whether the doctrine of accretion applies. In 
my.fprmçr: opinion, I^ssumed that it did; l)ut that assumption is 
str^^y. challenged by ^QQUnsei for défendant. While the allégation in 
the bill is of an imperceptible increase, one of the characteristics and 
teâts of accretions, yet counsel urge that I am bound tô take judicial no 
tioè ôf the characterof the Missouri river, and the sôil through which it 
flo#s, and of the rapid changes in the banks which are constantly going 
bû, aQ4 À.lso that the extent of the total increase, as disclosed by the 
bili, i? sd great as tp forbid the idea of that necessary imperceptible in- 
crease. I cannot assent to this. While it is true the increase is great, 
many acres having been added, yet the time during which this increase 
was made was nearly 20 years, and, obviously, during that time an in- 
crease might be going on, imperceptible from day to day and from week 
to week, which during thé lapse of thôSe many years would resuit in the 
addition of ail the land,,as alleged. Hence, notwithstanding what is 
known of the charaoter of the river, and the soil through which it fiows, 
no conclusions flowing theïefrom can overthrow the plain averments of 
the bill. 

Passing now to the question which I ruled in favor of the défendant, 
I am constraînisd to believé that I erred therein. It was held that a 
deed tolot 4 conveyed lot 4 only, as it existed at the time of the survey, 
and that ail accretions remained the property of the prier owner, un- 
less expressly named in the deed. The ruling was based principally 
upon the case of Jones v. Jbfenston, 18 How. 160, and singularly it is that 
caae which, after reargument and re-examination, leads me to change 
my opinion. Section 2396 of the Revised Statutes provides how the 
boundaries and contents of the several sections, half sections, and quar- 
ter sections of the public lands may be ascertained: 

"Sec. 2396. The boundaries and contents of the several sections, half sec- 
tions, and quarter sections of the public lands shall be ascertained in con- 
îormity with the following prlncipieg: First. AU the corners marked in the 
èurveys returned by the surveyor général shall be established as the proper 
corners of secïîons, or subdivisions of sections, which they were intended to 
designate; and the corners of half and quarter sections not marked on the 
Burveys sball be placed as nearly as possible equidistant from those two cor- 
ners which stand on the same fine. Second. The boundary Unes actually run 
ànd marked in the surveys returned by the surveyor gênerai shall be estab- 
lished as the proper boundary lines of the sections or subdivisions for which 
they Wëre intended, and the length of such lines, as returned, shall be held 
aiid considered as the true length thereof. And the boundary lines which 
bave not been actually run and marked shall bé asôertained by rurining straight 
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Unes frora the estàblîfehed corners to the opposite corresponding corners; but 
in those portions of the fractional townships where no such opposite corre- 
sponding corners hâve been or can be flxed the boundary Unes shail be ascer- 
tained by running from the established cornera due north and south or east 
and west Unes, as the case may be, to the water-course, Indian boundary line, 
or other external boundary of such fractional township. TMrd. Each sec- 
tion or subdivision of section, the contents whereof hâve been retarned by 
the surveyor gênerai, sliall be held and considered as contalning the exact 
quantityexpressed in such return; and the half, sections and quarter sections, 
the contents whereof shall not hâve been thus returned, shall be héld and 
considered as containiïig the one-half or the one-fourth part, respectively, o£ 
the returned contents dx tbe section of whibh tbey may make a part." 

Obviously, then, in surveyirig land bordering upon a river the oppo- 
site corners of the quarter sections are fixed, and the aide Unes are ex- 
tended from thèse corners, parallel with each other, until they meet' the 
water-course; and that water-course, and not any line that is run along 
it, becomes the boundary. This was settled by the case of RaHway Go- 
v. Schurmeir, 7 Wall.,275. Now in the case in 18 How., «upra, the court 
held that land outside of fixed lines, boundaries of a tract, could not 
be appurtenant to it, qiioting Lord Coke to the effect that a thing cor- 
poreal canùot properly be appurtenant to a thing corporeal. The lots 
in that case, as shown by the plat, were bounded on the north by North 
Water street, and were included within linesdropped from fixed corners 
on that street, at right angles with the same, and extended until they 
interseeted the lake ehore. Now, it was with référence to aecretions 
formed at thèse side lines that the court used the language referred to^ 
The said lines, being definite and fixed, run at right angles to North 
Water street, were and continoed to be the boundaries of the lots named, 
no matter what aceretions formed outside those lines. And in further 
illustration of this was the language used which I quoted in the former 
opinion. But, while this was laid down as the rule for aceretions formed 
outside of the fixed side lines, a différent rule was stated in reiérence to 
land formed by aceretions at the end of the lot, where the water-front 
was the boundary. It affirmed that where the water-line was the bound» 
aiy it remained the boundary, no matter where that line , might be, 
Thus this language is used: 

"Now, in order to détermine what land was conveyed to the plaintiff by 
his deed of 22d October, 1885, ail that was iiecessary was to locale the lot 
upon the ground in conformity to the description at that date. The calls in 
the deed, having référence tp tbe plat, turnished the neoessary data for the 
location. ïhere wâs the flxed line north. on the ground; the lake, 'a nàtui:al 
object, south; and. the >ot inclosed between two lines extending at right an- 
gles from the corners on Water street to thé làke. If the call for the south- 
ern boundary, instead of being a lake, wbjeh is a. shifting line, b^ been a 
permanent object, such as a street or wall, there could not be two opinions 
as to the location. And yet the water-linè, bhough it may gradually and 
imperceptibly change, is just as flxed a boundary, in the eye of tlie law, as 
tbe former, il apeak not now of sudden and considérable changes, wbich 
are governed by différent principles." ■ 

And again: 
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( ''But tho true answer to the position assumed, and wliich governed the 
trial below, is that the water boundary on the lake is to be deemed the true 
Southern boundary of the lot at the date of the conveyance; as much so as 
North Water street wus ita northern boundary. And the plaintifif is carried 
by his deed to it, not because of the alluvial deposit, if any, between the wa- 
ter-line at the time of the.survey and plat and the Une at the date of the deed 
having passed as appartenant to the lot, but because one o£ the calla gi ven in 
the deed requires that the side Unes should be thus extended." 

, In other wôrds, the suprême court seems to hâve laid down this prop- 
osition, that where a water-line is the boundary of a named lot that line 
remains the boundary, no matter how it shifts, and a deed describing 
the lot by number or name conveys thè land up to that shiiting line, 
exactly as it does up to the fixed side line. Supporting this doctrine 
are the cases of Lambv. Rickets, 11 Ohio, 311; Qiraud'sLesseev. Hughes, 
1 Gfill & J, 249; Kraut v. Orawford, 18 lowa, 549; Glover v. Shidds, 32 
Barb. 374. And, independent of authority, any other rule would be 
attended with great, if not insurmountable, praptical difficulties. Sup- 
posing a chain of title to this very lot, (lot 4) in which, during a suc- 
éession of years, there appears every two or three weeks a conveyance. 
The boundary on the river is gradually extending, but extendiug so 
slowly that during the time of possession of any grantor the increase 
wonld be imperceptible. How, then, can the portion thus reserved be 
distinguished from the portion conveyed? It is true that between the 
time of possession of the patentée and the last grantee the change be- 
conles évident; but is there any reason why aJl this increase should be- 
long to the patentée, and not be distributed among the various holders 
in the chain of title? And how can it be distributed? This practical 
difficulty iû the application of the rule announced in the former opinion 
has led to a careful re-examination of the question' in the light of the 
authorities, «ind especially of the case in 18 How., and I am compelled 
to hold that there was error in the former opinion. The true rule is 
that, so long as the doctrine of accretion applies, the water-line, if named 
as the boundài'y, continues the boundary, no matter how much it may 
Aift, and the deed of the lot carries ail to such Une. The pétition for 
a rehearing aiost be sustained, and the démarrer to the bill will bs over- 
ruled. 



i)B Baby Baya MERCHAkrs' Line v. Jacksonvixlb, T. & K.W. Ry. Co.^ 

tÇirouit Court, ir. D. Flcyrida. April 18, 1889.) 

1. Oa-bbibhs— Discrimination IN Ohabobs— Injonction— Plbabino. 

'A bill geekiBg injunction against extortionate charges must allège that complain- 

i : ant has no other means of carrying on his business than those wherein he is ao 

overoharged. 
i. Came. ' 

'- A bill alieging discrimination in chargées must aver that there are some parties 

who are chargea less than complainant. 

■Reported by Fêter J. Eamilton, Esq,., of the Mobile bar. 
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8. WhAEVES— ■WHAEFAGÏÏ-^COMPEÎfSATlON. 

A reasonable compensation can be charged by the owner of a pnblio or private 
■wharf for its use by other parties. 

i. SaME— BXTOBTIONATB ChABOBS. ' 

Extortionate wharfage charges can be prevented only by tha state. 

In Equity. Bill for injunction. 

The bill allèges, in substance, tKat the complainant owns and opérâtes 
a line of steamers for the transportation of passengers and freight on the 
St. John's river, between Jacksonville and Palatka and intervening points 
on said river; that there is also another line of steamers on said river, 
engaged in a like business, called "The People's Line;" that the défend- 
ant railway company owns and opérâtes a railroad with branches and 
Connecting Unes between the same points, and that in connection with 
its business it owns and maintains, and is the proprietor df, wharves at 
Palatka and other points between Jacksonville and Palatka, named in 
the bill; thàt the défendant charges the complainant wharfage on ail 
freight delivered by complainant on said wharves for transshipment over 
deiendant's and Connecting Unes to points further south and west; that 
such wharfage chargé is an illégal and unjust discrimination against com- 
plainant, and tends to create a monopoly for the transportation of freight 
in the défendant to the détriment of commerce and the great damage of 
complainant; that it is extortionate, etc. It is prayed that défendant be 
enjoined from charging said wharfage, etc. 

H. Bisbee, for complainant. 

TouLMiN, J., (ora%.) 1. There is noallegation in the bill that cbni- 
plainant has no other means of carrying on its business and delivéring 
its freight at Palatka and other points named in the bill for transship- 
ment over defendant's railroad than over the alleged wharves of the de- 
fendant. 

2. There is no allégation in the bill that there are any other shippera 
of freight from said wharves over the defendant's railroad except "The 
People's Line" of steamers, and the bill shows that "The People's Line" 
is charged wharfage. The bill does allège that said dLcfendant railway 
Company does not charge or coileet the said so-called "wharfage" from 
any othér shippers except "The People's Line" of steamers, but, as I 
bave said, fails to allège that there are any other shippers.. It is im- 
plied in the bill, but is not distinctly averred, as it should be if it be a 
fact. "ïbere is a gênerai averment of discrimination, but no statement 
of fact which shows any such discrimination. But it may be said that 
thèse are but techiiical objections, and that the biU could be amended 
to meet them. It would be as well, tberefore, for me to express my 
views on the merits of the proposition conteuded for by the complainant, 
and to state why I would be constrained to deny the injunction prayed 
for, even if the bill was iamended. 

3. Conceding that the défendant charged wharfage to the coraplaih- 
ant as complained. of, the question is, is it illégal or nnauthoriaéd by 
law? "There is no principk that interposes any hindntnce tô the re- 
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covery from any vessel latiding at a wharf owned by an individual or by 
"a municipal or otîièr fabï-pOration àjust compensation for the use of such 
property. It is a doctrine too well settled, and a practi.ce too common 
and too essential to:tiie iriterests of commerce and navigation to admit 
of a doubt, that for the use of such structures, erected by individual en- 
terprise, and recognized everywhere as property, a reasonable compensa^ 
tion oaii be ex&cteà.'^ Packet Go. iv. Keokuk, 95 TJ. S. 80, 85; Ôarinon 
V. New Orleam, 20 WaW. 517; PacM Co. v. Aîkm, 16 Fed. Rep. 895. 
The Btatutes of Florada authorize railroad eompanies to build and main- 
tain; wharves as incidental to their business, and for the use and con- 
veniehce of passèngers and freight traiisported over their roads. If the 
défendant hâs bûilt and maintained a wharf at Palatha or any other point 
on the St..John's river, and such wharf is either a private or public 
wharfv^has.tbe complainant a righl; to use it without the payment of 
> a ïeasonable compensation therefor.without the consent of the défend- 
ant?" I think not. Ait least I am not Bo convinced that the charge of 
■îwharfege by the défendant ia such^s toauthorize me to grant the extra- 
'ordinary process of injunction as prayted for by the complainant. Thisis 
my View of the case on the aliegationis of the bill, and when they are 
considered in connection with the affidavit filed on behalf of the défend- 
ant, which states that the défendant does not colleot such wharfage any- 
wherô exce|)t at Palatka,.and not there for ita own use and benefit, but 
as agent for the owner of the wharf who' résides in New York,.it seems 
clear to me that I should not grant the injunctioû. Now, if the wharf- 
age charged is extortionate it is for the state so to regulate it as to pre- 
vent extofiioix. Façket Ca. v. Aiken^syupra. The application for an in- 
jai^ctionis denied. ,- 



' ' ' ' RiNDSKOPF eiVoZJ é. Vaughan. ' 

' (Oircutt Court, Z). Mdiano. November 22, 1889.) 

> t. Obatthl MoBTOAOB^CHXiifià or PossBBsiôitr.' 

l Under t^e statuteof Indiana a mortgage of a stock of merchandise la valld, where 
thé uioilgÎEt^or la allowed to rémain Id possession and sell in the ordinary course of 
; business,, applying the proeeeds of sales tOi the: payment of the debtâ secured. 

a SAjra-r^IîÇTjBINT TOi PBFBA.OD CeBDITOHS. , I 

A moi-tgâg:e èzecuted wlth the f raudillent intent to cheat, hinder, or delay cred- 
' ' itors,— acdepted by the iri6i<tgâgeB with à kno wledge of èuch fraudaient intenta he 
■; . partlcipating f,herein,— is void z» against creditors. 

,a.SAMB— Conditions. , , 

" ' A provision, in a Chàttél mortgage, giving tfae mortgagéa possession if thé prop- 
, I ' erty is assigned, is ralid. and enf orceable. 

; .. ,At;Law. ,,,,■-,, v;: ■:■ -r.:' .■■ 

Action to replevin a stock of merchandise, under the p^Qyî^îons of a 
jObattel mortgage. , ; - 
o Mania, Newherger ^■Ovtrtis,io'CT^\aX'a\\^^ 

Mark E, f}^rkneri J. H MeUetti a^d W» 0. JBamardf for défendants. 
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Woôbs, J., {charging jury.) The êssefltial questioii in dispute hereV 
gentlemen of the jury, is whether 'or'not thé mortgagê tnade by Vatighari 
on the 6th day of July to plaintiffs is a 'valid morlgage. Its validity is 
questioned on the ;alleged ground that it was made with intent to cheat, 
hinder, and delay the crgditors of Vaughan. The statute of Indianâ 
provides-^quoting it as nCarly as I Can from reeoUection — ^that any con- 
veyance oï disposition of property made with the fraudulent intent tO 
cheat, hinder, or delay creditors shall be void. It seems — and in rei 
ferring to the facts I shall, at présent at least, only refer to such as are 
undisputed — that, prior to the date of this mortgagê, Mr. Vaughkn had 
been in business at New Castle, in this stàte, as a retail merchant; that 
he had become largely indebted, his liabilitiès equaling or exceedîng 
his assets, so that it may well be said that he was insblvent. He wâ9 
Indebted to thèse plaintififs in the sum of $7,200, or thereabout. On 
the day stated, (July 6th,) he made this mortgagê to secnre that indebt- 
edness, evidenced by new notes given upon that day, due at différent 
times, — at stated periods during five or sis nionths fronl date. In ad-' 
dition to the $7,200 of indebtedness existing at the time, about^hich 
there seems to be no question, $800 was advanced on that day by plain- 
tiffs to Mr- Vaughacl, for the purpose of payin^ a debt that hè spmaliy 
desired to pay, and for the payment of which he Used that money îm- 
mediately; and that amount waS secured by the mortgôge, as well as by 
additional collaterals. On the same day, Mr. Vaughan dispôséd Of other 
assets, by way of seeuring other creditor8,-^that is, on the sanfte day 
and the foUowing day, or in the early hours of the Monday foUbwing, 
the mortgagê having been iBade on Saturday; and about 7 o'dock OQ 
Monday evening an assignment under the state statute was made by Mr: 
Vaughan for the benefit of ail creditorSj-*-Mr. Thompson, thé défendant 
in this case, being the assignée named in that instrument. Thé exécu- 
tion of this assignment, by reason of the terms of the mortgagê, created 
a right on the part of the mortgagees, if the mortgagê iS upheld as valid, 
to claim po^ession of the goods at once. It is provided in the inortgage 
that the mortgagor shall retain possession of the goods, selling them iû 
the ordinary course of business, accounting for the proceeds from week 
to week to the plaintiffs, — tho mortgagees; and another clause of the 
mortgagê shows that the phrase "to account" — or whatever the exact 
phrase in that connection is — means "to pay over the proceeds." The 
phrase "to account" might be ambiguous; but a subséquent expression 
in the mortgagê shows that the parties meant that the proceeds of the 
goods should be paid over. After the exécution of the assignment t6 
Mr. Thompson, plaintiffs had some negotiations with the assignée, and, 
thèse negotiations failing, they claimed possession of the goods; and, 
possession being refused, they brought this suit, and, by virtue of the 
writ in the case, obtained possession of the goods, giving thé bond re- 
quired by tbe îaw. They then advertised the goods for sale; made a 
ajlei the regularity of which is not questioned, so far as thé forrts of 
procédure, the notice, and so forth, are concerned. The Sale wàa made 
at public auction, the plaintiffs themselves, in effect, becoming the pur- 
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çhasers; becanse ît is not to be disguised, and, îndeed, îs not dîsputed 
by the plaintiffs' attorneys, that Mr. Bliss, who purchased at the sale, 
bought for them. There is nothing illégal in that. They had a right 
to hâve the goods bid in by a third person for their benefit, if they saw fit 
to do 80. They are now in court before you, and the question is whether 
this mortgage is valid or not. If the mortgage was valid, they acquired 
a perfect title to the goods, and your verdict should be in their favor. 
If the mortgage was fraudaient, — that is, if it was made by Mr. Vaughan 
with the intent to cheat or fraudulently hinder ordelay hiscreditors, and 
the plaintiffs accepted it with a knowledge of the fraud, participating in the 
fraqdulent intent, — thei mortgage is void, and your verdict should be for 
the défendant. The exaot issue, therefore, is whether the mortgage was 
made with a fraudaient intent on the part of Mr. Vaughan to cheat, hin- 
der, or delay his creditors, and accepted by the plaintiffs with the knowl- 
edge of that design and with intent to promote its accomplishment. Now, 
Jhis issue bas, by reason of the development of the testimony before you, 
been eonfused a little— both in the development of the testimony and in 
the argument' — with other questions, which are not really in issue. 
There is testimony tending to.show, and it was argued before you, that 
the plaintiffs deceived Mr. Vaughan, in order to get him to exécute the 
mortgage, by promising to sell him goods; holding out inducements to 
hipi; and thereby fraudulently obtained the mortgage. That is not the 
fraud in issue bere. If they did by deceitful prfunises raise expecta- 
tipns in themind of Mr. Vaughan, and thereby procured his consent to 
exécute the mortgage, the fraud is immaterial, unless there was such an 
agreement or understanding produced in Mr. Vaughan's mind as tended 
to;1the injury of creditors. Any secret understanding, any agreement or 
understanding between Vaughan and the plaintiffs for Vaugban's bene- 
fit which tended to the injury of the creditors, would constitute the 
fraud charged^ but the mère procuring of Vaughan by deceitful prom- 
ises to sell him goods, or to keep him on his feet or to keep him going 
by selling him goods, to exécute the mortgage, would not be such a 
&aud as woTïld support this issue. 

/^urther, it bas been argued that the plaintiffs promised Mr. Vaughan 
lîat ,tbey would sell him goods, and that that promise entered into the 
considération of the mortgage, and that the plaintiffs, having broken thia 
eontract, are not entitled to enforce the mortgage. I instruct you that 
that is entirely immaterial, Such promises would not constitute a bind^ 
ing contraçt, if they were made; but, whether that would be so or not, 
w;hether they might bave been so made as to constitute an élément of 
the, considération of the mortgage, and a binding covenant on the part 
ofi the plaintiffs to furnish goods, that is not a matter that tends to es- 
tabJish a purpose to dei'raud creditors; and such breach of eontract is 
npt the fraud chargedv 

;, Çoffling, then, to the question whether the mortgage was made with 
ttie-intent todefraud, you wiU observe that it is not a question whether 
the, mortgage would delay other creditor8,i— that is,not the sole question, 
-—but the question is whether it was made with a fraudulent intent to 
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delay. Of course, as has been stated in argument, the mère placing of 
a mortgage upon a stock of goods, the debtor having no other assets, 
necessarily hinders the collection of other debts; and the rule of évidence 
is well known, that men are presumed to intend the natural and neces- 
sary conséquences of their acts. But if, from the mère fact that hindrance 
and delay necessarily resuit from the exécution of such a mortgage, it 
should be taken to be a fraudulent hindrance, then, of course, every 
chattel mortgage executed by one situated as Mr. Vaughan was — not 
having other property with which to pay his debts — would necessarily 
be fraudulent. But it is lawful for an embarrassed debtor to prefer one 
creditor over another. He has a right to pay one, and let another go 
unpaid. He has a right to secure one, and leave another unsecured; 
and sueh delay and hindrance as necessarilj' arise from such a préférence 
of one creditor over another is not a fraudulent hindrance, in the sensé 
of the law. And, if the parties intended no delay, no hindrance, to 
creditors, more than necessarily arose from the exécution of the mort- 
gage on the goods, then itwas not such a fraudulent intent, within the 
statute, aa to make the ïnortgage void. But if the parties intended, be- 
yond securing the plaintiâs' debt or demand, thàt the mortgage should 
be used as a device or means for baffling creditors; the intention was 
fraudulent, and the mortgage invalid. In the face of the mortgage, there 
is nothingwhich the cOUrt can say is unlawful, It is given to secure 
notes that are made to become duewithinashort time. The mortgagor 
is allowed to remain in possession of the goods; but he is required to 
keep strict account, and pay over the proceeds, less the expenses of the 
business, to the creditor. And, if the parties intended no more than ré- 
sulta from the terms of the instrument, and the delays and troubles to 
other creditors that would resuit frora a fair en forcement of it aecording 
to its terms, the court cannot say to you that there was anything fraud- 
ulent in it. But I repeat that, if it was meant to be used as a device 
for accomplishing more than that, it was fraudulent. Npw, how has it 
been suggested, or how does the évidence show, if at ail, that there was 
any purpose to use the mortgage otherwise than as a security for the in- 
debtedness which it purports to secure? The suggestion is madp that there 
is no spécifie description of thegoodsin the mortgage; that tbey are sini- 
ply described as goods in a certain store-room, on premises dpscribed; 
and it is suggested that, if the business went on, necessarily other goods 
must bave been brought into the establishment, and when other creditors 
ehould hâve come to seek their rights ithey would hâve been unable to dé- 
termine what was covered by the mortgage and what was not covered; that 
this was necessarily the intention of the parties, and that it was a fraudulent 
intention. If the parties did intend that, — did intend by this gênerai de- 
scription of the goods to hold it over the stock, and to bring in other 
goods and thereby deprive other creditors of the fair opportunity to 
reacb goods not really covered by the mortgage, — it was a fraudulent 
intention. Do you necessarily infer that that was the intention of the 
parties, from the terms of the mortgage? As a matter of law, you can- 
not do 80. It is a question of fact for you, under ail the circumstances 
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and probfjto détermine whether therewasany fraudulent intent. Tt is 
rtdanifest that the niortgage might hâve been used in tbe way suggested; 
'bttt it is not an uncommon thing, I tbink, to desctibe stocks of goods 
in that way, and toleave the môrtgaKOï in possession with theprivilege of 
going on, selling the goods, and accounting for the proceeds. Whether 
or not it was intended to be used iù that way would dépend largely on 
thesubsequentconductof the parties. Of course, it would hâve been easy 
to confuse the goods, ahd it would be easy to prevent confusion. It could 
hâve been' prevented by taking an inventory of the goods on hand, or by 
keeping'a careful inventory of the new goods brought in; so marking 
4hem that they could be distinguished from the goods that were there at 
the time the mortgage was made. 

' You hâve no right to infer a fraudulent intent without proof; and the 
rule is that fraud is hot to be presumed upon slight circuntistances. 
You are not to surmise fraud, or présume it without proof, either direct 
or circumstantial, of so convincing a degree as to produce a firm convic- 
tion in jour minds of the fact that it existed. It is not required that it 
shall bie proved beyond a reasonable doubt; butitmustbe proved clearly 
and .««tisfactorily. Then, I say, whether the parties meant to use the 
mortgage to cover up new goods that should be brought into the estab- 
lishment is a question of fact for you. The mortgage itself furnishes no 
proof of such intent, bécause it is perfectly évident that by honest con- 
duct under the mortgage no such resuit would necessarily foUow; and it 
is to be observëd that, as a matter of fact, business was not continued 
tmder the mortgage at ail. But, of course, if,.when the mortgage was 
made, they intended to do that, and the intention to make an assign- 
ment was formed afterwards, the makirig of the assignment woûld not 
aflFect the purpose with wbich the mortgage was made. The allument 
of counsel — ^the last counsel who presènted the case for the défense— is 
that thore was a sudden change of intention, and that both intentions 
were fraudulenjt, — the original intention being to iajproperly use the mort- 
gage in the way of carrying on the business; the second purpose, as 
claiméd by counsel, being that the plaintiflfs should ostensibly and for- 
mally foreclose the mortgage, advertise and sell the goods, buy them in 
themselves, ahd then turn them over to Mr. Vaughan, and he become 
jiidebted to them again,— praetically reinstating the original status. 
Of course, if this had been the original intention when the mortgage was 
made, it would hâve béen fraudulent; certainly, if the goods were 
worth more than the mortgage, aûd probably so even if the good^ were 
woFth only the amount of the debt. 'And upon this phase of the case 
the value of the goods ciîts a considérable figure; because if the mort- 
gage debt was equal to the value of the goods, once they were mortgaged 
aad pledged for Ihat debt, it would be immaterial to creditors whàt Was 
doné'With them afterwards, because therë would be nothing in them for 
creditors, no matter how the mortgage was handled. But if there was 
a ''• probable valuable margin in the goOds; overand above the mortgage 
debt, and the object wasjthrough the mortgage, to transler the title 
from Mr. Vaughan totheplaintiffs, and then back, eitlier directly to Mr. 
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■ Vaughàn or into the hapds pf a third person, for his benefit, so that he 
shpulf^ get that margin, pf cptftse that wpuld hâve been a fraud. It 
■wôuld bave been a fraudulent use of the mortgage, and, if that had been 
the intention when the mortgage was made, of course it would invalidate 
the mortgage; and, if it was substituted for a prior fraudulent intent, the 
mortgage is none the less invalid on account of the change of purpose. Then 
this question of fraud, gentlemen, as I think, lies right hère: Did Mr. 
Vaughan and thèse plaintifFs intend originally to use the mortgage to 
cover apgoodsand keep cTeditors ofiF, delaying them more than the mère 
fact of Ûie mortgage, as an hpnest security , would do? It is not claimed 
that there was any purpose tp finally cheat; but it ip insisted that therp 
was a purpose to improperly and unnecessarily delay other creditors. If 
that wa^ 8p, the mortgage wa^ invalid. If there was no such fraudulent 
intent, then the mortgage is not invalid, and your verdict ehould be fpr 
the plaUnUffis. 

, Anpther question-rrl hâve ftlrea^y indicated its importance as bearing 
upofl; ,the question pf fraud— is the value of the goods, M;hich you must 
staté.inj.ypur verdict, jf ypu find for the défendant. ; I believe it is not 
necessaiy to be stated, if your verdict be for theplaintiff; The value of 
the goods iswhatthey would fairlysell for in the condition they were in, 
taking advflntage of the market as it was. You hâve heard ail the testi- 
njony bearing on that;8ubject, and will détermine for yourselves what 
thç amount should be- t Of course, proof of what was made by the sale 

,of the goods at retail, though it may aid you in determining what the 
Wholesale value was, does not of itself détermine that yalpe. In other 
words, thç retail proceeds are not, of course, tp be treated as the value, 
althoygh tjjey maj' furnish you matériel assistance in determining what 
the whplesale value was. , I shall not review the évidence. The ques- 
tions at issue bave been fuUy and ably discus^ed by counsei on both 
sides; apd> with the knowledgepf affairs which you doubtless hâve, you 
will a^pi^piate the force pf the évidence upon the points in dispute. 



'' ' Ee parte KmevER. 

{Oinmit Court, D. Kansoê. Novcmber 28, 18^.) 

1. Oomèrpr^noitÂi. IiAW— Inteeotatis Commkbce^Meat Inspection., 

Ôrdlnances 619 and 620 of the clty ot Topeka, in regràird to méat Inspection, 
providing thla.t the animal muet he Inapected heforé^lausFht^ïig:, and must be 
slay^terediT^lthin one mile of the clty Umits, the; eftect of T^hloh Is to exclude 
dressed mçat brought from a distance, are unconstltutlrààl, as Interferlng wlth 

: ft'éfe èommierce betweeh tlie Btates.i 

4 HÎBBAS' GOBPt»— ISBBAÎÎCr»— DlSCBBTIÛW Oï COUET. 

iThçnght of appeal belng an ipadpquate proteotlon, by reaapn.pf Its delay, t<J the 
persbn convidted and seutenced to imjprlsoamettt for the nolatiûn pf aUoU ordlnànoès, 

- ' ipbr 'dUbùésikis as to t^ecénstitntionallty of -thâ Minneaota mâatlin^ectton làW, tee 
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and as their enforcement -would stop the trafic in dressed méat wlth cîtizens of 
other States, the fédéral court, in the exercise of its discrétion, may properly hold 
that Buch person bas a ri^ht to a habeas corpUa in order to a «peed^ detenaination 
of ttae constitutionality of such ordittànoes. 

Pétition for Writ of Habeaa Corpm. 

Geo. W. McOrary and Herald <Sc Pierce, for petitîoner. 

Hazen & Isenhart, for the City of Topeka. 

Bbbwer, J. In the case\E8 porte ^ie^er, the facts are thèse: Thepe- 
titioner was prosecnted in the police court of this city for violating the 
méat inspection ordiilancés. Hé was found guilty, and sentenced, He 
sues ont this writ of habeas corpus, claiiming that thèse ofdinahcès are in 
eonflict with the constitutiohof the Uhited States, and thérefore his ind- 
prisonnlënt illégal. ' <^ ■"'■ 

Atthe outset we are met by this question: Is this a case in which 
the wfïtof/ia6«a» co?y tttt'shoùldbëalïowedj even though thèse ordinances 
'bë deënaëd invalid? The cases bf Exparte iïoyaK, 117 U. S. 241, 6 Supî. 
et. Réj). 784, and Exparte B:)ndd, 117 U. S. 516, 6 Snp. Ct. Rep. 848, 
affirm that there is a discrétion in the fédéral courts in the matter of ha- 
beai corpus, both before and after trial and judgment in the state court; 
and, in cases in whieh the act under which the prosecutioh is had is 
challènged as in eonflict with the fédéral constitution. -The court, in one 
^— perhaps both— of thèse opinions déclares that it is not to be assumed 
that the state courts wili hot administer the law correctly, and accord to 
the party ail the rights guàrantied to him by the fédéral constitution. 
Therefore it is often the proper way to décline to allow the writ, leaving 
thé party to enforcé hiâ rights in tlie state courts. So it is argued that, 
if it betrue that thèse ordinances are in eonflict with the fédéral Consti- 
tution, tliepetitioner has hisreuiedy. He cah appeal his case from the 
police to the district court; from there to the suprême court of the state; 
and thëa* td'the suprême côuttof the United States. While that is 
true, yet he has no adéquate relief in that way. He is now under sen- 
tence, and he cannot appeal without bond. He will be subjected to trial 
in the district court, possibly to an inquiry in the suprême court of the 
state, and finally in the suprême court of the United States. He must 
bear the expense, and suffer thejdelay. This is not a case prior to trial 
and judgment. - It is a case after trial and after judgment. He has ex- 
perimented w,ith the state court, and it bas- deçidedagainst him. While 
he has, of course, the right of appeal, yet this is a burden, and person- 
any,to,him,itis an inadé(|uaté, protection to 88,^: "You can à^jpfeal, 
and go through that channel io the suprême court of ,the United States." 

But thàt is not the only considération. If thèse ordinances are in^ 
valid, they are îhvalid because of an attempt to interfère with commerce, 
and preyent the free exchange ofeommodities betweeii the citizens of an- 
other sti^te and thoseof this city. , F^w persons can stand theexpenseof 
litigation rùnning through thàt channel to the suprême court. Leiigth 
of time would pass before the judgment of that court could be obtained. 
In the mean time, if thèse ordinances are enforced,— not only against 
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this petitioner, bot against whoever may see fit to engage in this busi- 
ness,— there is an interférence with the exchange of commodities between 
the citizens of other states and those of this city; and the resuit will be 
to stopsuch traffic. Now, when that would be the natural resuit, when 
that is declared to be the intended purpose of this législation, this court 
may, in the exercise of its discrétion, properly hold, after a case bas 
passed to judgment in the state court, that the party has a right to a 
speedy inquiry and détermination in the fédéral court as to wliether such 
ordinances are in confiict with the constitution of the United States. The 
public, as well as the individual, are interested in a speedy settlement 
of this matter. 

There are two ordinances, Nos. 619 and 620, by which inspection b 
provided. That a municipality has power to provide for the inspection 
of articles of food is not open to question; and, if the sole purpose and 
object of tbese ordinances was inspection, there would be no fédéral ques- 
tion. iBut the court is not limited to any section, or even to any par- 
ticular ordinance; for, if there be two ordinances, or two statutes, passed 
at the same or différent times, bearing upon the same subject-matter, 
they are to be construed as but one act. And the court may even 
look beyond the letter of the statute, to the purpose which lies behind 
it,— just as in the ordinances passed in San Francisco, which provided 
for shaving the heads of ail city prisoners. This was apparently a mère 
ordinance for the health and cleanliness of the prisoners; but the court, 
looking at it, saw that it was aimed at the Ghinese, and intended to hu- 
miliate them by shaving ofï that which to them is sacred, and declared 
the ordinance void. So in the Mugler Case, 8 Sup. Ct. Éep. 273, that 
went up from this state, wh ère the prohibi tory îaw was sought to be de- 
clared unconstitntional, the proposition wassubmitted to the court in ar- 
gument, that possibly, under the guise of policerègulalion, interférence 
migl^kt be had with legitimate business, or the exchange of legitimate 
commodities; and the court said: 

" We are not limited to tbe letter of the statute. We can look beyond that, 
and see wbat is the spirit and meaning of tbe Iaw, and détermine whetber, un- 
der the guise of pélicé régulation, rigbts guaratitied by tbe fédéral constitu- 
tion are infringed." 

And 80 hère. When you look at this statute, it is not inspection 
solely. The animal must be inspected before slaughtering, as well as 
tbe méat after slaughtering, and the slaughtering must be within one 
mile of the city ïi tu its. In other words, if that ordinance be in force, 
no méat can be brought hère from a distance. The animal must be 
brought hère to be slaughtered, and must be slaughtered hère. This 
puts an end for this city to what has become a recognized industryin this 
CGuntry,^the shipping of dressed beefj and it is not open to doubt that 
one of the objects of thèse ordinances is to protect the local butchering 
business, and prevent compétition from those large establishments in 
other States, — and thus it is an interférence with the free commerce be- 
tween the States, and of course, in conflict with the commerce clause of 
the fédéral constitution. I shall not attempt to enter into a discussion 
v.40F.no.8— 26 
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•ôf I tHaï 4*ies'tîon. ■' Iti has'Tjeea before two or three fedferàl courts, and two 
or three state courts, and the same jprinciple has been enuftciated in the 
suprême court of tbe United States io several cases; and there is teally 
nothing now' to be said. The moment you find any aot of tbe légis- 
lature, or any ordinance of a oity, which prevents the free exchange of 
lawful articles of commerce between the states, you find an act or ordi- 
nance which contravenes the commerce clause of the United States con- 
stitution. It wasurged thata part of thèse ordinances might stand, — 
iihat part which simply provided for inspection. Of course, it is true, 
Sometimes, that a part of a statute may be void,and another partvalid; 
but when they are interlocked, so that one dépends upon the other, there 
«an be no séparation. Both must fail. It may be that in many cases 
the inspection of food would be désirable, and the food would be refused 
because it was unwholesome; but it is alSo clear, under thèse ordinances, 
that it cannot be approved, if it wâs datightered more than à mile from 
Uiiç city. It is a matter in which, ?fôr this case, at least, the court can- 
hot take the ordinance to pièces, and say there are.certain sections which 
shall stand. Tbe différent parts of the ordinance or ordinances are inr 
terlocked, and are dépendent one upon the otheri I hâve no question 
but that they are in violation bf the rights guarantiedby the fédéral con- 
stitution, and especially its comrherce clause. The petltioner will be 
diaeharged. ji; 



UnITÏSP SîTATpS^. BrEEN. 

(Circuit Court, JB. -Df XiOw*R^»ta. November 4, 1889.) 

àoSefeVIXmOïlXL LaW— LBOIB]i.A?riVB POWBKS— Ï>)BOTBOTINO IMPROVBMBNTS on ÏIISSIS' 
8IPPI. 

Aot Copg. Ang. 11, 188S, § 5, (35 St. 431,) anthorizing the secretary of war to make 

• 'Bucli Inilès UiâTegiilatious as niaybé nècèssary to prbteot improveiiiénts on the 

' HisBissippl,and providing that an^Molatlon of such rulee shall constltute a misde- 

, . meanor, etc., is not invalid as coaieiring législative authoriQr on the secretary, as 

he is only authorized to maké the raies, ànd it la the act of cougréss. whiph déclare» 

the violation to he a misdemeanor. 

. On Demurrer, to Indictment. ^ 
Chas. Parîqnge, pist. Atty. 

Jf. R. Beckwith &nd E, W. EunHngtony for défendant. 
Befoie LamAB, Justice, and Pabd^e, J. 

Lama», Justice. The question now for décision arisesupon défend- 
ant's demurrer to the indictment agaînst him, which, in substance, al- 
lèges that, undér tbe provisions of section 6 of the act of congress, ap- 
jproved Angust 11, 1888, (25 St. 424,) the secretary of war' was author- 
ized to juake such rules and régulations as might be necessary to protect 
the improvements then being made on the South pass of the Mississippi 
xiver, and topreventany obstructions in said pass or injury to the work 
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"thenfbéîng doiie by'the goyeirnment upon tbe.împrovèmènts beîng made; 
thât the act further provided Ihat âny violatioD of the rules and régula- 
tions sô made should constitutea misdemeanor against the United States; 
and '.that upon conviction for such violation, in any court of the United 
States having jurisdiction thereof, the défendant should be fined a sum 
not exceeding:$500, and be imprisoned not exceeding six months, at the 
discrétion of the court. The indictment further charges that the seere- 
tary of war, in pursuance of the authority so vested in him, did make, 
among other rules and régulations, the following: 

"(1) Stéam-vessels navigating the South pass are required to reduce their 
speed to not exceeding ten miles per hour, and from the pilot's station, at 
Picayune hayou. to the sea end of the jetties, the speed sball notexceed six 
miles per hour." 

The indictment further allèges that after the makîng and promulgation 
of said rùles and régulations, on the 4tb day of November, 1888, within 
the jurisdiction of said court, the said Edward Breen unlawfully and 
willfully did violate the said rules and régulations, he (the said Edward 
Breen) theiijandthere beîng and acting as pilot in and on board a certain 
steamer vessel, Ayshire, which vessel was then and there navigating the 
said South pass of said Mississippi river; and then and there having ex- 
ercised the direction, management, and control of the navigation of said 
vessel, said Edward Breen did not then and there, as by said rules and 
régulations required, reduce the. speed of said vessel to not exceeding 10 
miles per hour, but did then and there navigate the said vessel at a 
greater rate of.speed thanlO miles, contrary to the form of the statute 
of the United States of America in such case made and provided, and 
against, the peace and dignity of the. United States. ' 

To the charges made in this indictment the défendant bas interposed 
bis gênerai dèmurrer. The only ground telied upon in behalf of the de- 
fendant is, that the authority conferred by the act of congress on the 
seci"etary pf war to make and promulgate said rules and régulations is 
législative, and cannot, under the constitution of the United States, be, 
by act of congress, conferred upon the secretary of war, or any one else, 
so as to make a violation thereof a crime against the United States. 
Whether this is so or not is the only question to be determined. 

If the law empowered the secretary of war, by rule or régulation, to 
make a certain act criminal, and punishable as such, then this prosecu- 
tion would not be maintàinable; but it is not the rule and régulation 
•which déclares the violation thereof a crime, and punishable. Ail that 
the secretary is authorized to do is to make the rule and régulation. 
It is the a,ct 6f congress which déclares that the unlawful and willful 
violation of such rule and régulation, after it is promulgated, sball be 
beld a misdemeanor by the person violating the same, and that such 
person sball .besentenced to pay a fine not exceeding $500, and shall 
Buffer iinpirispnment not exceeding six months, as a penalty therefor. 
Numerous aCïs of congress bave bee,n passed authorizing the postmaster 
gênerai, and other members of the executive deparlment, to make rules 
and régulations for thei bu8ia«ss peitainingto their respective départ- 
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mentâ, and declaring that, wben made and promulgated, a wîUfuI and 
unlawful violation of them should be held a crime against the United 
States, and the violators punished as prescribed in the act. The su- 
prême court of the United States is authorized by act of congress to adopt 
certain rulea for the government of the inferior courts, which, when 
made, hâve the force and effect of law as much as if such mies were di- 
rectly enacted by congress, and approved by the président. The same 
effect is to be given to the rule and régulation made by the secretary in 
this case. The act of congress denounces the violation of it as a crime, 
and prescribes the penalty. The criminality of the violation of the 
rule, and the liabiljty of the ofifender to indictment and to punishment 
upon trial and conviction, resuit directly and exclusively from the légis- 
lation of congress. Numerous décisions made by the suprême court of 
the United States might be cited to maintain the position stated, but 
they are so well known to the profession that référence to them iâ deemed 
unnecessary. The demurrer is therefore overruled. ■ 

Pabdee, J. I concur in the foregoing opinion and ruling. 



BowuNO et al. v. Taylob. 
(Otrcuit Cov/rt, D. Connectlout. Novembér 31, 1889.) 

, CONTKAOTS— ReSTBAINT OÏ TrADB. 

Complainants, wlio were manufactnrlng nnder patents stays which consisted of 
a stlflenitig blade having a sheel of rubber on eaoh »lde, and aà outer layei* of cloth 
over eaoh sheet, and défendant, who was maklng twokindsof stays,— the. "Bridge- 
port" and the " Self-Attaohing, "— both of which complainants claimed to be infringe- 
ments on their patent, entered into an agreement by which complainants. licensed 
défendant to malce the "Self-Attaohing, " provided he would not makfl the "Bridg- 
port" stay ; and défendant agreëd to malce no stays cohsisting of a stëel, a layer of 
gutta-percha, and two outer layers of fabric. By a supplemental agreement they 
conflned themselves to the manufacture of the "Self-Attaching" by the défendant, 
and the"YpBilanti No. l"by complainants, the latter being a stayof the double 
layer kind ; but It was agreed that complainants might put. a cheaper double layer 
Btay on the market, provided they would furnlsh defendant,,at a certain price, the 
same quantlty of suoh cheaper stay as should be sold by themselVès. Complainants 
put a cheaper stay— "Ypsilanti No. 8" — on the market, and fllled defendant's or- 
ders for the same, and afterwards, against the protest of défendant, began to make 
and sell a still cheaper stay, called the "America, " of which they oftered to let de- 
fendant hâve the same quantlty as sold by them, at the same price as was paid by 
their agent. Défendant refused to take tbçni, and, claiming that complainants had 
broken their agreement in selling the cheaper stay, "America, "to the injury of 
the sale of "Ypsilanti No. 2, " he commenoed the manufactareof the "Bridgeport," 
and also of a stay in which glue or paste was substituted for gutjba-percha. Meld, 
' thàt thië contract was not in restraint of trade. 

SaMB — BbBAOH— INJUNCTION. 

Nor was there such material breaoh of the contract by complainants as would 
justify refusai of défendant to carry out his part of the contract; for which reason 
a temporary injuBction should be granted dgainst the manufaotui^e by défendant of 
Btays containing a stifCening blade with one or two layers of gutta-percha, and two 
outer layers 6f fabric, but not against the manufacture of thé stay in whiob pàste 
or glue lâ substituted for gutta-percha. 

In Equity., Motion for preliminqry injunotioii. 



BOWLING ». TATLOB. 405 

Grèenbaum & Haye», for complainants. 

Sherman S. Hubbard and Henry Sioddard, for défendant. 

Shipman, J. This is a motion for a preliminary injunction în a bîll 
in equity, by citizens of the state of Michigan, against a citizen of the 
Btate of Connecticut, which is brought for a permanent injunction against 
the further violation by the défendant of his agreement not to make la- 
dies' stays in the manner alleged to hâve been secured to the complain- 
ants by their patent. 

On October 6, 1888, the complainants were manufacturing, under 
three patents to E. C. Bowling and one to Elsie M. Smith, ladies' dress 
stays, which consisted of a stiffening blade, having a sheet of rubber 
on each side thereof, and an outer covering of cloth over each sheet. 
The défendant was also then manufacturing a ladies' stay, called the 
**Bridgeport Stay," consisting of a stiffening blade, with a single layer of 
guttarpercha on one side, and an outer layer of fabric on each side. He 
waa also manufacturing, under a patent to Roscoe B. Wheeler, astay 
■called the "Self-Attaching Stay," consistir^ of a blade, a gutta-percha 
fitrip on one side, and a layer of cloth on the other side. Each of thèse 
forma was claimed by the plaintifïs to be an infringement of the princi- 
pal Bowling patent, a reissue of which had been applied for. They had 
also commenced in the patent-office an interférence proceeding in regard 
to the Wheeler patent, and had threatened the défendant with a suit. 
On October 5, 1888, the parties entered into a written agreement, which 
was amended on the same day by a subséquent agreement, which âgree- 
ments were, in substance, as foUows: The complainants licensed the de- 
fendant, under their patents, to make and sell steys "designed to bperate 
upon the self-attaching principle," i. e., "the Self-Attaching Stay" de- 
scribed in the Wheeler patent, provided hé should make no Bridgeport 
«tays, except he could sell 3,000 gross then in process of construction, 
and fill ail orders theretofore received. The complainants agreed not to 
make the self-attaching stays of the Wheeler patent, and to make no ef- 
fort to annul or disturb it; and the défendant agreed that he wonld make 
no stays consisting of a steel, a layer of gutta-percha, and two outer 
layers of textile fabric. Minimum priées were fixed for the self-attach- 
ing and the double layer stays, which the complainants were then mak- 
ing. The complainants sold to the défendant their interest in the Eng- 
lish and French patents of Wheeler. By the supplemental agreement 
the parties agreed to confine their manufacture respectively to the stays 
known as the "Self-Attaching" and the "Ypsilanti No. 1." If, however, 
thé complainants should deem it advisable to put upon the market a 
cheap stay of the double layer kind, they should, upon demand, fur- 
nish the défendant, at a priée of 50 cents per gross, a quantity of said 
etays equal to that put out and sold by the complainants. In the event 
•Of the putting out of this cheap stay, the net priée to the trade should be 
the same by both parties; the complainants to fix the price. The cheap 
^tay, called "Ypsilanti No. 2," was immediately put upon the market; 
.the price was fixedj the défendant commenced to order; and bis orders 
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weie fiUed. The antîcipated rdssue was delayèd, and, ïbr a tîiûe, de- 
nied; and inMngfers'sjiîraaig,«p, who put cheap goods tiport the market. 
The firin which sold ail of the complainants' stays in the city of New 
York, other'than thoseeôld by Taylor, was very anxiousthat the com- 
plainants should màke a cheaper stay than the "No. 2^" which would 
cost 36i cents per gross, and which they would sell from 25 to 35 cents, 
— -at a losa to theniselves,^-and thus undersell the cheap goods of their 
rivais, and destroy compétition; and in January, 1889, the complain- 
ants promised that they would send the New York firm 6,000 gross of 
thèse cheftp goods. They informed the défendant of this plan on Janu- 
ary 4 or 6, 1889, and asked him if ho would take some of thèse goods 
at 36i cents, and sell at a loss. He declined, and said that such a 
course would injure the sales of "No. 2;" and that it was a breach of 
the contractj sand that he would résume the manufacture oî the Bridge- 
port stay. Gn January 9} 1889, complainants telegraphed défendant 
as follows: " After consultation, we are agreed that the fewer cheap stays 
niade, the betteir. Shall ship Model Co. only enoùgh for présent orders." 
Upon receipt of,thiâtelegram, défendant telegraphed complainants, ask- 
ing at what price they could furnish 10,000 gross of thèse chieap stays, 
and on JanuarylOth wrote complainants, prôtesting against the sale of 
this cheap édition of No. 2 stay, and stating that his attorney regarded 
it as an abandonment of the contract. On January llth complainants 
telegraphed défendant: " Cannot fill orders for cheap stays under 30 
days. Price, 36è cents;" — and on January 16th, upon the return of Mr. 
Bowling, he telegraphed défendant: "Havè limited Model Co. to 6.000 
gross cheap stays. Will place you on equal terms as to price and quan- 
tity. Price 31 cents, net cash, f.o. b. Ypsilanti." This stay wascalled 
"The American." ! The défendant resumed the manufacture of the Bridge- 
port stay, at a cheap rate. In July, 1889, the reissue of the Bowling 
patent was granted, and thereafter in Détroit, in Bridgeport, and in New 
York, and by correspondencei both by telegraph and by mail, much 
talk and negotiation were ha;d between the parties respecting the discon- 
tinuance by the défendant of the manulàcture of his cheap stays. This 
negotiation ended as follows. On Âugust 23, 1889, défendant wrote 
complainants the foUowing letter: 

«Oefice of Thos. p. Tatlok, Manufacturer of Folding Bcstles, 

Dbess Stays, Dbess ShIblds, Dbess Extekdebs, Corset 

Clasfs, and'Steels. 

"(Dictated.) Bridgeport, Conn., August 28rd, 1889. 

"Tlie Ypsilanti Dress Stay Co., Ypsilanti, Mioh — Gentlemen: Since 
my letter of récent date, 1 havé decided to discontinue the manufacture of 
the cheap stays whicih hâve been thesttbjectof our retent controversy. and 
to manufacture, jnstead, a stay of a diffèrent eliaracter, which will not in any 
way come under your patents. I nyijlput out samples of the Ypsilanti No. 2 
Stayat once, and will endeavorto pusli their sale in accordance withtliet^rms 
o!^ our contract. I should also like tb recLuest immédiate information as to 
whàt you intend to do wlth me àbout the cheaper staVi which you are now 
selling under the nameof "American." In accordancé wlth my talk wlth Mr. 
Bowling wben hère, I shall be entitled to a large quantity of thèse stays at 
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;çosfc. Kitidly 'figure out the cost, and let me know in what quantity you can 
supply them ; and I will place an order at once. With beat regards, I am, 
"yours, very truly, Thomas P. Tatlob. 

"P. S. I hâve aljout 1,200 Ibs. thin gutta-percha, running 17 to 18 yds. to 
the pound, whicb I should liké to sell at $1.25 per pound." 

He also sexA them a sample of his proposed cheap stay, which, if I 
understand the matter correctly, did not contain gutta-percha, but was 
made with paste or glue. The complainants telegraphed défendant, 
August 29th: "You are entitled to about 13,000 gross cheap sta,ys, at 
31 cents gross. Unless you stop at once manufacturing and selling cheap 
stays, will push suit against you." And» in reply to the defendant's 
telegram, "What do you mean by cheap stays. Does the stay with glue 
corne under your patent?" complainants telegraphed; "Under your con- 
tract, you hâve no right to raake stays like sample sent us," The défend- 
ant replied, on August 31st, that this telegram put an end to negotia- 
tions, so far as he was concernëd, and is contiiiuing the manufacture of 
the Bridgeport stay. 

It is not intended to give either a complète and detailed statement, or 
a summary of the conversation, correspondence, and negotiations, as de- 
tailed by the, défendant, from September, 1888, to August 31, 1889, but 
to give 80 much as will explain the leading matter of défense in the affi- 
davitsand in the argument, viz., an alleged breaeh ofcontractby the com- 
plainants in putting upon the market their cheap " American" stay, to the 
injuryof the sale of "No. 2." Much has been àtteœpted tobe made of the 
complainants' conduct in this regard; but the correspondence shows, to 
my mind that, if the outcry which was made was not made merely to 
accomplish business purposes, an undue and exaggerated importance bas 
been given to the matter. It appears that about 13,000 gross of this 
cheap stay, amounting to $5,000, are ail that hâve been sold; and the 
correspondence from complainants' telegram of January 9th to thé de- 
fendant's letter of August 23d, much weakens the weight which iS at- 
tempted to be given tothis alleged breaeh of contract, if it does not show 
that it has no wèight at àll. The correspondence does not now *show 
to me that up to the présent time there is an adéquate reason why the 
' contract should not be carried out in accordance with a fair and reason- 
'able construction of it. I might discuss the various mattera of défense 
more at lengthj but I prefer to postpone such discussion until fuU proofs 
hâve been made. The défendants insist that the contract is void because 
it is in restraintof trade, was unreasonableand oppressive, and attempted 
to create a monopoly. If the construction was true which he seeks in 
argument to place upon the contract, viz., that be is excluded for ail 
future time, from the manufacture of any stay produced by any other 
method or by any other person, but can only manufacture the "Self-At- 
taching Stay,"ithe argument of the défendant would baye more weight. 
But the contract was one in regard to the manner in which the parties 
jshould exercise their alleged patent-rights, and :had référence merely to 
the manufacture of goods under the specifiéd ; patents* 

If I correctly understand. the character;<îl the stây which ttiedefend^ot 
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proposed to make in his letter of AuguSt 23d, and a sample of which he 
sent to the coœplainants, ît did not contain gutta-percha or its équiv- 
alent, and its manufacture should not hâve been objected to by thecom- 
plainants; but, inasmuch as, long prior thereto, the défendant had been 
improperly violating his agreement, I do not think that the subséquent 
error of the complainants ought to be considered an adéquate excuse for 
his conduct, They should, however, withdraw their opposition or ob- 
jection to his manufecturing a paste stay. Let a preliminary injunction 
issue, restraining the défendant from the manufacture or sale, pendente 
lite, of stays containing a stiffening blade, with one or two layers of gutta- 
percha and two outer layers of fabric; it being also provided that the 
substitution of paste or glue for gutta-percha is not, during thecontinu- 
ance ot° the injunction, to be considered a breach of it. 



BUBNHAH V. RUNKLE. 

(Circuit Coiirt, D, New Jersey. NovemberlS, 1889.) 

COHniAOT— CoNSTRtTCmON— NOVATIOS. 

ÏI., employed by défendant to ralse nloney to be deposited as a gnaranty for fal- 
fillment of a contràot awarded to défendant, borrowed the moBéy from plaintiff, a,nd 
deposited it, and défendant undertook to pay this money to M. if it should be for- 
feited. Defend^ntfalledtoperformtheoontract.byreasonof which the deposltwas 
forfelted, and hebecame liable to M. forthe amount and interest, and also liable for 
damages for breacb of contract. To seoure release from liablUty for damages,.de- 
fendant ex;ecuted a power of attorney to J.,authorizlng hiin to receive anything 
due him under the contrait, and to do anything neoessary to obtain his release, etc. ; 
atid J. entered into an agreement with plaintiff by which he agreéd, on behalf ôf 
defepdantitbat defendaiit would pay to plaintifC the balance due him on account of 
amount loaped by plaintifC to M,, for which défendant was responslble to saidM. 
Held; that défendant was bound by fké agreement to pay plaintiff the balance due 
: frooiM. i 

■■■■,'• ■ ■ ■ ■ ' î. 

At Law. Trial by the court, a jury haying been waived by the stip- 
ulation of the parties. , 

i Action by Santiago J. Burnham, a citizen of London, England, who 
sues tbr the use of Francisco G. Mediavilla^ against Daniel Runkle, a 
citizen of New Jersey, to recover money due on a written agreement. 
■. Babbilt d: Lawrence, for i)la.mtiS. 
WaUia & Edwards, for défendant» 

Wales, j. This action is founded on a written agreement, which 
was entered into by the plaintiff and défendant, and grew out of certain 
transactions connected with negotiations for the loan of a large sum of 
money to the city of Havana, in the island of Cuba, and for obtaining 
the award of a contract to the défendant and others for the construction 
of water-works for supplying the city with water. On an examination 
of the testimony, and a considération of the oral and written arguments of 
CGunsel, the court finds the foUowing facts to be proved by the évidence, 
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orlegally inferable therefrom, and on which judgment will be fendered: 

(1) On the 18th of March, 1882, contracts for a loan and water-works 
were awarded by the city of Havana to Daniel Runkle, the défendant, 
Walter H. Gilson, James H. Lyles, and Maddison & Co., of London; 
and, on the 27th of the same March, Lino Martinez deposited the sum 
of $64,000, in Spanish gold, in the municipal treasury of Havana, "aa 
a guaranty for the propositions which Messrs. Gilson, Runkle, and Lyles, 
and Maddison & Co., of London, hâve presented to the municipality of 
Havana for the loan of $5,600,000." 

(2) Martinez had been employed by Runkle, who was acting for him- 
self and his co-contractors, to raise the amount required to be deposited 
as a guaranty for the fulfillment of the contract; and in pursuance of 
this employment Martinez had borrowed the sum of $64,000 from the 
plaintiff", Burnham. 

(3) Runkle, Gilson, and Lyles undertook to repay this sum of 
$64,000 to Martinez at any time heshould ask for the same, if it should 
be demanded by the city in conséquence of their not having carried out 
the contracts for the water-works, or for any cause for which the city 
might retain the deposit, and, as a rémunération, and for the payment 
of interest to Martinez, they assigned to him the amount of $25,000, 
ipayablemonthly, at the rate of 1.137 pef cent., from the amounts they 
should receive for the works. This undertaking fell through, in consé- 
quence of the final abandonment of the contracts, but the fact remains 
that it was the understanding of ail the parties that Martinez was to be 
repaid the sum of $64,000, with interest, and also to be remunerated 
for his services or expansés . 

(4) Subséquently to thèse proceedings Runkle became the assignée of 
ail the rights and interestsof his co-contractors, under their contract with 
the city of Havana, and thenceforward was solely entitled to ail the 
profits that might accrue from its performance, and liable for the consé- 
quences of its non-performance. 

(5) Runkle failed to perform the contract for the water-Works, and, 
by reason of his default, the sum deposited with the city of Havana, as 
a guaranty, was forfeited, and he became liable for such damages as 
were sustained by the city on account of his failure. He also became 
responsible to Martinez for the repayment of the guaranty deposit, with 
interest, and the expenses incurred in effecting the loan from Burnham, 
amounting in ail to the sum of $83,087.36, as per account stated between 
Burnham and Martinez, on the 4th of August, 1884. 

(6) Runkle, being désirons of procuring a fuU and gênerai release 
from ail liabUity on account of his connection with the contract for the 
loan and water-works, executed in due form, on the 25th of June, 1884, 
a letter of attorney to José M. Mestré, who was then in the city of Ha- 
vana, authorizing him to demand and receive such sum or sums of 
raoney and property of any kind, of rjght belonging to Runkle, "under 
or in connection with the contracts for the loan and water-works, made 
in conséquence of the public bidding therefor, on the I8th of March, 
1882, and which loaii and contract were awarded to me, [him,] together 
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with Walter H. Gilson and Maddison and Company, and also JamesH. 
Lyles," and "to do ail things necessary in the judgment of tny said at- 
torney, and to obtain my relèase from ail liability as one of the con- 
tractors'in connection with the said loan and water-works; giving and 
granting unto my said attorney Ml power and authority to do and per- 
form ail and eyery act and thing whatsoever requisite and necessary to 
be done, in and about the premises, as fuUy, to ail intents and purposes, 
as I might or oould do if personally présent," etc. , 

(7) By virtue of the authority conferred on him by the aforesaid let- 
ter of attonley, Mestré, on the 4th of August, 1884, acting for and in 
the name of Runkle, entered into à written agreement or stipulation, in 
the Spanish language, with Bumham, of which the foUowing is a trans- 
lation: 

"This présent is to certify, to which I désire to give ail the force of a pub- 
lic instrument, that I, Mr. S. J. Burnham, having récelved frouj Mr. Lino 
Màrtiniez the sum of sixty-four thoûsand dollars gold, on àccount of the sum 
of $83,087.36 which results'in tnyfàVor from the accoont that under this date 
bas been presentied to Mr. tlno Martinez in relation to the drafts drawn on 
the24th of March, 1882, by Mr.H* J, Gverinann upon Mr. E. C. Maddison, 
of London, and indorsed to my order by the said Mr. làno Martinez, the which 
were protested for non-payraent, and protected in due course by the Messrs. 
Baring Brothers and Company, of London, as the représentatives of tha 
Messrs. J. C. Burnham and Company, hâve agreed, in regard to the balance 
of $19,087.36 that still remains unpaid, as folio ws: Eecognizing, as I recog* 
nize, Mr. Daniel Kiinkle as the assignée of Mr. Walter H. Gilson, who in bis 
turn was the assignée of Mr. E. 0^ Maddison, for himself and for thç firm of 
Maddison and Company, I bind myself to place at the disposai of said Mr. 
Eunkle the shares of the Charnwood Forest Eailway Company, of the nom- 
inal value of fourteen thousaiid pounds sterling, which the aforesaid Messrs. 
Maddison & Company deposited ih myhànds, and transferred to me as guar< 
anty for the reimbursement of the ànioïmt of the aforesaid drafts, and the ex- 
penses and interest relating thereto, so soon as such balance of $19,087.36 
shall be satisfled by the aforesaid Mr. Bunkle. which It is to be done within 
the period of three mpnths, counting from the date hereof ; it being left to his 
discrétion either to do 30 directiy, or to direct that, if the said shares deposited 
there be sold, (in accôrdance with such instructions that for Such purpose hé 
may give,) such portion as mày be necessary for the reimbursement of such 
'balance uf $19,087.36, which being covered the remaining shares shall remain 
bU at the free disposai of Mr. Bunkle, as well as any balance in cash that may 
Arise on the partial sale of siTch shares. The sum owing shall carry interest 
Bdi nine per cent, per annum until its complète paytneni. Mr. José Manuel 
Mestré, as the attorney in fact of Mr. Bunkle, siibscribés tliis présent stipu- 
lation by way of assent, in tbe hame 6£ bis principal. That, in order that it 
'may hâve ail its due effect, this is' done and signed in triplicate, of the sàme 
tenôr, one for each party, at Havàha, the 4th of August, 1884. 

',.' "MBMOIIANDXJM AS TO OÔRKEOTIONS, 

"Nofa. At the ];nopient of signing, Mr. S. J. Bu^pham stated that he as- 
signa and transfçrs to Min Candido Zabarte y Paris, ali the rigbts and rights 
of action that beloiig to hioi under thé fbi:ëgoihg instrument, subrogating him 
In his place and stead, by reason of having received frohi him the aforesaid 
balance of $19,087 ;36; but on the understanding that said Burnham remaina 
always ttoundèd to sell the shares of stock in question to the order of Mr. 
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Runkle, as set forth, and to deliver to the latter the balance of the proceeds of 
the sale, and theçltaresremain^ng. Dated as above.; ^ 

[Signed] "José MÂnl. Mesteb. 

"S. J, BURNHAM. 

**L. IÎaktinez. 
"Oando. Zabaktb T Paris. 
"As witn esses: 

"E. CJosCULLtTELA. 

"Antonio Pais." 

(8) Runkle iiad no property or debts belonging to or due to him, in 
the city of HaVana, and the letter of attorney was executed for the sole 
purpose of aufchorizing Mestré to procure his release frora any and ail 
liabilityas a contractor in connection with the water-works; and there is 
no proof that Mestré received notice of the revocation of the letter before 
he signed the agreeinent with Bumham. 

(9) Martinez exerted himself to obtain frpm the authorities of Havana 
the release of Éunkle, and the return of the deposit money, in consid- 
ération of Runkîe entering into the agreement with Bùrnham. 

(10) The right of action, accruing to Bumham under the agreement, 
was assigned by him to Candido Zabarte y Paris, and by the latter to 
Francisco G. Mediavilla. 

CONCLUSION. 

The opinion of the court is that the agreement, of August 4, 1884, was 
assented to by Runkle, through Mestré, who had fuU power, under the 
letter of attorney, to bind his principal. The considération for the 
agreement, on the part of Runkle, was his release from liability under his 
contract with the city of Havana, the return of the deposit money, both 
obtained by Martinez, and the rémunération to Martinez for interest and 
expenses ineurred in raaking the loan froih Burhham, and for Martinez's 
Personal services in effecting this consummation. In making the agree- 
ment, of August 4th, Runkle only exchanged creditors. Martinez was 
indebted to Bumham in the sum of $19,087.36, and Runkle was in- 
debted to Martinez for à like amount. By the agreement, Runkle as- 
Bumed the payment of this sum to Bumham in the manner set out in 
the agreement. 

Judgment will be entered for the plaintiflf for $19,087.36, with inter- 
est at the rate of 9 per cent, per annum from August 4, 1884, to the date 
of the entry thereof, — that is, for the period of 6 years, 3 months, and 11 
days, — being $9,070.46, amounting, principal and interest, to the sum 
of $28,167.82. 
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Babb V. PiTTSBTJEQH Plate-Glass Co. et ol, 
(.Circuit court, W. D. PenMylwmia, November 31i 1889.) 

COBPORATIONS— KlGHTS OP StOCKHOLDBBS— INJUNOTION AOA.tNgT COKPOBATIOIf. 

A stockholder In a manuf acturing corporation filed a bill against the corporation» 
and ail the direotors thereof, and another stockholder, charging that the latter dé- 
fendants had entered into a conspiraoy to do an unlawful and fraudulent act, in 
furtherance of their individual interests, which would destroy or seriously impair 
the value of the property of the corporation; that the directors and their co- 
defendant Btoâkholder held among thernselves seven-tenths of the stock of the cor- 

Soration, and that they had procured a vote of the stockholders authorizing the 
irectors to oarry ont the project, — ^the blUpraying for an injunction to restrain 
the corporation from consummatlng the fraudulent transaction. Upon demurrerto 
the bill, helâ, that the plaintlff could maintain the bill to protect his individual 
rights, and fhat fais suit was not to be defeated because the biU did not sbovr a pre- 
vious effort on his part to socure redress by an appeal to tiie direotors or stock- 
holdera for remedisu action. 

In Equity. Sur spécial demurrers to the bill of complaint. 
8. Schoyer, Jr. ,8, B. Schoyer, and W. R. Errett, for complainant. . 
D. T. Watson and Dahell, Sœtt & Gordon, for défendants. 
Before McKennan and Acheson, JJ. 

Feb Cueiam. In so far, at least, as the bill relates to the Ford City 
Works, it is.not founded, as the demurrers assume, upon a rightof action 
belon'ging solely to the corporation défendant ; but it is really based on 
the plaintiff s individual rights. The injury hère complained of directly 
affeçts the plaintiff persohally, and he seeks the protecting power of the 
court against the alleged fraud of the governing board of directors. The 
controversy is bétween the plaintiff and the directors of the corporation 
and another stockholder, who, in violation of the plaintiff's rights, are 
about to proceéd tô do an unlawful act, which will destroy or seriously 
impair the value ôf property in which the plaintiff has an interest. No 
one outside pf the corporation has any concern in the controversy, nor 
is iariy outsider herè sued. The corporation itself is a real défendant» 
thé bUl praying for ah injunction to restrain it from consummâting the 
alleged fraudulent transaction. The bill allèges not only that ail the di- 
rectors are acting in their own. interest, and in fraud of the rights of the 
plaintiff, but also that they and tllèir co-conspirator (a défendant herein) 
together hold seven-tenths of the stock of the corporation; and, further, 
that they hâve procured a vote of the stockholders authorizing them to 
carry out the côntemplated fraudulent project. In view, then, of thèse 
allégations, which for the présent we must accept as true, it would be 
most unreasbnable to defeat the plaintiff's suit because the bill does not 
show a préviens effort on his part to obtain redress within the corpora- 
tion by an appeal for remédiai action to the directors or stockholders. 
The demurrers must be overruled, with leave to the défendants to answer 
the bill within 30 days; and it is so ordered. 
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SOWM» V. WïTTBRS «f oL 
(Circuit Court, D. Vermont. November 0, 1889.) 

JDDOMJSNT— MCTUAI. JtJDGMENTS— SeT-OFF. 

Wberé complainant bas a decree in egnity that défendant pay her dtvldendB on 
stock held by her, and défendant bas against complainant an unsatisfled judgment 
at law for an assessment on said stock, tbe court, on motion, wUl order tbe amounts 
to be paid under tbe decree applied on tbe judgment, tbougb tbe judgment was at 
a former tenu, and complainant intends to appeal tberefrom. 

In Equity. Motion to set ofif decree in equity against a judgment at 
law obtained at a former term by défendant against complainant. 

Kittredge Haskins, for oratrix. 
Chester W. Witters, proise, 
Edward A. Scwles, pro se, 

Wheeler, J. The oratrix bas an order for a decree that sbe îa a ored- 
itor of the Pirst National Bank of St. Albans to the amount of $26,034.75, 
and that the défendant pày her dividends thereon. Sowlesv. WUters, 39 
Ped. Rep. 403. The records of this court show that the défendant bas 
an unsatisfled judgment against her for an assessment upon her stock in 
the same bank. Witters v. Sotrles, 38 Fed. Rep. 700. The défendant 
moves, on settlement of the decree, that the amounts to be paid to her 
be decreed to be applied on the judgment against her, instead of paid to 
her in money. The oratrix objects because the judgment was at a for- 
mer term and at law, and because she intends to prosecute a writ of er- 
ror and an appeal from the judgment and decree. The decree would 
not disturb the judgment of the former term, but only satisfy it so far; 
and the judgment is in this court, although on the law side, and can be 
found by mère inspection of the record without trial. A court may al- 
ways inspect its own records to ascertain what is there, although it may 
not bave power, after the terms, to alter judgments and decrees shown 
by them. The writ of error does not vacate the judgment, and cannot 
now operate as a mpersedeas. If the judgment is enforced, she will pay 
its amount to the défendant; if the decree is enforced, he will pay 
the amount of thèse dividends to her. The receipts and payments are 
in the same right in each behalf. Circuity wUl be avoided, and the 
judgment and decree be both carried out, by making the decree for the 
application of the dividends upon the judgment. The power of the court 
to 80 frame its decree as to make this set-off seems to be ample, ùmo 
ble V. BucUin, 2 Aikens, 221; Rix v. Nevim, 26 Vt. 384; SMck v. Mmr 
«on, 2 Vt. 13. Let the decree be so drawn and entered. 
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BkiiœY r; HtrÈLBCT eJ al; 

(OCroutt COMrti D. Conn^cHwU November 8, 18^.) 

MoBTGAGBB— Evidence. 

, pefpndwtf whp was çjceontor of hls f ather's estate, obtained iloney fronl a bank 

, , on the cheCk of a tbircl petaon, wltb WÏubh he paid morteages On hig f ather's land, 

; and tôpk ain asBîgnment tbereof to himéelf, receiving also a qnitcUlm deed to ttae 

land trom tbe mortgagée. He depositëd tbe mortgages wilb thé bank as secutlty 

&*!• the oheck. On its dlsbonor heobtàihéd moiney from rtairitlfl's assigner with 

TObicb to pay it, and àasigned to him tbe niortgages, quitclàlm deedi àbd a warranty 

deed to another tract, as security. The ctaeck was also sent to plalntiS's assigner, 

:■ but .he retarnedit to t^e-original payée. Hçld, that the loan was made to def endant, 

and not to the drawer 6f tbe obeck, and thé securitieB bound défendant aad tbe land. 

In Equîty. On bill for foreclosure. 
Edvm B. Oagfer, for plaintiff. 
Wm. F. HurlbuU îov deîend&nta. 

Shépîiaîi, J. This is a bill in eqnity for tbe foreclosure of mortgages 
tipon real estate. Prier to April 11, 1881,. Joseph W. Hurlbut had 
mortgaged his homestead in Winchester, Conn., to the Winsted Savings 
Bank, by two mortgages, to secure two notes for $1,000 and $500, re- 
spectively, and had died leaving a last will, by which he appoirited his 
son William P. Hurlbut his exécuter, and devised ohe-third of Said land 
to him, and one-third to him as trustée for Warren P. Hurlbut, and 
said savhigs bank had obtained a decreé for the foreclosure of said mort- 
gages. On said day Joseph M. Hurlbut, of Brooklyn, N. Y., another 
son ôf Joseph W., deliverèd to said William F. a check of Henry A. 
Taylor lipon a bank in Rochester, N. Y., for the sum of $2,600, to thè 
order 6f Joseph M., and by him indorsed, and also subsequently in- 
dorsed by said William F. The money upon said check was advanced 
to William F. by the Hurlbut NationalBank of Winsted, and, with the 
exception of abouf $30, was paid to said savings bank for an assignment 
of said mortgages, and in payment ôf a mortgage of about $500 upon 
another pièce of land which had been executed by William F. individ- 
iially, The savings bank quitclaimed their intèrest in said mortgaged 
homestead to William F. The two mortgage notes ànd deeds of said 
jpreinises were deliverèd to said national bank to be held in escrow for 
îhè time, and to becomë, if neôd be, security for the payment of said 
check. 7It was unpaid, and earnest demand was imraediately made 
updn William F. fof payment. Joseph M. induced Henry F. Shoe- 
màiker to undertake ta loan to William F. the money to take up the 
(ihëck. Shpemaker sent his lawyer; Théodore B. Gates, to Winsted to 
make said loan, if thé sectlrity sçèmëd sufficient. William F. wanted 
that Taylor should be Shoemaker's debtor, and that the securities should 
be assigned to Shoemaker, as security for the payment of Taylor's debt. 
Gates thereupon returned to New York, but Shoemaker refused toaccept 
Taylor as his debtor, and Joseph M. ineffectually attempted to induce Tay- 
lor to agrée to indemnify William F. Thereupon, on April 26, 1881, 
Gates sent to William F. a certified check for $2,607.25, the amount of 
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Tayîpr% prôtestéd check, and înterest and expenses thereon, wMcH Will- 
iam delivèréd to said Huribut Bank, received the deeds of said mort- 
gaged property, executed an absolute quitclaim deed of said homestead 
to said Shoemaker, and also an absolute warranty deed of another pieco 
of real estate, as described in the bill of complaint, ànd sent to Gates tho 
two mortgages ori tlhie homestead, with the two notes and the warranty 
and quitclaim deeds and the Taylor check. Gates siibsequently retumed 
the check to Joseph M. The two mortgages, notes, and quitclaim deed 
were security for the payment of the Shoemaker loan, aiid the warranty 
ûeed was intended to be additional security for the same debt, if sucli 
security was needed. It was accepted by Shoemaker as such security. 
àtid was thereafter recorded. Neither interest nor principal has feyer 
been paid Upon said loan of $2,607.25, but the whole is now due. Said 
Shoemaker subséquently assignèd, for value, ail said debt and ail said 
security to the plaintiff, who, or his assigner, has paid taxes to the 
amount of $127.43, as alleged in the bill of complaint, upon said mort- 
gaged pièces pf real estate. 

It is claimed by the plaintiff that the fées and expenses of said Gates, 
amounting to $120, weré to become a part of s^id loan, were to be in- 
cluded in said security, and were to be repaid by William F. The ne- 
gotiatiohs with Shoemaker for said loan were conducted by Joseph M., 
who was anxious to préserve the homestead, and prevent its being lost 
to the Hiirlbut family, and I bave no doubt that he promised repày- 
ment of the $120; but it is not proved that William knew of or ratified 
this promise, OjT made himself responsible for the repayment. The only 
question in dispute in the case is whether the loan of $2,607.25 was 
made to William F. or to Taylor, and whether the deeds and securities 
which were given by William were security for the payment or Taylor's 
or his own debt. The history of the transaction, and, espeçially, the 
testimony of Gen. Gates, leave no doubt in my mind that the theory of 
the plaintiff is the correct one. Let a decree be entered for the payment 
by said William F. to the plaintiff of $2,607.26, the interest thereon, 
isaid taxes, and the coSts of this suit, within such reaSonable time as shalï 
bé^designated, ajid, in defaùlt of such payment, for a foreclosure ixx ao- 
oordance with thei prayer in the fourth count of the complaint. 



United States V. RicHMOND MiNi Co. 
(Cireuit Court, D. Nevada. November 23, 1889. 

PDMJO LANBS—BiGHT TOTiMBBK dtJT FOB Mining PUEPOSBS. ' 

The défendant) t» oorporation engagea in mlning, reduclngores, and reflplng bnll- 

ion, i>urchasèd wôod and charcoal for use at its réduction works. The cord-wood, 

and the wood from which the charcoal was manufactured, were ont upon-nnsniv 

, , 1 vayedj BubJÎfB lai^s, minerai iti «{haraf^t^r, of littlô or dô value exÇept for the min- 

. , erai therein. and within orgànizèd mlning districts, or not far rembte from known 

( - >iiiineé. JÊféMt,'tBàt thi's wa» ïnineMt l«nd withih «he nie&tiitig-ojt the aet of-obiigre»» 
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of Jttne 8, 1878, permîttlng tîmbeif to be taken therefroi&.fot^buUding, agrtonitnral 
minlng, or other domestic piurposes;^' and that défendant cbuld lawf ulfy purohas* 
Buch wood and coal for said use uuder tbe license given by said act. 
(Syllabus by Oie Cov/rt.) 

At Law. Replevin. 

/. W. Whitcher, U. S. Atty.,and Henry Rivera^ for plaintiff. 

Wren & Cheney, for défendant. 

Sabin, J. This is an action of replevin, brought by plaintiff to re- 
cover from the défendant the possession of 10,000 bushels of charcoal, 
of the alleged value of 11,800, and 300 cords of wood, of the alleged 
value of $2,100, the sarae being at the yard and premises of the défend- 
ant at the town of Eurêka, in this state. The complaint allèges that said 
«oal was manufactured from wood eut and removed from the unsurveyed 
public timber lands of plaintiff within said state, and that said 300 
•cords of wood were eut and removed from said lahds, and ail so eut and 
removed unlawfully and without the consent of plaintiff, and that plain- 
tiff is now the owner thereof. Plaintiff demande judgment for the re- 
covery of the possession of said coal and wood, or for the value thereof, 
in the sum of S3,900, if recovery of possession cannot be had. The an- 
swer of défendant dénies that plaintiff is the owner of said personal prop- 
erty; dénies that said wood was eut from the lands mentioned in the 
complaint; dénies that défendant wrongfully or unlawfully or without 
plaintiff 's consent took possession of said property, or wrongfully or un- 
lawfully withholds possession of the same, or any part thereof, from 
plaintiff. The case was tried before the court, without a jury. The 
findings of fact upon the évidence submitted are brief, and as foUows: 

"(1) Thàt the défendant, the Bichmond Mining Company of Nevada, is a 
corporation dnlyorganized and existing under and by virtueof the laws of the 
stiite of Nevada, ehgaged in the business of mining, purchasing, and reduc- 
ing ores, and separafcing gold and silver from lead, in the town and county of 
Einreka, staté afoiesaid, and was such corporation and so engaged at'the time 
of, and long prier to, the commencement of this action. (2) That at the time 
of the commencement of this action said défendant was in possession of 16 
cords of wood, of the value of six dollars per cord, and seven thousand bush- 
els of charcoal, of the value of 21 cents per bushel, at its wôrks in said town; 
and that said wood, and the wood from whlch said charcoal was tnanufact- 
ureri, was eut upon the unsurveyed minerai lands of the United States, not 
fiubject to entry under anyexisting law of the United States except for min- 
erai entry; and that said wood was eut, and said charcoal was burned, by 
iona flde résidents of the said state, for use in the said county, and sold to 
said défendant for use in carrying on its said business in said town, at a dis- 
tance of about three miles from its mines. (3) That the trees from which 
said wood was eut were a species of scrubby nut pine, cedar, and what is lo- 
cally called «Mountain Mahogany,' about ten or twelve feet in height on an 
average, with bodies from four to éight feet in length, and less than twelve 
inches in diameter, and unât for manufacture into either lumber or timber," 

I belle ve the correctness of thèse findings is not questioned by either 
party. 

The défendant justifies its purchase and possession of said coal and 
wood under the provisions of an act of congress, approved June 3, 1878, 
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(20 U. S. St. p. 88, c, 150.) The section of said act under considération 
reads as folio ws: 

" That ail oitizens of the United States, and other persons, hona flde rési- 
dents of the State of Colorado or Nevada, or either of the territories of New 
Mexico, Arizona, Utah, Wj'oming, Dakota, Idaho, or Montana, and ail other 
minerai districts of the United States, shall be, and are hereby, authorized and 
permitted to fell and remove, for building, agrieultural, mining, or other do- 
mestic purposes, any timber or other trees growing or being on the public 
lands, said lands being minerai, and not subject to entry under existing lawa 
of the United States except for minerai entry, in either of said states, territo- 
ries, or districts of whieh such citizens or persons may be at the timeîiowa 
flde résidente, subject to such rules and régulations as the secretary of the 
interior may prescribe f or the protection of the timber and of the undergrowth 
growing upon such lands, and for other purposes: provided, the provisions of 
this act shall not extend to railroad corporations." 

From the findings of fact as above set forth it would seera that de- 
fendant's justification of the purchase and possession of this coal and 
wood is complète. It was shown in évidence, and admitted , that the laud 
upon which ail of this wood was eut and removed was and is unsurveyed 
public land of plaintiff. A large number of witnesses was examined as 
to the charactér of this land, whether minerai or not, and whether more 
valuable for the timber or wood thereon than for known mines. The 
witnesses differed in their judgment as to the charactér of this land, or 
at least as to the particular, limited part thereof, the locua in quo, from 
which this wood had been removed. On this point, the most of the wit- 
nesses for plaintiff were teamsters, or men engaged in cutting, hauling, 
or furnishing wood or coal to those desiring to purchase it. Their évi- 
dence, generally, was to the efFect that upon the particular tracts of land 
upon the hills or mountains, whence this wood had been removed, they 
had never seen any well-known mines, nor had they observed marked or 
well-defined traces of mineral-bearing ledges. By their own évidence it 
appeared that they were not looking for mines or ledges, not interested 
especially in them, and their observation was only the most cursory. 
They were in no wise skilled in discovering or noting minerai signs and 
traces, and it would hâve been purely accidentai had any of them, in 
walking over or along a rich ledge, discovered its existence, or discerned 
that it might be valuable. I do not question the integrity or truthful- 
ness of any of thèse witnesses. I doubt not they were honest, and tes- 
tified to matters as they saw them, — or, rather, did not see them. The 
value of négative évidence is often slight. It is often unsatisfactory, un- 
less it be shown that the witness possessed thorough knowledge of the 
subject; that he had ample field for observation and that his attention 
was closely called to the matter under discussion. None of thèse condi- 
tions obtain as to thèse witnesses. On the part of the défense it was shown 
that this wood was eut, if not whoUy within the limits of an organized 
"mining district," yet certainly adjacent thereto, and niuch of it not far 
from known and recognized mines, and ail within what is commonly 
known and recognized as a minerai région, — a tract of country whera 
mines bave been found, and may be sought for with reasonable hope of 
v.40F.no.8— 27 



418 ÏEDEEAI. REPORTER, Vol. 40. 

sucôess. It was shown that, beginning at or near the town of Palîsade, in 
this state, a range of mountains extends in a southerly direction for at 
least 160 miles j that this range bears rnineral nearly iig whole length; 
that it has been prospected over for the past 20 years, and is being con- 
stantly prospected for mines, and that new discoveries are being made; 
that between Palisade aùd the town of Eurêka, a distance of about 90 
miles, 8 or 10 or more mining districts hâve been organized, in ail of 
which mines of value bave been found; that many of thèse mining dis- 
tricts are contiguous, and «ovier nearly ail of the distance between the 
two townsnamed; that thèse mining districts extend south from Eurêka 
for a distance of from 60 to 70 miles, in many of which rich'mines hâve 
been found. The United States topographical surveys confirm this évi- 
dence. This mounta:îh range is intersected in some places by low passea 
and valleys, and différent parts of it bave local nàmes, but it virtually 
constitutes a continuons range, though broken in places, on which mines 
of great value bave been found, and doubtless others remain to be found. 
It is one of the richest mining belts or zones in the state. The Eurêka 
mining district alone is leported to bave produced between eighty and 
ninety millions of dollars since its discovery , and large mining opérations . 
are still going on there. Upon this mountain range, and upon the foot- 
hills adjacent thereto, is found the timber or trees of the character and 
quality mentioned in the findings of fact above set forth. It was upon 
this mountain range and upon the foot-hUls adjacent that the wood in 
controversy was eut, and imuch of it within the limits of organized min- 
ing districts, and not far remote from known mines. It can hardly be 
questioned or doubted that the land upon which this wood was eut is 
properly classified and recognized as minerai land, and strictly within 
the purview of the act of congress above cited. This land has no value 
except for its minerais. It is mountainous, or broken foot-hills, with 
no soi], and not capable of cultivation. The wood growing thereon is 
fit only for domestic use; it has no value as timber to be made intolum- 
ber. It is the discovery and opening and working of mines that créâtes 
a deraand for this timber or wood. The test of the land department as 
to whether a timber or minerai entry should be allowed, to-wit, "Which 
is the land most valuable fur, its timber or known mines?" does not ap- 
ply in cases like the one before us. The test is very proper in the cases 
where it is used, as applied to a limited tract of land; but as applied to 
a large tract of land extending, as this minerai range does, for hundreds 
of miles, it has no application, for the land has no value for its wood, or 
anything else, until the discovery and opening of mines créâtes a market, 
and gives a value to the wood. During the 25 years that Nevada has 
been a state none of this land has been surveyed, except in isolated places 
in the valleys. It wili not be contended that the benefits of the statute 
are limited to the use of the wood or timber growing upon known mining 
claims. Such a construction would whoUy defeat the object and pur- 
pose of the statute, since such timber or wood belongs to the owner of 
the claim. 

It is urged with some eamestness that, as it is shown this wood and 
coal were to be used in the réduction of ores and refining the product 
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thereof, such a use is not a miiiing use properly; thaï reducing ores hf 
mill or fumabe process, and refining the buUion, is not a part of mininj;. 
If not propèrly a part of mihing, it certainly is incident to it, and closely 
connected with it. In a very restricted sensé it may be true that nainiiig 
is limited to the breaking down or digging np of ore in place. In its 
ordinary and usual sensé mining embraces many things connected thei e- 
with, and it calls to its aid the services of many classes of persons not at 
ail skiUed in, or wholly ignorant of, the manual labor of mining. T ut 
not to dwdl upon this point, we may concède that reducing ores and re- 
fining the product may not be strictly mining. StUl this business by 
itself is a domestic industry of the highest importance to the miner und 
to the public. Without réduction works it would profit the miner or 
the public but little to mine the ore. Reducing ores is certainly a law- 
ful pursuit or business, and those engaged init withinthe state are witl in 
the benefits conferred by the statute, and entitled to use this wood or 
timber for this purpose. The miner is not the only person benefited dy 
the statute. It applies to ail alike who use this wood or timber for do- 
mestic or local use within the state. And it matters not whether such 
réduction works, mills, or furnaces are engaged in reducing ores from 
raines owned by the proprietors of the works, or are engaged in reducing 
purchased ores, or in what is usuaUy called "custom work," for pay, 
toll, or tribute from the owner of the ores reduced. Ail industries within 
the state, not prohibited from such use, are within the protection of the 
statute. I hâve, therefore, no doubt, under the évidence in this case, 
but that the défendant had fuU right to purchase this coal and wood, 
and use the same at its réduction works, and that the statute above cited 
ia a complète défense to this action. It foUows, therefore, that judg- 
meut must be entered for the défendant, and it ia so ordered. 



United States ». Eubeka & P. R. Co. 
(Circuit Court, D. NemuUu Kovember 28, 1889.) 

POBLIO IiAHDS— TiMBBB— Crr ÏOB tTSB BT RaILBOÀD CoMPANT. 

The défendant, a railroad corporation, purchased fpr use upon Its locomotlyes 
and cars, wood severed from the public minerai lands. Held, that such purchase 
and use was unlawful, and that the United States could recover from défendant 
the value of the wood so severed and purchased by it, 
ISyllabiis hy the Cov/it.) 

At Law. Replevin. 

J. W. Whitcher, JJ. S. Atty., and Henry Rivera, for plaîntiflf. 

Wren & Ohesney, for défendant. 

Sabin, J. This is an action of replevin, brought by plaintiff to recover 
from défendant the possession of 2,000 cords of pine, cedar, and maho^ 
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any wood, or the value thereof, alleged at the sum of $10,000, în case 
recovery of possession of said wood cannot be had. The com plaint al- 
lèges that said wood was severed from the publie lands of plaintiff, in 
the state of Nevada, without the consent of plaintiff; that on or about 
December 1, 1888, at the county of Eurêka, in said state, defendaat 
wrongfuUy, unlawfully, and without plaintiff's consent took ail of said 
wood from the possession of plaintiff, to its damage in said sum of 
$10,000. The answer of défendant dénies plaintiff's ownership of said 
wood, or that there was more than 550 cords of the same; dénies that 
it was severed from the public lands of the United States; dénies that 
at the date alleged, or at any other time, défendant wrongfully, unlaw- 
fully, or without plaintiff's consent took ail or any of said wood from 
the possession of plaintiff'. It allèges that défendant is operating its 
railroad, running from the town of Eurêka to the town of Palisade, in 
said Eurêka county, a distance of about 85 miles; that the wood used 
upon its locomotives was not eut by défendant, but the same was de- 
livered to it by résidents of the state, along the Une of said road, for use 
upon its locomotives, and in operating its railroad ; dénies that said wood 
was or is of any greater value than four dollars per cord. The case was 
tried by the court, without a jury. The whole case is summed up in the 
findings of fact, which are as follows : 

"(1) That the défendant is and Was at ail the times mentioned in the com- 
plaint a corporation duly orgHnized and existing under and by virtue of the 
laws of the state of Nevada, and engaged in doing business as a coinmon 
carrier exclusively in the county of Eurêka, in said state; that on the Ist 
day of December, A. D. 1888, and for a long time prier thereto, the above- 
named plaintiffs were, ever since hâve been, and now are, the owners of 
thirteen hundred cords of pine, cedar, and mahogany wood which lies along 
the line and within one hundred feet of the track ot the Eurêka & Palisade 
Bailroad Company, in Eurêka county, state of Nevada, between the towns of 
Eurêka and Palisade, in said county, and at and between the varions stations 
on said road between said towns, and which said wood was and is of the value 
of five thousand and two hundred ($5,200) dollars in gold coin of the govern- 
ment of the United States. (2) Said wood was severed from the public lands 
of the United States* which lands are situated within the state and district of 
Nevada, and are unsurveyed and minerai in character, and not subject to entry 
except for minerai entry ; that said wood was so severed by bonafide résidents 
of the state of Nevada, and by them sold to défendant. (3) That on or about 
the Ist day of December, A. D. 1888, at the county and state aforesaid, said 
défendant wrongfully, unlawfully, and without the consent of plaintiff took 
àll of said wood into its possession, ànd now does wrongfully, unlawfully, and 
against the wishes of plaintiff withhold and detain from the possession of 
the plaintiff seven hundred and fifty (750) cords ot said wood of the value of 
four ($4.00) dollars per cord; and there was seized at said time, under a writ 
of replevin, in said action, flve hundred and flfty cords of the wood described 
in the complaint, which said flve hundred and fifty cords of wood is now in 
the possession of the United States marshal in and for said district. Said five 
hundred and flfty cords of wood is of the value of four ($4.00) dollars per cord. 
(4) That during ail of the times mentioned in the complaint the défendant 
owned and operated a railway between the towns of Eurêka and Palisade, in 
said county a,nd state, bf àboiit the length of eighty-flve (85) miles; that dur- 
ing ail of said times said railroad was iargely engaged in the transportation of 
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the gold, silver, and lead products of the Eurêka and other adjacent mining 
districts to a market, and in transporting mining and other supplies in said 
région. (5) That at ail of said times ail of the locomotives used uponsaid 
road were what is known as « wood burners,' and that a considérable quan- 
tity of wood is necessarily consumed in operating said locomotives. (6) That 
said woôd was eut from cedar trees of a length of frora ten to twelve feet, 
including the branches, the bodies of which are from four to eigtit feet in 
length, and the largest of which do not exceed ten or twelve inches in diam- 
eter at the roots. ïhat said trees are of h stunted.irregular growth, and 
unflt for tlmber, lumber. or manufacturing purposes. That said trees are 
valuable only for flrewood and other domestic purposes. That said cedar 
trees, and trees of nut pine, and what is called ' mountain mahogany,' of sim- 
ilar character and dimensions as said cedar trees, comprise ail the trees that 
grow upon said lands. " 

Thèse flndings of fact are admitted to be correct, as shown by the évi- 
dence submitted. Défendant seeks to justify its purchase and posses- 
sion of said wood under an act of congress approved June 3, 1878, (20 
U. S. St. p. 88, c. 150.) The first section of this act, and under which 
justification is sought, reads as folio ws: 

"That ail citizens of the United States, and other persons, bona Jlde rési- 
dents of the State of Colarado or Nevada, or elther of the territories of Xew 
Mexico, Arizona, Utah, Wyoming, Dakota, Idaho, or Montana, and ail other 
minerai districts of the United States, shall be, andarehereby, authorized and 
permitted to fell and remove, for building, agricultural, mining, or other do- 
mestic purposes, any timber or other trees growing or being on tlie public 
lands, said lands being minerai, and not subject to entry under existing laws 
of the United States, except for minerai entry, in either of said stati'S, terri- 
tories, or districts of which such citizens or persons may be at the tirae bona 
flde résidents, subject to such ruies and régulations as the secretary pf the in- 
terior may prescribe for the protection of the timber and of the undergrowtli 
growing upon such lands, and for other purposes: provided, the provisions of 
this act shall not extend to railroad corporations." 

Unfortunately for the défendant, the proviso contained in the last lines 
of the section renders it impossible for the court to entertain this défense. 
The proviso is clear, certain, and unambiguous. There is no place for 
interprétation or construction as to its meaning. , It means just what 
it says: "The provisions of this act shall not extend to railroa4 corpora- 
tions." No exceptions are made. It applies to ail alike, and it must 
be enforced against ail alike. If this défendant can, under this act, 
purchase and use this wood and timber, in like manner can every other 
railroad in the state do so. There are within the limits of the state 
nearly orquite 900 miles of railroads, to-wit: The Central Pacific, 448 
miles; the Eurêka & Palisade, 85 miles; the Nevada & Oregon, 28 miles; 
the Virginia & Truckee, 52 miles; the Carson & Colorado, 192 miles; 
the Nevada Central, 93 miles, There are other projected lines ,of road 
which may be built in the near future. If an}^ one of thèse companies 
can, under this act, obtain its supply of fuel from the public lands of the 
United States, then ail can, and it matters not whether the lands are 
minerai or non-minerai lands from which the fuel is severed. This, act, 
the first section of which iê above quoted, originated in the senate. Tha 
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discussiJjn dïthe bill iri thë senate Was thorough and animated. The 
JDill pasà'éd that body, ahd'iwent to the house of représentatives. There 
it was amended in some, respects, and, among others, by the addition 
of the provisp above quoted. This amendaient was adopted in the house 
without discussion. The bill was returaed to the senate, and there the 
amendment was accepted and adopted without debate. 7 Cong. Rec, 
45th Cong., 2d Sess. , pt. 4, pp. 8328 and 3450. This shows the unan- 
imity of congiress on i;his subject. The proviso had only to be suggested 
tobe adopted by both hoùses without debate. It is t^e duty of the 
courts to enforcethis statu te without equivocation. -Without positive 
license by statute, or other compétent authority, no person or corpora^ 
tion can lawfully eut or use the timber eut upon the public lands, be they 
minerai lands or otherwise. The United States, as proprietor of the pub- 
lic lands, may call upon the courts, by injunction, and by ail other ap- 
propriate remédies, to stay and prevent waste and spoliation of the pub- 
lic domain, and to enforce any statutes, pénal or other, enacted for that 
purpose. The policy of this amendment or proviso, its seeming hard- 
ship upon railroads, is pressed upon the attention of the court. The 
policy of a statute, its Beverity or hardship or inconvenience, is a mat- 
ter for the considération of congréss, not of the courts. Courts are to 
«nforce laws, not mako them; to exécute, not avoid them. I am not, 
however, inclined to question the wisdom and prudence of this pro- 
viso to this statute. The supply of timber, even for fuel, in Nevada, is 
limited, and not evenly distributed. The consumption of fuel by rail- 
roads is large' and constant. If they are permitted to dénude the public 
lands of the fuel thereon, the act of congréss referred to becomes of little 
beneflt to the people of the state, and the resuit would be that the rail- 
roads, and the people also, résidents of the state, would ère long be com- 
pelled to seek their fuel supplies from abroad and beyond the limita of 
the state. This would be very oppressive to the great mass of the peo- 
ple of the state. It is, however, not a difficult matter for the railroad 
companies, having their own ample means of transportation, to procure 
tbeir fuel supplies from lawful sources. This timber and wood mentioned 
in the statute is by the statute devoted to the lawful uses of the people, 
bonajide résidents of the State, to aid in the material development of the 
varions industries of the state. The statute is berieficent in its purpose 
and object, but from its benefits ail railroads are excluded. It may be 
à serions question if those persons that eut this wood upon the public 
lands, and sold and delivered it to the défendant, are not subject to crim- 
inal prosecution for so doing. It was not eut by them for a lawful pur- 
pose. It was eut in défiance of the statute, unlawfully and wrongfully, 
and in so cutting and removing it they acquired no title thereto as against 
the rightful owûer, the United States. And the défendant, in purchas- 
ing this wood from parties having no lawful title thereto, acquired no 
title that caû làë maintaîhed against the rightful dwner, the plaintiff in 
this action. 

Judgment mUst be entered for the plaintiff for the recovery of the 
possession of 1,800' cords of wood mentioned in the complaint, or for the 
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Value thereof in case delivery of possession caniiot be' had, at the sum 
of $4 par coid, amounting in the aggregate to the sum of $5,200, lawM 
money, and for costs, and it is so ordered. 



Easteïsn Townships Bank v. St. Johnsbubt & L. 0. R. Cp. 

(Cir-cwW Çtotrt, D. Vermont. November 7, 1889.) 

1. RAIUBOAS COMFAKISS — LllASB--trLTEA ViRES. 

tJnder R. L. Vt. § S803, authorizinf? railroad companles to lease and operate the 
roads of other companies, a contract of lease by wMch the lessee guaranties the 
payment of the interest on bonds glven in payment for the construction of the roadj 
the interest being the same amount, and payable at the same times as the agreed 
rent, is vàlid. 

2. SaMB— GCARAUTT TO PAT InTEREST— CONSTETJCTlOTr. 

A guaranty to "pay the interest upon the within bond as speclfled in the interest 
coupons thereto attached, " is not a aeparate promise to pay each coupon, but is a 
^aranty of the whole interest to become due on the bonds, and^thong-b each coupon 
is for less than $100, the guaranty is not prohlbited by B. L. Vt. § 8350, requinng 
the obligations of a railroad oompany to be for not less than $100 each. 
8. Same— Nbgotiabilitt of Gtjabantt. 

Although the bonds and coupons are negotiable, the guaranty is not, It being 
nelther a bill nor a note, which instruments are alone negotiable underR.L. Vt. 
§§ 8003, 2008, and theguarantor may make any défense to an action on his contract 
by the transférée of the bonds or coupons that he could hâve made if sued by the 
original payée in the bonds. 

At Law. 

Dîckerman & Young and Albert P. Grogs, for plaintiô. 

Stephen C. Shurtleff and Richard Olney, for défendant. 

Wheeleb, J. The défendant joined with other railroad companies 
in taking a lease of the railroad of the Canada Junction Railroad Comr 
pany, not built, but agreed to be built by Bradley Barlow, and in the 
exécution of this guaranty upon 150 $1,000 negotiable bonds of that 
Company, which Barlow was to hâve in payment for building the road: 
"For value received in the use and operating of the Canada Junction 
Railroad under a lease thereof and assignments of said lease, the Mont- 
réal, Portland & Boston Eailway Company, the Southeastern Railway 
Company of Canada, and the St. Johnsbury & Lake Champlain Rail- 
road Company of Vermont, do hereby jointly and severally guaranty 
the payment of the interest upon the within bond, as specified in the 
interest oouppns thereto attached at the place and at the several dates 
therein specified* " The rent was equal to the coupons, which were themr 
selves negotiable, in amount and times of payment. The bonds ^ with 
the guaranty upon them, and coupons attached, were deliverpd to Bar- 
low, and by him pledged to the Vermont National Bank of St. Albans, 
and by that bank to the plaintiflf, to secure a,dvances of money. Bar- 
low failed wâthout aocomplishing but a small part of the building of the 
road, and his failure caused the enterpriseof building the road, and the 
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Vermont National Bank, to fail. The road has never been buîlt, and 
through thé failure and default of Barlow, the défendant, with the other 
railroad companies, has been deprived of the use and operating of it for 
which the guaranty was made. 

This suit is brought by the plaintifï, as holder of the bonds and cou- 
pons for value, upon the guaranty, to recover the amount of the cou- 
pons due, and has been heard by the court upon written waiver by the 
parties of a trial by jury. The défendant contends that the guaranty 
was wït'hout the scope of its corporate powers, and therefore void; and 
relies upon Thomas v. Railroad Co., 101 U. S,J1, RaMroad Go. v. Rail- 
road Co., 118 U. S. 290, 630, eSup.Ct. Rep. IÔ94, and Navigation Co. 
v. Railway Co., 130 U. S. 1, 9 Sup. Ct. Eep. 409, in support of this 
position; and that, 'if not, the considération has so far failed, through 
the default of Barlow, to whom the bonds were first delivered, that it 
has ceased to be binding. In those cases no poWer had been conferred 
upon the corporations in question, by their charters or the laws under 
which they existed, to enter into the contracts held to be ultra vires and 
void. The laws of Vermont, under which the défendant has and exer- 
cises its corporate powers, provide that "railroad companies in this state 
may make contracts and arrangements with each other, and with rail- 
road corporations incorporated under the laws of other of the United 
States, or under the authority of the government of Canada, for leasing 
and running the roads of the respective corporations, or a part thereof, 
by either of their respective companies." R. L. Vt. § 3303. This stat- 
ute conferred ample power upon the défendant corporation to take the 
lease, and to agrée to pay the rent as it should fall due, and doubtless to 
arrange for paying the rent, by paying couppns of the same amount or 
guarantying their payment. Railroad Co. v. Railroad Co., 34 Vt. 1, 50 
Vt. 500; Langdon v. Railroad Oo., 54 Vt. 593; Hazard v. Railroad Co., 
17 Fed. Rep. 753; To hold thèse arrangements to be within the corpo- 
rate powers of the défendant appears to be in accordance with the prin- 
ciples of, and not contrary to, the décisions of the suprême court of the 
•tJnited States referred to. The laws of the state also provide that "a 
railroad corporation, if it so votes at a meeting of its stockholders called 
foi- thait purpose, may issue its notes or bonds in sums not less than one 
hundred dollars to raise money or to extinguish any debt or liability of 
Ihe Company, on time not to exceed thirty years, and at a rate of inter- 
est not to exceed seveu per cent." R. L. Vt. § 3350. In a class of cases 
àbsolute gUaràntors of payment of promissory notes by indorsement 
upon the notes themselves hâve been holden as makers. Houghv. Oray, 
19 Wend. 202; MiU^ v. Gaston, 2 Hill, 188; Edw. Bills, 220. Thèse 
guaranties are bot upon the coupons, strictly, but upon the bonds sepa- 
rate from the coupons. If, however, they should be considered as being 
upon the coupons, so that each coupon would be a note of which the 
défendant was maker, the statute would not cover them, but might im- 
pliedly exclude them as notes of the défendant, because each one is lésa 
in amount than the statute allows. To hold the défendant to be a guar- 
aiitor of the interest on the bonds, instead of a maker of the coupon, 
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seenis to be most consistent; for the parties are to be priesumed to hâve 
intended that this contract should be good rather than void.- 

The undertaking of the défendant as it stands on each bond is to he 
construed in view of the circumstances apparent to ail under which it 
was entered into. The road was to be built before the use and operat- 
ing could be had, The value received in the use and operating acknowl- 
edged was to be received afterwards, before the respective installmenta 
would fall due. The meaning of the contract seems to hâve been that 
for the use and operating of the road the défendant and the other, comi- 
panies would see the interest paid. They assuûied that the road should 
eam enough to pay the interest as it should fall due, and that the eari^r 
ings should be applied to the pay ment of it, if not paid otherwise^ 
The considération was future, and if it failed the agreement would fail 
for want of any. 

The guaranty named no particular person as guarantee, but was open to 
whoever should acquire the bonds first. Watson v. McLaren, 19 Wend. 
557 . Barlow was the first to acquire thèse bonds as holder . Had he kept 
them he could not haveenforced them, as to either principal or interest, 
agàinst the maker; for they werè made and delivered to him foi build- 
ing the road, and when he failed to do that the considération failed. 
Relief of the maker would relieve the guarantor. This considération as 
to the maker rests upon the supposition that the instruments, although 
under seàl of the corporation, and in form and name bonds, are simple con- 
tracts, whose considération may be inquired into. ïf, however, the sèals 
conclusively import considération for the bonds, as such, in respect to 
the maker, the guaranty ia not under seal, and is unquestionably a mère 
simple contract. The considération of that which was expressed to be 
the use and operating the road, and différent from that of the bonds, bas 
failed also through the default of Barlow. He could not deprive the de- 
fendant of the considération of this contract and at the same time enforce 
it. The plaintiflf is not entitled to recover upon this guaranty unless it 
bas some right superior to Barlow's. The only source for such right is 
the supposition that the guaranty had the qualities of negotiable paper, 
and was current forwhat it appeared to be to those taking it, without 
notice of infirmity, for value. The bonds and coupons are expressly ne- 
gotiable. The guaranty is not by its own terms made to be so. The 
negotiability of the instruments with which it is connected does not ap- 
pear to be sufficient to make it so. The statuts declaring negotiability 
of bills and notes, taken from that of 3 & 4 Anne, c. 9, does not extend 
to any other instrument. R. L. Vt. §§ 2002, 2003; Edw. Bills, 319. 
Thèse collatéral çontracts, made by those not parties to the notes, are nOt 
generally understood to partake of the negotiability of the instruments 
on which they may be placed. Taylor v. Binney, 7 Mass. 479; True v. 
FuUei; 21 Pick. 140; Watson v. McLaren, 19 Wend. 557; Miller v. Gas- 
tm, 2 Hill, 188; Story, Prom. Notes, §484; Sandfm-dv. Norton, 14yt. 228; 
Sylvester v. Downer, 20 Vt. 355. Especially must this be true where, as 
hère, the principal of the instrument upon which the guaranty is placed 
is not induded in the guaranty, and the guaranty expressly rests upon 
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a separàté considération. This guaranty appears from ail thèse considéra- 
tions to haVe bèen a mère simple contract with Barlow collatéral to the 
bonds, whose character was apparent' upon its face, and whi ch could not be 
enlarged or înade more indefensible in the hands of subséquent holders, 
"with or without further lïbtice, and whether for value or othorwise. 
Trust Co. V. jBani, loi U/S.68i The Vermont National Bank âcquired 
ail the rights that Barlow had to the bonds and coupons, with the guar- 
anty on the bonds, including the right to enforce the guaranty in bis name 
so far^ aind 8o far bnly, as he coùld enforce it for any purpose. The 
plaintiff took the same rights, and does not now appear to have in any 
manner âcquired any greater. No view of thèse instruments is pre- 
sented, or présents itself, upon wbich the plaintiff appears to be entitled 
to recover fù. this case. The judgment hère must therefore be for the de- 
fendant. 



Central Trtot Co. op N'ew.Yoek v. St. Lodis, A. & T. Ry, Co. 

(Circuit Couij,È. iiyÂrhansaa. October 80, 1889.) 

BSCKTVBBS— AOnOltB AOAINBT'^SBB'VIlbB Ô:^ F^OOBSS. 

Aot Cong. Maroh 3, 1887, ^ 3, S, (H U. £[. St. 654,) provlâe that receivers In pos- 
session of property shall man»ge It according to the laws of thé state wherè It is 
situatecl, Bnd may oe sued' wlthout leave of the court by whom they were appointed. 
■ In Arkansas sei^vice of p^p^ss oji' the çlerk or station agent of a rallroad company 
is good service on the ccmpahy. Held that, where' receivers of a raiiroad running 
through Arkàdsas, who wei^ appolntèd in that staté, had removed into another 
8tat«,.thei court wouldjanthorize then^ to be saed in the state courts of Arkansas by 
service on thelr station agents or derkstherein. , 

In Equity. Application to establish validity of service in sùîts against 

receivers. j > 

The defeûdaiit; company owil and operated a raiiroad, beginning in 

Missouri, a,hd running across the state of Arkahsas into Texas. On a 

bill for foreclosure, filed by the .trustées of the thortgage bondhblders in 
"the easteim district bf' Missouri, a receiver was appointed, and upon a 

IJke biU filed in this district the same person was appointed receiver in 
' thîs dibtriët, 'ànd afterwards a seéond receiver was appointed to act jointly 

with thé' firàt. The receivers e^tàblished their office in St. iipuis, Mo. 

Complaiiit Was màdé to the court in Arkansas that persons having claims 
' against thé réçeiverg which the^ ïefused to allow were prevented from es- 
;|abiishing the justice of their claitùà by suit in the state courts, because 

Personal service of the sùmmons cbuld not be had on the receivers, and 
*^thé validity bfsèi'vice on their 'station agents was disputed. ' 

pAtpwÉLii, Jlî (ajfer étdting iJiJg Jacte 08 abcve.) A récent lïct bf con- 

gfeSscbntains t^ese provisions: 

j "Sèc. 2. That Whenevér, in any cause pènding in any court of Ihe United 
'States, thérésiiàïl bé à tecéiver or manager in possession of any property, 

nnth receiver or âtiailagèrsllall managé and operatesùch property acoérditig 
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to thçreqniremenfcs o( the, valifl laws of the staté In^which sach property shall 
be situated, in the same manner the owner or possessor theieof would bô 
bôund to do if in possession thereof . Any receiver or manager who shall, wiil-> 
fully violate the provisions of this section shall hé deemed guilty of a misde- 
meanor, and shall, On conviction thereof, be punished by a fine not exceeding 
$3,000, or by iniprisonment not exceeding one yeàr, or by both such punish- 
ments, in the discrétion of the court. 

"Sec. 3. ïhat every receiver or manager of any property appointed by any 
court of the United States may be sued in respect of any act or transaction of 
his in carrying on the business connected with such property, virithout the 
previous leave of the court in which such receiver or manager waa appointed; 
but such suit shall besubject to the gênerai equity jurisdiction of the court in 
which such receiver or manager was appointed, so far as the same shall be 
necessary to the ends of justice." Sections 2, 3, Act March 3, 1887, (24 U. 
S. St. 554.) 

Thèse sections were re-enacted in act of August 13, 1888, (25 U. S. 
St. 436.) This act was intended to correct abuses that had grown up 
under the old practice, some of which were pointed out before the pas» 
sage of the act, in the opinion of this court in Dow v. RaUroad Co., 20 
Fed. Rep. 267. The act abrogates the old rule On the subject of suin^ 
receivers. It is no longer unlawful to sue a receiver appointed by & 
United States i court without leave of the court appointing the receiver. 
The court now has no discrétion to say when its receiver may be sued. 
The act gives the right, without condition or qualification. It is a right 
not to be nullifled , evaded, or abridged. No conditions can be imposed 
on its exercise. , The court must give effect to the aCt. It has no dis^ 
cretion to do anything else. "Rights under our System of law and pro- 
cédure do not vest in the discretionary authority of any ofBcer, judicial 
or otherwise." Ex parte Parker, 131 U. S. 221, 9 Sup. Ct. Rep. 708. 
The road the receivers are operating under the authority of this court 
runs clear acposs the state, a. distance of 300. miles; but the receivers 
hâve established their office in St. Louis, Mo. , where they remain, and 
when sued cannot be found and personally served with process in this 
State. The right to sue the receivers necessarîly carries with it the right 
to serve the required process to make the suit effectuai. This is impliéd 
in the act. What is implied in an act is as much a part of it as what 
is expressed. Process need not be served on the raiiroad receivers per- 
sonally. It would be impracticable to do so in many cases. It isim- 
practicable in this case. The receivers, like the raiiroad company, can 
operate the road only through their t^ents, who inust always be within 
the jurisdiction of the courts of the state in which the road is operatled. 
For a court to permit its receivers to remain beyond the jurisdiction of 
the state courts, and refuse to give eflect to service on their agents in the 
state, woUld effectually preclude the citizen from sning them inthë state 
courte, and would be a complète nullification of the act of congress. 

It has long been the rule in this district that receivers of railroads ap- 
pointed; by this court might be sued without the spécial leave of the 
court, and that service of the summons on his station agents should be 
good service où the receiver. This practice is now in harmony with the 
act of congresa and the statutes of this state. In this state service on the 
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"clerk or agent ofany station" of à lailroad company îs good service on 
the Company. The receivers take the place of the railroad company in 
the opération of the road. The act of congress requires them to operate 
the road comformably to the laws of the state, and as the railroad com- 
pany was bound to operate it. The station agents become the receivers' 
agents, and service on them ought to be good service on the receivers; 
and under the act of congress and the statutes of this state, it probably 
is; but to rémove any doubt the court will pass the folio wing order: 

"The Central Trust Company, New Tork, vs. The 8t. Louis, Arkansa» & 
Texas Railway Company, in Arkansas and Missouri. 
"It appearing to the court that S. W. Fordyce and A. H. Swanson, the re- 
ceivers in this cause, bave established their office, and hâve their officiai dom^ 
icile as such receivers, in St. Louis, Mo., and that they cannot be personally 
served with process issued against them by the courts in this state, because 
they are tiot' fôûnd in the state, it is therefore ordered that the service of a 
copy of aAy sammons or writ, héretofore or hereafter issued against said re- 
ceiy ers in this state, upon the clerk or station agent of said receivers at any 
station or dépôt of said railroad in the county where the same was or raay 
be issue^^fShall bedeeraed and cbnaidered as a good and valid service of such 
Bummons or writ on said receivers. " 

The receivers are instructed, and désire, to settle ail valid claims 
against them without suit. 

; l%\s prdper to add that, when the receivers or their agents hâve set- 
tled and allowed a claim, it will be paid in due course of administration, 
and a suit and judgment on such claim will not hastôn its payment. 



New Ormans, M. & T. R. Co. v. Neghotto. 

(Cinoult Court, J;. £>. Xiouisiano. November 16, 1889.) 

Taxation— Bbi^nbous Assessment. 

tJnder Aot La. 1882, No. 98, § 8, reqiilHng eaoh tax assessor to ascertain the tax- 
able pMperty in his district, both by «xàtnination of the records of conveyanœs and 
by inquiries, etc., au assessment in the name of former owners, whose tiûe has been 
divested by bankrnptcy sale, and who are not in possession, and au adjudication oX 
the labd, ta the state for non-payment of the taxes, are void. 

,,,InEquity. On motion for injunctioû. 
jÇaj/iie <fc Zïenegire, for corn plàinant. 
/., i2. ^ecfciW<A,, for défendant. 

Pardeî:, J. On July 31, 1866, the city of New Orléans, by proper 
act, sold and conveyed to Messrs. Kennedy & McKeon, a commercial 
firm doing business and residingrin the city of New Orléans, two certain 
bdltiixe lots iui the square' No. 17 A, bounded by Notre Dame, Julia, 
Delta, and Wa1:er streets. January 3, 1868, Charles McKeon individu-' 
ally, and as a member of the commercial firm of Kennedy & McKeon, 
made a snrrender in bankruptcy, and on the 4th day of January, 1868, 
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was duly adjudicated a bankrupt individually, and as a member of saîd 
firm. Ou his scbedules, Ihe said bankrupt surrendered the property 
aforesaid , and thereafter it was taken possession of by the assignée under 
the orders of the bankrupt court, and held as a part of the estate of said 
bankrupt. Thereafter, as a part of the said estate, it was ordered sold, 
and was sold at auction, and one W. S. Williams beeame the purchaser 
on the 17th day of March, 1871. The assignée in bankruptcy, hj proper 
conveyance, conveyed the said property, in pursuance of said sale, to 
said W. S. Williams. Afterwards, on the 22d day of August, 1883, the 
said W. S. Williams, in an act reciting the aforesaid sale and purchase 
in bankruptcy, declared that said lots were purchased by him for the 
New Orléans, Mobile & Texas Railroad Company, and be therein assigned 
and conveyed said property, with ail rights and claims, to the New Or- 
léans, Mobile & Texas Railroad Company. Both of the two last-men- 
tioned acts were duly registered in the conveyance office in the city of 
New Orléans on February 11,1 885 . Immediately after the sale, as afore- 
said, by the assignée in bankruptcy, to said Williams, complainant en- 
tered into the possession of said property, and built thereon section- 
houses, and ever sinoe bas been in the open, notorious, and public pos- 
session thereof. In the years 1882 and 1883 the said property was listed 
and assessed for taxes to the state of Louisiana in the name of Daniel 
Kennedy and Charles W . McKeon. The said ta xes, so li sted and assessed, 
not being paid, on November 24, 1884, the state tax coUector of the first 
district of the city of New Orléans, by his deputy, claiming to act under 
authority of and in compliance with act No. 96 of 1882 of the Laws of 
Louisiana, ofFered the said property for sale for such delinquent taxes, 
and at such sale adjudicated the same to the state of Louisiana. After- 
wards, on the 4th day of February, 1885, the said state tax coUector ex- 
ecuted a conveyance of said property to the state by two distinct acts of 
sale, — one on the adjudication for taxes due in 1882, and the other upon 
the adjudication for taxes due in 1883. On the 13th day of June, 1889, 
Mr. Harrison Parker, state tax coUector of the first district of the city of 
New Orléans, claimiug to act under act No. 80, (approved July 12, 1888,) 
of the Laws of the State of Louisiana for 1888, and claiming to bave com- 
plied with ail the requirements and formalities of said law, proceeded to 
ofFer for sale, and did sell, the aforesaid property to D. Negrotto, Jr.; 
and afterwards, on the 15th day of August, 1889, by public acts before 
a notary, in pursuance of said sale, did exécute to said Negrotto deeds 
of sale of the property aforesaid, ,tberein reciting a compliance with re- 
quirements of the said act of 1888 in ail particulars. The complainant 
brings a bill to quiet his title as against the said Negrotto, and to cancel 
and annuJ the aforesaid conveyahces as clouds upon his title. The de- 
fendant has filed an answer demurring to the jurisdiction of the court, 
exhibiting his deeds under the act of 1888, and claiming thereunder a 
perfect title. 

The case bas been submitted upon a motion for an injunction pendmte 
lite. It séems clear that under the sale in bankruptcy, and the title in 
pursuance thereof, Williams beeame and was possessed of the légal 



(430 FBDiaiAL BEPQRTEB, vol. 40, 

titk to the property in question; aad that by his subséquent conveyance 
to the com^ainant, and the complainant's open, notorious, and adverse 
possession for over 15 years, the i complainant acquired and bas a full 
and complète légal title by deed ftnd prescription; at ail events, com- 
plainant has sufficient and adéquate légal tilîe to, maintain the suit to 
remove a dôud from his title. It also appears certain that, in 1882 and 
1883, Dtiniel Kennedy and Charles McKeon were not the owners nor 
possessoM of the said property, and that forthose years the said prop- 
erty waa assessed in the name of a person not the owner. It has long 
been well settled in Louisiana that an assessment of property not made 
in the naiHe of the owner, when the law requires that property shall be 
assessed in the name of the owner, is a, nullity, and, if assessed in any 
other name, the assessment is defective, and cannot be the basis for a 
légal tax-sale. In the case of Mnapereau v. New Orléans, 88 La. Ann. 4U0, 
the suprême court of the state, in speaking of an assessment for the year 
1882, wbero the plaintifif had purchased in July, 1881 j and where the 
assessment of 1882 was in the name of her vendor, said: "It requires 
no argument to say that the assessment of 1882 was an absolute nullity, 
and that itcould not be the basis for a lawful tax-sale;" citing Lagw v. 
Boagni, 32 La. Ann. 912; Quidry y. Brcmssard, Id. 924; Marin v. Sher- 
iff, 80 La. Ann. 293; and, to the same effect, cases may be cited from 
the tenth Annual to the fortieth. The law in force at the time the 
assessmentin 1882 was made; (Aot96 of 1882, § 8,) provided that "each 
tax assessor, on or after the lat day of January, shall diligently exam- 
ine the redords in the offices of mortgages and conveyances, and the ab- 
stract of land-entries, and shall otherwise make faithful inquiry and in- 
vestigation, .to ascertein what taxable property in his district or parish 
belongs to résidents, and to absent owners, and to unknown owners," 
etc.; and section 7 of the same aet provided "that if the lands to be as- 
sessed be a tract or a lot known by a name, or if the owner's name be 
knownjit shall be designated by those particulars and by its bounda- 
ries." Under a law to the same purport, the suprême court of the state, 
ip the case of Mann v. Sheriff, sup-a, said: 

"Beferénee to the public archives is one of the means of ascertaining the 
tltle to and descriptiou of immovables subject to assessment; but it is not the 
only onç. Xhe law is Imperative. Tbe assessor miist, by diligent inquiry, 
ascertain the Qames of ail the iAhabitants of their respective piirishes, whether 
taxable for licehses or for property, or on botb, and also ail tbe taxable prop- 
érty withln tbe same." 

At the time of the assessment in question, the records of the bank- 
ruptcy court in New Orléans were teeming with transfers of titles to im- 
movable property in the city oî, New Orléans, and such records were 
,qpen tO; inquiry by tax assessojps. If the tax assessor in the first district 
of New Orléans had examined those records, or had examined the prop- 
erty itself, he would bave been at once informed by inspection who was 
the true owneiP of' the property in controversy. The complainant's bill, 
supported by affldavits, shows many minor irregularities on the part of 
the officiais of thé state in advertiging, seUing, and çonveying the prop- 
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ertytinder the requirements of acts of 1882and 1888; but itisnot neces- 
sary to consider them at this time. For the purposes of this motion, it 
is sufficient to find that the complainant's title is a légal one, and that 
the tjtle relied upon by the defendantis a nuUity, under the act of 1882, 
under which the property was assessed, advertised, and adjudicated to 
the State, beoause the property waa not assessed in the name of the 
owner. 

The effect of the act of 1888, and the defendant's deeds thereunder, 
remains to be considered. The said act of 1888 in terms provides for 
the advertisement and sale of ail immovable property bid in for, and ad- 
judicated to, the state for taxes for the year 1880 and subséquent years. 
It déclares that ail assessments on such property are légal and binding 
in every respect on parties interested in the property, and that the titles 
tb the state, as acquired under adjudications for unpaid taxes, are good 
and perfect. Section 4 of said act is as folio ws: 

"That each tax collecter shall, as soon as said adjudications to bidders are 
made^ and complied witb, exécute to each purchaser a deed of sale, in au- 
thentic form, of each speciflc pièce of property, a duly-^certifled copy of which 
deed shall be prima fade évidence of thefoUowing facts: (1) That the prop- 
erty conveyed in said deed was subject to taxation at the time of the assess- 
.ments thereof ; (2) that none of the taxes for which said property was adju- 
dicated to the state were paid; (3) that the property was not redeemed at the 
time prescribed by law. And the said duly-certified copy of said deed shall be 
conclusive évidence of thei fpllowing facts: (1) That the property was listed 
and assessed accordingto law; (2) that the taxes were levied accord! ng to 
law : (3) that the property described in said deed was adjudicated to the state 
accordingto law; (4) that thè property was advertised according to law; (5) 
that the property was adjudicated and sold to the purchaser as stated in said 
deed; (6) that ail the prerequj sites of the law were complied with by ail the 
officèrs from the listing and assessments of said property inclusive, up to, and 
including the exécution and registry of the deed to the purchaser. And duly- 
cértiâed copiés of said deeds shall be full proof of ail contalned therein. The 
proof pf payiùent of only a portion of the taxes for which the property, was 
adjudicated to the state shall not in any manner affect the valldity of the sale 
to the purchaser; and, in order to iuvalidate the sale to the purchaser^ it shall 
be necessary for the party attacMng it to prove that ail the taxes for ail the 
year for which the property was adjudicated to the state had been paid bèfore 
the adjudication to the state, or that the property was redeemed, according to 
law, for ail the year for which it was adjudicated to the state, or that the same 
was exempt from taxation for ail the year for which it was adjudicated to the 
state." 

The effect of this act bas never been passed upon by the suprême court 
of the state; but one similar in many respects, and, as I think, différent 
in material matters, bas been recognized as valid, as to the effect of the 
ideed of sale executed in accprdance with its provisions. In re Lake, 40 
La. Ann. 142, 3 South. Eep. 479; In re Douglasa, 6 South. Rep. 676. 
The title to the act does not state one of its objects to be the validation 
of assessments, adjudications, or titles theretofore made. See Coiist. La. 
art. 29. The act seems to go beyond the constitution, for article 210 of 
the Lbuisiana constitution déclares "that ail deeds of sale made, or that 
may be made, by colléctora of taxes shall be received by courts in evi- 
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dence as prima fade valid sales." The same article of the constitution 
déclares thaï, prior to the sale of property for taxes, the delinquent shall 
bave notice which shall not be by publication, except in case of un- 
known owner, and that the property shall be advertised for sale in the 
manner provided for judicial saJes. The act of 1888 présumes notice 
and advertisement, and, as a healing act, it dispenses with the constitu- 
tional requirements to a valid tax-sale. The act is rétrospective with 
regard to assessments and adjudications prior to 1888. See article 8, 
Rev. Civil Code; article 155, Const. La. It purports, in terms, to cure 
defects that under the settled jurisprudence of the state are absolute nul- 
lities. It is a législative déclaration on the pari of the state of title in 
itself. Thèse objections are so serious that at présent I am not prepared 
to give fuU effect to said act in this case, nor, in fact, any more efifect to 
defendant's deeds of sale as évidence than the coûstitution of the state 
déclares deeds of sale made by collectors of taxes shall hâve. The case 
may be prepared for final hearing, and then subraitted to a full bench. 
In the mean time, the injunction pmdoite may issue on complainant's 
giving bond, with security, in the sum of $2,000. 



WoLF et al, V. CooK et al, 
{CireuM, Court, JE. D. WUoonsln. November 35, 1889.) 

1, Amendments— Writ of Attaohme}?t. 

Eev. St. Wis. Si 2829, 2830, requlre the courts to disregard any errors not affeot- 
ing substantiai right, and glve power to amend any process by correoting mlstakes. 
at any stage in the prooeedings. Rev. St. U. S. §i 948, 954, provide that the oourt» 
may allow amendment of any process when the defect is not prejudicial, and that 
no writ shall be abated or quasned for waut of form. Section 646 provides that on 
remo val of a suit f rom the state court any attachaient shall bold the goods, the same 
as under the state laws. Seld, that where a seal is omitted by mistake f rom a writ 
of attachment issued in a suit begun in a Wisconsin court, but removed to the féd- 
éral court, the latter court will regard the writ aa ameuded in that particular, as it 
would bave been so amendable under the state laws. 
8. Same— Waivbb. ~ 

By moving to set aside the levy on other grounds, and failing to objeot to the dé- 
tective ivrit before filing the statutory bond for the release of the property, défend- 
ants waive ail objection to,the writ. 
8. Bame. 

By giving bond and receiving restitution of the property seized, défendants waiva 
. the objection that the property was not subject to attaohment. 
i. Plbabing — Pendenot op Priob Suit. 

Pendenc^ of à libel in admiralty against a vessel is no bar to an attaohment sait 
at law against the owners, for the same cause of action. 
5. Abuse dp Process. 

Whether tbe levy of an attachment In an action in personam upon the rea bonded 
in a proceeding in rem for tbe same debt is abuse of process, gruœre. 

At Ijaw. 

In May, 1889, the plaintiffs brought suit in the circuit court of Mil- 
waukee county, to recover an alleged balance of account of $14,999.41, 
for services, materials, and moneys furnished the défendants between 
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October 1,1887, and Junel6,1888. Atthe institution of the suit a writ 
of attachaient was issued against the property of the défendants, as non- 
residents of the state, by virtue whereof the sheriflf of Milwaukee county, 
on the 20th day of May, 1889, seized the stearn propeller Huron City, 
then at the port of Milwaukee, as the property of the défendants. On 
the 23d of May, the attached property still remaining in the custody of 
the sherifif, the défendants moved the court to set aside the levy under 
the writ, because, as alleged, the vessel seized was not subject to attach- 
ment in the action. This motion proceeded upon the ground that in 
June, 1888, the plaintiffs filed their libel in the district court of the 
United States for the district of Indiana against the propeller Huron City, 
for the same debt sought to be recovered in this suit, and claimed to be 
a lien upon the vessel, enforceable in the admiralty. In that admiralty 
proceeding, process was issued, under which the vessel was seized by the 
marshal, and held in custody until the filing of the usual stipulation by 
the claimants (défendants in this action) in the sum of $25,000, with 
Burety, conditioned to abide by and pay the nnoney awarded by the final 
decree in such admiralty proceeding, when the vessel was released and 
surrehdered into tbe possession of the claimants, (défendants in this suit.) 
It was also alleged that the amount claimed by the libel is the same lia- 
bility and claim sought to be recovered in this action. The libel allèges 
repairs and supplies furnished the Huron City at the port of Milwaukee 
between October 1, 1887, and June 16, 1888, and a balance due there- 
for of $16,149.23. It is conceded that the claim hère includes, with 
other charges, the claim preferred in the libel. The admiralty proceed- 
ing is still pending. On the 24th day of May the state court overruled 
the motion to set aside the levy. On the next day the défendants duly 
delivered a bond, pursuant to statute, conditioned to pay such judgment 
as might be rendered in the suit; and thereupon the vessel was released. 
On the 19th day of June, upon the ex parte application of the défendants, 
the state court ordered that the défendants' application to vacate the levy 
"stand for a rehearing," and assigned such rehearing for June 29th. 
The motion upon which that order was granted allèges for cause that the 
property attached was not subject to seizure, andis ground ed upon the 
same facts and records considered upon the original hearing of the mo- 
tion. The only ùew fact disclosed is the giving of the bond, and the re- 
lease of the vessel, subsequently to the order of May 24th. Upon the 
22d day of June the défendants filed in the state court their pétition and 
bond for the removal of the cause to the fédéral court; and such order 
was niade, accordingly, on that day. The défendants now hère renew 
the motion pending in the state court at the time of the removal of the 
cause, for the release of the levy under the writ of attachment. They 
reassert hère the grounds upon which the motion there was based, and 
urge the further ground that the writ of attachment was void upon ita 
face, and no lawful levy could be made thereunder. It appears from 
the record that the writ issued ont of circuit court, but, by misprision 
of the clerk, was sealed with the seal of the superior court; both courts 
having the same clerk. The plaintiffs, on their part, move to amend 
v.éÛF.no.S— 28 
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the writ of attadiment by afflxîng the proper seal of the state circuit 
court. This is opposed by the défendants, who assert that the writ is 
without seal, and therefore a mère nullity, and not amendable. 

Geo. D. Van Dyke, for plaintiffs. 

E, P. Smith and Geo. P. Miter, for défendants. 

Jeneins, Si , (afier ataUng ihe facls as àbove.') Undoubtedly , at common 
law, an unsealed writ wasvoid. Insurance Oo. v. HaUoek, 6 Wall. 556. 
The rule grew eut of the conditions of society and the necessities of the 
State. An original writ issued eut of chancery, and in the name of the 
king, the " fountain of ail justice." It was a grant of jurisdiction from 
the sovereign to the court to which it was returnable; a sort of commis- 
sion to the court of law to hear the cause. It was called by Coke "the 
heart-strings of the common law.* The seal to the writ was the symbol 
of sovereign power; the authentication to the king's commission, the bap 
sis of ail jurisdiction. Without the seal, tb«) writ was void; conferring 
bo right to the exercise of judicial authority, because the commission 
lacked the expression of royal sanction manifested by thé great seal of 
state. Judicial writs were issued by the courts, and bore teste in the 
name of the chief justice of the court by which they were issued. The 
seal of the court authenticated ihe exercise of delegated judicial author- 
ity, not the grâût of jurisdiction, and so possibly was of inferior consid- 
ération. 

It is in the conditions of ancient society that wè must search for the 
importance attached to the seal. In early times, with respect to ail in- 
struments, whether private or public, the seal was the chief and es- 
sential proof of the authenticity of the document. It Was guarded with 
jealous care, to prevent its unauthorized use. One instance is recorded 
of a seal aeparable into four parts ; the parts àssigned to separate keep- 
ers, as additiônal security against its fraudaient employment. In that 
day the seal upon its face identifled its owner. Writing was not com- 
mon as now, and there was necèssity to authenticate the exécution of doc- 
uments by some solemn aot, speaking the consent of the party. The 
seal met that nécessity; as to private writings, a substitute for the sig- 
nature. It is, however, a long way from the spea,klng sèal of that day 
to the "unsightly excrescence," the meaningless, printed scroU, orwritten 
sorawl, of the présent. In the naarch of civilization and the diffusion 
of knowledge, the private Seal has outlived its usefulness. That it still 
exists an essential to the validity of any private writing, is but another 
illustration of the truth that the customs of a people long survive the 
necèssity which gave them birth. There is much sound common sensé 
in the railing sarcasm ôf Judge Lùmpkin upon the subject of the seal, in 
Lowe V. Monis, 18 Ga. 150,— -carried, perhaps, too far, when applied to 
officiai seals. Formality is yet a necèssity in the administration of gov- 
emment. Thé' compulsion of authority is still çsaential to the well-being 
of society, and authority needs the concomitants that appeal to the 
sensés, exàcting obédience, commanding respect. The average mind 
yet needs mentâ jérutches. Thèse are found in cérémonial dress, giving 
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soleranity ançl impressing the imagination. Without any undue révér- 
ence for formality, it is, to my thinking, still most necessary and proper 
that judioial process, and. the proceedings of judicial tribunals, should be 
characterized by such adhérence to form and ceremony as shall secure 
décorum, and add dignityand impressiveness to the administration of 
justice. But formality should never be permitted to work injustice, or 
deny substantial right. The importance attached to the seal to writs 
was founded, not only in the révérence paid to ail manifestations of kingly 
authority, and in the customs of society, but also in the necessities of 
the state. The seals of courts were lodged with custodians appointed by 
the king, and the sealing of the writ had to be purchased. This was a 
profitable source of revenue to the crown, and may hâve been the chief 
reason for the stringency of the rule. 

I find no authority in England to amend the writ with respect to the 
seal. As early as the time ot Henry VI., parliament intervened to mit- 
igate the rigor of the law, and to prevent miscarriage of justice arising 
from the subtleties of the common-law lawyers, and the mischievous er- 
rors of the clerks of courts, and by statuts (8 Hen. VI. c. 12,) au- 
thorized the courts to amend writs and process issued by them, and to 
reform ail therein arising from misprision of the clerk. This act clearly , 
I think, did not apply to original writs, which theoretically were issued 
by the king himself, not ont of courts of law, and were sealed with the 
great seal, — ^never in the custody of the courts to whom power of aniend- 
ment was granted by the act. I think, also, the statute had no référence 
to the seal to judicial writs, since its omission could not arise from mis- 
prision of the clerk, who was not its custodian. It was assumed other- 
wise, however, in JHunter v. Tumpike Cb., 66 Ind. 213; but I am re- 
ferred to, and bave found, no décision in England which recognizes any 
authority to amend any writ, original or judicial, with respect to the 



In this country, jurisdiction is vested by the constitution. The mat- 
ter of revenue, is not présent, tocomplicate thè question; and the clerk 
is custodian of the seal of the courts. There would seem to be no reason 
why power should not inhere in the court to correct ail errors in its pro- 
ceedings caused by its officers, whether with respect to the seal to a writ, 
or otherwise. Cessât ratîone legw cessât Ux. The power to amend by re- 
quiring the omitted signature of the clerk to the writ is allowed, upon 
the principle that a court will not permit its suitors to suffer from the 
misprision of its officers, I fail to discover any greater sanctity in the 
seal than in the signature of the officiai charged with the duty of issuing 
the writ. There are respectable authorities holding to the inhérent power 
of courts to amend with respect to the seal. Jackson v. Brown, 4 Cow. 
650; People v. Dunning, 1 Wend. 16; People v. Steuben, 5 Wend. 103; 
Dominick v. Eadcer, 3 Barb. 17; Sawyer v. Baker, 3 Greenl. 29; SeaweU v. 
Bank, 3 Dev.279; PurceU v. McFarland,! Ired. 34; Clark v. HeUm, là. 
421; Oartwrîghtv. Chabert, 3 Tex. 261; Lowev. Morris, IS Ga. 147; Ar- 
nold V. Nye, 23 Mich. 286, 293. In Baiiey v. Smith, 12 Me. 196, the 
suprême court of Maine held the writ there not amendable with respect 
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to a seal, because an original wrît, and thereîn distînguîshed îts former 
décision in Sawyer v. Baker, supra, involving a final writ. It must be 
tbat the writ in Bailey v. Smith was a writ of error, this being the only 
original writ remaining. I whoUy fail to appreciate the distinction 
drawn, since ail writs, with us, emanate from the court. In People v. 
Steuben, supra, and Lowe v. Morris, supra, a writ of error was, however, 
held amendable. The right to amend hère need not, however, be rested 
upon any question of inhérent power. 

The statutes of Wisconsin provide liberally for amendaient of ail er- 
rors. The courts are required to disregard any error or defect in any 
proeeeding not affecting substantial right. Rev. St. Wis. 2829. Power 
is given at any stage of the action, before or after judgment, in further- 
ance of justice, to amend any process by correcting a mistake in any re- 
spect. Section 2830. The court of final resort of the state bas repeat- 
édly construed tbose statutes to aùthorize the affixing of a seal to a writ 
omitted through mistake. Sfrongr v. CafMn, 3 Pin. 121; Corvnthv.Bank, 
18 Wis. 560; SaUn v. Auslin, 19 Wis. 421. A like lilDeral rule was ap- 
plied to amendments of criminal warrants. Keehn v. Stein, 72 Wis. 
196, 39 N. W. Rep. 372. In pther states the same construction bas 
beén given to like curative statutes. Talcott v. Rosenberg, 8 Abb. Pr. 
(N. S.) 287; Murdough v. McPherrin, 49 lowa, 479. The fédéral gov- 
ernment, equally with the governments of the states, bas sought to cure 
ail formai errors. It provides (Rev. St. § 948) that thé court at any time 
may allow amendment of any process retumable to or before it when the 
defect is not prejudicial, and (Id. § 954) that no writ shall be abated, 
arrested, quashed, or reversed for defect or want of form. 

It is, however, insisted that, the writ being absolutely void, under 
tbe rule of the fédéral court in Insurance Co. v. HaUock, supra, there was 
nothing to amend. If that be so, an anomalous resuit would foUow. 
Hère is a writ that, abiding in the state court, was not void, — merely 
defective, and amendable. Under tbe higbest judicial authority of the 
state, it was a valid protection to the officer executing tbe writ. By the 
simple process of removal of the cause to the fédéral court, because of 
the diverse citizensbip of the parties, that which was valid and efifective 
becomes void, and as though it had ne ver been, — a mère waste pièce of 
paper. The executive ofRcer of the state court, who, prior to the re- 
movai of the cause, was justified in the exécution of the writ, by the 
mère act of removal becomes a trespasser ab inUio. It would requiré a 
précise déclaration of superior and constraining authority to require me 
to' hold to such absurdity. I do not so read the décision in Insurance 
Co. V. HaUock. There no question of inhérent power to amend, or of 
curative statutes, was invoked. Indeed, the statute authorizing amend- 
ment of process by the fédéral courts (Rev. St. 948) was enacted subse- 
quently to that décision. The court, in its opinion, refers to the case of 
Overton v. Oheek, 22 How. 46, holding that a writ of error was void for 
want of a.seal. Yet, since the statute, (17 St. 197,) it bas been ruled by 
that court that a writ of error may be amended, where the seal to the writ 
is wanting; Semmes V. U. S., 91 XJ. S. 21, 24. The ruling of Pomeroy's 
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Leaseev. Banh, 1 Wall. 592, cîted in Insurance Oo. v. ffaUocTc, tbatabill of 
exceptions must be under the seal of the judge, would seem overruled 
by Qeiieres v. Camphell, 11 Wall. 193, but upon other grounds than hère 
considered. In TUton v. Cofidd, 93 U. S. 167, the court cites approv- 
ingly the case of Talcott v. Èosmberg, supra, holding that a writ may be 
amended by adding the seal. The power so to amend bas been recog- 
nized in other fédéral courts, {Peasleev. Haberdro, 15 Blatchf. 472; Dwight 
V. MerriU, 4 Fed. Rep. 615; Paper Oo. v. Paper Go., 19 Fed. Rep. 252,) 
and is clearly within the intendinent of the conformity act, (Rev. St. § 
914.") The question affecta the legality of a writ authorized by a state 
statute, and issued out of a state court, and its reformation under the 
laws of that state. Under the statutes of that state, as ruled by its high- 
est tribunal, the writ was voidable, — not void,-^nd was amendable as 
to the seal. In such case the fédéral courts foUow the construction of 
the state statute, declared by its court of last resort. Bacon v. Inswr 
artce Ci)., 181 U. S. 258, 264, 9 Sup. Ct. Rep. 787. Removal proceed 
ings possess no quality to invalidate what was valid. The case comefs 
hère as it stood when jurisdiction was yielded by the state court. Dun- 
can V. Gegan, 101 U. S. 810, Whatever was valid there is valid hère. 
Rev. St. § 646,' (18 St. 470.) Whatever was amendable there can be 
corrected hère. Whatever defect was waived there is waived hère. The 
reinovâl is not effectuai to work destruction to valid but defective pro- 
cess of the state court. It would be gross perversion of justice to per- 
mit it. I know of no fédéral authority, properly read, that would sanc- 
tion it. The défendants cannot now complain of the defective writ. 
They waived ail objection on that score by moving in the state court to 
set aside the levy thereunder upon other grounds, and by failure to raise 
the objection prior to the release of the property to them upon tiling bond 
for the debt. RéV. St. Wis. §§ 2742-2744; LHerdfv. Winterfidd, 24 Wis. 
143; Bank v. Mxter, 124 U. S, 721, 728, 8 Sup, Ct, Rep. 718. 

It is not now'practicable to cause the proper seal to be affixed to the 
writ, since the state court is divested of ail jurisdiction of the cause. It 
would seem Just, in the peculiar conditions, to enforce the équitable 
doctrine that the court will deem that donc which ought to bave been 
donc- It will therefore be ordered that the writ stand amended, and be 
held valid and effectuai, to ail intents and purposes, as though the proper 
seal had been originally affixed thereto. 

The pendency of the admiralty proceedings could not be well pleaded 
to the attachment suit. The one is a proceeding in rem, against the ves- 
sel; the other, an action in personam, against the oWners. The two pro- 
ceedings are also in différent jurisdictions. Harmer v. Bell, The Bold 
Buccleugh, 22 Eng. Law & Eq. 62; Insurance Co, v. Wager, 35 Fed. Rep. 
364. 

But whether or not it is an abuse of process to levy an attachment in 
the action in personam upon the res that was bonded in the proceeding in 

>Thî8 section provides, inter alia, that on removal of a suit from a state court, any 
attachaient shall hold the goods in the same manner aa by the laws of the state it would 
hâve held them. 



438 FEDERAI EEPORTER, Vol. 40. 

rem fdr the sabiè débt is' quite another question. By her dîscharge in 
the admirai ty upoh stipulation to meet the decree, thevessel is freed of 
the lien sought to be enforced against her in that proceeding. The libel* 
ants could not hâve recourse to the ship again for the same claim, ex- 
cept, possibly, as they might hâve resort to any other property of the 
owners. And. while, technically, the right may exist to proceed against 
the owner m personam for the same debt, and in that action to attach the 
vessel,.! am strongly inclined to the opinion that courts should view such 
a proceeding with great distrust, as burdensome and oppressive, and an 
abuse of the process of the court. The Bold Bucdeugh, supra, holds 
not to the contrary. There, in.admiralty, in a proceeding m rem, there 
was a plea ôf lis alibi pendens of a suit in personam in Scotland. The 
court rightly held this plea not sustained. No question of abuse of pro- 
cess was preferred. It is also to be noted that at once, upon the âling 
of the libel, instructions were sent to abandon the foreign proceedings; 
and the answer to the plea was that there was no longer any suit pend- 
ing. There is strong intimation in Insurance Co. v. Alexandre, 16 Fed, 
Eep. 279, 282, that such additionsl attachment of property in a subsé- 
quent suit ought not to be permittied, except for good cause shoWn. I 
am, however, relieved from determining this question by the act of the 
défendants. Upon their application the state court granted rehearing 
of their motion to set aside the levy* This vacated the order of May 
24th, and left the motion pending. The condition of the case as it 
came to this court then was that, pçnding a motion to set aside the levy, 
the defetidants gave bond, and received restitution of the propertj* seized. 
That act opérated as a waiver of the motion, a waiver of any irregularity 
or defect in the process, and a waiver of any claim that the property at- 
tached cbuld not rightfully be subjeoted to seizure. Bank v. Mixter, 124 
U. S. 721, 728, 8 Sup. Ct. Rep. 718; Dierolfv. Wint&-field, 24 Wis. 143. 
It is true that since the last-cited décision the law bas been amended to 
permit a traverse, after bond given, of the affidavit upon which the writ 
issued, (Laws Wis. 1881, c. 329;) but in ail other respects the bond is 
a Bubstitute for the attachment, and "the action shall thenceforward pro- 
ceed as if no writ of attachment had been issued," (Rev. St. Wis. § 2743.) 
Thé giving of the bond waived eyery right to object to the writ, and the 
proceedings Ihereunder, — the writ not being void,— except the right to 
traverse the facts alleged as grouad for issuing the writ. The défend- 
ants, thereforey by their own act recognized that the vessel was rightly 
Bubject to seizure under the writ, and cannot now be heard to the cop- 
trary. An. order will be entered, granting the plaintiffs' motion to 
amend, and denying the défendants' motion to set aside the levy under 
the writi 
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DoGGETT, Bassett & HiLifi Co. V. Black et oi. 
(Cireuit Cmirt, D. Indiana. November 8, li89.) 

Attaohmbnt— Dbuvbbt Bojtd. 

Accidentai destruction of the property by fire iB no défense to an action on the 
dellvery bond authorized by Rev. St. Ind. § 934, provlding that défendant in attach- 
ment may keep the property by executing an undertaldng that the property shall bo 
properly kept and taken care of , and shall be dellvered on demaud to satisfy judg- 
ment, or that he wUl pay the appraised value of the property. 

At Law. 

Morris, Newbwrger & Curtîs, for plaîntiflf. 
Olaypool & Kdckam, for défendants. 

Gkesham, J. Thé plaintiff, the Doggett, Bassett & Hills Company, 
brought a suit in attachment in this court against the défendant William 
D. Black, to recover a debt, and on the Ist day of November, 1883, the 
marshal, under the writ which had issued to him in the suit, seized a 
stock of dry goods, the property of Black. Black executed a delivery 
bond, în which his c6-defendant in this suit joined as surety, and the 
goods remained in Black's possession. The obligation of the bond was 
that the attached property "shall be delivered up to said marshal 
* * * ùpôn demand, when said officer may be ready to reçoive the 
samé, in aà good condition ais the same is at this date, to be soldby said 
marshal by virtùe ofany exécution or judgment which may be rendered 
in said action against sàid Black. Purther, that said Black may sell said 
property at private sale, and when so sold shall pay the cash value 
thereof to said marshal, to be applied on said exécution." The goods 
were afterwards destroyed by fire, without fault or négligence on Black's 
party and on the trial of the suit the plaintiff obtained judgment for 
$2,222, ând the attachment was sustained. Not being able to get the 
attached goods or other property on demand, to satisfy the exécution 
that had issued to the marshal, he returned it unsatisfied, and this suit 
was brought on the bond against the principal and surety. The latter 
answered in severâl paragraphs, in the second of which he averred the 
loss of the property, as already stated, to whieh the plaintiff demurred. 

Section 924 of theRevised Statutes of Indiana provides that "the dé- 
fendant or other person having post^ession of property attached may bave 
thé sairne, or any part thereof, delivered to him by executing * * * 
a written undertaking, * *. * payable to the plaintiff, to the effect, 
that sùch property shaU be properly kept and taken care of, and shall 
be delivered to the sheriff on demand, * * * to satisfy any judg- 
ment which may be recovered against him in the action, or that he will 
pay the appraised Talue of the property." The défendants were not 
prevented from fulfilling their obligation by the act of God, or the conduct 
of thej)laintiff; its falfillment was not made impossible by law; and the 
attachment was not dissolved. The sole ground of défense set up in the 
paragraph of the answer demurred to is that the attached property was 
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destroyed by accidentai fire. That was not an act of God, and the 
court is not called upon to décide what the effect would hâve beau 
had the fire started by lightning or by some other superhuman agency. 
The défendants' counsel insista that a delivery bond, eXecuted in an 
attachment suit, is not an absolute contract for the return of the prop- 
erty on demand or the payment of its value ; but that the purpose ôf 
the statute is that the défendant shall be permitted to retain possession 
of the property by giving a bond with surety that he will care for 
and keep it just as the officer would be required to care for and keep 
it if it remained in his possession, and that the liability of the latter is 
that of a bailee for hire only. If property in the custody of an officer 
under a writ of exécution or attachment is lost or damaged while he is 
exercising that degree of care over it which is required of a bailee for 
hire, he is not liable. Authorities need not be cited in support of this 
proposition. But the relation that an officer sustains to property, thus 
in his custody, is not the relation that a défendant in attachment sus" 
tains to his own property after the exécution of a delivery bond. The 
officer siraply hôlds the property of the défendant to satisfy any judgment 
that may be obtained by the plaintiff, while the défendant retains pos- 
session of his own property for his own benefit, with the same power and 
dominion over it, including the right to sell, that he had before the levy 
of the attachment. The obligation of a delivery bond is that the défend- 
ant, the owner of the property, will properly keep and take care of it, 
and deliver it to the officer on demand, or pay its value at the time the 
bond is executed. If only part, of the attached property is delivered to 
the officer, or if it is ail delivered, but in a damaged or depreciated con- 
dition, the défendant and his surety in the bond are liable for the loss. 
If the property had remained in the custody of the marshal, and the 
attachment had failed, it would havebeen no défense, to an action on the 
attachment bond executed by the plaintiff, to haveaverred that the prop- 
erty had been destroyed by accidentai fire while in the custody of the 
marshal, and it is equally clear that the averments contained in the sec- 
ond paragraph of the answer constitute no delense to the action. There 
ia a wide différence between the possession of an officer, who levies on 
property under a writ of attachment and holds it for a particular purpose, 
and the possession of a défendant in an attachment suit of his own prop- 
erty after the exécution of a delivery bond, and it does not folio w that be- 
cause the possession and liability of the former is that of a bailee for 
hire only the liability of the latter is the same. If the défendants' 
counsel are correct, a delivery bond is a niere contract of bailment, and 
the défendant in the action becomes bailee of his own property. De- 
murrer sustained. 
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HnA ». United States. 
(Circuit Court, D. Massachusetts. November 31, 1889.) 

Clere o* Coubt — ^Action for Fées — NATBKAi.izA.'noTf Fées. 

In an action against the United States by the clerk of a district court to recover 
fées due him, défendant cannot introduce évidence to prove, In the way of counter- 
claim, that plaiutiff bas received and failed to account for fées reoeived by him in 
the naturalization of aliens, since be is not bound to account for such fées. 

At Law. Action to recover of the United States fées due plaintiff aa 
clerk. 

John Lowdl and Lewis S, Dabney, for plaintiff. 
Owen A. Galvin, U. S. Atty. 
Before Colt and Nelson, JJ. 

Nelson, J. This is a suit to recover of the United States fées eamed 
by the plaintifif as clerk of the district court of the United States for the 
district of Massachusetts. At the hearing the following facts were either 
admitted or proved, and are found by the court: 

The plaintiff was appointed clerk of the United States district court for the 
distrlctof Massachusetts on the 6th day of February, 1879, and duly qualifled 
as such, and gave the necessary bond, and held said olBce until the Ist day 
of January, 1888. The plaintiff has transmitted to the attorney gênerai, for 
each half year while he held said otHce, a return of the fées and émoluments 
of said office, verifled by oath in theform authorized and required by the at- 
torney gênerai, and on blanks furnished by the department of justice, in which 
the fées and émoluments earned from the United States, from individuals, and 
in bankruptcy, hâve been stated, as likewise his office expansés, with accom- 
panying vouchers, which returns vi^ere in each case dulycertifled bythe jiidge 
of the United States district court, for the district of Massaeliusetts, in the 
manner required and the language set fortb in said blank-aecounts. The 
plaintiff has likewise forwarded to thefirst auditor of the treasury an abstract 
of compensation due him from government cases and for attendance in court 
in each half year, with the accompanying vouchers, which abstract was in 
«ach case t'ormally proved by him in open court in the présence of the attorney 
of the United States for the district, as required by law, and was duly allowed 
by said court, and was duly audited and referred by the auditor to the ârst 
«omptroUer of the treasury. At the May terra, 1885, of this court, the United 
States, by writ dated December 4, 1884, brought an action on his officiai bond 
against the plaintiff and his siirety, in which the alleged breach of said bond 
was "that the said Hill has not properly accounted for ail moneys coming into 
his hands as required by law, according tothe condition of said bond," This 
«ause was heard by the court on an agreed statement of facts, and on Novem- 
ber 14, 1885, the judgment of said court was rendered therein for the défend- 
ant. This judgment was, on writ of error sued out bythe United States, af- 
flrmed by the suprême court. The décision of the circuit court is reported, 
25 Fed. Rep. 375, and that of the suprême court is reported, 120 U. S. 169, 7 
Sup. et. Bep. 610. 

At the May term, 1887, of this court, the United States, by writ dated April 
29, 1887, brought a second action on his officiai bond against the plaintiff and 
his surety, in which the alleged breach of said bond was that "the said Hill 
has not properly accounted for ail moneys coming into his hands, as required 
l>y law, aiccording to the condition of said bond." A trial was bad to a jury 



442 FEDERAL KEPOBTBE, vol. 40. 

therein, who rendered a verdict for the défendant, on which judgment for the 

défendant was given by the court, August 24, 1887. A writ of error sued 

ont by the United States to the said circuit court on this judgment was by the 

suprême court disraissed. The décision of the suprême court is reported, 123 

U. S. 681, 8 Sup. et. Eep. 308. In both thèse cases the breach alleged was 

thatplaintifl had net accounted for fées earned in the naturalization of aliens. 

The fées earned by the plaintifEfrbm the United States in government cases, 

and for attendahce in court, amount, for the following half years, to the fol- 

lowing sums: 

For the half year ending June 80, 1883, - - - $1,116 85 

rorthehalfyearending June30;1884, - - - 1,384 37 

Forthehalf year ending December 31, 1884, . - - 1,41192 

Por tlie half year ending June 30. 1885, - - - 1,064 70 

For the half year ending December 31, 1885, - - - 991 42 

For the half year ending June 30, 1886, - - - 1,129 96 

For the half year ending December 31, 1886, - • - 822 11 

For tbe half year ending June 30, 1887, - - - 1,166 37 

For the half ^eàr ending December 31, 1887, - - - 1,097 27 

— amountinginthe whole to $10,184.97, of which no part bas been paid to 
him. The sum which remains in each of Baid years, from 1883 to 1887, in- 
clusive, after deducting the plaintiff's necegsary office expenses and necessary 
clerk hire allowe^ by tlieattorney gênerai from the total amount of fées and 
émoluments earrièd by the plaintiff, anà returned by him iri his said émolu- 
ment ret^rns to the attorhey gênerai, ihcluding the said sums earned and due 
to him from the said United States, is less than $3,500. For the year 1887, the 
sum which remaing after deducting the plaintiff's necessary office expenses 
and necessary clerk hire, at the rate àllowed by the attorney gênerai, from 
tfhe total amount of fées and emoliiments earned by said plaintiff, and re- 
turned by him in his said émolument returns to the attorney gênerai, includ- 
ipg the said sums of $1,166.37 and $1,097.27 earned and due to him from the 
said United States, which fées and émoluments and returns do not include any 
)Eees earned from the naturalization of aiîefas, is the sum of $1,178.71. The 
ïees which the défendant daims the plaintiff is by the laws of the United 
States autborized to charge for the naturalization of aliens, and for which the 
^fendant claims the plaintiff is theréfore by law bouad to account to the said 
United States, amounted for said year 1887 to $2,482. This sum, added to 
the other fées and émoluments received by the plaintiff, would, if he recovers 
from the défendant the sums earned by him from said défendant, give the 
plaintiff, after deducting his necessary office expenses and clerk hire, a sum 
exceeding $3,500 by $160.71, and thé plaintiff consents that the said sum of 
0160.71 may be deducted from the sums earned by him from the défendant in 
said year 1887, or may be set off àgâinst the sum which the court shall ûnd 
lié is entitled to recover. 

' The plaintiff'sclaim has nevét beèn rejected or reported on adversely 
by any court, department, or commission authorized to hear ànd déter- 
mine the same. The pnly objection made by the accounting oflicers of 
.tbe treasury department to the plaintifPs accounts was that they did not 
intelude fées earned in naturalization cases, and no other objection was 
made to them at the hearing before this court, and it was conceded by 
the défendant that îli ail other respects thé accounts werecorrectly stated. 
The défendant excepted tç the jurisdiction of the court upon the ground 
that; the plaintififs elaini exceeded $10,000, withiu the meaning of the 
act of March 3,1881^.,' (24 St. 505,) But, as the plaintiff in his peti- 
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tîon limîted hîsclàimto $10,000, and expressly waîved ail right lo re- 
Cover a latger sum, the court overruled the exception, and decided that 
it had jurisdictîon to hear and détermine the case. 

The défendant at the hearing made the foUowing offer of proof : 

"The défendant offers to prove that the said Hill bas received during his 
tenure of office large suins of money, as the ordinary and usual fées, from the 
application of foreigners to be naturalized in the district court of wliich he 
was the clerk, and for the issuance of certain certiflcates of naturalization; 
for the fliing of papers, the administration of oaths, and for other officiai acts 
required hy law in the naturalization, in due manner, of foreigners. That 
the said HÙl in the proceedings used the officiai seal of the court, administered 
oaths as clerk of said court, Qled the papers as such, and performed ail the 
acts necessary to make légal such naturalization as such clerk, and that the 
fées received by said Hill in naturalization cases were so received by him in 
the usual and ordinary performance of his duties as clerk, in his officiai char- 
acter, and with the use of records and machinery of the office. That the 
clerks in nearly ail the district courts, and, in the circuits, the clerks of the 
circuit courts, hâve always included fées received by them in naturalization 
cases in their accounts rendered to the défendant. That the secretary of the 
interior, as long as such judicial accounts were under his officiai control, al- 
ways, when the matter was brought to his attention, insisted upon said clerks 
so doing. That, since such accounts were trànsferred to the department of 
justice, similar action was taken there by thesame clerk who audited them 
in the department of the interior. That, without a single instance of omis- 
sion on the part of either department, fées received by the clerks of the dis- 
trict and circuit courts in naturalization cases hâve been claimed as belonging 
to the défendant, and returns thereof and accounts therefor hâve been re- 
quired, and that, if in any returns of such clerks such fées had been omitted, 
their officiai return has been deraanded when such omissions has been known 
to said departments. That the omission of the said Hill and his predecessors 
to make returns of ail accounts for such fées was unknown to the said depart- 
ments examining and allowing such accounts, said departments believing the 
same to contain ail fées received by them in naturalization cases, and that the 
departments passing upon thèse accounts were not aware of such omission 
until an examiner of sàid department of justice reported thereon in October, 

1884. That the district court has approved the émolument returns of the 
plaintiff, who included therein no fées earned in naturalization cases, and the 
circuit court has approved the émolument returns of Circuit Clerk Stetson, 
who included one-half of said fées, retaining the other half himself. Under 
the third item of the answer, the défendant offers to prove that Hill earned 
large amounts of fées for the United States from individuals for the natural- 
ization of aliens, and did not return the same in his émolument returns. The 
défendant offers to prove that the plaintiff f ailed to account for amounts earned 
in naturalization cases, amounting during his tenure of office to $20,714. 
Under the fourth paragraph, the défendant offers to prove that the petitioner 
is indebted to the United States forofflcialearnings during his tenure of office 
not accounted for, amounting to a large sum of money, viz., to $20,714, and 
offers to prove that the petitioner is indebted to the United States amounting 
In excess of $3,000 per annum during his tenure of office. Under the flfth 
paragraph, the défendant offers to prove that the petitioner earned for the 
United States from individuals large sums of money, viz., the sums set forth 
in the émolument returns rendered by him from time to time since the time 
of his appointmerit to the time of his résignation, in 1879, $149; in 1880, 
$1,086; in 1881, $2,577; in 1882, $969; in 1«83, $1,960; in 1884, $3,223; in 

1885, $2,694; in 1886, $1,568; in 1887, $-A412; in 1888, $4,086; amounting. 
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II? allé to tbe sum of $20,714. And also offers to prove that said Hill bas re- 
ceived forservices in cases of naturalization of aliens during his tenure of of- 
fice, in 1879, $149; in 1880, $1,086; in 1881, $2,577; in 1882, $969; in 1883, 
$1,950; in 1884, $3.223; in 1885, $2,694; in 1886, $1,668; in 1887, $2,412; in 
1888, $4,086; amounting in ail to the sum of $20,714. Under the sixth para- 
grapli, the défendant offers to prove tliat the fées and émoluments earned for 
the United States, and unaccounted for during the term of said Hill's tenure 
of office, were as follows: Fées earned frotn individuals, viz., naturalization 
fées collected by the clerk, In gross snrp amounting to $20,714; and also which 
Sum was received and earned by said clerk in filing and entering papers,- and 
for divers other clérical duties relating to the naturalization of aliens; for ad- 
ministering oaths or affirmations in naturalization cases; for entering decrees 
in naturalization cases; for afflxing seal of the court. The défendant offers 
to prove that the fées and émoluments earned for the United States under 
title 30, Rev. St., by said petitioner, were more than enough to pay said peti- 
tioner the sum of $3,500 a year. Under this sixth paragraph, the défendant 
claiins and offers to prove that the fées earned frora individuals for the United 
States, (and included,) if added to the naturalization tees, (not included,) were 
more than enough to pay said Hill $3,500. Under the seventh paragraph, 
where Hill sets up refusai of United States to pay, because, etc., the défend- 
ant offers to prove that the petitioner has not included in his said returns cer- 
tain sums of money earned by him for the United States, and payable to tbe 
United States, in this: that he did not include in his émolument returns the 
sums earned by him under title 30, Rev. St., frora individuals for officiai acts, 
according to section 828, Rev. St., and, as negativing the reason for refusai 
alleged by Hill, and as assigning a reason therefor, that he bas not accounted 
for large earnings for which he is legally responsible to the government un- 
der section 857, Rev. St., naraely, the légal fées for naturalization of aliens 
under United States laws, amounting to $10,857. Défendant also offers to 
prove that it has been for many years, and during the time of the tenure of 
office of said Hill it was, the gênerai practice for the accounting offlcers to re- 
quire said fées to be included in the émolument returns of clerks of courts of 
the United States. And the défendant offers to prove further that, Hill be- 
ing legally accountable for such earnings, no settl émeut of his accounts has 
been practicable. The défendant offers to prove that no adjustraent, so far 
as the accounts of the différent accounting offlcers from time to time, charged 
with the duty of examining and adjusting the accounts of clerks of courts, 
show, has ever been œade in which such Inclusion has been knowingly ex- 
cluded, and that the practice is to include ail su<îh fées. On the question of 
j'urisdiction, the défendant offers to prove that Hill owes the United States 
more than $10,357, made up of fées earned from individuals for the United 
States, and not accounted for." 

The défendant also presented to the court the following requests for 
rulings in matters of law: 

"The défendant asks tbe court to ruie that the returns of fées and émolu- 
ments, transmitted by the plaintiff, were not full and complète returns of the 
fées and émoluments, as provided by law, in that the plaintiff had earned large 
amounts of fées for the United States from individuals for the naturalization 
of aliens, and did not include them in said returns. Under Hill's third item, 
défendant asks the court to rule, as a matter of law, that there is no require- 
çaent or authority of law by which a judge of the district court can lawfully 
pass upon or cerlify to the accuracy or amount pf clérical earnings stated in 
an émolument return of a clerk; and défendant daims and asks the court ta 
rule, as a matter of law, that that is the spécifie duty of the attorney gênerai 
of the United States; and, further, as a matter of law, that the accounts, which 
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the law reqnires a judge of the United States court, (and as is In this case a dis» 
trict judge,) to pass upon and certifyto the accuracyof, are accounts for serv- 
ices rendered to the United States under act of February 22, 1875, in causes 
in which the United States is a party in interest or of record. And, further, 
as a matter of law, that the items of earnings frum 'individuals ' included in 
the émolument returns are items for plaintiff to collect from individuals by 
direction of section 857, Rev. St., and, as a matter of law, thèse items are not 
for the offlciiil examination or certification of a judge, but are under the ex- 
clusive examination and action of the attorney gênerai. Under the seventh 
paragraph, the défendant asks the court to rule, as a matter of law, that HiU 
was required to render a full, true, and lawful return of ail fées and émolu- 
ments of évery name and character earned from the United States and for the 
United States by him, and thaï he shuuld bave included in said returns allfees 
earned for and payable to the United States, and that he should, as a matter 
of law, bave included in his émolument returns the sums earned by him, un- 
der title 30 of the Kevised Statutes, from individuals for officiai acts taxable 
according to section 828, Rev. St., to-wit, the légal fées for the naturalization 
of aliens under the United States laws, and that, withont such return, no sum 
can be ascertained to be due to said Ilill, for which the said Hili is legally re- 
sponsible to the défendant, under section 857, Rev. St. That, as a matter of 
law, the said Hill being legally accountable for such earnings, no settlement 
of his accounts bas been practicable. As to the eighth paragraph, the défend- 
ant asks the court to rule, as a matter of law, that the judgment referred to 
in said suit bas no bearing on the présent suit, in this: That the questions in- 
volved in this suit were not presented by the record in the former suit; that 
the former suit was upon an agreed statement of facts, which were binding 
only for the purposes of that suit; that it was erroneously stated in said 
•agreed facts' that it had been the praotice of the accounting offlcers of the 
government not to exact an accountof naturalization fées; and that the judg- 
ment in said suit was not remlered on the ground that the petitioner was not 
required to return the amounts earned for tiie United States, and unaccounted 
for, in the naturalization of foreigners. As tothe ninth paragraph, défendant 
asks the court to rule, as a matter of law, that the judgment therein referred 
to was based on the allégation that he, the said Hill, was not required to in- 
cjude in his émolument returns sums that he had unotHciallyreceived from in- 
dividuals in naturalization cases, and was not based on the allégation that 
said petitioner is required to include in his émoluments returns ail his officiai 
earnings for the United States from individuals. As to the eleventh para- 
agraph, the défendant claimsand asks the court to rule, as a matter of law, 
that the judgment therein mentioned bas no bearing on the présent case, for 
the reasons before recited in the eighth and ninth paragraphs. As to the 
twelfth paragraph, défendant asks the court to rule, as a matter of law, as 
heretofore claimed in the décision of the suprême court in U. 8, v. Hill, and 
the second case, U. S. v. Hill, in circuit court, is, that certain sums unoffl- 
cially received by the petitioner, in connection with the naturalization of aliens, 
are not fées which Hill is required by the law to include in his émolu- 
ment returns, and the défendant also asks the court to rule, as a matter of 
law, that said décision is no estoppel by way of judgment or otherwise to his 
défense in this suit, înstituted by Hill, for sums due him, and which indebt- 
edness is denied on tlie ground that nothing is due HiU who bas notaceounted 
for large sums due to the United States, and for which be is legally responsi- 
ble." 

The court declined to receive the proof offered, and declined also to 
gîve the rulings prayed for, holding that, as to so much of the plaintiffs 
claim as accrued prior to the year 1887, the sarae were immaterial, as 
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thë défendant was concluded by the judgments agaînst ït.în the suits re- 
ferred to in the findings of fact, andthat the plaintiff wa^ not bound to 
account in this suit to the défendant for fées arîsing in naturalization 
cases. The proof and ralings were also immaterial as to so much of 
the plaintiflPs claim as accrued in the year 1887, asthe plaintiff con- 
sented àt the hearing to bave deducted from bis claim the sum of $160.71, 
which was ail the défendant would be entitled to bave deducted upon its 
own tbeory of the law and facts in the case. The plaintiff is entitled to 
bave judgment entered in bis favor for $9,839.29, andcosts taxed inac- 
cordance witb section 16 of the act of Marcb 3, 1887. (54 St, 608.) 

CoLTj J. I concur in the conclusions of Judge Nelson, in this case. 
The question of Hill's accduntability to the United States for moneys al- 
leged to hâve been earned by bim af clerk of the district court in natu- 
ralization cases was determined by this court and by the suprême court 
in the case of U. S. v. HiU, reported in 25 Fed. Rep. 375, and 120 U. 
S. 169, 7 Sup. et. Rep. 510. In that case it was contended that Hill, 
as clerk of the district court, bad received certain moneys in naturaliza- 
tion cases for which be sbould account to the United States in bis émol- 
ument returns, and especially that be sbould account to the estent of 
bis earnings in such cases under the fee bill of 1853, but the suprême 
court decided that Hill bad received no moneys in naturalization cases 
to be accoùnted for in bis émolument retnrns, and that the fee bill was 
not applicable to such cases. In the présent case the défense is made to 
the plaintiffs claim that he bas earned certain fées in naturalization cases 
which he bas not included in bis émolument returns. As the suprême 
court bas decided that the fee bill is not applicable to naturalization cases, 
the ofiPer of proof that Hill bad performed certain acts, alleged or claimed 
as under the fee bill, by which he earned émoluments in such cases, was 
properly rejected, and the request for rulings, in efiFect, that Hill is ao. 
oountable for earnings in naturalization cases under the fee biU, was prop- 
erly denied. Judgment for plaintilf. 



Cbawford V. United States. 

{Dtttiiet Court, B. D. Missouri, E. D. Kovember 18, 1889.) 

UiOTis» Statbs Oommissioïiers— Dooket Pbbs. 

Act Cong. Aug. 4, 1886, (31 U. S. St. 374,) eutitled " An aot maktng appropriatlona 
to supply deflciencies, • * • and for otUerpurposes," which provides that oom- 
missiôBers Bhall reçoive no docket feea, aboUshes dooket tees altogether, and does 
not merely eXoept the paymeut of such fées out of the appropriations thereby made. 

SaMI:— CbAWINQ BB00ONIZA.Ka]E8— Scaling Biu.. 

A commissioner's bill for drawlng reoognizances, oannot be soaled on the ground 
that the form of reco|;nlzance used by him was longer than necessary, where such 
form bas for a long time been used in his district, and thus impliedly sanotioued by 
the court. 

SaMB— BhAWINO COMPLAIIÎTS. 

A oommissi.oner is entitled to fées for drawing oomplai&ts. FoUowing RamA Y, 
U. S., 88 Fed. Rep. 688. 
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4 Bame— Fiuiîo Final Bonds. 

Plev. St tJ. S. § 847, providîng for oommissloners' îees, makes no provision for 
the allowanceof a fee for "flling final bonds, " and the commisaioner is not entltled 
to compensatàon therçf or. ' 

6b SAHE — ACKNOWLBDGMENTS. 

Commissioners are entitled to the statutory fee for the acknowledgment of eaoh 
aurety on a bond, and not Umited to one fee for ail the a(3knowledgments to each 
bond. 
t, Bame— Entebino Rbtubns ov Wasbants. 

Under Rev. St. U. S. § 847. provlding that for IssalnK any warrant or wrlt, and 
for any other service, commissioners shall be allowed t£e same compensation aa is 
allowed clerka for like services, and Rev. St. U. S. g 828, provlding compensation to 
clerks for entering any return, etc., a commisaioner la entitled to fées for entering 
returns of warrants and anbpœnas in his docket. 

7. Bame — Statembnt ov Fboceedinos. 

Where the commiaaioner, inatead of retuming into court a fall transcript of pro- 
ceedlnga had bef ore bim, returns the original papers, with a short atatement, in- 
dorsed on the complalnt, showing what action waa taken by the committing mag- 
istraté or officer, he la entitled to a reaaonable allowance for such Indorsement. 

8. Bahb— Sbvebal Fboseoutions. . 

Tbe commissioner wUl not be disallowed fées in two or more cases on the ground 
that they might hâve been prosecuted jointly with another case of the same char- 
acter, where it appears that the district attorney direoted the method of prosecu- 
tion by aeveral complainta, inatead of one. 

9. SÀMB— QUAMITINa SnPEBTISOES, 

Bev. st. V. s. s 2031, wbich providea the compenaation to be paid to superviaors 
of élection, doea not provide for any allowance to be made them for the ezpenae of 
quaUfying for the discharge of thelr duties, and a commiaaioner la not entitled to 
feea for drawing afadavita and administering oaths in qualifying such supervisera, 
though he iierf ormed such eervices at the request of the chief supervisor. 

At Law. Pétition for the allowance of a claim agaiust the United 
States for fées as commissioner. 
Difihson & Smith, for plaintifif. 
George D. Reynolds, U. S. Atty., for défendant. 

Thayeb, J. This is an action against the United States tmder the 
provisions of the act of March 3, 1887, (24 U. S. St. at Large, 605,) to 
recover the sum of $371.75; the same being fées alleged to hâve been 
eamed by the plaintiff, as United States commissioner, between March 
10, 1887, and March 81, 1889. Accounts embracing the several sums 
now sued for hâve been presented to the treasury department for pay- 
ment firom time to time between the dates last mentioned; but the items 
in question hâve been stricken out and disallowed, for varions reasons. 
Attached to the pétition in the case is a lengthy, detailed statement of 
the fées now in controversy, which embraces numerous small items. 
For convenience in the considération of the same, they will be grouped 
into classes. 

Mrsl. Docket fées in the sum of $34 are claimed. The allowance of 
this item dépends upon the décision of the question whether the proviso 
in the deficiency appropriation act of August 4, 1886,* (24 U. S. St. 
274,) operated to abolish docket fées in future, or merely to except the 
payment of such fées out of the appropriation thereby made. It has 
been held that such fées, in view of the proviso, can no longer be al- 

^Act Cong. Aug.é, 1886, entitled "An act inaking appropriations to supply defiden- 
des, * * * and for other pbrposes, " provides that commiaslouers "ahaU not be en- 
titled to any docket feea. " 
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lowed. vide Strmg v. U. S., 34 Fed. Rep. 17; McKînîstry v. U. S., 34 
Fed. Rep. 215; Faris v. U. S., 23 Ct. Cl. 374; (hlvertv. U.S., 37 Fed. 
Rep. 762, On the other hand, it has been decided that they may be 
kgally allowed, notwithstanding the proviso in question. Vide Bell v, 
U. S., 35 Fed. Rep. 889; Rand v. U. S., 36 Fed. Rep. 675; Hoyne v. 
U. S., 38 Fed. Rep. 643. For reasons fully stated in Strmg v. U. S. 
and Farû v. V. S. , mpra, it appears to this court that congress intended 
to abolish docket fées in future; and the charge made in that behalf is 
accordingly disallowed. 

Second. Fées charged for drawing "recognizances" and "complaints," 
amounting in the aggregate to $107.05, form the next subject of conten- 
tion. It is conceded by the government that a commissioner may charge 
for drawing recognizances; but it is contended that the form of bond in use 
in this district is too prolix. The comptroller has accordingly scaled 
the comniissioner's bill, allc^wing him in some instances for only three 
folios, and in other instances for a less number, without any référence to 
the number of folios actually contained in the bonds taken. In some 
instances the charges contained in the commissioner's accounts for draw- 
ing complaints hâve only been scaled; in others, Buch charges bave been 
disallowjBd in loto, on the theory that they are illégal. For drawing re- 
cognizances and complaints, I find, as a matter of fact, that the commis- 
sioner has only charged for the actual number of folios contained in the 
papers by him" drawn. The form of recognizance now in use in this dis- 
trict has long been in use, and has been impliedly sanctioned by the 
court. I conclude, therefore, that the commissioner is entitled to the 
compensation claimed for drafting recognizances. The court fullyagrees 
with what was said on that subject in Rand v. U. S., 36 Fed. Rep. 673, 
674. Some différence of opinion exists concerning the right of commis- 
sioners to charge for drawing complaints. The question has been con- 
sidered at some length in two cases, to-wit, Strcmg v. U. S., swpra, and 
Eand v. U. S., 38 Fed. Rep. 666, 667. I conclude that good and suffi- 
cient légal reasons are shown in the case last cited for allowing such fées, 
and that the due administration of the criminal law requires that such 
fées should be allowed, The plaintiflf is accordingly entitled to recover 
ail that is claimed in his account for drawing recognizances and com- 
plaints, to-wit, $107.05. 

T^ird. Plaintifif makes a small claim, amounting to $4.50, for "filing 
final bonds." This, as I understand, is a claim for compensation for 
indorsing on a bond the date that it is presented to and accepted by the 
commissioner. Section 847, ReV. St. U. S., makes no provision for 
compensation for such service, nor doea the statute in any place make 
it the duty of the commissioner to make such indorsements on bonds 
or recognizances, Final bonds taken by such officers are retumed 
into court, and there filed. So far as I can see, it is whoUy unnecessary 
to indorse and file bonds in the manner indicated. For thèse reasons 
the claim is disallowed. 

Fourth. Olaim is made for takîng acknowledgments to bonds, at the 
rate of 25 cents for each person who acknowledges the same. Dififerent 
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opinions hâve been expressed as to the legality pf such charges, and 
among the courts that allow suck fées there is a différence of opinion as 
to whether a charge should be made on ^ccount of each surety, oronly, 
one fee of 25 cents for each bond. Vide Strong v. U. S., and Rand v. 
U. S., mpra; Barber v. U/S., 35 Fed. Rep. 887; Heyward v. U. S., 37 
Fed. Rep. 764. It seems to be the practice to allow such fées in most; 
districts. I accordingly absent to that view of the law. Such fées be- 
ingallowed, it seems to nje most reasonable tp hold ,that it should be 
allowed for each acknowledgment by a surety, and should not be limited 
to 25 cents for each bond. 

Fijth. A charge is made, in the sum of $26.40, for enterîng retums 
of warrants and subpœnas in the commissioner's docket. With respect 
to this charge there is also a différence of opinion as to its propriety. 
Strong v. U. S., supra, and Eand v. U. S., 38 Fed. Rep. 666. In this 
district it has long been the practice of some commissioners to note the 
return of warrants and subpœnas in their dockets. The practice was 
very likely adopted in analogy with that of justices, who, by the la^s 
of this state, are required to make such entries in dockets by them kept. 
For many reasons it seems désirable that a notation should be made in 
a commissioner's docket of thei time warrants and subpœnas are returned. 
Authority for the allowance, of such fées is to be fpund in subdivision 7 
of section 847,' and subdivision 8 of section 828.* The charge made 
($26.40) iahereby allowed., . 

, Sixifi. A controversy next arises overseveral charges made by the com- 
miasioner, for. what he terms "certificates of attendance;'* the whole 
amounting to $10.05. The phrase used by the commissioner to ipdicate 
the character of the service referred to is misleading. He really means 
by the phrase "certificate of attendance" a short statement indorsed by 
him on the back of complaints, after cases were disposed of, shpwing 
what a,ction he had taken. It bas never been the practice in this, dis- 
trict, 80 far as I am advised, for commissioners to return into court a 
full.transcript of their proceedings, as appears to .be the rule in some 
districts. Hoyne v. Î7. S.v 38, i'ed. Rep. 645. ^ri lieu of a transcript, 
th.e original papers are returned, with a short statement indorsed on the 
Qomplaint, showing what action was t^ken by the coromitting magis- 
trate or ofScer. This is necessary to render the proceeding intelligible,, 
and the charge made for the same at the rate of 15 cents per folio is rea- 
sonable, and, -in my opinion, ought to be allowed- Hoyne v, U, S., 
mpra. I accordingly allow the charge of $10.05. 

Seventh. I see no reason to question the legality of the varions per diem 
fées claimed by the commissioner, amounting to $35 in the aggre- 
gate, nor the legality of the fées claimed in the cases of Charles F. and 
Christian Lautenschlager, amounting to $6.60. Thèse items are accord- 

'Rev. St. tr. s. % 847, provides, (commissioners' fées:) "For Issulng any warrant or 
writ, and for any other service, the same compensation as is allowed to clerks for like 
services. " 

''Rev. St. U. S. i 828, provides, (clerks' fées:) "For entérina; any return, rule, order, 
continuance, judgment, decree, • • ♦ or making any certificate, return, or report, 
for each folio, fif teen cents. " 

v.40F.no.8— 29 
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ingîy; allbwièa. ' The per <!&»» fe^, Weïè disallowed, ^is'î* Seèms, becaust 
the ébhij^tîoUer waà bf the ôpiiiï'brî tBat certiaih sessions' lield by the com- 
misgloiàipr'wèté unnecessaryJ An'îhvestigation of the fàctsj satisfies me 
that nb moire sessions were held^ than were reasonabljr necessary to dis- 
ptiSe bf the business pending bèfore the commissiouer in à judicial man- 
nér. ' In ttie Laiitenschlager cisises ît seems that the cpmmissioner's feës 
were dîsailb^ed because thèse cases mîght hâve been prbsécuted jointly 
•with aïjother'câsi? of the sarne cHâracter. It doés nbt àppear to hâve 
beéh the'èbmini^sibnér's fauiti hb#ëvér, that more cbinplàints were filed 
than were really necessary. The district attoméy appéars to hâve di- 
rected the metiibd of prosecntion 'by several complainte, instead of one. 
As nb ïndtè than légal fées àfé dëînianded, ihey must bé âllowed. Bar>- 
6er V. CT: S., 36 Féd. Rep. 888. 

Eigîith. The last item in the âqcbunt riecessa;rjr tbbé m'entîoned Isa 
clainifbj: $126.80 for drawinig: âiBdaVits qualifying 317 supervisprs of 
élection, and adminislering oathstbsuch persons; the sùm claimed in 
each iti&làîÉice bèing 40 cents. TJie plàintiff wàs'not thé chief super- 
viser of elebtions for this cohgrës&ipiiial district, but àppears to hâve ren- 
dered the services in question at the reqiiest of thechief supéryisor, who 
was at the tirnè disabled by sicl:ness. If any statute clearly provided 
thaï the Ùi^îted Çtates should pâjr the ëxperises of superyisors of élec- 
tion incutféd' în qualifying for the discharge pf their duties after their 
appointnient, I should hâve little hésitation in holding that the govern- 
menl waS.ïlàMe fbr thb services in .'question. But I (Jari find no such 
law. Setttion 2031,^ to which myâttentibn was called,'does not'Seem 
to me to imply.thàt'the governiïl'èât Will, and certaîbïy it does not in 
terms dédàre fflat it shall, piay Iticïi expenses. Whéb persons are ap- 
pointed to pifQcë, I fcelieve, it ïs bstiàl for them to qûâîify a;t their own 
expense. If congress intendéd that such expenses of supervisors of 
élection shbuld be borne by the' gôterhinent, the intènt pught to hâve 
been moré cleàrly exp^ressed. I am consiraihéd tbibld thâi the service 
in question wâs rétidérëd fotihe superyisors, and nbt for the govefn- 
mént. Thef'iiem bf 11.26.80 is" therefote disallbwed'. Deducting the 
amoùnts hëfëtbfoiré disallowëd^''^rega:ting $165.30, frbm the sum sued 
for, ($371.76,) tïîe'balance due is $206.46, for which judgment wiH be 
entered. ';■;■ '■■""''"'" ''''''"''. ^.'\ '■'"'' 

< i!ttev.Stt7. 8. fflOSl,- provides tdt'thki aUoVÙnoe of ooffipenAtlon' to sni>erTlsors Of ' 
eleotions. 
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IÇircuii CowpJN/p. mprtda. Nbveiubér 14, 1889.) 

ObaS* JoiiT-r<îtrAiaMOATioiïs+-Iîîm<?rMBNT.. ; ' ; 

4Atlxoiigh the law may require grand jurors to be reglstered eleotors, etc., ttie 
tact that'one of tUè grand jurors tf as illegally registered u no ground for quashing 
anindlcLtiiDent, bitt is sucb a defect only as is contemplated^by R97.; St. U. S. $ 1D25, 
-wUch proyides that no indictment ehall be deemed insuiQcient by reason of any da- 
fect in matter offoîm wbichsbaU not tend' to tbe prejadicè ot défendant 

AtLaw. Plea in abatement to indiotmeat. 

E. K,. Poster, J^ E. Hartridge, axid Ct M^ Cbqp«r, for défendant. 

J, N.Slripling, 15. S. Atty. ; 

SwAïîNE, J. The defôndaiit^, filed a plea in abatement to the indict- 
ment herein, and allèges that it shoqld be abated and quashed upon the 
ground, in substance, that William Pittman, one of the grand jurors who 
presented said indictment, is nQt, and was not wh^u he was impaneled as 
a memher of the grand jury, a duly-registered elector of the county of 
Duval, his place of résidence, The plea admits that his name appears 
upon the registration list of Duval county; but it is contended that it 
is there illegally, in this: that it was placed there on the 29th day of 
September, 1887, and by an officer not entitled to register, and there- 
fore he is not a legally qualified juror. To this plea the government bas 
interposed a demurrer, and allèges that the plea does not state facts which 
in point of law show that the juror in question wa? incompétent ani^ dis- 
qualified. 

Section 800 of the Revised Statutes déclares that "jurors to serve in 
the courts of the United Stafes, in each state, respectively, shall bavé 
the i^àme qualifications * * * as jurors of the highest court of làw 
in Buch state * * * ^t thé time." Act Aug. 1, 1868, LawsFla., 
provides that "ail persons who are qualified electors of this state shall 
be liable to be drawn as jurors, except as hereinafter provided»" etc. ; and 
Act Juûe 7, 1887, § 9, provides that qualified electors can register only 
between certain dates in each year in which there shall bé a gênerai 
élection. The grand juror William Pittman did not register in such a 
year. Is he a compétent grand juror, or must the indictment against the 
prisoner, J. W. Ewan, be quashed for this reason? In the case of U. 8. 
V. Bermm, decided by Field, circuit justice, Sawyeb, circuit judge, 
and HoFFMAN^ district jùdge, in the district of Califomia, reported in 
81 Fed. Rep. 896, the facts upon which the décision was rendered are 
vëry similar to those in this case. In that case tbe plea in abatement 
set up that "the grand jury which found the indictment was an illégal 
and incompétent body, having no authority or' jurisdiction to Ênd or 
présent it, or to ând or présent any indictment, for the reasons that some 
of the' persons who compoèed the Jiiry * * * were not at thë time 
tax-payers in Califomia, nor were they assessed for taxes on any property 
on the; laet assessment roll of the counties from which they were respect- 
ively summoned." The défendants i» that case contended that the in* 
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dictaient was illégal and voîd, and should be abated and quashed. To 
this plea the United States demurred. In' the examination of that ques- 
tion it appeared that the Code of Civil Propedure of the state of Califomia, 
§ 198, déclares "that à persoh is conipefent to act as juror if he be — 
Mrst, a citizen of the United States, an electot of the county, * * * 
and a résident of the township at least three months before being selected 
and returned j second, in possession of his natural faculties, and not dé- 
crépit; tMrcf, possessed of sufficient knowledge of the language in which 
the proceedings of the courts are had ; fowrth, assessed, on the last assess- 
ment roU of his county, on property belonging to him." And section 199 
of the satae Code adds thq,t"a person is npt compétent toact asa juror — 
Mrst, who does not possess the qualifications prescribed by the preceding 
section ; second, who has been convicted of a felony or misdemeanor in- 
volving moral turpitude." ïn deci^ing thàt case the court says that "the 
essèntial requisites of every juror are the possession of his natural facul- 
ties, and sufficient knowledgè of the language in which the proceedings 
before him are had to obtaiii a clear understanding of what is done and 
said," and that "the provisions of the statute passed to brîng offenders 
àgàinst the laws to trial are not to be so constrûed as to defeat their pur- 
pose. The varions proceedings prescribed are the means design ed, not 
merely to protect the accusedj but also to protect the public, and are to 
beenforced, on the one hand, sô as to secure to the accused a full and 
faîr trial, àrid, on the other hànd, so as not to prevent the punishment 
ôf crime." The last two parâgraphs are as follows: 

"In this case the objections to some of the grand jurera, that their naines 
were not among the list ôf tax-payers on the last assessment roll of their re- 
spective countiea, iS technical only. There is no allégation in the plea that 
the jurers were not in ail respects, as to ability and knowledgè, fully qualifled 
for the duties imposed upon thein,,or that the défendants were in any respect 
pre|udiced by the absence of their names frocu the assessment roll. In thèse 
dircumstanceB thé objection ûïtist fall under thé gênerai rule of the fédéral 
courts, that omissions which dô liot impair any substantial right, or préjudice 
ihe défense, of the accused must be disregarded^ unless otherwise required by 
positive statute. . ëection 1025, Rev. St., déclares thîit 'noindictment found 
^nd presented by a. grand jury, in any district of circuit or other court of the 
United States, shall be deemed insùtilcient, nor sball the trial, judgment, or 
other proceeding ti>èreon be ^ffècted, by rèàson of any defect or imperfection 
iji matter of form oiily, whiéh shall not tend to the préjudice of the défend' 
ant.'- ; ' 

"In U. 8. v. Tîtska It waa held by Judge BlatohfoSd, then district judge, 
nôw a justice of the suprême court, that, wbere there is no averment in a 
pleain abatement of injury or préjudice to the défendant, irregularities in 
tlie flnding of an indjictment, copçisting, among other things, of some of the 
grand jurors hdt possessing the prbper property qualifications, became matters 
of mère fôrm. to be disregàrdcd under the above statute. 14 Blatcbf. 5. 
Without accepting this conclusioh in full, the spirit which it expresses un- 
doubtedly governs the action o£ the fédéral courts^ that. omissions or defects 
In such cases which do not préjudice the accused shall not avail to set aside 
«nindictment or other proceeding," • , :, 

The demurrer to the plea in that oase was sustaîned, and the défend» 
«St Ordered to pléad to the indiotment. I hâve qùoted thus extensively 
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from the above décision, both on account of the high authority of the 
court that delivered it, and the almost exact similarity of the facts in- 
volved. In that case the grand jurors were not on the last assessment roll. 
In this case a grandjnrorwason the registration list; but it is alleged his 
name was not there in strict accordance with the law regulaling the same. 
There is no allégation in the plea in this case, nor does the argument 
of counsel intimate in the most remote manner, that the grand juror 
Pittnian was not in his natural faculties, or poseessed of sufficient knowl- 
edge of the language to obtain a clear understanding of ail that was done 
or said, or that he was not a man of approved integrity, fair character, 
Sound judgraent, and intelligence. It was not denied that he was a cit- 
izen in every way entitled to register, and his name was on a registry 
list; the allégation simply being that it was not there legall j' . Surely , tbe 
court can appropriateîy alopt the language of the California case, that 
the "objection is technical only." But counsel for the prisoner contended 
that the reason why the California case was so decided was owing to the 
existence of section 995 of the Pénal Code of that state, that provides 
that an indictment may be set aside on motion for certain reasons, among 
which there was no mention of not having been on the assessment roll, 
as mentioned in section 198 of the Civil Code. But in the state of Flor- 
ida, bytheactofcriminal procédure ofFebruary 2, 1861,itisprovided on 
what groandsonly an indictment shall be quashed, and in that act theré 
is no mention of an unregistered elector, — of his not being registered at 
the proper time. So that, ifwe read the twoacts togôther in Florida, aâ 
was done in California, and as 'we must do to get the proper rneaning of 
the law as it exists, it will be seen that the same conclusion must follow 
in this case as was arrived at in that. While this part of the criminal 
procédure act of Florida may not hâve been so construed by some of the 
courts of this state, the décision of the fédéral court must be the guidé 
in this case. The law of California provides that a person is not com- 
pétent to act as a juror whoèe name is not on the laSt assessment roll of 
his county. The law of Florida pro vides that a person is not a Compé- 
tent juror who is not registered between certain dates in a certain year. 
Who can point out the material différence between thèse two provisions? 
And, as it is évident the objection niade to the grand juror does not iva- 
pair any substantial right, or préjudice the défense, of the accused in 
any manner, it must fall under the provisions of section 1025, Rev. St., 
mentioned above. As this disposes of the matter without référence to 
the question of the legality of the registration, but upon what the cotirt 
deems a broader and ûiore comprehensive view, and one that must carry 
with it the force of its own merit, it will not be necessary to consider 
the other points that were urged by counsel on both aides at great length. 
The demurrer to the plea is sustained, and tba défendant must plead to 
the indictment; and it ia so ord(^ed. 
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i , (IKrtrtet <7oMrt,??.I>^llflssiîMr{,JS. I). Novejnber 8, 1889.) 

IiraoïiOATiNo' Liçuo^is— What CoNgTiTUTR— Illboal Sale?. 

"LéinonGiitger" and "EaplreToMc Bitters" are sold by tha bottle ais médicinal 

:, préparation».^ and are believed to posaesB ouratlye . propertie». They consist of 

,about one-tnird alootiol, and the residueof distiUed water and extraota f rom herbs, 

etc., aW TOe quaiitity of alcohol 1» nttt gteater than 18 necessary to extract and rè- 

. , tain the T!i;^tU§S'f rom tbeberb3,»nd>i$less than isicontained in someordinarytinot' 

ures. Seld, tbat they are médicinal préparations, and dealers in tbem are not 

' liqù'or deâifets; wltUii the ineaningof Rev. St. Ù. S. § 83l4, deflninga liquor dealer 

as one ^««ho sella "distilled spirits or tf^ines, " tbough they are intozloating, U used 

bumodërately. ^ 

. Indictmçiîts for SeUing J^quor9 'without License, 
Ùeorge D. Meyrwtda, Dist. Atty. 
Lee & Éâts, for àeîçnâants. 

■■ Thayer,, J,, Iq thèse cases the question to be, determîned is whether 
persons vfho çell "Lemon Ginger,".manufactured by the CoUins Bros. 
Drug Oomp^y, and " Empire Tonic Bitters," prepared by the Donell 
Itfaaufactnring Company, are retail Hquor dealers, within the meaning 
of section 1^, of the act of Februaiîy 8, 1875, amendatory of the internai 
revenue laws. This, of course, involves the fvirther question whether 
the compounds referredto are "distilled spirits or wines," as section 
3244, Rev.;St. U. S., defines a retftil liquor dealer to be a person who 
8ells"foreign or domestiç distilled spirits or wines in less quanti ties than 
five gallons.?' From the testimony in the case, it appears that "Lemon 
Ginger",has,been patented as a çseful médicinal préparation, and that 
about one-tJ^icd part of thesam^, by weight, consista of dilute alcohol. 
The résiduels "distilled water and lemon juice, mixed with extracfcs from 
six différent herbs and roots. The percentage of alcohol by weight in the 
oompound knQwn as " Empire Tonic Bitters " is a trifle less than one-third, 
and the reaidue of weight ismade up of distilled water and extracts 
from certain ^médicinal barks, leaves, roots, berries, etc. The two com- 
pounds, f Lemon Ginger" and "Empire Tonic Bitters," do not differ suf- 
ficiently in-their composition or effects to justify any distinction between 
ithem in;d^ermining whether they ought to be olassified as médicinal 
prepara^tigp^ ,ç(r as distilled liquprg. It is obvions that either préparation 
çontaina fjjough alcohol to prQduce intoxication, if that is the sole test to 
beappliefi. , l:t,appears from the testimony that both préparations are put 
up, advertised, ajid sold byil^emafiufafiturers as médicinal préparations, 
and that each possesses, or at least is believed to pôssess, ourative prop- 
erties, when used for certain disorders, and in the manner directed by 
the manufacturers. It further appears with respect to one of the prép- 
arations (and I présume that the same may be said of the other) that 
the quantity of alcohol employed is not greater than is necessary to ex- 
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tract the virtues of the médicinal herbs employed, aild hold tlie samé in 
solution, and that the quantity used is less than that contained in some 
ordinary tinctures. Thèse compounds, so far as the évidence disclosés, 
are sold by the hottle by rétail dealers, and are net sold over the coun- 
ter, like ordinary intoxicating beverages. On the facts stated I see no 
ground for dissenting from the ruling of the commissioner of internai 
revenue heretofore made, that thèse préparations, "Lemon Ginger" and 
"Empire Tonic Bitters," should be classed as médicinal préparations, 
and hence that dealers in the same are not Wholesale or retail liquor 
dealers, within the meaning of the law. The fact thàt men with a strong 
appetite for drink may oCcasionally buy one of thèse préparations, and 
by au immoderate use of the same become drunk, is not an adéquate 
reason for classifying them as distilled spirits. It is safe to assume that 
alcohol enters into the' préparation bf some other compounds, that no 
one would think of classifying as distilled spirits, in such quantity that< 
a mah might be made drunk by imbibing them too freely. The fact; 
therefore, that a mixture posâesses sti much alcohol that persons may 
become intoxicated by drihking such a quantity as may be drunk with- 
out imperiling life, cannot be accepted as the sole test by which to dé- 
termine if the mixture should be olassed as distilled spirits, and dealer» 
theréin as liquor dealers. If a préparation îs not intended as a bever- 
age, but is put up in good fâith as a médical préparation, and is only 
advertise4 and sold as such, and there are reasonable grounds to believe 
that it posseSses ouratîvè qualitiès, and no more spirits are uôed in the 
préparation than are reasorrably neoessary to eitraet and hold in solution 
the médicinal properties of the various drugs employed, such prépara- 
tion is naëdicinal, and dbes not lose its charàcter as such, although itis 
intoxicatii^ when used to excess. Thë défendants in thesè cases will be 
disdiarged. 



United States t>. Bain. 

(i)tetrtet Cowrt, B. I). Trteconsfai. November 25, 1889. 

StATOTfM— RBPBAL— SBAMBH— DSSBBTION— Lake Tbssbm. 

' Ray. St U. B. S 4596, prôyides certain penaltles for the désertion ot a aeaman wh(» 
hàs been lawfiiQy engagea^ Section 5601 providés that ail acts passed aftér Dé^ 
■ëeiuber 1, IJtTS, are to haVe fùll elleot as if passed after thé enBctment of tfats 
révision; and so lar as thjsy vary froni,:or conflipt with, any of its provisions» thpy 
wetohave eflect as subséquent statùtes, and as repealing àny portion oi thére- 
Tislob inoonsistent therèwîth/ Aot TJ. S. June », 1874, (IB St. c. 860,) provides thàt 
none of the provisions of the aot of June 7,1873, (17 St. o. 328,)shaE:apply to vessels 
engagea in the coastwise trade, ezcept the coà.Btwi8e tradé between thé Atlantic 
aUd Pftcifio coasts, Or m the J^e-going trade, toilchingiM forreign ports or çther- 
wiae, etc. Beld, that this act repeals so much of'Rev. SLtit, 53, inclpdiDg-^ection 
4596, as is composed of thé provisions of act June 7, 1872, ào f àr as it àppUés to ves- 
âeis oS-tikè Oreat LflkâBt ' 

Infbrttiatîon for DesertîMi against a Seamàn* 

WiA^ Wcdker,V, Si Bist.Attyi - . ^^u! .,;,. 
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Je Wé WiigMr, Tôt dekadmt. , 

, JstîKINS, J. An information is lodged charging the défendant, a sea- 
mtm lawfuUy engaged to service on board the schooner S. L. Watson, 
tinder shipping articles duly signed, on a voyage from Sandosky» Qhio, 
tOiMilwaukee, Wis. , and thence, via Escanaba, Mich., to any discharging 
part on Lake Brie, with désertion at the port of Milwaukee. The infor- 
rnatiônis presented under Rev. St. § 4596, and contains ail proper ayëï* 
meniWitobripg the matter within that section, if the provisiops of title' 
CtSTOfilhelievised Statutes, entitled "Merchant Seamen," has applioatioii 
tt> th^?©rèat lakes. A demurrer is interposed to the information pre^^ 
Sïwitsogïthis précise question. This title ofi the revision is in ]the main 
coBàpoaed of the provisions of the act of June 7, 1872, (17 St. c. 322,) 
known as the "Shipping Commissioners' Act." The penalties prescribed 
in Rey» St. § 4596, èrst appear in section 51 of that aet. By act of June 
9, 1874, C18 St. c, 260,) it was enacted that none of the provisions of the 
act of June 7, 1872, "shall apply tp. sail or steam vessels engaged in the 
coastwise trade, except the coastwdse trade between the Atlantic and Pa- 
cific coasts, or.in the lake-goingtrade, touching at foreign ports or otber-- 
wise, ôr:in the ttade between the United States and the British North 
American possessions, -or in any; case where.the seamen are by custom or 
agreement eijtitled to partieipate in the prpfits or r^sult of a cruise or 
voyage.':' The révision of the statutes was approyed Jùne 20, 1874, but 
took-effect asQf DeCember 1, 1873> , Section 5601 pfovides that acts 
subséquent toithàt date are to hâve effect as subséquent; statutes, apd ag 
repealing any-i p&rtion of the révision ipconsistent therewith. , It is clear, 
therefore, that the effect of the act of June 9, 1874, is to repeaj. ail the 
provisions, of title 53 (including theipenal provisions of session 4596) of 
the revision, taken from the act of 1872, so far as they are applicable tP 
vessels engaged as specified in the act of June 9, 1874. U. S. v. Bain, 
5 Fed. Rep. 192; U. S. v. Kmg,23 Fed. Rep. 138; U. S. v, Buckley, 
81 Fed. Rep. 804; U. S. v. Mason, 34 Fed. Rep. 129; U. S. v. n.e Grâce 
Loihrop, 96 U. S. 532. , ^ . 

It is suggested that the exéeption încluiies ail subséquent parts of the 
act. Such contention cannot be maintained. .That construction would 
render altogether unnecessary and out of place the référence to seamen 
participating in the profits of a voyage, and would defeat the évident in»; 
tention of cdngress to exempt that ciass from the opération of the ship- 
ping commissioners' act. The exception in the law hàs: référence qnly 
td the coastwise trade between the Atlantic and Pacific coasts. Theword 
"coastwise,"^ iased in the statute, means along that part of the territory 
of the United States bprdering upon and washed by the sea. It does not 
comprehencl'itiland navigation. This is apparent upon the face of the 
fehi^ping CôDàmissioners' act. It Was intended to apply to océan naviga- 
tion solèly.' 'SÉipping conihaissiôners were to be apppinted onjyin ports 
of océan navigation. 17 St. c. 322, § 1 ; Rev. St. § 4501. Written agree- 
ments with seamen were to.'be JBiade before: proceediog on a Voj'age from 
a port in the United States to any foreign poït,^ and frpm a port oïl the 
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Atlantic to a port on the Pacific, and vice versa, (section 12 of the act;) 
and by a proviso it was expressly declared that the section should not 
apply to masters of lake-going vessels that touch at foreign ports. This 
was inserted ex industria, lest that class of vessels might be supposed to 
be included in the phrase, "on a voyage froma port in the United States 
to any Ibreign port." In U. S. v. The Grâce Lothrop, swpra, the suprême 
court, speaking with respect to a vessel in the çoastwise liade, déclare that 
the act of 1874 is "an explicit déclaration that congress never intended 
that the original act should apply to vessels engàged in any part of the 
coasting trade, except that between the Atlantic and Pacific coasts." It 
is quite as clear that congress never intended the act to apply to the la:ke- 
going trade. The act had référence to océan navigation alone. Within 
a year after the passage o{ the act, congress abolishôd the necessity of 
shipping articles with respect to vessels engaged in trade between thi'e 
tfnited Statçs and the British North American possessions, the West Ifadik 
Islande, and the republic of Mexico. 17 St. c. 35^ p. 410. It Cailûilt 
be presumed that the law-naaking power designed to ren^ove the restric- 
tions as to vessels trading with neighboring foreign ports, to, exempt ves- 
sels in the çoastwise tradë(excèpt between Atlantic aùd Pâcitic ports,*) 
but not vessels in the lakeigding trâde. Thè àct waâ ihànifestly dirèctèâ 
to extehded océan voyages. It is also to be obseryéd that in the origiti^ 
act the terms "çoastwise trade" and "lake-gbing trade" are used in coii- 
tradistinction. The act of 1874 clèarly expresses the intention ofcorigréiis 
to restrict the shipping copimissioners' act ta océan navigation, excludifig 
ail çoastwise trade excëpt that between Atlantic and Pacific ports. In 
Burdett v. Williams, 27 Fed. Rep. 113, 117, it was ruled that, since the 
act of 1874, none of the provisions of the act of 1872 apply to vessels in 
the trade between* the United States and the Briti&h North American pos- 
sessions, or in any case where seamen are entitled to participate in the 
results of a voyage. Likes construction excludes vessels engaged in com- 
merce on the Great Lakes. The demurrer is sustained, and thé défend- 
ant dischaiged. ' 



United States v. Browh. 
(District Court, E. D, Soufh, CaroUna, October il, 1889.) 

1. CKiMiKAir Liw— Confessions— BivtDBNOB; 

A sworn confession, made long anterlor to trial, and not preliminary thereto, !■ 
admissible in évidence. 
a. Same-^Dependant as Witness— Imi^eachmekt. ' ' 

Wliere a défendant in a criminalcase beçomes a witneas for bimself, nnder act 
Cong. March 16, 1878, making him a "compétent" witnes», bis credibiUty may be 
impeacbed. 
8. Pension Agents— iLLBOAi, Febs—Rev. St. U. S. J 5485. 

It is a violation of Rev. St. U. S. S 54S5, whioh forbids any agent or attpmey or 
ptber person instrumentai in proseeuting an^ olaim for pension directly or indi- 
rectly to oontraot for, demand, reteeive, or retain any gredter compensation for bia 
Services than $25, to contract to i;ender sucb services for more than $35 ; to demand 
more tban tbat sum for sucb services after tenderiug tbeiu witboUt a contract; to 
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, r^ain moi^ than that sum out of -thé oheck sent to the pensioner ; to reçoive more 
' ' ïh&n'tKàti subi foi^sùch services 1b Itui^suanoe of any agreement, direct or indirect, 
;, ,: ; eXftçegs, orj inaiplied, o? pt any légal jw; içoral obligation; but it is not a violation of 
,_ I jthe sftotion to reoeïv.e more tjian ^ for such services, wholly as a gratuity, and 
'" •withSùtdéniànd. 
4L âiUBtii'.'-:' ■ ■.. !;;; .:■■ 

. .'.^y^sçhemeor contrlvanc^ by wjiicli, undei^ the guis© of a loan, a mortgage, or a 
' gtït^'or 0|.her dealingitbà cloiin ageiit retains nïore than the legàl fee, 18 a violation 
'■'.•i!<x)f!lili«sectioB..,; ,v' 

IsippjfïndîctnîentforY^^ St. U. S. §5485, bj Charging 

^ UpkwfulFeeîbr Securing a ÇeiDsion. 

.. ji&^/vieeifûrdefpii^ant. 

pîiring the trial the goyemment placed a spécial pension examiner on 
.jtiije stand. : ]ÇÏe.,proaùci^d. a statenaent made by the défendant to him, 
TOdiiced to,W"ti%).^'î^i^^ Défendant objected, on the gronnd 

'thajt ,«f çonfes9ion pnder oàth (^àknot Ile admitted. 1 Gireenl. 'Eiv. § 225. 

SiMosr?50|f, Jv .,Th«|.r^ laid,,aQ|Pn by, îilr. ^ri^enileaf, and sustained 
by.his aiflj^iorities, àp|(îies to «.fi^pfessionmade before an examining 

rnoagiàt^té l^fpliînjnaryjio a trial; nat to.a case like; tbis^ in which the 

j8woi;n stâiiefnent was, DRiiie longj ftnterior to any proseçution, or to the 
issuing of afly warrant, in an investigation ipado by a spécial agent of tlie 

jj^figjf ((Repartaient, , l'Iïiïs nile , ipi,.çDnfined ; to examinations before the 
Ç9ïç^(ç;tting,qiagistratejl^^', Se,Ç;l^ré.eol. Ey. § 224. The stàtement offered 

,ji|li evidçjçice^li^ an;exti^j.^iciàl a;^^^ and must be treated as such. 

jii Tjfcie gojrprntaent h^yipgclospd }t^ case, the defenda,Eft was put upon 
. tlj^ç stan^^atnd P^wiçieà).; ,; ;The district attorney sought to put in évidence 
,.|m'p^hpagjl^3,pi;^4ij)ijïity, D,efejadant's attorney pbjpçts. , 

-;uO') (;i f.^ ;; ;:.,;.■ ^, ■■-■■■, ■!'. •'. . ■ i:':!; ■ , :■ .■-;:■ '' ': ■ 

. },,Sptps'lç^,,J. j .yhei^ 8; defen^jIRt in a criminal case e?çercises the privi- 
lège given him by the act approved i6th March, 1878, ^nd gpes on the 
stand as a witness in his own behalf, he subjects himself to ail the ex- 
ceptions which can properly be nrade against witnesses. The act makes 
him a compétent, not a crédible, witness. His credibility can be at- 
tacked, as in the case pf other witnesses. This is the rule in South 
Carolina. State v. Rd&f&m^ 26 S.'Ô. ii"?, I S. E. Rep. 443. I am sat- 
isfied withfthfflogi,ç,,Qf^t^t, décision,, , , ,.. ,. 

Ail the testimony beingin, the defendant's attorney. requested the court 
«taf>èha*è«'*l*^'3uï'y that thé proviâîôhs of section 5485, Rev." St., apply 
only while the relation of attorney .and, client or principal and agent , ex- 
iwtsîbetween'th© pensioner and the persônçharigedwith receiving the 
'inënèy'fhjil hër. If tHé'mô'nëy tf as i^éceived by défendant àfter thè pen- 
sioner had the check in- hand, and when the money was in her posses- 
'8ipn;|^'hi^.,i5ï'ëpértyjiit^î|'',not a violât pf this peèîiônV ■ 

lAie idîstmtiattorney iequested the court to charge the jury that if the 
'l^^0^-'-^^«^^^l^^^pfé^i)^ th^; defqiidànt at any ti^e-;fjrbin the: liejôèîpner, 
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and was giveu l)y the peiii^bnéf ëitîiër'bècaitise 6f a' 'e|Mitract] or as a ineïe 
gràtuity, or from motives 6f gratitude,* for his iriati^unientàlîty in obtain- 
ing the pension, the receipt of the money is a violatÎM» ofthe section. ' 

SiMONTOïr, J., (char ging jury.') I will not adôpt either ofthe requests 
to charge submitted to me. The section in question forbids any agent 
or attorûéy or other persoQ instrumental in prosècuting ahy claim for a 
a pension directly or indirectly to contract for, demand, receive, or retaiïi 
any greater compensation for his services or instrumentality in prosecut- 
ing a claim for pension than such as is provrdèd in the fiflè pcrt-aihing 
to pensions, — in this case, 825. If you find that the défendant made a 
contract with the pensioner under which he agreed to render his services 
in obtaining or securing the pension for more than $25, he bas violated 
the section. If there were no contract, and the défendant, having ren- 
dered the service, demanded from the pensioner when she received her 
check, or at any time after it, more than $25 for his services or instru- 
mentality in obtaining the i)én8ion, he bas vi&lated the section. If when 
she received her check the défendant went with her, and drew or assisted, 
in drawing the money, and withheld or retained more than $25 ofjit ÏSlf 
his services or instrumentality in obtaining the pension, he bas violated 
the section. If the pensioner, having come ipto the possession Of her 
money, gave this défendant more than $25 in conséquence of some prom- 
ise made by her to him, or pursuant to any contract màde betweeh her 
and faim, or induced by any' ùndefstaading or agreement, direct or ihdi- 
rect, express or implied, or by any legàl or moral obligation whàtsofver 
between thetn, either admitted by her or set up by faim, and he 80 re- 
ceived the inoney, he bas violated the section- If she, gave him i the 
money of her owu free willj Vithout any demand on his part, it not'be- 
ing withheld or; retainedbybim agaihst her v?ish, wholly as a gràtuity, 
out of gratitude to him for a friendly sarvice^ïiot induced by the fact 
that a promise or understanding existed by which he should be cçmpen- 
sated for his services; or by his setting up and insisting npbû tiu^h a 
promise or understanding; or, in the àbàèncedf itj by hisclaimihg spme 
merit or désert on his part for such service; ihothèfwords, if the toioiiey 
was paid to him without any demand, request, urgency, or action on bis 
part by hèrj of her owh Mdtiofi;- — he has ndt viblated the SectibûL • 

It bas beeh assumed that the défendant irecâved from ■ the peiiaittriér 
more ttiati $25. Both sides admit this. The district atlôrn^hàS'r^ 
quested the court to charge you that ànyscheitoé or contri varice bywhich^ 
uiider the guise of a loanva inortgage, or a gift, or other dëalihg,«thè 
claim agent retains more than the légal feejis k violation of this sectibû. 
I chaîne ybu in those wôrds, concurring fully with JUdge HÀMiibslD 
in the caseof C7. S. v. Moyèr8,15 Ped.Repî 411, which bas beeïi^ubtéd'. 

Onè ihore point must be noticed. THe iridictment dllieges thât the 
pensioner, Neîlie Deas, iS thé làwlul widow' bf David Deaisi à Soldieàf, eXd 
It appears that Nellie Deâs àrid David Dèàsl were both 'Slaves îfi 18571 
That in thât year they l*eot through th« cetemony of ittâMâge yetHhfé à 
dergyman, and livôd as husband arid wife ùiïtil the deàth df DàVid'Deàà^» 
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in 1869> Th« défendant înaists thatithia proves that no marriage ex- 
isted, a8 slaves çould not marry. Were it necessary, I would charge 
you that thia testimony would establish a marriage. It is not necessary. 
On 19th December, 1865, the législature of South Carolina deelared 
that ail colored personswho at that date were living togetheras husband 
and wife were husband and wife. 18 St. at Large, S. C. 269. If the 
pensioper and David Deas in 1865 were living as husband and wife, she 
18 his lawful widow. 

Hliejoiy fpuQd tbe défendant gnllty, 



Shipman VéBsESEn et al. 
' : :; , lOireuit Cçvâi, N. D. I<[eu> Yoric. Veœmber 3, 1899.) 

jHIBINeBMBBT OV PATENTS— PRIOE , StATB ht TH? AbT— BUTTONS 

■ Lettérs'pàtentNà 857,337, ffebruaf jr 8, 1887, to M. G; Shlpinan, Was for an Inven- 
t , tit>tiçon9isting of afastçning'devioeforgai'iOÊnts, leather, eto. Tbç bi^tton member 
consisted of a slud, baving a head, necE, aiid outwardly spreadiog base, and of a 
oehtrWsteto, Whiofrmay beintégraïwttfi' thestud, or a seçaratei part; Tbe stem 
Was a^apted to pass through tïhô 9tud, and,tlirougb tbe fabric on wbicb tbe base of 
the stud rested, and to be olînched on tné opposite side of the fabric, with or witb- 
out à wasbér, linus fastening the buttoi inèmber.of tbe combinatiou flrmly to the 
,f abrip. , None of the drawiugs sbQW «< 4e^h^d stem, but it is ih ail cases intégral 
wlth the stud. An earlier patent to due Platt çonsisted ^n a tûbular stud, with a 
àangà at right angles to the base, and èf an Inner tubularinembér, having a flange, 
mbâ çattl0d an "eyelet. " The parts wçre'united by placing the çnter tube on one side 
01 the fabric, with its flange resting thereon, and inserting the iriner tube through 
the fabrto into the o«ter tube, aùd oompressing the parts together. Défendants 
■.,■: vf9e/i a contrivanoa similar to the Platt patent, e:(cept that the stem dlflered f rom tbe 
eyelet of the Platt patent slightly in form, and In proportion of its diameter to that 
.■ 01 thâ stùd. Seld thati in riew of tbë prior etate of tbe art, défendants did not io- 
frinjge tt^ Shipmau patent. _ ' '., ' 

, Jtnjîquily. ,, ■...": .,■:;.. 

. Witter dt Kmymy (oi .œxQp}&iTianif 
■ Jokii, JB.. Beniiett, foi défendant». -, ■ , 

WAXiLAç^S. The complainant allèges that the défendants infringe 
çlaims 4, 5, and 6 ofletters patent No; 357,237, dated February 8, 1887, 
granted tç) Madison G. Shipman. jTbe invention whichis.the subjectof 
the patent relates tQ separable buttpps, a fastening device composed of 
iffo organi^ed membprs, respectively attaçhçdtp the two parts of the ar- 
ticle tp beifî^stened together. ,One m^mbei: représente the buttciî-hole 
,«f th&glpve or garmept to be fastened,.and the other the button proper. 
In, such, a device it isnecessary thfvt eacb of the two. m^mbers will a'imit 
of'beiflg fastpped securgly to.the fafeirio of the glove, shoe, or, garment, 
and 'pllisoi^o-operate with the other that the article can bereadily but- 
top)èd ftpd TOhnttoned, and will be effectually held whon ibuttoned. In 
^yi^r'çro^thepçipr state of the art, the essential novelty of the inventions 
ji^ poqtW^iarsj consistsin a new organization of twopf the parts of the 
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buttOQ member, which may be conv^îeotly described as the "stud" and 
the "stem." Each of the msee clairas is for a combination. The but- 
ton-hole member, which is aa élément of ail the claims in controversy, 
consists of a hollow cap, provided with a hoUow tube to receive the stud 
of the buttpn member, and a spring inclosed within the cap, and enter- 
ing the tube, which expands when thehead of the stud enters or is with- 
drawn frorathe tube, and contracts inwardly upon the neck of the stud 
to lock it in place, The button member, which is also an élément of ail 
the claims, consists (1) of a stud, (termed in the spécification a "bulh,") 
having a head, a neck, and an outwardly speading base; and (2) of a 
central stem, which may be intégral with the stud, or may be ma,de 
as a sépara te part. By the express terms of the claims, the central 
stem must be "adapted to pass through the material from one side, and 
be elinched upon the side opposite to that from which it passed through, 
substantialiy as described." The drawings show a stem intégral with the 
stud, or, when not intégral, located within the stud, which has an eiid 
projecting: belqw the base of the stud, capable of pagsing through the fab- 
ric upon which the buttpn member is to be fastened, and of being elinched 
or upset against the fabric. The spécification states that the lower end 
of the stem is qlinched over the edge of the orifice in a washer, but that 
the washer may be dispensed with, anc^ then the lower end of the stem 
is elinched, "directly upoji the fabric." Both the spécification and the 
drawing^ dénote that the stem is to be elinched agaipst the fabric (or the 
washer) after the stem has been inserted in the stud, and on the side.of 
the fabric opposite the stud. Of couï'se, when it is made intégral with 
the stud, it cannot be elinched in anyother place. This is the method 
by which the fabric is fimjly held between the elinched end of the stem 
and Ihe base of the stud, and the stem and the stud are united with each 
other. Both the stud and the stem, or either one pî them, may be made 
hollow or solid. The fourth claim is for a combination of the éléments 
thus described. The fifth and sixth claims are for a narrower combina- 
tion; the fifth bejng limited to a combination of the parts in which the 
stud is hollow, and the sixth to one in which both the stud and stem 
are hollow. , 

. It is obvions that, unless the défendants infrînge the fourth claim, 
they do not infringe any of the claims in controversy. Their separable 
button conta|ns the button-hole member of that claim, in essentials, 
though not speciûcally. Their button member is adapted to be used 
.with ft^ button-hole member which diSers in détails of construction 
frooi that described in the spécification; but it can be used, though per- 
baps not as efficiently, with the button-hole member of the claim, It 
bas a stud, which bas a head, neck, and an outwardly spreading base. 
It bas also a tubular or hoUp.w stem. The stem is surroundecj by a 
flange at one end. The stud and stem are not intégral, but are sépara te. 
T^hey are^ united together by passing the stem through the fabric, and 
thence into the stud, until the flange of the stem holds the fa.bric against 
the base of the stud, when the parts are plinched together by compres- 
sion. The stem is not adapted to be clinphed against th^ fabric (or 
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à ^as&i^t') oh the aide opposite, 'fte/Bàsèof the titùS,' or at the fàb- 
iric 'oft ;t|ie side bppQsite t^it at which itls inserted'; ït is adapted tô 
bé ijlîncûéd ' to thé fetud at sbme dîstancè 'b'èyorid"thit' place; that is, at 
br' jieàr thè' héad ô,f the stud. The''differérice betv^een îts adaptability to 
beblindliëd àgaihst thefabric and th^'^dàptability pf thé stem of thé 
pâteht tb be cKûchedàt ahy other. place exhibits thé structural differ- 
eûbés between the Wo steiils!,''"'!rhese différences, slight as they may 
feéë^','à;ré'iriàterial, beCaUse they cbristitute the bnly diïTërences between 
thé b9'jî:i.bîiiàtiôh bf tHè, clàioi and' thé combinatiohs wMch wei'e ôld in 
thé prtcir State 6f tlie art. Themethod bf uniting the parts of the but- 
tôû tiieïiibèr, ând, holding the fkbtic betweeri, them, in thé device of the 
ddféii^n'ts, more iieàrly resèmbles what is shown in the patent to Platt 
— ^n èaWier patent than the cOmplàïnatjt^— th4n it does that of thé pat- 
ent in suit. In the patent tb Platt the sjttid is tubular, ahd bas a flange 
forrniËJd'at right angles to thé sh;ank br baSe. It hàs alëO an inner tubu- 
lar mbniber.which' hàs a flange àt right angles tb it^ shank, which is 
caîled an "eyelet." Tbis éyelet dififerà fi-om the stem of the défendants' 
BligbUy in foriri, and otherVrise oiily in tl^e proportion Which its diarae- 
ter béars tb the diamèter bf the stud. The parts are United together by 
î)]acitig the outer tube on bue aide bf the leather, or otHer fabric, with 
its flange resting on the fàbrîc, aijd inserïing the inner tiibe through thé 
fabric ihto thé buter tube, ai|id corapreâsirig the twb parts together, "thus 
eflectually riveting the eyelet to thé stud." It may be that the Platt 
button mèntbér is not as Wéll' adapted td'bô fastehéd to fabricS differing 
în' thickn^s as one nlade like thàt'bf thé patent; but, if this is true, it 
is tiruealso of the device of 1 hé défendants. On the othér hand, it is 
obvîous that both the button niember bf the Platt patent and that of the 
defendarits dispense With thd iusé of a washer next to the fabrid; and, 
alâiough it is sàid iii thè conipMinant's patent that, the washer is ohly 
préferably nsed, it'Wonld sééin plain that thé upsetting of the end' ôf the 
sténa aloué v^èuld bea prude ànd undegifeble attachûient; and that the 
'lise of ai was'bér', ot à substifalSS for à wàshér, like thé flân^és of the tube 
bf' Platt or the stém of the défendants, Vbuld be 'alniost indispensable 
to an artistically finished buttop fastening. 

' Thé Coiitention fof thé cbniplaiùant, that thé bûttbii ihember of the 
défendants haà the stem of the patent, becàusé that stem cân be rémoved 
îfrôm the stùd, âib(ï unitèd it agâîn liy first pasàitig^i through the ma- 
teriàl, and thàt if is: immiatérialVirhéther the twb parts are rjveted to- 
'^ètner close tb thé fabric, bantiot beîsahctioned. Su'êh 'à, niethod bf unit- 
irig the twb partâ is nôt suggest,«i by the patent. ' The drawings howhere 
'ehpw a stém detâchéd froùi the sttid. In each ilitîstratibn the parts are 
àsàembled together. Thè theoéy that theV afé capable bf being detached 
•'kiid réuiiited ;iû "thé way suggestéd is merely coi^jecttiral. It is àntag- 
;oîiked by thé languàgé bf the elailhis, whîch describes iiHe pharacteristiçs 
bf .the fe'tetti. " >VhMt i? meabt by'this languàgè ils cléàr, when it is borne 
in mind that eàçh' clainii inclùdes a stem v^hich is intégral with thé stud. 
Siich a stena cbiild bnly'bé clinched bn the side of.the fabric opposite 
the sitidi and cbû'ïd''ôid'y bé pàsséd' frPm théisttid thtough'the materiàl. 
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.The case jsnotone in wWçb the dainos in controv^rsy are to be glvepa 
more libéral construction than their language'fairly requires. The s^ 

1 arable button ofthe patent lias never been made commeroially, and the 
only évidence that it can be made commerciaily is found in the assun^p- 
tion ofthe expert and counsel for thecompilainânt that thé défendants 
are making it. In view of the prior state of the art as shown in the rec- 
ord, the only novelty of the invention of the claima résides in a new or- 
ganization of the stem and stud relatively to each other in détails of 
form and proportion, except in instances where the two parts are màde 
intégral, Tjnless it residœ in assembling the two parts together befôre 
they are applied to the fabric. Without paasingiupon the question of 
the patentable novelty of th© pombinations, the bill is dismissed becanse 
the défendants do not iufriuge. 



WiNUK V. Bedéll. 
(Oircwtt Court, S. J>. New Tark. Noyetober 8. 1889.) 

Fàtbmts ïob Inventions— lNPBn*0BKBST-r-BASKiT-,C6VBB FASTENiNas. 

The claim of letters patent No. 231,203, issued îïovember 4, 1879, for an Improve- 
ment inbasket-cover fascenjngs, was for a «ombination of (1) a box or basket; (2) 
a cover on the basket; and (8) a metaUic fai^tetier, at one end of whicb there is a 
hook attacbed to the hoop ,of the basket, at the opposite end a bend at an acute 
angle, provided with a &har{> point, wbich is drlven into tbe basket cover, and in 
the middle a rectangular bend. The spécifications said that the f astener device 
, . , ; coul^bs ^)iia j^ csrtainimanner withoutti^Q middle bond; but tbeprigin^Ldaim, 
beîng for the f astenér, wâs réièbted, and the olaitn was tthieiJdeâ. ' Bêla, that sale 
of the f astener without the middle bend, alone. did not infringe the patent, eorï. as 
it was capable of innocent use, it was imjpatenal that it was also capable of being 
bent 80 as to infringe. > 

t"\ . ... ' ' ,. 

In Equity. Bill for infringement of p9,tent. 

FÏSmmïi If. ii^inor, for complainant. 

Arthur v. BtksÀ, for défendant. '-î 

C3o:iÉ, J. '-'ÎTiièis ah kciiôh df irifringènaeiitj bàsed tiponlëttérs piàtent 
' No. 221 ,203, ,date^ Novembef 4, 1879, for an Mîjrov^ment in bàskët^ 
|,Co^)ôfÎ8^etoihg8.'ïhé spécification says: ' 

' *"thè !!iîiYentioii! consista in ttië combination, with a boX and its cover, of a 

" taétàiîlic'bîir, beftt to fotm at otoe end a close Hook, bèiit agaih rôctaégularly 

near tué ffiiddlé, béntagainnear the other end at an aciit« angle, aiid provided 

With a aharp point for entering the top of the <50ver. * * * 5Chis device 

may also bç uped for tlie purpose^of securijQg..tbe. covere of paper bandboxes 

and; other siipiiar articles. 1?hén useci for tliat purppse, the liook, B, is in- 

serted in the top o( the cover, thiè bôdy of the device' éxtending dOWn the side 

I of the box, intôï*yhich the pointi 0, is iïisërtéd, àhd iS retained iii place by the 

hold préduèëd by ite atigle. * * * I do not brtiadly claira a tiietallio bar 

or rod b&ût ittto shape fortholding a basket cover, on a basket, béing aware 

uthatisuch is not broadly:ftew;>but;what Idoiçlaimisf:; i . jj ?, 

"• Vin [Combinaison with, ^ box aiud Jts coyer,;. E, a mçt^liçj ba^, .^^beçat, ftt 6 
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to f orm àt onè eiM the close hook, B/ bent again ; rectangiilarly near the mid- 
dle àt a, and baving near 'the other erid a bend, c, forming an acute angle, 
and haying a Bhacp point, C, foreied throiigh the^over, to complète a flrm 
fastening. " 

The claim is tiierefore for a combiriation consisting of the following 
éléments: i'ïrst, a box oP basket; second, a cover on the basket; tliird, a 
metallic fastener, at one end of which there is a hook attached to the 
hoop of the basket, at the opposite end a bend at an acute angle, pro- 
vided with asharp point, which is driven into the basket cover, and in 
the middle a rectangular bend. The following diagram will serve to 
iikiatratetkebombinationof the daim: 




iHg. 1 of the drawings shows the fastening device wîthout the rectan- 
gular bend. >^ 



h(^= 



B 

Priginally, the applicant spught to cover this device, but was rejected 
npon varions références. It was not until he had abandoned the claim 
for the fastener, and had explioitly stated that "the claim is now po 
longer for th^ fastening bar per se, either before or after application," 
; that the patent was issued in its présent restricted form. The défend- 
ant sells "the fastening bar per se," as shown iu Fig. 1. There is no évi- 
dence that he bas àt any time used the patented combination, or sold 
the fastener with the rectangulâr Ijend in the middle. In this connec- 
tion, it should be rémembered ihait the spécification describes the use ôf 
the straight fastener for securingthe covers of paper boxes. 

The question, then, is this: Can the complainant, who bas described 
a straight fastener, and a use to which it may be put, but has not 
claimed the straight fastener, either siiigly or in combination, maintain 
iniringeînerit against one who sells the fastener in this form only? 
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Manifestly not. The défendant has not adopted the combinatîon of the 
ciaim. He sells but one élément of it. It is urged that he should be 
held liable because his device "is capable of being bent" se as to in- 
fringe. But this argument would apply with equal force to an um- 
brella-slide holder, a bale-tie, or a hair-pin. The complainant cannot 
invoke the doctrine of Wallace v, Holmes, 9 Blatchf. 65, and analogous 
authorities, for the obvions reason that the defendant's fastener is sus- 
ceptible of a perfectly legitimate use, which the complainant himself has 
taken pains to point out, Snyder v. BunneU, 29 Fed.Rep. il. Tojus- 
tify a decree for infringement, actual proof must be presented of the de- 
fendant's illégal acts. It will not do to substitute therefor suspicion and 
conjecture. As the complainant must fail upon this branch of the case, 
it is unnecessary to examine the other défenses presented. The bill is 
dismissed. 



Palls Rivet Co. a al. t». Wolfe et al. 
(Circuit Cmt/rt, W.D. PennsvUmnUu Novembor 13, 1889.) 

. t. Patbuts por Invbnjjions— Friction Clctches— iNPRisaBMBNT. 

Letters patent No. 808,873, for an improvemént in friction clutohes, granteS to 
Williani D. Brock on December 9, 1884, construed, and held not to be iàfringed by 
friction olutches manufaotured under and in accordance wiih letters patent No. 
813,183, granted to Harry W. Hill on February 10, 1885. 
S. Samb— Construction of C1.A111. 

Brock'sfirst claim, as originally filed, was for "the combinatîon, with a shaft, 
and a loose pulley adapted to ran f reely on said shaft, of a clutch rigldly secured 
to said shait, having two inversely moving radial iaws, adapted to engage, oho 
upon the periphery, and one against tbe inteiior, of the puUey flange, said jaws 
being connected, by suitable mechanism, with a laterally moving sleeve and shift- 
Ing leyèr, whereby they may be Blmultaneously opened and closed as said lever ts 
moyed towards the rigbt aQd left; " but, the examiner having ruled that the words 
"suitable mechanism " rendered the claim "vague and Indefinite," Brock struck 
them ont, and substltuted therefor "lever J, link, I, and lever, P. " Held, that the 
constituents thus introduoed into the claim are material ; that the claim should bs 
construed strictly against thé patentée, and in f avor of the public ; and that a me- 
chanical connection between the olutch jaws and the shif tlng lever Is an essential 
part of the combination. 

t. BAMEt 

Brock and Hill were contemporary independent improvers of an old mechanism, 
the subject of many prier patents, and perfected by progressive: steps, and eaoh i» 
entitleo- only to his own speciâc form of dericet 

In Èquîty. 

Livingston Gifford, for complaînants. 

Watson & Thurston and George H. Chrîsty, for respondenta. 

Before McKennan and Acheson, JJ, 

AcHESON, J. This suit is brought for the infringement of letters pat- 
ent No. 308,872, for an improvemént in friction clutches. granted to 
William D. Brock on December,9, 1884, upon an application filed April 
18, 1884. The plaintitfs are the Falls Rivet Company, assignée, under 
certain réservations, of the patent, and Brock, the patentée. The de- 
v.40F.rio.8— 30 
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'féQdaiita''àre8elling agents of fhë Hill^Clutch-Work?, pf' wMch Harry 
W. Hiil is the proprietor, and thé alleged infrînging clutèheâ are itianu- 
fàctjired at tbosë works under léttefs patent No. 312,122, gtantedto 
sàid Hilî ofl'Fébruary 10, 1885, Upon an application filed October 0, 
1884. Bûth th*se patents relate tb à' wëll-known arid ëxtensively ùsed 
dass of devins, which are intended to produce frictionnai engagement, 
and thus to establish at plèasurea cbmmon statô of mè'tion betweeh a 
pulley mountéd on arotatable shàftaiïd anothermembér of the mechanisih 
alsb mounted thereofl, orie of thé two being fast upon the sbaft, and the 
othèrlooseupûn it. The proofs shoW that, for màûy years before Brock'a 
application for a patent; frictioii clutbhes in â greàt diversity of forma 
were in cpmmon use, and fhat a Vèiry large nùmbet, probably more than 
800, patents on sùch déviées hacd'been granted in' the United States. 
Many of those patents are in évidence hère. They disclose mechàniâms 
greaùy differing in détails, consisting in levers, links, wedges, etc., to 
bring into opération the friction blocks or jaws through the longitudinal 
movements of a sliding sleeve on the shaft; and they also exhibit con- 
sidérable variety,in!th0forna and rabdeof opération of the friction blocks 
or jaws, and in the arrangement of the frictional surfaces which are to 
be engaged. Some of the patents, show flanges atmght angles to the 
shaft, and clutch-jaws arranged to bearagainst the opposite sidesof such 
^ flange with a yiâe-like grip. Itfpjhers.the frictîbà blocks or jaws a/e 
thrust ràdially outward against the inner surface of a cylindrical âange. 
Thuë Btowri's 'patent of 1864 shpîi^^^ncb an innér ràdially moving jaw, 
seated by means of a dovë-tailed tongue and gEQoye: on a fîxed radial 
arm.' Others of thèse patents show à jawr on the butside, and another 
on the'ltisttde,, of the cylindf jeâl pulley flangé, and so actuated by suita- 
ble mechanism as to be brpùght> respeetively, into engagement wit^ the 
conveSt .jâhd concave sîdes çi£ the flange, or to be, released thereirom. 
The Maigbdant patent of 1875 shows a rocking plate, centraîly piyoted 
tb a bracïççt, arid carrying 't\7o brake-jaws, arrarigëdi so as to bear, one 
on the iosidev and the othôr on the outside, qf the riin of a driving pul- 
ley. Àitç? dèsçribing the Dfiëchànisnijtbe^^^^ • 



■!.•!:: 



"It will be understood by this that whenever the brake-jaw, F", pressa 
on the.iasldetof.the rim of the driving <palley, the obrake-jaw, P'< presses 
with thé'saaïé force on the dutside of thé rim of the dri viûg pulley, " ' 

The Havens patent of 1879 shows a rocking lever, to which, on oppo- 
site sidesof its pivot, two friction jaws are connectée^, and ^b'adàptéd as 
to bear, one on the outer, and the othei* on the inriefr, face of à cylindri- 
cal pulley:fikhgé; and- thé ibcking leveif is sb iiiechàriically connçcted 
with a sliding sleeve on the shaft that by the movèments of the latter the 
two jaws are forced, respeetively, inwardly and outwardly, to grip the in- 
•■t€rposèd"4ange/orinoppbsitedirèctiohé to rfeleaSe ili. Hère the jaws do 
"^not havè' a vise-like action i ' for , when gripping thé ' flange, their î)çanri^ 
fàûés are bot dîrectly opposite to each otherj unlèss it be at the edges'of 
■^heii'inHeïendSi . The Dàwsbri patent, issûèd onMsiy'27, 1884, uponaïi 
•^Bpplicatioû filed ©âcémbèr 21, 1883; shoWs two invérs&ly riibvin^ jaWS, 
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having; jrë^ëkîv'ôïjr, cont'^x a'iSà concaVë bëânng surfaces, etiga^ng-od 
àirecUy oppdàite sides bf th'e cylindrical i^nge with a vise-iike gn)^^ 
But hère there is no rocker or bther devîce Connecting the twb jàws, by 
ilaéans oit whicb the force moving one jaw could be transmitted to the 
other jaw, and profliote its movement in the opposite direction. 

Such, in briefj was the state of the art whën William D. Brock devised 
his friction clutch. ■ His patent shows two inversely and radially moving 
jaws, lettered, respectively, L and K, connected with each other by a 
rocking leV^er, J, one bf th& jaws being adapted to bear upon the outer 
face of tbe cylindrical pullèy flange, and the other to beâr upon its in- 
ner face, and together eXerting a vise-like action. The shanks of the 
jaws are supported' on opiposite sides of a fixed arm, G, projecting radi- 
ally frôiû à hub àt sleeve, H, which is fast to the shaft. The sliding 
Bhanksdf the jaws are pivôtally connected with the rocking lever, and 
thëy are held'againèt the opposite sides of the fixed arm, G, by boits^ 
M, M; but the patent stâtes that dove-tailed tongueand grooved ways 
ntiay be ôubstitutôd; Thè moyément of the jaws is effëcted by the vi- 
bration df thei l'ocking lever, ï, which iô pivoted to the fixed arm, G, 
bétwéen the ôpposilely arranged sliding shanks of the jaws. The rock- 
ing lever is provided with eircùlar enlargements, and P, which oper- 
ate in slots in the shanks of the jaws, and, by bearing against the ends 
of thèse sïots, throw the jaws towardseach other or apart as the rocking 
lever oscillâtes on its pivot. The rocking lever is provided with a latend 
éxtensioa, the extrëmity of which is connected by a link, I, and by 
what is dilled the^'adjusfable lever, P," to a coUar or sleeve, E, adapted 
to slide longitudihally on the shaft, and which is moved back and forth 
by an attàchéd shifting lever, S, of ordinary construction. I is a freely 
swinging link, pivoted at one end to the rocking lever, J, and at the 
ôthet end to the so-called '^lever, F," which latter, when in action, is a 
rigid àttàohment tô the sliding sleeve, moving with it as if it were an 
intégral -^art. The "lever, F," is rigidly held and adjusted àt any de- 
sired angle to the sleeve, É, by a "screw, 6, and nutsy d, </." When it 
is desired to commùnicate motion frdm the revolving puUey to the ëhaft, 
the shifting'lôver. S, is moved to the right; and thereby motion ia com- 
municated from the sleeve, B, though the "lever, F, "and link, ly to the 
rocking lever, J, whèreby its long arm is thrown upward and its short 
arm dowhward, thèteby moving the jaw, K, outward, while the jaw, L, is 
drawn in ward, and the pulley flange is thus tlrraly grasped between 
themi To stop the motion of the shaft, the shifting lever, 8s is moved 
towàrda the leftj "whereby fsays the spécification] ail the Connecting 
mechanism betweën said lever, S, and said jaws is inversely moved, and 
sàid jaws are opiened, as shown in Fig. 2, thus relieving the pulley from 
the graèp-bf said jaws." ' 

The patent has three daiims. The ârst claim is as folio ws: 

"(i) The combination, witli a shaft, , and loose pijUey adapte(î to run freely 
on said shaft, of a clutch rigidly seciired to said shàft, Kavihg tvvd inversely 
tfloVlngrâlllal jaws, àdapted w enfilage, oiie ùpbn the pi'riphery, a ridôtte^^a^ 
the iuterior, of the pulley flange, said jaws being connected by lever, 3, link, 
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I, and lever, P, with a laterally moving sleere and shiftîng lever, whereby 
they ma; be simultaneously opened and closed as said lever is moved towartâ 
the rigbt and left, siibstantially as set forth." 

The other claims need not be qnoted at length. Each includes spe- 
cifically every élément which enters into the clutch mechanism, and the 
second daim is further limited by calling for the bolts, M, M, and the 
circular enlargements, and P, while the third elaim çalls for the screw, 
b, and adjusting nuts, d, d. . : . 

In the Hill friction clutch, as described in his patent, and as mnn- 
nfactured by him and sold by the défendants, are to be found two in- 
versely moving radial jaws, adapted to engage, one on the periphery, 
and the other against the interior, of a cylindrical pulley fiange, the two 
jaws being coupled by a rocking lever, pivoted to a fixed radial arm, 
and their engagement with the flange being with a vise-like grip. Hill's 
rocking lever, however, does not hâve circular enlargements and corre- 
sponding slots in which, tooperate, but ha? two pivot pins, which re- 
«pectively engage with the shanksof the jaws. Npr h^s his rocking 
lever any latéral extension in the line of the shaft, but a long arm, di- 
rected inwardly towards the shaft. Neither is it connected by any 
mechanism with the sjiding sleeve. His operating mechaism is this: 
A link connects the sliding sleeve with the adjacent armofa bell-crank 
lever, whîeh is interposed between the link and ,the inwardly directed 
long arm' Of the rocking lever. In the forvyard end pf the bell-crank 
lever there is a set-screw, adapted to bear against the pendent arm of 
the rocking lever, so as to pusb it inwardly to close the jaws. But 
the bell-crank lever is not coupled with, nor does it hear any pulling re- 
lation to, the rocking lever; and therefpre ,when the sliding sleeve is re- 
tracted it merely takes the set-screw ont of the way of the rocking lever, 
and the opening of the jaws is accomplished by other means. To this 
end, Hill's clutch is provided with a coiled 3pring,arrangedso as to force 
the clutch jaws open as; soon as the shifting lever moves back the sliding 
sleeve. Hill's spécification states that the, spring may be omitted, as the 
greater centrifugal force to which the outer jaw is subjected, and which 
tends to throw it away from the flange, is transmitted by means of the 
jocking lever to theinner jaw, so as to move it inwardly, and that the 
release of both jaws from engagement with the flange may thus be effected 
iwithout other agency. But in practice theemplpyment of the spring 
has been found to be indispensable, and the jaws: p,re opep by its action, 
the centrifugal force co-Dperating toeffeet their release from the flange. 
In;this connection it is worthy of remark that Brock's spécification makes 
no référence whatever to centrifugal: force, althaugh it is now claimed by 
..the plaintifià that the centrifugal cqunterbalancing of the dntch jaws is 
a most valuable and distinguishing characteristic of his ; invention, 

Indisposingoftbecaseithefirstq,ueBtiontobecpnaiderediswbat,ifany, 
.patentable novelty exists in Brock's construction. That ail the éléments 
;he employswére old is not to be dPUbtéd. The plaintif assert that the 
jgistpf his invention is expressed sùbstantially in the first six Unes of his 
first claim, viz.: ;, i 
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"The combination, with a shaft, and a loose pulley adapted to run freely 
on said shuft, of a clutch rigidly secured to said shaft, having two inversely 
moving radial jaws, adapted to engage, one upon the periphery, and one 
against the interior. of the pUlley flange." 

The alleged new résulta are—Fïrst, a vis&;like grip of the cylindrical pul- 
ley flange; and, secondly, a centrifugal counterbalancing of the jaws, pro- 
moting their easy release from the flange when the shifting lever is em- 
ployed for thaï purpose. But it was old, as Brown's patent shows, to 
Beat an inner friction jaw against a fixed radial arm; and certainly Brock 
was not the first to employ an outer jaw in conjunction with an inner 
one for frictional engagement with the cylindrical pulley flange. Nor 
was the yige-like grip in itself novel. That feature is to be seen in Daw- 
son's patent. Neither was it new to couple an inner and an outer frio- 
tipn jaw by a rocking lever, so as to bring the two jaws simultaneously 
into engagement, one with ,the inside face, and the other with the out- 
fiide face, of a cylindrical pulley flange. This arrangement of the jaws 
and mode of action are to be found in the Havens friction clutch. True, 
there the jaws do not press exactly against opposite sides of the same part 
of the flange, but otherwise there is a substantial agreement between the 
Havens clptch and the Brock clutch, as regards the matter under consid- 
ération. They both act upon the same princi pie, and in each the fric- 
tion jaws so move as to bear against the opposite faces qî an interposed 
cylindrical flange. Furthermore, it is, obvions from the very nature pf 
the construction that in the Havens clutch the excessive centrifugal force 
of the outer jaw opérâtes through the rocker upon the inner jaw in thei 
sa,me way as it does in the Brock clutch, thereby contributing to the re- 
lease of the jaws from their engagement with the flange. The plaintifis' 
expert admits that to some extent thisis the case. It seems to us, then, 
that the only new thing which Brock hère did was to seat the stems or 
shanks of the two jaws' — the outer one as well as the inner one — against 
A radial gj'm, so that both jaws should mpve radially in the same Une,, 
and thus engage the cylindrical flange with a vise-like grasp. Certainly 
this was no great advance upon what others had aiready achieved. And 
just hère it is well to note the facts connectedwith the origin of the rival 
friction clutches ihvolved in this suit. Brock completed his clutch in 
the spring of 1884, and Hill completed his clutch in the month of Au- 
^ust of the, same year. The former reaided in Wisconsin ; the' latter in 
Alabama. They were oontemporary indépendant improvers, each igno- 
rant of what the: other was doing. Yet each arranged the two friction, 
jaws so that their shanks should slide on, opposite sides of the same ra-, 
dialarm, aud the jaws press lagainst the opposite faces of the cylindrical 
flange with a vise-like action. The coïncidence deepens the impression 
produced by a contemplation of the prior state of the art, that this ar- 
rangement of the parts required nothing but the exercise of ordinary me- 
-chanical skill. 

But if it be conceded that the subject-matter of Brock's improvement 
is what the plaintifis allège, and that it really involved invention, still, 
in our judgment, he has imposed such limitations upon his claims that 
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tliè charge bf infringèment hère Ipadé îs noi sustàîfaable. Immediatély 
folçlowing the abpve.'qùo^tipn frptn.thé first claim 

"Said jaws being connected by îevei, J, link, l, ai^4 lever, F, witji 9 later- 
ally moving sleeve and shifting lever, whereby they may be simuïtanedusly 
opened and closed as said lever is moved towards the rigbt and left." 

Nowj by every sourid rule of constraction, some positive effeCt must be 
giveri to this language; ' The constituents hère named are as much part 
of the combinatîon ttà' the inversely moving radial jaws themselves; and 
wheh we look into thè bbdy of the spécification \ve find that tbey are es-; 
sentiaï fo the describéd opération. The onlymèthod thereinset forth 
foropehing the jaws is by mearia of the shifting lever, S, and the de^ 
Bcribed mechânism coùnecting it with the rocking lever; and no other 
agencytû accom pli âhthaf resuit, or tèaid in acconiplishing it, is hinted 
at. Wé thifik, theù, that it is an tiilavoîdable conclusion that a raechan- 
ical dorinèction betwëen the clutch-jà^ys and the shifting lever is amate- 
rialii^Èirt ôf the cobabiôation. Snow v. ÉaUway Co., 121U. S. 617^ 7 
Sup.'Ct. Rep. 1843; McGiynnich v^ Oraham, 129 U. S. 1, 9 Sup, Ct. Eep. 
218L ' But Hill's clutch doés not hâve such a Corinectioni and, as we 
hâve àli«âdy seen, thé openirig of the jaws ift his machihe îs not effected 
by the sTlifting lever, but by dîstirictly différent means. And hère it is 
noitte'ttepvërlooked that in the first élaîm, as orîginally filéd, the lan- 
guage éïri'ployed was, "ôaid jaws b^ng connected by suitàble mechanism 
With à làterally moving sleeve," etc. , ând that, thé examiner having ruled 
that thé Wdrds "suitable mechâniism" rendered thè claira*' vague and in- 
defiriité," Brôck strùck tbém out, substitutirig "levéï», J, link, I, and lever, 
F." NbW^ this action feqùires that the claim shall be coiistrued strictly 
againSt thé Ipatentee, and iû favbr of the public. Fay v. Gbrdegman, 109 
U. S. 4®8, 420, 3 Sup. et. Rep. 230; Sargmt v.Lock Go., 114 U. S. 63, 
6 Suf); Ctl''Rep. 1021. 

Finàlly,ît îs very cl ear that Brock's invention ia not one of a'primary 
characteï.'^ He was a méré improvéi? of an old device. This fieîd of in- 
ventibii had beén thoronghly worked over béfore Brock eiltered it. At 
the most hé took but à single step for#àrd. Tréating him; then, as an 
iûvéntiïi^, the case, we think, fairly cornés within'thô priiiciple stated in 
Rafltpay'Cà.v. Sayles,^7 tl. S. 554; 656, 557; "but if the advance to- 
WaTds the thing desired is graduai, and proceeds step by step, so that 
no one can claim the cbràplete whole, then each is entitled only to the 
Spécifie form of device which he prfldufces, and every other inventor is 
entitled to his own spécifie form,' so long as it differs fronà those bf his 
cbmpetitots; and does Btit include thÉrs." 

Lèt al'âectëe be dravyn dismissing the bill ûf complaint, With costs. 
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CÎLEMENT Mandf'g Ck). V. UpsoN <fe Habx Co. et ai. 
(Cireuit Court, JD. Connectteufc November SO, 1889.) 

1. Patents roB luvBWriosâ— Action pos Iiirunoement— PAstiEa. 

Where a patentée gxants to a complainant " the exclusive right, liberty, and priv- 
ilège to make, use, and sell" a patented invention, "during the fuU unexpired term 
Hiereof, and of ail, reissues, rené wals, and improvements,"' throughout the United 
Statea and the tefritorles, the complainant to pay the royalties agreed upon in a 

. , .separate agreement, and it does not appearwhether such grant Is anabsoluteor de- 
teasible conveyance, tbë complainant must join the owner of the légal title in a suit 
to enjoin the infringement of the patent. 

,;5>. SAHÉ— INTEBEST O]r:C!01IF9[.ÀINiLNT— FliEADISa. 

ïn suoh suit, complalnant's allégations that, by mesné àsslgtiments and ^^ants, tt 

' ■ bécamâ, prier to ■ tné sùtt, and now is, the party interested in s^d letter» patent, 

"^1 of which, by said assignment and grants, now in court produced and shown, 

will more fuUy appear," sufficiently show cbmplainant's interéat, wbèn coapléd 

■with the profert and ëzbibit. 

In Equity. On biU for injmiction. 
Jfàynodier <fc Baïtf^, for complainant. 
. J'ofcn;P.;:Barto{, for défendants. 

Shîpmàn, J. Thiâisademurrèrto'th'ecomplairlant^bîninequîtyfor 
an itijùnction against the infringemeùt oftwd patents. Thè bill allèges 
that tne complainant, "by mcEine assignments and grants," is the party 
interested in létteré pateht-No. 241,471, dated Ma^ 17, 1881^ to James 
Beechèr, and makéà profert of said assigtiments andgrànts. By thé writ- 
tén instroment of cohvéy'àlicey dàted April 16, 1886, froni the owner of 
the pateiit to thè complainant,^ the former grants uhto the laïter "the ex- 
clusive right, liberty, and privilège to make, use, and sell the invention 
dèscrib^d in and protected by theïètters patent of the United States above 
mentioiied, during the fùll unexpired term thereofj and of ali ïeissues, 
rènewals, and improveniient^ thereof, throughout the United States and 
the tèrritories thereof;. said Qement Manufacturing Compiiny yieldihg 
ahd payii^ unto éàid E.'S'têin the royalties, and- upon thétetais and 
conditions, in a certain article of agreement màdé betWeen the parties, 
dated the 16th day of April, 1886, specified ahd set forth." The dé- 
pendant demurs upon the gtound that the instrument is an exclusive 
license, and is heither an assignment of the patent, nor! ft gtant of the 
riwner's léXolùëive right thereof, and that therefore the otvnër should be 

■ a'pâtt|;^"piàiritiff. ''' ' ' ; ':■'•■ 

The fonrteenth section of the statute of 1836 authorized the recovery 
of dâiha^es for infringement Of patents by action on the case, to bebrought 

■ iii thé' nftime of the pérsons interested, whether as patentées, assignées, 
or as grkntees of thé exclusivie right within and throughout a specified 
;^art of thé United Siates. The terms which wete' used iû this statute 
werë defiûed as follows: • ' 

"Àn.assignee is dne who has had transferred to him, in writin'g, the whole 

intéireét ôf the original patèiit, or any undivided part o£ such whole interest, 

itt<svèry{ibrtionof'theUnited 8tates; and no onoi unless he bas had such. an 

i Jiitere8t<;tra0sferred ta Uiob is ran aâsignee,, A g.i;^|ttee is one , whq bas had 
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transferred to him, în writing, the exclusive right, under the patent, to make 
and use, and'to grant to otliers to naake and use, the thing patéùted. within 
and throughoutsotnespecifled part or portion of the United States. Such right 
must be an exclusive sectional right, excluding the patentée therefrom. A 
licensee is one who bas had transferred to hira, in writing or orally, a less or 
différent interest than either the interest in the whole patent, or an undivided 
part of such whole interest, or an exclusive sectional interest. " Pottèr v. 
ffoUand, iB\a.tcbt. 211. 

The fifty-ninth section of the statute of 1870, which corresponded with 
the foqrteenth section of the actof 1836, authorized an action at law to be 
brought "in the name of the party interested, either as patentée, asr 
signée, or grantee," and did nôt add "of the exclusive right withih a 

, specified portion of the United States;" while the thirty-sixth section au- 
thorized the patentée or his assigns "to grant and convey an exclusive 
right under his patent to the whôle, ôr any specified part, of the United 
States." The language is substantially reproduced in sections 4898 and 
4919 of the Revised Statutes. ! 

The question in dispute is whether the complainant is a grantee, or 
simply an exclusive licensee; for it is not an assignée, strictly speaking, 
as that term has been defined. It has not the entire patent, or the un- 
divided part thereof. "If. it is a, grantee, it is substantially conceded 
that, in equity and at law, it is entitled to sue alone. The complainant 
insista that it has an exclusive right to the bénéficiai interest in the en- 
tire patent; the right to make, use, and sell the invention, throughout ail 
the territory of the United States, for the entire possible life of the pat- 
ent; and that thereforethe conveyance is more than a license. It is a 
grant of the owner's exclusive rights throughout the entire territory 
which the patent covers. There is very much forée in the argument. 
The gênerai language of the text-books and of the décisions is that nei- 

.ther the exclusive licensee northe patentée can maintain ^ bill in equity 
against a third person for infringement without joining the other; but 
the great majprity of the reported cases throw. but little lig;ht on the 

: question in the ca^e. What iscalled "an exclusive license" is frequently 
an exclusive license to make à part of the invention which is covered by 
the patent; or is, in the language of Judge Wali+ace in fdegraph <^o. v. 
J?roo%n, 22 0. G. 1978, 14 Fed. Rep. 255, "asegregated right for a 
partjoular employment of the invention." This was thefact mHammond 
V. Hunt, 4 Ban. & A. 111, a case which is quite reljed upon by the 
plaintifi^. The conveyance or contract which was the foundation of the 
défense in that case was an exclusive license, under the patent which 

hhad been granted, to make, use, and sell the specified mechanism which 

^ was described in the, application for a new patent, which application 
was subsequently deniqd. Judge Lowell points out the distinction be- 
tween such a license and one which is équivalent to an assignment or 
grant where nothing is reserved to the patentée. It is plain that the 
language of the text-w^iters and of courts in reji,ard to the necessity that 
an exclusive licensee must unité the owner as a co-complainant in a bill 
in equity is perfectly true when the exclusive license is for à particular 
ehiployment of the invention. It does not 8o forcibly apply to such a 
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license as the one now under considération. The conveyance în this 
case is of the exclusive right to make, use, and sell the patented inven- 
tion; the complainant yielding and paying therefor the royalties, and 
upon the terms and conditions, specified in a separate agreement. The 
owner of the patent has the légal title, — a continuing right to receive 
royalties for the use of the patent; and whether its use is contingent 
upon the performance of the conditions, which are contained in the sep- 
arate agreement, is not known. It is apparent tbat the owner is contin- 
ually pecuniarily interested in infringements, if thèse infringeraents di- 
minish sales, and therefore diminish royalties; and it does not appear 
whether the exclusive license is an absolute conveyance, or one which 
may be defeated, and whether the licensee may cease to enjoy the right. 
It is by no meaus clear that the owner has not retained a very considér- 
able interest in the patent, and therefore I cannot say tha£ the license 
amounts to either an assignment or a grant. 

In Nellis v. Manufactvnng Co., 22 O. G. 1131, 13 Fed. Rep. 451, 
Judge McKennan held that the complainant, to whom and to whose 
légal représentatives had been gjven the exclusive right to manufacture 
and sell the patented invention in the United States to the fiiU end of 
the patented term, could alone maintain a bill in equity for an infringe- 
ment. It appears, however, that by a subséquent agreement the as- 
signées were relieved from liability to forfeiture, and were released frora 
other liabilities assumed by them by an agreement of even, date with 
the original conveyance, and that the effect of that agreement upon the 
right conveyed by the assignment was nuUified. The coqrt was of opin- 
ion that the entire interest of the assignée in the patent was intended to 
be vested in the assignée. 

In illustration of the distinction between an absolute and a condi- 
iional conveyance is the case of Manufacturing Co. v, Manufactwing Co., 
27 Fed. R&p. 550, decided by Judge Blodgbtt, in which h'e held that 
"where owners of patents had granted the entire interest in them for cer- 
tain territory, but upon certain conditions which grantees wereto, per- 
form, and, upon failure to perform, the title was to revert tp grantors;" 
"that grantors' title was never fully divested, or at least, they had a pos- 
sible reversionary interest, so that it was proper to join them as com- 
plainants in a suit for infringement ôf the patents within the territory 
«overedby the grant." 

- But the précise question in this case came indirectly before the cirT 
cuit court forthis circuit in .HM6erv. Sanitary Depot, 34 Fed, Rep. 752, 
in which it was held that the sole Owner of one patent, and exclusive 
licensee of anothei*, may join his licensor as plaintiff in one bill for an 
ihjunction against the use of an apparatus infririging both patents, and 
that such a bill was not demurrable for misjoinderof parties. The facts 
in that case appear to hâve been the same as ii; this case. The com- 
plainant was the owner of one patent, and, " exoept for the payment of 
Toyalties, entitled to the whole beijeflcial interest in the other." Judge 
Lacombe says: "As exdusive licensee, however, he is required .to jo^n 
the owner of "the légal ititle." It iS ttue th^t this question, iiyas not j)«?fe- 
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ably a subject of contention bety^een the cotinselï. The contention waa 
whether one oir tWo bills ïn^st be brought, and the fiict that the licensor; 
and the exclusive licensee hiûst be joined wâs not a subject of dispute. 
But this biil cannot be sustttined Without disregarding the opinion of 
the court for tiiîs circuit ùpon the question of law which is raised by the 
demurrer. 

The défendant also demtirs because the allégations of the bill in re- 
gard to title in ëither patetit are not sufficient. The allégations are that, 
by mesiîe assîgnments and grants, it became, prior to the bringing of 
this suit, and now is, the party iaterested in said letters patent; "ail of 
which, by èaîd ttssignmeht and grants j now in court produced and shown, 
will more fully appear." The objection is that thé bill does not show 
hbw the complainant is iûterested, whether as assignée, grantee, or 
whether it is sblely interested, or the extent of the interest. The alléga- 
tions, coupled with the profert and exhibit of the "assîgnments and 
gràûts," which show the nature and character of the interest, are suffi- 
ciently definite. ; The demurrer, so far forth as it relates to the parties 
whomust unité in a suit upon the Beecher patent, is sustained. Leave 
is givea to aménd. 



CoNSÔtiDATkD Rotliia^MlLL Co. t». EI0HMOND OtTY MiLL-WoBKa. 
(Cirmtt Oottrt, X». Indicwio. November », 1889.) 

PATBirra fob Invbhtions— Inpbingbmbnt— Preliminart Isixrsffnas., 

A provisipnal injuoction will not be granted, against the inf ringement of a patent 
wbose vallctity Is aépenâënt npon the râsult oi an appeal in a former suit for its in- 
frlneement, wbere it appears that défendant bas been carrylns qn its business ia 
gooa faithtand in ignprance of the aUeged inf ringeniént, and that a Stoppage would 
De an Urrâparablè injùty, while plaintiffi hàé bn adâquate remedy in damages. > 

InEquity. On motion for provisional injunction. 
Bùdney Mason, for complaihants. 
' PorÂsnaon tfc Parfcin«m, foir défendant. 



Gbesham, J. The tibove complainants brought suit on four patents, în 
the eastern district of Michigan, against William A. Coombs, as the user 
bf a roUer-mill, made by the défendant in this suit, for the manufact- 
uite of flour. The answer aftacked the validity of ail the patents, and 
4eïiied infringement. The complainànts abandoned one of the patents 
at the héaring; The ébtirt held two of them invalid, and sustained the 
Second, tiiird, fourth, and fifth claims of the other, the Gray patent, 
\?hich consisted "in a pèouliâr construction and arrangenient of devices 
fer adjusting the roUs vettically, as well as horizontally, whereby aay 
utjèvennéss ih the weaï ôf the( roUs, orin their journals or bearings* may 
"be compensatèd for, àad Ihè'grindingor cruàhing surfaces kept éxactly 
în Une," and also "in thë' spécial devices for separating the roUs when 
not in action; and imbiher détails." Thé usual decree was entered 
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against the défendant, and the cage was sent to a raaster. The answer 
inthe suit hère siets up substantially the same défenses that were relied 
on in the Michigan case,, which was defended by an association of five 
mill fumishersj of which the défendant, the Richmond City Mill-Works, 
was one. The motion for a provisional injunction is based in part upon 
the decree in th© Michigan case on the theory that there was privity be- 
tween the défendant there and the défendant hère. Prior to the com- 
mencement of the Michigan suit, Allis, the then owner of the Gray pat- 
ent, sued Freeman for its infringement in the western district of Wis- 
consin,* and after a hearing the court (Judge Bunn) held the patent 
invalid, and dismissed the bill for want of equity. The complainant ap- 
pealed, aiid then assigned the patent to the parties, or sonië of them, 
who became complainants in the Michigan suit, and they dismissed the 
appeal. Why this was done we do not know. In Gray's first application 
for a patent he claimed broadly the means for adjusting the rollpr bear- 
ings, if respective of the particular location of the supporting pivots, which 
were adjustable, and irrespective of other détails of construction. The 
àpplicàtioh was rejected by the patent-office. Gray submitted to the dé- 
cision, and filed another application, with claims limited to spécial dé- 
viées iFor his adjustments, and the application, with the claims thus lim- 
ited, was allowed. Judge Brown, whb heard the Michigan case, did 
not hold Gray to the limitations imposed upon him by the patent-office, 
but construed his claims broadly, and somewhat as if the patent were a 
pioneer. Indeed, he interpreted the claims as if no limitations had been 
introduced into them by amendment to meet the requirements of the 
patfent-oflSce. Certain foreign patents, properly or improperly, caused 
the patent-office to reject Gray's original application. He submitted to 
the décision as stated above, and amended his claims by limiting them 
to the "spécial devices" by which he made his adjustments, and if he is 
held to thèse limitations, and his claims are not expanded by construc- 
tion, this suit must fail, and the appeal from the Michigan decree will 
•be reversed. It is not necessary, however, for the court, at this time, to 
expresis an opinion as to the correctness of the rulings of the learned 
judge viho entered the decree in the Michigan case, or of the effect of 
that decree upon the défendant in this suit. The défendant is a manu- 
facturer, and the complainants are not, and if the suprême court should 
hold the Gray patent invalid, and reverse the decree in the Michigan 
suit, this défendant might, and probably would, suflfer irréparable iù- 
jury, while, if the decree Of the Michigan court is affirmed, the com- 
plainants can recover full damages and profits for the use of their pat- 
ented improvements. The défendant owns and opérâtes an extensive 
establishment, and bas a large capital invested in the manufacture of 
roUer-mills. It cannot be said upon the proofs before the court that the 
défendant bas not been carrying on its business in good faith, and in the 
belief that it was not trespassiug upon the rights of others, and a sudden 
stoppage àîiiS business might be ruinous to it. The chances are more than 

•No opinion filed. 
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éventllat if the court should now issue a provisional înjunction as prayed 
for it Would resuit in serious injury to the défendant without benefit to 
thé cottiplainants. The motion for a provisional înjunction will be de- 
nied; Whenthe défendant files an undertaking, with security, to be ap- 
proved by the clerk of the court, for the payaient of any decree that may 
be rendered in fiavor of the complainants on final hearing. 



Celluloïd Manuf'g Co. v. Cëllonitb Manup'g Co. 

(Circuit Court, 8. D. 'New York. November 6, 1889.) 

1. PaTbsts por Inventions— Proitts from use— Pindings ot Mastbr. 

In an action to reoover profits arising from the use of a patent solvent, the ma»- 
ter In chanoery f ound that défendants used the solvant for treating pyroxyline, and 
during the same period treated It with other solvents, but, owing to a defebt in the 
pyroxyline, its treatment with the varions solvents resulted in a produot which 
could not be sold at a profit ; but that, If défendants had not used the solvent in 
question, they would hâve used others; and that, by reason of the patent solv- 
ent belng chêaper, défendants saved a sum which complainant w:as entitled to re- 
oover as a profit. Held, that the conclusion of the master was correct. 

9. Equitt— Report dp Master— FiNDiNOS op Paot— Waiver. 

The reason for the rule requiring objections to the flndings of a master In chan- 
oery to be first made to him on the draft of his report does not fuUy obtain whero 
the objection is.to the principal fin ding of faot, as he probably would not hâve 
changea his conclusion; but itis no hardship to require of the dissatisfied party 
that he so state his objections, or be deemçd to hâve waived them. 

8. Same- Conclusions op Law. 

Where thé master is correct In his flndings of faot, but errs as to conolusions of 
law, the rule requiring exceptions to his report is not applicable. 

In Eqnity. On exceptions to master's report. 
J. E. Hindou Hyde, for complainant. 
: John R. Bennett, for défendant. 

Wallage, J. The exceptions filed by the défendant to the report of 
the master, towhom it was referred to teke an accopnt of damages and 
profits, impugn every important finding of the master upon matters of 
faot, and ^so his conclpsioh of law upon the facts. The testimony 
taken béfore the master has been examined sufficiently to ascertain that 
it justifies his findings of fact. In the view most favorable to the de- 
fendant, the master has only found against the défendant upon facts as 
to which there is a fairconflict of testimony. His findings, therefore, 
should not be disturbed. Mason v. Oroshy, 3 Woodb. & M. 258. Although 
the testimony bearing upon the exceptions bas been thus examined, it 
is not to be understood that the court is of the opinion.that the défend- 
ant is entitled to bave ' thèse exceptions considered . . In bis draft. report 
the master made the samei findings, and no objections to them were in- 
terposed by the défendant; According to. the correct: practioe, no excep- 
tions to a report can be considered which were not taken before the mas- 
ter in the form of objections to his draft of the report. The reason for 
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this rule of practice is that the màstermight haveallôwed the objections, 
ànd corrected his report, if errors had been pointèd out to him; thus 
saving the parties utinecessary expense, ànd the court unnecessary trouble. 
2 Daniell, Ch. Pr. (2d Amer. Ed.) 1483; Ohurch v. Jaques, 3 Johns. 
Ch. 81; Byington v. Wood, 1 Paige, 145; Copeland v, Orane, 9 Pick, 73; 
Story V. lÀvirigstm, 13 Pet. 359; Oaines v. New Orléans, 1 Woods, 104; 
Gordon v. Lewis, 2 Sum. 143; NaU Fadoryv. Goming, 6 Blatchf. 328. So 
far as the cases of Hatch v. Railroad Co., 9 Fed Rep. 866, and Jennings 
V. Dolan, 29 Fed. Rep. 861, relax this rule of practice, -they are incon- 
sistent with the practice in this circuit, as recognized in the case of NaU 
Fadory v. Corning. When the correctness of the principal finding of th© 
inaster— a finding upon the ultimate question of fact referred to him — 
is controverted, it is hardly to be supposed that an objection to thedraft 
report would bave induced him to change his conclusion, and conse- 
quently thé reason for the rule does uot fully obtain; but it is no hard- 
ship to the diasatisfied party to require him to state his objections, and, 
unless the précédents are to be disregarded, he must be deemed to waive 
any objection which he doés not state. If, owing to accident, surprise, 
or any other sufficient excuse, the objections bave not been properly 
taken bel'ore the master, the court may, upon an application showing 
the iacts, recommit the report to the master, and allow the dissatisfied 
party to make and argue the objections before him, or may permit the 
exceptions to be filed as though the objections had been properly taken. 

The practice thus referred to does not preelude the défendant from 
being heard upon a question of the correctness of the légal conclusion 
reached by the master. Where the master, by his report, states the 
facts correctly, but errs as to the légal conclusion, the party against whom 
he errs is not required to except to the report, but may bring the ques- 
tion to the attention of the court upon further directions; or, if the re- 
port is made pursuant to an interlocutory decree, when the cause comes 
on to be disposed of by a final decree. 2 Daniell, Ch. Pr. 149. The 
cause remains under the control of the court until disposed of by a final 
decree, and until then it can revise the interlocutory decree, or any pro- 
ceeding in tbe cause; and it is its duty to correct any error of the master 
àffecting the inerits, as well as any error oÎF its own, properly brought to 
its knô\Vledge. Wooster v. Handy, 22 Blatchf. 308, 21 Fed. Rep. 51; 
Perkins v. Fourniqaet, 6 How. 206; Foumiquet v. Perkîns, 16 How. 82. 
There is nothing inconsistent with thèse well-settled rules of chancery 
practice in equity rule 83. 

The défendant insists thait the master bas erred in his conclusion of 
law that the défendant made gains, profits, and advantage by its use of 
the patented solvent in the treatment of pyroxyline. The master finds 
that for a period of several months in the year 1887 the défendant used 
the patented solvent in the treatment of pyroxyline; that during the 
same pefiod, and simultaneously, défendant used other sol vents for treat- 
Jfag pyi'bxy'line; that, owing to a defect in the pyroxyline, its treatment 
Vith, thé yàrîous solverits was uhsuccessful, and the resulting pi:oduet 
was irhpèi-fedt, Mid éould âot bé ôold at a profit; that the product of thé 
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pyroyyline treateâ wjith Ji^e pa^^ï^ted splveiîj; was of the sajçae qual^ty as 
tha't tfieated with tha otbfsr solveijjay that, if the défendant had not used 
theipatented solvent, he wonld hâve used the other solvants xn lieu of ït 
for ti;ie tïep,tment of the pyroxyiine;, that, hy reason of ttje ie|8s cost of 
the patentedsplvent thantheothersolvents, the defenijlant saved thesùm 
which he ftnda the CQtnplainant ig entitled to recovêr jas profita. From 
thèse findings it is apparent that, tp the extent the défendant used the 
pateutedsolvent, the «se of the other solvents was superseded in its 
expérimenta aQd openitiopa in treating pyroxyiine. ; Tho case is there- 
fore one where, by the use of the p^tpnted invention, the défendant has 
beensaved a greater loss than it otherwiae would hâve sustained. To 
this extent it haa derived an adyantage by the use of the patent. Rail- 
road Oo. v. TurriU, 94 IJ. S. 695. It foUows that the conclusion of the 
master is correct. If the: naaster erréd by an improper rejection of testi-? 
mony offered by the défendant at the hearing before him, bis error was 
pne to be at once corrected by a motion to the court for an order to com- 
pel him to reçoive the évidence, aiid is not the subject of an exception 
to his report. Schwarz v. ^ears, Walk. (Mich.) l^Ward v. Jeweti, Id. 
4ÔJ N(mI Fadory v. Corning, 6 Blatchf. 333. ' 



SCHWEBEL p. BOTHB. 
IDÎtMet Cowrt, E. D, MiasovH, E. D. November 8, 1889.) 

Patbnts iroB Inventions— Makkino Unpatbhted Abtioms. 

The faot that a person bas marked the words "Patent applied for" on an nnpat- 
ented article does not render him liable under Bev. St. \S. S. S 4901, which provides 
that àny person who marks upon an unpatented article the word "patent," or any 
Word imbortltag that the same is patentea, for the purpose of deceiving the public, 
shall be liable, etc. 

At Làw;, On demurrerto pétition. 

This was a qui tarri action, brpught under the third paragraph of sec- 
tion 4901 of the Revised Statutes of the United States, and the charge 
complained of was that the défendant marked certain wagon stake pock- 
ets with the words "patent jipplied 'for." The pétition contained 201 
counts, a penalty of $100 being demanded on eaqh count. The clause 
in question of section 4901 of the Revised Statutes prohibita persons from 
aflSxing tp any unpatented article "the word 'patent,' or any other word 
importing that the same is patented, for the purpose of deceiving the 
public." The défendant demurred to the pétition. 

tr. JB. Borner, for plaintiflT. 

Oeorge H, Knigh, for défendant. 

• Thaybr, J., (oràUy.) Thé sfatute, beÎRg of a gMost crîmînal charactej?, 
must be strictly construed, so as not to impose a penalty, unless the act 
complained ,o;f is withiu the lartguage of tbe statute, and also dearly 
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•withîn the prohibition inteiided to be imposéd by the làw-maker. It îa 
évident, I think, that the use of the word "patent" on any article is not 
an offense unless it is so used as to import thàt the article is protected by 
letters patent. Standing àlone, the word "patent" would no doubt im- 
ply that an article to which it was aflBxed was patented; but used in 
(Bonnection With othér words it might not hâve that signification. The 
inhibition against the use of the word "patent" is, in my judgment, ainjed 
at'the ïlëèof theword in ôuch manner as to import that an article isthen 
and therë iprotected by letters patent. If not so used as to convey to the 
public that îdea, no oSense is committed. Suppose a manufacturer 
shoùM brand or stencil on an article the vCordsfollowing: "A patent was 
heretoforô Obtàined on this machine, but it has expired." Would it be 
piretérided that the usé of the word " patent " in that connection was an of- 
fënsfrfor which a penalty might beimposed? Ithinknot. Nowtheworda 
employed in the case at bar, "Patent applied for," did not signify that 
the article was then and there protected by letters patent. It conveyed 
no such représentation to the public. In point of fact, patents are ap- 
plied for on many articles that are never granted. Perhaps as many ap- 
plications for patents are denied as are gtauted. I am persuaded that 
the case does not &11 within the statute, and the démarrer is accordingly 
sostained. 



WOETKINGITON r. BATTfy. 
iOiroMt Court, s. D. New TorJc Novémber 23,1880.) 

CaPTRioBT-rlinniiiiOBiiBirr— Pbeuminabt Injunctio». 

' Plaintiff contractisd with an autboress to copyright and publtsh ber Work, to use 
hls best efforts to secure a speedy sale, and to pay her 12 cânts per copy solo. Sbe 
Ekn'«ed to f umiah tbe manusoript, and agreed not to cause to be pubUsaed anythlug 
' wnich mijàfbt injure the sale of the book. Flaintiil sougbt to restrain tbe pubUoa- 
tion of tbe "same work, emanatinjg from ber slnce, In a newspaper. Shé was. not 
madea-piMy to tbe suit, and it appeared that the sale of the book badquitèor 
nearly ceased, and that plaiiititf baa not continued his efforts to sell. Bad, that 
the preliminary injunction would be refused. 

In Equity. 

ïSimp^, î^aftAerifc Pamvm, for plaintiff. 

Townsend, Dyett & Einstein, for défendant. 

Wheeleb, J. Tbié is a motion for a preliminary injunction to re- 
strain infringement of the plaintlff's copyright of a book written by Mrs. 
Pàhky St^nholjië. The book ,^as cppyrighted under an agreepient be- 
tween them thatshe should fumish the manuscript of the work, which he 
shotild epTjyright and plibHsh, ^ his " yery, best exertions and fa- 

cilitiès to séciirê tfî'e spéedy salé of," and pay her 12 cents on each copy 
sold; and that she would not cause to be publishedî in bér name or oth- 
erwise, anything which might injure or interfère with the sale pî the 
book. The publication sought to be restrained is of the sarné worik, em- 
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^ating from her sînce„iiï8 newspapier. She bas an intereçt in the copy- 
right, but is not made a party to the suit, either by being joined as a 
plaintiffin protecting it, or as a défendant for ineqnitabiy violating her 
agreement not to injure or interfère with the sale of the book. The 
proofs brought forward on the hearing of the niotion tend to show that 
the plaintiff has not côntinued the efforts required by the agreement for 
the sale of the book, arid that sales hâve quite or nearly ceased. Dam- 
ages from any fùrther a,pprehended publication by the défendant would 
be comparatively slight. Whether the plaintiff isiso carrying ont the 
agreement on his part as to entitle him to équitable relief without join- 
ing the authop, or against p'ubli cation coming from her, ia so doubtful 
in the présent aspects of the case as to make preliminary restraint of 
wbat wjll be of such slight injury appear to be unwarrantable, in the ex- 
ercise of the discrétion inyolved in granting or refusing such motions. 
Motion denied. 



The Katie. 

Lawton V. CoMKK et al. 

(District Cmvrt, S. D. Oeorgia, E. D. November 13, 1889.) 

1. SmppiNO— Limited Liabilïtt Aot — Constitctionai, Law— Internai, Commsbos. 
The act of June 19, 1886, pxtending the benëflts of limited liability législation to 
vessels engaged in inland ûavigâtion, having been aésailed for alleged unoonstitu- 
tionality, held, that the act is valid, in view of the power of congress to regulate 
commerce, bei^u^e thç law amended, excçpted from ita <iperatioa inland naviga- 
tion only, and not internai commercé, as insisted. 
8. Samb. 

The awendment extended tlïe (>pBratiOii of the law, pobtolnterrialdommeroe.but'' 
to inland navigation. Somnçh foi? tue direct purpose of the aot. 

5. Bame. ,','■'. ',.'/'' .' "■'■'.'■,•' 

If internai commerce is,aS«cté^, it Is Incidentally mereljr. The purpose of.the 

législature beîng legitimate, and warrantée! by, the constitution, it is wholly inuna- 

ï ~ teriàl to thé considération ofi'thé yâlidity of its action thait somewhere it has a cas- 

ualor ws|ii:^ent effec.t upon tbe domai^ bt State législation. 
4. Samb. ,.:.:.. 

Even thongh the subjects of this extended limitation of liability, or the territory 
in whioh it is effective, are partially within the région of state contrôla yet, wiere 
the subjects are separable, and are partly under the national control, thç actwill 
be sustàined by the courts wherpver the Power of congress extends, and as to ail 
those objects to which it attaches; and this rule is eÉisiQr applicable in this case. 

6. Same — Application to Savannah Bives. . 

As to the Savannah river, it is a public navigable stream. The voyages of the 
Katie and hei; cargo are Interstate in character, and the junsdiction of congress is 
undoUbtèd. ;. ; ; i : , , ; 

flt Samb— CONGKESSIONAI, POWEES— ADMlBAiTT. 

The act is warranted also by tjie admiralty clause of the constitution, and the 
power of congress to modify by statùtè the application of admiralty doctrines. 

7. Samé.' • .:' ■ 

The entire purpose of the linjited liability enaotments WM to encourage itiviest-. 
ments Ih shippihg; and théy may De extenided wherérer the admiralty courts of the 
United States hâve jùrîsdictiou. • ' ■ 

iSyllaJyus by the tliOitrt.) 



In Admiralty. 
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Chisdm & Erwîn, ior lihehnt. 

Denmark, Adaim & Adàms, iol Tèapondenta, 

Speer, J. This is a libel brought under the provisions of section 4 of 
the act of congress of June 19, 1886, (24 St. at Large, 80.) Its purpose 
is to lirait the liability of the owner of-the steamer Katie forlosses to her 
cargo Gccasioned by fire. The li bêlant (the owner) allèges that he is not 
iiable at ail for the damage which occurred to the cargo, but, if liable, 
to limit the liability, he prays to be accorded the benefit of the act re- 
ferred to. The allégations of the libel are that the Katie was on her tirip 
when the fire occurred. At that time, and for 20 years prior thereto, she 
had been engaged in transporting freight and passengers from and to 
the ports of Savannah and Augusta, and intermediate landings on the 
Savannah river in the states of South Carolina and Georgia. She be- 
longed to a line of carriers issuing through bills of lading to and from 
localities in Georgia, and to and from ports and places in the other 
states of the Union, and to and from foreign ports. The libel contains the 
usual averments that the damage was done without the privity or knowl- 
edge of the owner. It is admitted in the pleadings that a large portion of 
the cargo was laden at différent points on the Georgia side of the river, 
and was consigned to merchants in Savannah, and that other portions, 
consigned in like manner, were received from the South Carolina landings. 

The varions owners of the cargo, as respondents, hâve interposed a 
demurrer and motion to dismiss the libel, upon the ground that the 
fourth section of the act of congress of June 19, 1886, is, as they in- 
sist, unconstitutiônal and void; and sinee the owners of vessels used in 
rivera or inland navigation were expressly excluded from the right to 
limit their liability under previous acts of congress (sections 4283^4289, 
Rev. St.) it foUows, they contend, that no relief can be granted under the 
allégations and prayers of the libel. The gist of the contention of proc- 
tors for respondents may be stated as foUows: (1) They insist that sec- 
tion 4 of act of June 19, 1886, extending the right to limit liability to 
the owners of "ail vessels used on lakes or rivers, or in inland navigation, 
including canal-bbats, barges, and lighters, " was intended to affect, a nd «b w ; 
termini does affect, vessels used in thepurely internai commerce of a state; 
that this purpose of the act is expressed in unequivocal words. (2) Even 
though it be conceded, they urge, that congress might hâve provided a 
measure of relief for owners of a vessel whose Interstate traffio relations 
were correspbnding to those of the Katie, without encroaching upon the 
domain of internai commerce, the court, they insist, may not restrict the 
application of this act so as to give it partial effect simply because the facts 
hère are appropriate to national central, the statute itself in plain and un- 
ambiguous terms, exceeding they contend the limitations of the commerce 
clause of the constitution. This clause, they mairitain, so far from au- 
thorizing, actually prohibits législation by congress, which wiil affect the 
internai commerce betWeen citizens of the same state, and since the terms of 
thé act in question comprehend alike constitutional and uttconstitutional 
topics, the entire section of the amended statute must, they argue, be held 
v.40F.no.8— 81 
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inoperate and void ; citîng U. S. v. Reese, 92 U. S» 220; îVaife^ilfarA Cases, 
100 U. S. 82; Virginia Cmipon GiaOT, 114 U. S. 304, 5 Sup. Ct. Rep. 903; 
Ldoup V. Por< of Mobile, 127 U. S. 647, 8 Sup. Ct. Rep. 1380 ; Spraigue v. 
Thmpe&n, 118 U. S. 90, 6 Sup. Ct. Rep. 988; AUen v. Louisiana, 103 U. 
S, 80; StaU Tonnage Tax Cases, 12 Wall. 219. (3) While respondents 
concède the, poTî^er of congress to provide, by inspection, license régula- 
tions, ; etc. , fôr the safety of veâsels engaged in internai traffic, they in- 
sist therei ia a distinction between; inspection and other laws intended to 
control the oharacter of inachinery, équipaient, and the like in vessels 
plying upon the navigable waters of tbe United States, and laws intended 
to enlarge or to limit the contract rights and liabilities of persoils con- 
cemed with the same vessels; that the législation, for the one purpose, 
may be warranted by the commerce clause of the constitution, but for the 
purpose of afFecting the rights of persons contracting with vessels engaged 
exclusively in the internai trafi5c of a state the enactments of congress are 
nugatory; citing The Danid Bail, 10 Wall. 557; Ex parte Boy a-, 109 U. 
S, 631, 3 Snp. Ct. Rep. 434; Hatch v. Iran Bridge Oo., 6 Fed. Rep. 329; 
Yak Loch Manufg Go. v. Jàtiies, 20 Fed. Rep. 903; Sands v. Improvement 
Oa., 123 U. S. 295, 8, Sup. Ct. Rep. 118. (4) Theyfurtbarinsist that the 
législation embodied in the aot of March 3, 1851, and in sections 4283- 
4289 of the Revised Statutes,: was construed by the suprême court of the 
United States, and by other fédéral courts, to be authorized by the com- 
merce clause of the constitution; citing Moore v. Transportation Co., 24 
How. 37,; Lm-dv. SUarn-Ship Oo,, 102 U. S. 541; The Genesee Ohief, 12 
How, 443; Thé Bright Star, 1 Woolw. 274; 27ic Mande, 5 Fed. Rep. 819; 
TheWar Èagle,6Biss. 366» They argue that the enactments are other- 
wise without constitutional warrant or validity. (5) They assert that 
the provision of the constitution, "the judicial power shall extend to ail 
cases of admiralty and maritime jurisdiction," bas relation merelyto the 
law of the forum, and gives i^o authority to congress to regulate the 
property rights and liabilities of piarties litigant. Moreover, even though 
itbe conceded they say that the admiralty clause confers upon congress 
the power to legislate as to ail topics which are- properly within the ad- 
nàiralty juriëdiotibn, neverthelèss the àct of June 19, 1886, is broader 
e;ven thaa that extensive dônoiain, for it applies to ail inland waters, 
while the admiralty jurisdiction is limited to those waters which, by 
thernselvea^: or tsheir connections with others, form a continuons channel 
for commerce among the states or with foreign countries; . citing The 
DmieLjBaU, 10 WaW, ô57\ .The Omesee Chief, 12 How. 443; AUm v. 
Neuiierry, 21 How* 244; TheSinei4W&a. 569; TheBdfast, 7 WaU. 624J 
y/lie St. jtatcrence, 1 Black; 527. 

; iPrôetora. iùx respondents instance rivers and inland waters in the states 
which are noit induded in thenavigable waters of the United States; and 
they cite Veaeie v. Moor, 14 How. 568; The MwMio, 11 Wall. 411; 
Smds V. Ir^ommA Co., 123 U. S. 295, 8 Sup. Ct. Rep, 113. By 
ail of this leasoning they reach with great apparent confidence the con- 
clusion that the act ofJune 19, 1886, has no foundation upon the 
ajdmiralty clause, ànd none upon the commerce clause j of the constitu-: 
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tion, aàd iriust theMotô be whblly dÎ8i?^âi*(îédi and'' as a coriséqUérifce, 
tuât the libel must be dismissed. ■ ' " ' 

It lé not 'diflBcult it would seèm, fot the obSérving'mînd,* traînéd iâ 
the phiioâdphy and history of our la,w, to appfeciate the interesting Wofl* 
siderations of légal thôught SBggested by the petlding inquiry and thé 
gigantic magnitude of the values whîch its nltimfeltâ adjudication mayi 
affecta ShOuld the propositions of the respondents be dëemed finally 
controlling, this would afford the twenty-first instance when an act éî 
congress wâ8 decisively adjudged unconstitutionàl. ' When it is consid- 
ered that this record of législative consdentibushess àîid judicial consefVà- 
tism embraôes a period of nioety-nine yéata, the inchbate and formativé 
period of a vast and novel experiment in the science of govemmeûti 
the exciting exigencies of foréîgn wars, the eorroding inflammation of civil 
strife^ the expansion of three millions of prinlitive péople, employed 
ïnainly in the Simple and unproductive occupations of frontiersmen, to 
sixty millions whose ventures in the production of national weàlth are 
as diverse in character as they are intrepid in enterprise and affluent) in 
results; when also, the raighty volume of decided cases, inyolyiijg tti(9 
application or interprétation of the constitution, is considpred, — -it nj^st 
be granted that the national législation is with s^bstantial uriifqrmity 
stable and valid, and that the occasions when it may be belcj ^jy thp 
courts invalid are rarely afForded. It is equally obvions that the courts 
will décline to iadjudge a statute to bein oonflict with the constitution, ùn- 
less the reasons therefor are of that convincing aiid imperative character 
which at once clear the mind of doubt and constrain the inévitable dé- 
cision. 

The attempted impeachment of the fourth sœtion of the-act of June 
19, 1886, extending the privilège of limited respbnsibility to "ail vëssels 
lïsed on lakes or rivers, or in inland navigation, including canal-bKWitS, 
baises, and lighters," is evolved mainly from this promise of respond- 
ents' proetors: 

"It séems to as clear that section 4 of theact (savé In the aseof thé wdrds 
•sea-going vessels') directly collides with the constitution, abd that its ex- 
pressed purpoae was to do the very thing which congress is prevented from 
doing. The law, as it stood, excepted from the opération the owners of ves- 
sels engaged in internai commerce. The design of the act of 1886 was so to 
change the excepting clause as toapplythe law fo such owners and com- 
merce. Takéthelàw asit was in connection with tUis fourth section, and 
it will then appear that the pUrpose was to do an unconstitutionalthing; that 
is to say, the very législation proposed was unconstitutionàl if our contention 
be correct as to the power of congress. " 

In this connection it may be well to State that élsewhere in the copi- 
ons and valuable brief from which the quota tion fe taken an ifnportant 
axiom of constitutional interprétation is frankly set forth, viz., "that a 
court ought iiot to déclare a law unconstitutionàl unless the fatal infirm- 
ity is madeclearlyto appear, — to appear, beyond any réasonable doubt." 
With this cardinal rule in mind, let us attempt to ascertain if therô Î3 
not at least a réasonable doubt as to the existence of ei^ror or misapprehen- 
sion in the propositions of the proctor, àbove set forth. Is it trué that 
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cdngress iias "expressed the purpose^by this amendment to take con- 
trol of the internai commerce of thè states? Did the law, before the 
aniendment, except from its opération the owners of vessels engaged 
in internai commerce? Poes the amendment assailed apply the law 
to Bucl^ Qwners and commerce? Js it true that the "purpose of con- 
gress ^as to do an unconstitutional thing?" It does not appear that 
the law oflimitedliability before the 19th of June, 1886, excepted from 
its opération the owners of vessels engaged in internai commerce. The 
language of the exception was applicable to the owners of craft of cer- 
tain description pjying upon certain waters. It is whoUy silent as to 
the character or kind of commerce for which the vessels or the water 
routes were utilized. This is plainly apparent from the language of the 
proviso before the amendment was adopted: 

"This act shall not apply to the owner or owners of any canal-boat, barge, 
or lighter, or to any vessels of any description whataoever, used in rivera or 
inland navigation. " 

It should not be diflScult to understand that this is widely variant 
from the proposition ofrespondents. The excepting clause, if their con- 
struction had been adopted, would probably bave read: 

"This act shall not apply to the owners of any vessel, etc., used in purely 
internai commerce. " 

, There is, or may be, a vast distinction in the lading, or contracts of a 
vessel used in inland navigation, and one used for internai commerce, 
A vessel may be used for internai commerce and never traverse inland 
waters, or may ply the waters of a lake embosomed in the central tei i- 
tory of ,a sljate,, and be wholly. engaged in Interstate commerpe. Then it 
is not true that the law, before the amendment, excepted from. its opér- 
ation the owners of vessels engaged in internai commerce, but simply 
those whose vessels were used in rivers or inland navigation. Again, 
does the amendment to the limited responsibility law, assailed by the re- 
spondents, apply to the "owners of vessels engaged in internai com- 
imerce?" In the opinion of the court, very clearly not. It bas no syl- 
kble with référence to internai commerce. It "shall apply also to aU 
vessels ûsed on lakes or rivers, or in inland navigation, including ca- 
ïiaï-boats, barges^ and ligh'ters." , Congress, in the amendment as in 
the excepting cla,U8e 6f the act of 1851, supra, dealt entirely with classes of 
vsssels navigating inland waters and lakes, and gaye no attention to car- 
goés or shipping contracts. It did not deal with .commerce, but with 
shipping. As we hâve before seen, there is no essential identity of topie 
in a vessel and the character of the commerce in which it is engaged. 
By a parityof reasonijng it follows that congress bas not, by this extension 
of the limited responsibility privilège, expressed the purpose to take con- 
trol of internai commerce, nor, sofar as it has been made to appear, was it 
its purpose to, do an unconstitutional thing. Thes©^ qopclusions seem to be 
dearlyinferable from the plain and unambiguous. words ofthe clauses 
which consitituted, the old law and the remédiai statute which, as we 
:will p;reseijtly seç,.i8 but an encouragem^it to important dasses of ship- 
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ping in which the wealth of the country is largely invested. But if the 
language of the sections quoted was equivocal, there would even then be 
no difEculty in tracing to its constitutional source the current of this 
législation, which has revived the drooping but vital growth of the 
country's maritime interests. It is well to remember that it is an élé- 
ments ry principle of construction, not only that the scope of a legisla^ 
tive enactment may be raodified by the purpose expressed in the title, 
but that the intention of the législature is often gathered from a view of 
the whole, and every part, of continuous législation on the same gênerai 
topic. 1 Kent, Comm. 461, 462. Upon considération of the several en- 
actment» on the subject of limiting responsibility of the owners of ship- 
ping, it is not possible to discover any purpose of the national législa- 
tion to encroach upon the conceded rights of the states as to internai 
commerce. It may be, and is, no doubt, true that much of this légis- 
lation does incidently affect rights growing out of internai commerce. 
That, however, is a necessary resuit, flowing from the variety and ex- 
tent of the influence, exerted by every act of congress of gênerai opéra- 
tion, howsoever undoubted its constitutionality. An illustration of this 
may be found in the laws relating to internai taxation. Who may sa,y 
thèse do not affect internai commerce? and yet the power of congress is 
conceded. In the amplitude and diversity of the occupations and enter- 
prises of our countrymen many results flow from congressional action 
which, ifdesigned as a resuit of direct législation, would be held un- 
warranted. It is enough to say of a law that its purpose, object, and 
main results are legitimate, and the law of limited responsibility has 
been often so adjudged.' Norwich Go. v. Wright, 13 Wall. 109-128. 
The act of March 3, 1851, was entitled "An act to limit the liability of 
ship-owners, and for other purposes." Its provisions applicable to the 
questions at bar, embodied in sections 4283-4289, Rev. St., are as fol- 
lows: 

"The liability of the owner of any vessel for any embezzlement, loss, or de- 
struction, by any person. of any property, goods, or merchandise shipped or 
put on board of such vessel, or for any loss, damage, or injury by collision^ 
or for any act, matter, or thing lest, damage or fort'eiture done, occasioned, 
or incurred without the privlty or knowledge of such owner or owners, shall 
in no case exceed the amount or value of the interest of such owner in such 
vessel, and her freight then pending." Section 4283, Rev. St. "The provis- 
ions of [this title, the seven preceding sections,] relating to the limitation of 
the liability of the owners of vessels, shall not apply to the owners of any 
canul-boat, barge, or lighter, or to any vessel of any description whatsoever, 
used in ri vers or inland navigation." Section 4289, Rev. St. 

The législation upon this subject, next succeeding the act of 1851, is 
found in the act of June 26, 1884, (23 St. at Large, 53.) This, it is 
important to observe, is entitled "An act to remove certain burdens on 
the American merchant marine, and encourage the American foreign 
carrying trade, and for other purposes." The eighteenth section of tliis 
act is as foUows: 

"That the individual liability of a ship-owner shall be limited to the pro- 
portion of any or ail debts and liabilities that bis individual share of the 
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véssel beàrs td tbe whble,' and thè aggregate liabilities of ail thè owners of a 
vessel, o^ aççaunt of the same, shall not exceed the value of such vessel and 
f rpigbt pending: provided, tbat tibia provision shall not affect the liability of 
any owner ihcurred pievious to the passage of this act, nor prevent any 
ciainiànt from joining ail the owners in one action, nor sliaU the same apply 
to wages due to persons emplbyed by sâid ship-owners." 

We thiis perceive that the title indicates what the body of the act makea 
dear, viz. , thaï it was intended to encourage, and therefore to foster, the 
American merchant marine and the American foreign carrying trade. Its 
chief modification of the existing law was an enlargeraent of the priv- 
ilèges of exemption. It will be readily observed that it was the consist- 
ent législative purpose to brpaden the privilèges of the owners of Ameri- 
can oraft upon the hîgh seas. The enactments it seems were found ad- 
vantageous also, as they were foUowed very soon afterwards by the act 
of June 19, 1886, (24 St. at Large, 79,) which is entitled "An act to 
abolish certain fées for officiai services to American vessels, and to amend 
the laws relating to shipping commissioners, seamen, and owners of ves- 
sels, and for other purposes." The fourth section of this act extends 
previous enactments relating to limitations of liability to "ail sea-going 
vessels," and hère the respondents insist the national législature exhaust- 
ed its jurisdiction. 

But it was not deemed enough to accord thèse privilèges to sea-going 
vessels. A vast and rapidly augmenting fleet of American shipping, em- 
bracing every type of vessel, from the clunisy sailiug craft of the last cen- 
tury, to the latest achievements in naval architecture, whose twin screws 
aind triple expansion engines drive them with incredible swiltness over 
the leeming waters of the Great Lakes, were wisely esteemed by congress 
to merit the aid and encouragement of the législation which had been 
so effective with sea-going shipping. Nor was this ail. It had been 
found that the vital necessity for cheap transportation for the natural 
and manufactured productions of the country, often denied in greater or 
less measure, by railway combinations, had been accomplished by a re- 
tum to the slower, but cheaper methods of water carriage. Rivers, canals, 
and inland lakes, by themselves or their connections, in many instances 
afford the most important channels for the ebbing and flowing tide of In- 
terstate and foreign commerce. In the case of The Daniel Bail, 10 Wall. 
557, where the recovery of a penalty under the act of congress for fail- 
uré to obtain a license to transport merchandise and passengers upon 
the bays, lakes, rivers, or other navigable waters of the United States 
was resisted upon,the ground that the steamer navigating the Grand river, 
in the State of Michigan, was not engaged in Interstate commerce, and for 
this reason it was insisted congress had no control over her, the suprême 
court make very pertinent déclarations. They decided that the Grand 
river was a navigable stream. They hold that rivers "are navigable in 
fact when they are used, or are susceptible of being used, in their or- 
dinary condition, as highways for commerce, over which trade and travel 
are, or may be, conducted in the customary modes of trade and travel 
on water, and they constitute navigable waters of the United States, with- 
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in Ihe meaning of the acts of cpngress, in contradîstînetîon from the navi^ 
gable waters of the states, when they form, in their ordinaiy condition, 
by themselves, or by uniting with other waters, a continuons highway, 
over which commerce is, or may be, carried on with other states or foreign 
countries, in the customary modes in which such commerce is conducted 
by water." 10 Wall. 563. This test was applied to Grand river, and 
the conclusion was reached that it was a navigable stream, and the court 
adds: 

"And by its junction with the lake it forms a continued highway for com- 
merce, botli with other states and with foreign countries, and is thus brought 
under tbe direct control of coDgress." 

The court continues: 

"That power [the power to regulate commerce^ authorîzes ail appropriate 
législation for the protection or advancement of either interstate or foreign 
commerce, and, for that purpose, such législation as will insure the conven- 
ient and safe navigation of ail the navigable waters of the United Statesr 
whether that législation consists in requiring the removal of obstructions to 
their use, in prescribing the form and size of the vessels employed qpun them, 
or in subjeeting the vessels to inspection and license, in order tolhsurô thèir 
proper construction and equipment. ' The power to regulate commerce,' this 
court said in Gtlman v. PhUadelphia,3WA\\. T2A, *comprehends the con- 
trol for that purpose, and to tbe extent necessary, of ail navigable waters of 
the United States which are accessible from a state other than tbose in which 
they lie. Por this purpose they are the public property of the nation, and 
subject to ail the requisite législation of congress.' But it is conténded that 
the steamer Daniel Bail was only engaged in the internai commerce «f the 
State of Michigan, and was not, therefore, required to be inspected or licensed, 
eyen if it beconceded that Grand river is a navigable water of the United 
States; and this brings us to the considération of the second question pre- 
sented. There is undoubtedly an internai commerce which is subject to the 
control of the states, The power delegated to congress is liniited to commerce 
'among the several states,' with foreign nations, and with tbe Indiao tribes. 
This limitation necessarily excludes from fédéral control ail commerce not 
thus designated, and of course that commerce which is carried on entlrely 
within the limits of a state, and does not extend to or affect other states. In 
this case it is admitted that the steamer was engaged in shipping, and trans-' 
porting down Grand river, goods destined and marked for other states than 
Michigan, and in receiving, and transporting up the river, goods brought 
within the state from without its limits; but inasmuch as her agency in the 
transportation was entirely within the limits of the state, and she did not run 
in connection with, or in continuation of, any Une of vessels or railway lead- 
ing to other states, it is conténded that she was engaged entirely in domestic 
commerce. But this conclusion does not follow. So far as she was employed; 
in transporting goods destined for other states, or goods brought from with- 
out the limits of Michigan, and destined to places within that state, èhe was 
engaged in commerce between the states; and, however limited that com- 
merce may hâve been, she was, so far as it went, subject to the législation of 
congress. She was employed as an instrument of that commerce; fpr, when- 
ever a commodity has begun to move as an article of trade frpm, one s^.ate to 
another, commerce in that commodity between the states bas comménced. 
Thefact that several difEerentand independentagencies are employed in trans- 
porting the commodity, some acting entirely in one state, and some acting 
throngh two or more states, does in no respect affect the character of^the 
transaction. To tbe extent In which each agency acts in that transpoctationi, 
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it is subjèct to the régulation of congress. I\ is said that, if the position hère 
assertéd be sustained, there is no such thin^ as tlie domestic trade of a state; 
that congress may talje tiie entire control of tlie commerce of tlie country, 
ând extend Us régulations to the railroads witliin a state on which grain or 
fruit is transported to a distant market. We answer that the présent case 
telates to transportation on the navigable waters of the United States, and 
we are not called upon to express an opinion upon tlie power of congress 
ôver Interstate commerce when carried on by land transportation. And we 
answer, further, that we are unabie to draw auy clear and distinct line be- 
tween the authority of congress to regulate an agency employed in commerce 
between the states when that agency extends through twoor morestates, and 
when ît is conflned in its action entirely within the limita of a single state. 
If its authority does not extend to an agency in such commerce when that 
agency is conflned within the limita of a state, its entire authority over Inter- 
state commerce may be defeated. Several agencies combining, each taking 
up the commodity transported at the boundary line at one end of a state, and 
leaving it at the boundnry line at the other end, the fédéral jurisdiction would 
be entirely ousted, and the constitutional provision would become a dead let- 
ter." 

See, also, The Montello, 11 Wall. 411, 20 Wall. 430; Éxparte Boyer, 
109 U. S. 629, 3 Sup. Ct. Rep. 434. In the case last cited the water- 
way upon wliich the collision occurred was actually the property of the 
state of Illinois, and was wholly artificialj and was wholly within its ter- 
ritorial boundaries. The court says, through Mr. Justice Blatchford: 

"Within the principles laid down by this court in the cases of The Daniel 
Bail, 10 Wall. 557, and The Montello, 20 Wall. 480, which extended the sal- 
utary views of admiralty jurisdiction applied in The Oenesee Chief, 12 How. 
443, The Hine v. Trenor, 4 Wall. 555, and The Eagle, 8 Wall. 16, we hâve no 
doubt of the jurisdiction of the district court in this case." "Navigable water, 
situated as this canal is, used for the purposes for which it is used, a high- 
way for commerce between ports and places in différent states, Ciirried ou by 
vessela such as those in question hère, is public water of the United States." 

It is true that this case considers and décides a question of admiralty 
jurisdiction; but the canal, although whoUyartificial, and wholly within 
the body of the state, is declared public water, for the reason that itis a 
çonduitfor interstate commerce. In conduding the opinion, Mr. Justice 
Blatchford observes: 

"This case does not raise the question whether the admiralty jurisdiction 
of the district court extends to waters wholly within the body of a state, and 
frora which vessels cannot so pass as to carry on commerce between places in 
such state and places in another state or in a foreign eountry, and no opinion 
is intended to be Intimated as to jurisdiction in such a case." 

The case was decided in January, 1884. In December, 1870, in the 
case of Tke Montello, — a proceeding to recovera penalty under astatute 
operative upon the "bays, lakes, rivers, or other navigable waters of the 
United States,"— Mr. Justice Field, for the court, déclares that the 
stream "can only be deemed a navigable water of the tlnited States when 
it forms by itself, or by its connection with other waters, such a high- 
way." "If, however," the learned justice continues, "the river is not of 
itself a highway for commerce with other states or foreign countries, or 
does ûot form such a highway by its connection with other waters, and' 
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is only navigable between différent places within the state, then it is not 
a navigable water of tlie United States, but only a navigable water of the 
state, and the acts of congress * * * for the enroUment and license 
of vessels bave no application. Those acts only require such enrollraent 
and license for vessels employed upon the navigable watersof the United 
States." It will be observed that this was the construction of a pénal 
statute, and its application under the admiralty power. But, for the 
régulation of interstate commerce, as we shall presently see, congress bas 
enacted législation with référence to the commerce upon water routes, 
whether they form by connection with other waters oç with railways, a 
highway for continuons carriage or shipment of passengers or property. 
The power of congress for this purpose is, we believe, generally conceded. 
If, therefore, the navigable watersof a state whoUy within the state, and 
with no exterior water connection, are yet utilized under "common 
control, management, or arrangement," in connection with railroads, for 
"continuons carriage," — in other words, for interstate commerce, — for the 
purposes of such commerce, — they would become public waters of the 
United States, and subject to congressional control under the commerce 
clause (paragraph 3, § 8, art. 1) of the constitution, if not under the ad- 
miralty clause, See act of. February 4, 1887, entitled "An act to regu- 
late commerce," (24 St.at Large, 379.) 

But if it be true, as contended, that the terms of the act of June 19, 
1886, are so broad that they affect the navigable waters of a state upon 
which there are vessels wholly engaged in internai commerce, niust the 
act be held a nullity for that reason? From the fact that the indefati- 
gable proctors for respondents bave referred to the Kissimee, in Florida, 
and the Jordan, in Utah, to illustrate their argument, it is perhaps fairly 
inferable that such streams and lakes are very rare. It is probable, 
also, that the commerce which they convey is comparatively unimpor- 
tant. Now, is it not the duty of the court to sustain the act under con- 
sidération if it appears that its application to the navigable inland waters 
of the United States, and to the great body of commerce, is valid and 
appropriate, even though it may affect, upon occasion, commerce wholly 
within a state? Concède that its language is susceptible of the meaning 
suggested by the respondents, it is nevertheless clearly warranted, and 
operative, as to ail the important inland navigation of the country and 
the Great Lakes, and as to a mighty volume of commercial transactions. 
It bas long been settled that statu tes, constitutional in part only, will be 
upheld so far as they are not in conflict with the constitution, provided 
the allowed and prohibited parts are separable. Pocket Oo. v. Keokuh, 
95 U. S. 80. A caseof controUing authority upon the proposition that 
the statute may be valid as to one class of commerce, even though in- 
valid as to another, is Ratterman v. Tdegraph Co., 127 U. S. 411-428, 
8 Sup. et. Rep. 1127. There a single tax was assessed by the state of 
Ohio upon the receipts of the telegraph company. Thèse were derived 
as well from interstate as from internai commerce. The items of thé 
income account were of course capable of séparation, but they were re- 
tsamed and assessed in gross, and without séparation or apportionment. 
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A bill 'm&» |)resertted to the judge df the circuit court of thèUnited Statea, 
sitting in chàricery, by the telegraph Company, with averments that the 
tax wâs illégal and void, and in cônflict with the constitution of the 
United States, for the alleged reason that the state was seeking by the 
act to. inipose a tax upon jgross receipts principally accumulated from In- 
terstate télégraphie messages. The jprayers were that the défendant, to- 
wit, the treasurer, may be compelled to accept that portion of the tax 
lawfully due the state and country, and that he may be enjoined from 
levying or coUecting the balance of the assessment. To the bill a gên- 
erai deniurrei- was filed. The circuit court, after argument, upon an 
agreed submission of facts, which was in the main but a statement of 
the separate amounts received from business within the state, and from 
business between points in Ohio and in other states, held that the tax 
by the state, se far as apportioned to receipts derived from interstate 
communicationj was unconstitutional and void, but, as apportioned to 
messages within the state, it was valid. The case reached the suprême 
court by a certifioate of différence of opinion between the circuit and the 
district judge; and Mr. Justice Milleb, for the court, presenting the 
unanimous opinion with the characteristic vigor and dearness of his ju- 
dicial deliveràncès, haa with précision, and we think with conclusive- 
ness, defined the rule for our guidance. After stating the question cer- 
tified, and observing that the agreenaent of parties had avoided the point 
that the tax was not separable, thë learned justice decisively states: 

"Nor dtf yre believé, if thère were allégations, either in the bill or answer, 
setting up that part of the tax waâ from interstate commerce, and part from 
<»>mmerc6 Hvftolly withiii the state, that there would hâve been any dlfflcùlty 
in securing the évidence of the amountof receipts chargeableto thèse separate 
classes of telegrams by weansof theappointment of a référée ormaster to in- 
quire into that tact, and make report to the court. Nelther are we of opinion 
that there is any real question, under the décisions of this court, in regard to 
ïioldingthàt,! so far as this tax was levied Upon receipts properly appartenant 
to interstate commerce, it was void, and that, so far as it was only upon 
•commerce wholly within the state, it was valid." 

How apposite is this language to the fects before the courti Hère 
the books and bills of lading of the steamer would show every fact es- 
isential^ to the apportionment of the cargo into classes of internai and in- 
terstate trafficànd freight. But even more pertinent is the next suc- 
cèeding remark of the learned justice: "This précise question was ad- 
judged intlie Oaae ofStaU Freight Tax, 15 Wall. 232." There a statu- 
tory tax of Pennsylvania of two cents for one class, three cents for an- 
other, and five cents for another, imposed upon every ton of freight 
transported by any railroad or canal of that state, was resisted by the 
Eeâding Railroad Company on the groond that it was levied on inler- 
«tate teommerûel The returns of the railroad compàny to the acçount- 
îng; oificers stated separately the âmount of freight carried whoUy within 
thie state, and the amount brought into or carried ont of the state. The 
court :held" that; the tax upon the former class * * * was valid 
TiadeiFithelaw of Pennsylvania^ by wMehi it was imposed; but that the 
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latter classes, being commerce among thé states, were not subject tosuch 
taxatioji." Thèse cases are very satisfactory. 

It is also true that apportionmeîit and' séparation of subjects under 
control of the state, and without such control, will apply lo the transpor- 
tation routes, as well as to the freight transported or messages forwarded. 
In the case of Tdegraph Co. v. Massachusetts, 125 U. S. 530, 8 Sup. Ct. 
Rep. 961, where a tax by that state, estimated against the company upon 
the length of its lines within the state, as proportioned to their length else- 
where, it was held that since lines along post routes and across navigable 
waters of the United States were not aubject to taxation; and since, in the 
state, 233,455 miles of the defendant's Hnes were thus exempted, there 
remained only 49,850 miles not exempt; and upon this the company of-; 
fered to pay the proportion of the tax assessed against it according to 
mileage by the state authorities. The remaining assessment was enjoined. 
" We refer to this now," continues this valuable opinion, "only forthe pur- 
pose of showing how easily the question of taxation which is forbidden' 
by the constitution may be separated from that which is permissible in 
this classof cases." If the subjects of taxation are so teadily classified 
to mark the separate domain of fédéral and state taxing power, how en-; 
tirely justifiable will be the same process when necessary to maintain tiie 
validity of national législation! This, as we bave seen, is the unqnès- 
tionable duty of the court. Vide, also, Tienum v. Rinker, 102 U. S. 123; 
SteamSMp Oo. v. Pennsylvanîa, 1 Int. St, Com. B; 311; Tdegraph Oo. v. 
Penrisylvania, 128 U. S. 39, 9 Sup. Ct. Rep. 6. A case very interesting 
and very instructive as to this important topic h Steam-Ship Go. v. Petm- 
aj/iwnta, 122 U. S. 326-345, 7 Sup. Ct. R«p. 1118. The opinion of 
the court, rendered by filr. Justice Bradley, comprehends an attractive 
analysis of the more pertinent décisions upon this rule, with copions 
références to many others. 

It will be observed that we hâve heretofore considered the argument 
submitted by respondents' proctors as if a portion of the cargo of the 
Katie was shipped to be transported wholly within thé state. It is true, 
bowever, as we shall presently see, that ail of it is properly to be re- 
garded as Interstate in its character. It is true, also, that th'e Katie was 
engaged, in the strictest sensé, in Interstate and foreign commerce, and 
that the Savannah river between Augusta and Savannah is, as clearly, 
as the Mississippi between St. Louis and New Orléans, a navigable river 
of the United States. We extract the following from the valuable and 
elaborate brief of Mr. Robert Erwin, the proctor for libelant: 

"The state of Georgia is bounded on the east by a line running from the 
sea, or the mouth of the river Savannah, along the stream thereof, to the fork 
or confluence made by the rivera Keowee and Tugalo. Code Ga. § 15. It is 
proper to state, bowever, that there bas been much discussion as to whether 
the state of Georgia extends only to the thread of the stream or to the Garo- 
lina shore, However that may be, the second article adopted by the conven- 
tion of Beaufpit, which seltled the boundary between Georgia and South, 
Cûrolina, provided that the navigable portion of the Savannah river should 
bè hènceforth equally free tô the citizens of both states, and exempt from ail 
dutles, tulia» bindrance, interruption, and molestatioQ wbatsoèver attempted 
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to be enforced by one state on the citizens of another. See Hotchkiss, St. 
Law Ga. 916. And as the steam-boat Eatie, on every trip, touched at land- 
ings on both sborea of the river, — that is, in South Garolina and in Georgia, 
— there can be no doubt that she was engaged in interstate commerce." 

In Cottmi Exckangev. Railroad Oo., 2 Int. Com. R. 375-388, we find 
it announced that commerce between pointa in the same state, but 
which passes through another state, is regarded and treated as interstate 
commerce. Mr. Commissioner Morrison, stating the conclusion of the 
commission, on page 386, uses the language foUowing: 

"While passing throngh Mississippi, after passing from Louisiana, this 
commerce is interstate, and subject alone to interstate régulations. It is not 
subject at any place between Shreveport and New Orléans to régulation by 
both the state and the congress. It passes by continuons carriage from 
Louisiana to and through the state of Mississippi. It is not transportation 
' whoUy within the state.' It is subject to régulation by the provision of the 
act to regulate commerce, and the commission has jurisdiction to reserve the 
rates, virhere the parties interested in them are before it." 

Thia report is strongly advisory, and the statement quoted seems oth- 
erwise altogether justifiable. Then the Katie was in ail respects en- 
gaged in interstate commerce. See, also, Gloucester Ferry Xh. v. Pennsyl- 
vania, 114 U. S. 196, 6 Sup. Ct. Rep. 826; The Daniel BaU, supra. 

To summarize our conclusions upon this important and interesting 
topic, we are of opinion that the act of June 19, 1886, is valid, in view 
of the power of congress to regulate commerce: (1) Because the law, 
amended, excepted from its opération inland navigation only, and not 
internai commerce, as infeisted. (2) The amendment extended the op- 
ération of the law, not to internai commerce, but to inland navigation. 
So much for the direct purpose of the act. (S) If internai commerce 
is afifected, ît is incidentally, merely; and the purpose of the législature 
being legitimate, and warranted by the constitution, it is wholly imma- 
terial to the considération of its validity that somewhere it has a casual 
or contingent efifect upon the domain of state législation. (4) Even 
though the subjects of this extended liability, or the territory in which 
it is effective, are partially within the région of state control, yet, where 
they are separable, and are partly under the national control, the act 
will be sustained by the courts wherever the power of congress extends, 
and as to ail those objects to which it attaches; and this rule is easily 
applicable to the factB. (6) As to the Savannah river, it is a public 
navigable stream. The voyages of the Katie and her cargo are interstate 
in character, and the jurisdiction of congress is undoubted. 

It will be seen that the question presehted as to the constitutionality 
of the clause extending thè benefit and privilège of limited responsibil- 
ity to the owners of vessels engaged in navigating the iuland public wa- 
ters of the United SUites has been heretofore considered solely with re- 
lation to the commercial power of congress. But the commerce clause 
of thé constitution is not lie only title to the validity and effectiveness 
df thé énactments. It is equally clear that the amendment is warranted 
by section 2, art. 3, of the constitution, which extends the judicial power 
ôf the United States to ail cases of admiralty and maritime jurisdiction. 
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Since thîs demurrer was argued, the âiîpreme court offheUnîted States, 
in Butl&rv. Steam^SUp Oo., 130 U. S. 527-558, 9 Sup. Çt. Rep. 612, 
bas settled with distinctness the foUowing principles applicattle to thia 
discussion: The law of limitéd liability was enacted by eongress as part 
of the maritime law of the United States, and is co-extensive in its 
opération with the whole territorial domain of that law. (2) While the 
gênerai maritime law, with slight modifications, is accepted as law in 
this country, it is subjèct, under the constitution, to such modifications 
as eongress may see fit to adopt. (3) The limited liability act appliés to 
the case of a disaster happening within the technical linïits of ^ county in a 
State, and to a case in which the liability itself arises from a law of the state. 
The case resulted from i the well-known disaster to the City pf Colum- 
bus near Gay Head, at the western extremity of Martha's Vineyardç; and 
it was insisted ^y respondents to the libel to limit liability, filed jsy the 
steam-ship company, that the doctrine had ho application to cases of 
Personal ihjury and death, and none in the technical limits of a county 
in a state, nor to a cause of action created by state law. AU of theâe 
propositions were negatived by the court. The case seems to hâve beeri 
argued with great care and élaboration; and the opinion, rendered by 
Mr. Justice Beadley, is most valuable. The learned justice déclares 
that the purpose of the limited liability law is,-^we may observe, net to 
affect internai commerce, — but for the encouragement of ship-building, 
ând the employment of ships in commerce; He refers to the varions 
attempts which hâve been mâde to narrow the opération of thé statute. 
He cites theleading cases in which the beneflcent object of the law has 
been set fofth: Nonoich Co. v. Wright, 13 Wall. 104; StmwrSMp Oo. v. 
•Manufactiiring Oo., 109 U. S. 578, 3 Sup. Ct. Rep. 379, 617. '^The law 
pf limited liability," say s the learned justice, "as we hâve frequently had 
occasion to assert, was enacted by eongress as a part of the maritime 
law of this country, and therefore it is co-extensive in its opération with 
the whole territorial domain of that law." Nonoich Co, v, Wright, 13 
Wall 104-127; The Lottawanna, 21 Wdl. 558-577; The ScoOmd, 105 
U. S. 24, 29-31; SteamrShip Go. v. Manufadwiing' Oo.^ 109 U. S. 578- 
593, 3 SupJ Ct. Rep. 379, 617. In The'ljMawmna we said: 

"It cannot be supposed that the framers of the constitution contemplated 
that the law should torever reinaih unalterable. Congress undoubfedly has 
authority under the commercial power, if no otber, tb introduee such changea 
as are likely to be needed." Page 577. 

Again, on page 575, speaking of the maritime jurisdiction refei;red to 
in the constitution, and the System of law to be administered tliereby, 
it was said: 

"The constitution must hi^ve referred to asystem of law co-extensiye with, 
and operating unifornily in, the whole country. It certainly could net hâve 
l>een the intention to place the ru les and limita of maritirae law under the 
disposai and régulation of the several states, as that would havë défeated the 
nniformity and consistehcy at which the constitution aimed on ail subjëcta of 
a commercial character afillécting the intercourse of thé states with each othér 
or with foreign statesè" 
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iln îTSeflbo&trfthis language was s^d: . ; 

' "Butit is ertodgti to say that the rule of limited respbnsîbility la now our 
maritime tùle» It is the rule by whioli, throtigh the actéif congress, we hâve 
annouTiced thatvre propose to administer justice in maritime cases." Page 31, 

Againj/in the same case, (page 29,) i^e eaid: 

"But whilat the iule adopted bycoongress is the saQ::^e as the rule of the 
gênerai maritwe law, itselîBcacy as a rjule dépends upon.the statute, and not 
nponany. inhérent, force of the iparitime law. As explained in The Lotta- 
wanna, the piaritipe law is ohly s6 far opérative aslaw in any country as It 
is'adoptçd by thè lâws and usages of that country; andthis particulatrule of 
the maritime law haid hever been «dopted in this country until it was enacted 
by statute. Tberefdre, whilstt it la now a part of our maritime law, it is 
nevertheless statiiteilaw." 

, , AncJ in StéamrÈlwp Co. v. Manufàdvàing Co. it was saî3: 

. "The rule of iliioltgdiîlability prpscritied by the act of IÇSl is nothing more 
tjban the ul4 maritime rule adinimstered in couits of adqni]:alty in ail countries 
Qxpçpt JBngItuid fro.ni time immémorial; and, if this wereUot so, thesubject- 
iuStter itiielf is ôiiië £liàt bflbngs to'the department of maritime law." 109 U. 
S.693,3'Sup.Ot.ffièp;889. 

oi Thèse quotati^oe are believ.edi to expresg the gênerai, if not unanimous, 
yiews of the wemhers of this court for nearly 20 years past, and they 
leave us iû no doubt that whU^ the gênerai maritime law, with modifi- 
cntionB, is aocepted es law in tfeis country, it is sabject to such amend- 
xaentiS as Cioûgres^cîpay see fit to adopta One of the modifications of 
the maritime law fis reçeived hère uvas a rejection of the lawoflimited 
liability; We h^nre reotified thajt. Congress has restored that article to 
tonï maritin^erCîode. We cannot dqubt its power to do this. 
ei'jAt this point, it is material to observe that the exception to theactof 
:185,1 denyiog the statute opération to inland waters was added in the 
S<|n^te. It seci^s to hâve beçn suggested by an act of parliament in the 
^ijgn of Geo. III. which provided that thèse privilèges "should not extend 
-té jÛbie owners of pny Ughter, .barge, boatv or vessel, of any burdpn ord». 
scription whatsoe>fer, used,whpl]y on rivers or inland na,vigation,or vessel 
il](,Qt;duly regiEjtered acçording tp law. Opinion of Judge Drummond in 
fj^ WarEaglé, ë Ï5;ss.,364. Surely parliameqt was not concerhed with 
fiqilîestions of interslate or internai commerce. To use,thel^nguage of Mf. 
Justice Bradley above quoted, it waâ a modification of the maritime law. 
Wp hâve rectified that. In fact, our statute adopted the maritime law, 
& I c'dntradistlhguîsbéd from thç English statutes, Wifh that exception, 
'T^îîét'^' théy wère fôllowed.* Ë'iit iû' England as in this country the scope 
of this great privilège had been gradually but steadily extended. It was 
•liâi'tiàlly adopted by the act of 7 Geo. II. in 1734; It was enlargéd by 
'26Géo. lïl., it'Seiàndiagainby&SGéG. Ill.,1813i In 1841, France 
%b% èidyahced IdMbW inl behalf of the;^^ The act of 1851 was 

^j^^ôieiiin itîié,lig)[i|(jiiii;9:wn japon thesubject by ail of this Éuropeanlèg- 
îsjation.and by t^ç, writ^ngs of Grotius, (War and Peace, bk. 2, c. 11, § 
13,) Valin, (liber 2, tit. 8,) Pardessus, (2 Droit Com.pt., 3, tit. 2,,o. 3, 
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§ 2,)'aiid taiàùy dthers, — ^renowned Writeirs oni maritime làw. Who can 
dbubt its wîsdom or its béneficénce, when considèred in the light of such 
experiedée and such aëthority? Its philosophy is eminentiy practkal, 
and is well explained by Mr. Justice Beadley, in Norwich Oo. v. Wright, 
13 Wall. 121: 

"The great object of the law was to encourage ship-building, and to in- 
duce capitalists to invest money in this branch of indusfcry. Unless they can 
be induced to do so, the' shipping intetésts of the country raust flag and dé- 
cline. Those who are willing to manage and work ships are generally unable 
to biiild and fit them. They hâve plenty of hardinesg, and personàl daring 
and enterprise, but they hâve little capital. On the other hand, those who 
hâve capital, and invest it in ships, incur a viery large rislî in exposing tbeir 
' property to tbe hazards of the sea, and to -tbe manageiu^nt of sea-faring m'en, 
Mtbout m^ing them liable for additional losses and damage to an indeflnlte 
amount, How many enterprises in mining, manufactutirig, and internai im- 
provemenls would be utterly impracticable if capitalists were not encouraged 
to iiivest in thein thrôiigh cotporate'institutrôns, by whicH they are' exempt 
from Personal liability or from iiabilityexcept to a limitéd extent! Thé pub- 
lic interests require the investment pf capital in ship-building quite as i^uch 
as in any of thèse enterprises." 

HaVîfig rectiâed by thé actof 1851 its omissÎQn to obtàin the benefit 

of this law for thé ship-oWnèrs who are ùur couutrynien, cô'iigress, fiiid- 

ing that ii was iiijudicious to excludë therefrom the intôrêsts engaged in 

inland navigation, rectified that mistaïen exclûsibii by the act of June 

19, 1886, n6w Tirider cohsidération. Who rhay successfuUy dispute the 

wisdom of this legisiatibh? Who maydeny itààbsolùte and vital im- 

'J)ortance to thô shipping interests of the country uport those northern 

océans of living watef (-^ttaversed by vast fleets of steatners and sailing 

' vessels, annuaUy discharging irito thé'coffers of national and individual 

"treasùre, an opulence ofweàlth beydnd the dïeahls of avarice? Is it 

possible to (Question the benefit of this law, to- the trafiic upon those 

mîghty stréàrris'which, with their tributaries, vitalize the continéiit as 

the arteries the hùman body, br upop the îhnumërable water-courses of 

lësser volume, but the -^alue of which thé:nâtion is beginniug to appre- 

éiàte, and for the improvenient of whiçb 'the public înakeâannual and 

libeïal éxpenditiires in order to advance the cotnniérce, which isdeclared 

iïi argument hère, tb bè whplly without tiational control? 

_' After Considération in détail of thé ïéasons urgèd againstthe validity 

"bf the act,— considération had with the carefiilhêés and attention de- 

imaridéd, not aloné by the gi^eat moment of the inqtiîry, but also by the 

zeal and earnës'trièss with which the supppsed encroachment upon the 

rîghts ôf the stàte bas beeil'combàtted^'— weare thorciughly satisfied that 

'the législation is proper, as well to the commercial power of cbngress as 

;tb the admïralty jtirisdiption of the côïi(rtp, as modified by the stàtutes. 

it haë^aabtii'éa ail additional illustràtiôfl'df^hôforttmate trtith that the 

constitution of our country is never an obstacle to the practicat and pa- 

triotic assertion of national contro^ oyer subjects of national cpncem; but 

considered in sympathy "with thé bfoad àtta pàMbtiôi" yèt tfatM'ôtiè'and 

conservative purposes of its framers, it furnishes an undoubted warrant 
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for ail lèKislfttibn appropriate to oqr diverse System, and in consonance 
mih the expension and grogress of the country on the paths of civiliza- 
tien as they widen aad extend. The demurrer will be overruled. 



Chiesa V. CÎONOVEB et al.^ 

(iMsftrtct Court, S, J>. Alabarna. March 89, 1889.) 

Shipmwo— Bkeaoh op ChakteB'Pàrtt— Personal liiABiuTT of Mastbk. 

Tbe master iir oharg;e at time of se^izure cannot be niade Uable 1/n pemona/m for 
breacb Qf the obarter made b^ bis predeceasor, even though he bas, witbout oon- 
Bideration, promised, to exécute it. , 

In Admirai ty. On exceptions to libel by défendant A. Conover. 
PiHans, Torrey <fc Hanaw, for exceptions. 
• (?. X. <fc iZ. 2*. fifmttA, for libelants. 

TouLMiN, J. As I understand it, the libel in this case îs to recover 
.damages for ^n alleged breach of a charter-party made by the master of 
the bark Augustine ICobbe. for itheowners thereof. The libel allèges that 
the charter-party was not performed by the master under the instructions 
of the owners. It appears fj'om the libel that the master who executed 
,the charter-party ^is not a party défendant, but that A. Conover, who 
jSubsequently became master, is a party défendant, and it is sought to 
make him liable jointly wïth the owners for the alleged damages. The 
oply connection he seems to hâve had with the charter-party, so far as 
the allégations of the libel show, is that he promised the libelant to per- 
.fprm the charter-party., He cannot be made liable for a breach of the 
charter-party made by the fprmor master, for he was not a party to it; 
and, if it is sought to njake; bim liable for a breach of his subséquent 
promise as for a breach of a verbal charter-party, it seems to me it must 
(be donc in a separate suit, If A. Conover cannot be made liable for the 
breach of the charter-party made by the former master, and this suit is 
to recover damages for such breach, then the libel makes no case against 
A. Conover, and the exceptions by him that the libel shows no cause of 
.action against him is well taken, and should be sustained. If the effort 
i^ ta make him liable for a breach of his verbal promise, then no recovery 
çan be had against him in this suit, because there is no considération 
shovirn for such promise. But, as I hâve said, I understand frôm the 
allégations of the libel thatits purpose is to recover damages for a breach 
of the original charter-party, to which contract A. Conover was not a 
party , and hence cannot be made liable on it. The exceptions to tbe libel 
are sustained. 

■ Jlejiiorted by Fêter J. Bamiltou, Esii., of the Mobile bar. 
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ScHULTZ V. The Pietro G. 
{.Circuit Court, S. D. New Torh. November 7, 1889.) 

1. SHipprao— Bill oï Lading — Shoetagb. 

The clause, "I do notknow the welght, " inserted by the master In ablll of lading^ 
given for "about 200 tons, " casts on the consignée the burdeu of proving that he 
dld not reçoive ail that was delivered to the ship nnder the bill, though less tban 
200 tons wasreceived by him, and, failing to prove this, he cannotrecover. 

8. Bame— DuTT OF Cabbieb. 

Where two lots were delivered to a ship under différent bllls of lading, each con- 
taining the clause, and no évidence was given to show how much was originally 
delivered under each bill of lading to the ship, the consignée of one lot cannot re- 
cover without ahowing that less was delivered to him than was delivered to the 
ship under his bill of lading, although he shows that the consignée of the other lot 
rebeived the whole quantity ihentioned in his bill of lading. 

In Admiralty. Llbel for shortage. On appeal from district court. 
88 Fed. Rep. 148. 

Wing, Shoudy & Putnam, for Schultz. 
UUo, Ruehgamen & Hubbe, for the Pietro G. 

WalI/AŒ, J. Two lots of scrap-iron were recel ved by the bark at 
Antwerp for transportation to New York, and bills of lading, one for 
each lot, were given by the master, — one reciting the receipt by the 
ship of about 600 tons of iron; the other reciting the receipt of about 200 
tons of iron; each bill of lading having the qualifying clause written 
therein by the master, "I do not know the weight." The libelants, by 
indorsement of the bill of lading for the 200 tons, became the ownersof 
that lot of the iron, and bring this suit, alleging that the ship "bas not 
delivered the said iron to libelants, nor any part thereof, except 164 
tons." They hâve given no évidence of the quantity of the iron actually 
received bj' the ship at Antwerp. The ship delivered 500 tons of the 
iron on board to the consignées under the other bill of lading, and sub- 
sequently delivered 164 tons to the libelants; and what was thus de- 
livered was the whole quantity received on board at Antwerp. There is 
no évidence in the case that less was delivered to the libelants than was 
received on board the ship as the lot mentioned in their bill of lading, 
or that any more was delivered by the ship to the other consignées than 
was received by the ship as the lot covered by their bill of lading, There 
is no évidence to show which of the two lots was first received on board 
the ship, or that the lot first discharged was not the lot last received on 
board, or that what was delivered to libelants was not the lot that be- 
longed to them. The libelants do not claim in their libel that the iron 
which was delivered to them was not the lot which belonged to them, 
but aver that the quantity delivered was less than they were entitled to. 
The clause inserted in the bills of lading by the master, stating that he 
did not know the weight, qualified the effect of the récital as an ad mission 
of the number of tons of iron received on board the ship. It was équiv- 
alent to a statement by the master that he had not so veritied the truth 
of the récital of the quantity received on board as to be willing to abide 
v.40F.no.8— 32 



by it. Such a clause neutralizes the force of the récital as évidence, and 
shifts tlae burden of pjroof from the ship to the owner in a case like tha 
présent, and requires him to show that he did not receive ail of his prop- 
erty that wasactually received by the ship. Eaton v. Nmmark, 37 Fed. 
Rep. 375; Matthiessm v. Gud, 29 Fed. Rep. 794. When a discrepancy 
is discoveried beforean aççeptance by the owner, and acceptahce isre- 
fused on that ground, and the carrier put to an action for the freight, 
it would be lûcumbent upoh the latter to prove affirmatively a tender of 
delivery of ail the cargo actually received for the owner; but this ia not 
such a case. It appears in évidence that the two lots of irpn were not 
kept distinct on board the ;ship. Consequéntly, if there were any évi- 
dence in the case to show th,at the libelants did not receive ail they were 
entitled to, the ship would not be exonerated by proyii^g that what was 
delivered to both consignées was ail the iron actually received on board. 
But in the absence of such évidence, or of any évidence to show that a 
larger quantity was delivered to the other consignées than beJonged to 
them, the libelants cannot recover. It was the duty ôf the master to 
keep the two lots distinct. If he had dpne this; the libelants would 
hâve had no reason to suppose that they did not receive ail the iron that 
belongèd to them, and this suit probably would not hâve been bronght; 
but the libelanta cannot recover upon any theory of a breach of duty in 
this respect on the master's part, because they do not show that they 
sustained any loss in conséquence of his conduct. The libel by the 
master in the suit brought by hira for demurrage against the présent 
libelants allèges 'delivery to them of ail the iron received for them; and 
the statements of the libd cannot be regarded as an admission that 200 
tons were actually received on board the ship. The; libel is dismissed, 
without costs of the district court, but with oosts of this. court. 



CuMMiNa e( aï. u.The Bakeacîoota. 
(Oirèuit Goturt, S. î). New TorTc Novemben 9, Ï889.) 

Sbippins— OABBULan o» Goods— NBGi,iGBNOfl->-BnRDBN- or PàôôF. 

In a suit for t^e loss of the contents of certain casks ^nd keigs during transporta- 
tlon On a vessél, the défense was that the loss arose f roiii leaïàge, for whîoh oy tha 
terms of the biU of ladlng the carrier, was exempt f rém Uabllity. It appeared that 
on the arrivai at the port of dlscharge the cargo was tranaferred to Ughters in 
the emplôy of the vessel foï delivery to the owriers. "Wlieh delivered by the Ught- 
ers ail the casks were In bad order, som» having thelr âtaves broken at the bilge, 
and others their hoops started and gone, and thelr contents, whlch were Uquid,also 
gone. The hobps of thé këgs were startéd and some o'f them gohe, and tbé.âtavea 
were broken. None of the lighterinëQ were oalled as Witnessds by the Vessel, but 
witnesses for the vessel testifled that when the casks and kegs were deliyered to 
the Ughters some of theoàsks were empty, apparentty f rom ïeakage. Seld,' that, 
inasmuoh as the appearatice of the casks «andliegswhèn delivered to the oWners 
was as consistent with the theory of the iqss of their contents by breakage as with 
the thëoiïy 6t thé. loss by Ïeakage, the' ouraen of proof was upon thé vèssS. tb ahow 
clearly that the loss arose from the ez:cë&ted<)ausé:. thatihaving f ailed to Oall tha 
, lightermen as witnesses, or give any évidence showing that the cargo was deUvared 
V by the Ughters in the condition îh Whibh' iïWas wheh féoelVéd bythem, thé vessel 
c: . was iiot exonerated by a satlsfactory viadtoatiOn, .: ' 
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In Admiralty. Libel for injury to cargo. Oa appeal from district 
court. 39 Feà. Rep. 288. 
Arnold & Grem, for appellants. 
Wing, Shoudy & Putnam, for appellee. 

Wali/Ace, J. In December, 1877, the libelants, through their agents 
at New York, shipped at that port upon the steamship Barracouta, in 
good order, for transportation to Trinidad, Spain, 14 casks of stamnous 
ohloride, containing 9,060 pounds, and 20 kegs of salts, containing 705 
pounds. The steamer sailed December 17th, and, after encountering 
very severe weather on her voyage, reached Trinidad, December 29th, 
where her cargo was transferred to lighters employed by the steamer, 
and by them taken to the governmeut warehouse on the dock. After 
the cargo was landed at the warehouse, ail the casks w«re found to be in 
more or less bad ordeï. The staves of two were broken at the bilge, and 
were entirely empty. The others had their hoops started, and two of 
them had their heads bulgedj and ail were leaking, and more or less défi- 
cient in contents. Of the kegs, several were déficient in their contents, and 
in bad order; the hoops being started, and some of them gone, and the 
staves broken. Thevalueof the missing contents was $1,082, Thelibel- 
ants hâve brought this suit to recover for their loss. The défense is that 
theloss arosefrom leakage; for which, by the terms of the bill of kding, the 
steamer is exempt. The case made by the libelants is met by the testi- 
mony for the steamer that, when the cargo was taken out to be trans- 
ferred to the lighters, two of the casks were found to be empty, and the 
others indicated that their contents had leaked through the seams; but 
the steamer's witnesses also testify that none of the casks or kegs pre- 
sented any appearance of external injury, neither the heads, staves, nor 
hoops being displaced, The steamer's cooperwas notcalled asa witness, 
and it does not appear that any cooperage was doue to the casks. The 
theory for the steamer is that the liquid chloride could not be safely 
transported in casks; that there is danger from expansion when it is 
shipped in wood if it is exposed to heat ; and that the leakage arose 
from this cause, or because the casks were not sufiiciently strong. The 
testimony shows that the article is usually shipped in carboys, bat it 
is also sometimes shipped, both by sea and rail, in strong casks. In 
the présent case the casks were selected by the manufacturer of the chlo- 
ride, who was accustomed to ship it in casks, as especially strong and 
good ones for the purpose. None of the lightermen were called as wit- 
nesses for the steamer to corroborate the testimony of her own men re- 
specting thé condition of the casks and k^a when they were transferred 
to the lighters. 

When goods in the custody of a common carrier are lost or damaged, 
the presumption is that the loss was occasioned by bis default, and the 
burden is upon him to prove that it arose from a cause for which he is 
not responsible. The onus^ theiefoie, is uppn the steamer to show that 
the present^loss arose from leakage; and, if the évidence is as consistent 
witb tht «OHçlusion that the loss arose frçitn négligence» the libelants 
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are éntitled to recover. The lighters were employed by tbe steamer; 
and, as she is responsible for the acts of the lightermen, it is im- 
material, if there was négligence, whether it took place while the goods 
were in charge of the lighters, or directly in charge of the steamer. The 
condition of the casks when they were landed in the warehouse was such 
as to dénote that they had been roughly handled during the transit, or 
injured by extemal violence of some kind. Their appearance indicated a 
loss of the contents by breakage, rather than by leakage. Unless their con- 
dition was caused by extemal violence, it can only be accounted for by 
eome ohemical action of the contents, so powerful as to burst the heads, 
and break and displaoe the staves and hoops, because it is shown by the 
testimony for the steamer that they were not injured by the rough 
weather of the voyage. But the kegs containing''Salts were in nearly as 
bad a plight as the casks, and there is no room for any such theory as 
to thém, or for the supposition that the loss of their contents arose from 
leakage. If the testimony 6f the officers of the steamer is true, and the 
stàves and hoops of the casks and kegs were intact when the cargo was 
taken out of the Kold and transferred to the lighteré, the condition in 
•whieh they were when landed is attribùtable to the carelessness of the light- 
ermen. The circumstance that no cooperage was done to the casks, al- 
though the steamer customarily did it to cargo in need of it, is consistent 
with the truth of this testimony. Yet it seems hardly probable that the 
two empty barrels, from which they say the contents had escaped, were 
injured by the lightermen mûre seriously, the staves being broken iat the 
bilge, than the full barrels, which, with their contents, weighed nearly 
650 pounds. On the other hand, if their testimony in this behalf is 
untrue, their testimony as to the appearances of leakage is not entitled 
to crédit. The steamer bas not, ^amined any of the lightermen as wit- 
nesaes, or prodùced any testimony with a view of ehowing that the casks 
and kegs were delivered from the lighters in the same condition in which 
they were receivèd b}' them. It was within the power of the steanûerto 
produce this testimony, and the failure to produce it suggests either that 
the lightermen would not corroborate the testimony of the witnesses fOr the 
steamer, to the efFect that the casks and kegs, when they left the steamer, 
were not broken, or that the lightermen cannot satisfactorlly explain how 
the casks and kegs came to be landed in their damaged condition, if 
they were not in that condition when receivèd by them. It is not shown 
satisfactorlly that the loss is attributable to any insufficiency Of the casks. 
The case is one in whieh the évidence of careless handling of the casks and 
kegs, somewhere during the transit, is such as to put upon the steamer 
the burden of full proof in exonération of négligence. Full proof has 
not been given; and the question how the loss occurred, or, if any arose 
from leakagei how much, is left in dôubt. If it oannot be ascertained 
how much of the loss sustained by the libelants arose from leakage, and 
how much from the breaking of thè casks and ke^s by improper hand- 
ling, the ship must bear the whôle loss. In cases like this, where goods 
which bave been transported by the. carrier in fit packages or réceptacles 
'axe delivered to the owiier in a dainaged condition, the packages broken, 
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and the contents partly missing, although the latter may justly assuîne, 
in the absence of information showing injury by vis major that fais prop- 
erty bas been carelessly dealt with, he cannot ordinarily prove tbe par- 
ticulars of the carelessness, because thèse are only known to the carrier 
or his servants. It is right, therefore, under such circumstances, that 
the carrier should be required to vindicate himself thoroughly; and if 
he fails to produce his own servants or employés, whose testimony 
might clear up any doubtful points, he cannot complain if every pre- 
eumption is taken against him. The libelants were led to believe, ftom 
the statements of the lightermen, that the casks and kegs were in the 
same condition when received on the lighters that they were in when 
delivered at the warehouse. They assumed, therefore, that their loss 
was probably caused by the improperstowage of their goods, and framed 
their libel prîncipally upon this theory; but the averments in the libel 
are sufficient to entitle them to recover for négligence in any other re- 
spect. 

A decree is ordered for tbe libelants for tbe snm of $1,082, with inter- 
«3t, and with costs of tbe district court and of tbis court. 



Bradiey Feetilizbb Co. V. The Edwin I. Mobrison et al.^ 
{CircuU Court, S. D. New York. Ootober 24, 1889.) 

SHIPPINO — DAMAOE to CaEGO— EVIDBNCB. 

On libel for damages to a cargo, it appeared tbat while tbe vessel was passing 
through a hëavy gale, dùring which sbe ebipped great quantities of water, and 
whioh injnred her greatly by loosening timbers, etc. , whioh were f ound floating in her 
waist, it was discovered tbat a brass plate which covered a hole in the water-way, 
used for bilge-pumps, and which was sunk flush with the top of the water-way, was 
gone. The plate had a movable cap, projecting about three-eighths of an inch above 
itB surface, with edges baveled to one-eighth of an inch. It was in plain view, and 
appeared to be in good order at the commencement of the voyage, but was not 
tested ezœpt by inspection, which was found to be such as might be expected Of a 
reasonably prudent master or owner. The plate had been sorewed on, and the 
Bcrew-holes were not smooth, black, or rusty. The snrrounding wood was sound 
and white, and the screw-holes were ragged, showing that clear wood had corne 
away. âuch a plate is not unusual in vessels, and is considered a permanent fixt- 
ure, and Is not llable to détérioration by lapse of time. The vessel had been in use 
about 11 years. Ther was no direct évidence as to how the plate was lost. Seld,- 
that its loss was caused by an accident, resulting from a danger of the sea, which 
coQld not reasonably hâve been anticipated. 

In Admiralty. Libel for damages. On appeal from district court. 
27 Fed. Rep. 136. 

FINDINGS OE FACT. 

(1) The schooner Edwin I. Morrison, owned by the claimants, was 
«hàTtered December 19, 1883, by writteh charter-party, to tbe libelant 
for a voyage from Weymouth, Mass., to Savannah, Ga., to carry a com- 
plète cargo of gùano in bags and (or) bolk for a price agreed upon. 

'Reversing 27 Fed. B«p. 136. 
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(2) By the charter-party, it was agreed on the part of the vessel that 
she "shotid be tight, steunch, strong, and every way fitted for such a 
voyage," and "the dangers of the sea (were) œutually excepted." 

(3); Under this charter, there was loaded on board said schooner, by 
the libelant, a cargo of guano, superphosphate, and other fertilizers, viz., 
343: 1680-2240 tons in bulk^ and 410 35-61 tons in bags, besides 3,925 
empty bf^s and sacks. Six bills of lading were given therefor, which 
acknowledged the receipt of said cargo in good order and condition, and 
agreed to deliver the same in like good order and condition at Savannah; 
the dangers of the seas only excepted. The bulk cargo was stowed be- 
tween-décks, and the remainder in the lower hold. 

(4) The cargo was what is known as a "dead cargo," and a hard one 
for a vessel to carry in severe weather. 

(5) The vessel was not overloaded. She was accustomed to, and able 
to carry, that amount of cargo of the same character at that season. 

(6) The vessel was built in 1873, had three masts, was about 155 
feet long over ail, carrying spanker, mainsail, foresail * forestay sail, jib, 
flying jib, outer jib, foret<)p Bail, maintop sail, and mizzen-top sail. She 
was properly manned and equipped. Her officers and crew consisted 
of a master, Brst mate, second mate, steward, and four sailors. On this 
voyage she had two passengera on board, viz., the master's wife and a 
lady friend. 

(7) On the port side of the vessel, in the water-way, and close to the 
bulwark, there was a hole about three inches in diameter, made when 
she was built, for the purpose of introducing a hose-pipe into her bilges 
to free her of any water accumulated there. The water-way (of yellow 
pinej was about three and a half inches above the deck. The hole waa 
a short distance in front of the poop, and ran down through the water- 
way, between the ceiling and the skin of the shîp. The hole was cov- 
ered by à brass plate about four inches square, countersunk into the 
timber, flush with the top of the water-way, and fastened by four braSs 
SCSrews. In the brass plate was a removable cap, also of brass, intended 
to be unscrewed from the plate, when the hole was to be used, but it 
had not in fact been used for four or five years, (if, indeed, at ail,) and 
was painted over whenever the water-way was painted. The remova:ble 
cap projected about three-eighths of an inch above the surface of the 
plate, the edges being beveled so as to leave not more than an eighth of 
an inch of perpendicular surface. There was a similar plate and cap on 
the starboard side of the vessel, but somewhat further ait, and upon the 
poop deck. , 

(8) Such bilge-pump holes are not unusual in vessels constructed in 
some localilies. The plates are generally considered permanent flxtures, 
not peculiarly suçceptiblp to détérioration from âge. Verdigris sometimea 
forms around brass screws, thus weakening the hold of the wood, but 
water-ways located as this was, well covered up and well painted, are not 
liable to rot, and their ri^a9na.bi0 éxpec^tion of sound life islargely iu 
excess of 12 years. ïf the plates and caps which are generally used to 
cover such holes are not kept tight and secure, the holes become danger- 
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ous; but that mode of coverine was generally deemed secure by sea-far- 
ing men, and seldom, if ever, hâve any accidents arisen from their use. 

(9) The bilge-pump hole heretofore described as located in the water- 
■way was opposite a port in the bulwarka of the vessel. The opening oi 
the port was about a foot square, beginning about two inches from the 
bulk-head of the poop deck. The poop deck was about four and a half 
feet above the main deck, and extended from just abaft the mainmast to 
;the stern. 

(10) Said bilge-pump plate was in plain view, upon a casual inspeo- 
. tion, at the time of making the charter and loading the vessel. The 

vessel was loaded severai' times before this voyage by the libelants. 

(11) Before the vessel sailed, the cap and plate appeared to be in 
good order, with no indication of looseness. The examination which 
was at that time made of them consisted of such inspection as could be 
given -by the eye; and to such an inspection they were from time to time 
snbjected. They were not tested either by unscrewing the cap or th« 
plate, or by tapping the plate with a hammer. Tapping with a hammer 
or unscrewing the cap might bave developed any insecnrity (if there 
.were any) in the bilge-pump plate. Immediately after the loss of the 

port bilge plate (hereafter described) the mate tested the condition of 
the similar plate on the poop deck, starboard side, by tapping with a 
hammer, and found it apparently Sound. 

(12) The examination which was made of the cap and plate, as set 
forth in the eleventh finding, ^viz., by a survey, without the use of spé- 
cial tests, unless there iSsomie appearance of defect,) is such as a reason- 
ably prudent master or owner might be expected to give them in order 
to détermine the seaworthiness of his vessel before beginning a voyage. 

(13) The voyage begain on the 6th day of January, 1884, and the 
vessel actually got to sea on the 7th, when she encountered a strong north- 
west gale. The light sails were furled, and the mainsail and foresail 
double reefed. The gale caused her to labor heavily, and ship large 
quantities of water, some of which entôred the cabin, and reached the 
cargo. The vessel was driven out of her course and into the Gulf Stream . 
The gale moderated somewhat the latter part of the day, but the vessel 
still continued to roll heavily, and shipped plenty of water. The pumps 
were attended to, and the vessel was found to be making considérable 
water. The next day the gale continued, with a very heavy seà running, 
until about 4 p. m., when it moderated, and at 6 p. m. top-Sails were set. 
The latter part of the day there was a strong breeze, and two reefs were 
made in the spanker, The vessel made litfle water this day. The next 
day (the 9th) began with a strong south-east breezé, which freshened to 
a strong gale. Two reefs were made in main and fore sails. At 4 p. m. 
the spanker and jib were furled . The middle part of the day there was 
a very sharp gale, and heavy sea running. The vessel labored heavily, 
and shipped great quantities of water. The pumps were carefully at- 
tended to, and she was found tobe making copsiderable water. Thelatter 
part of, the day the wind was atill increasing, and the foresail ^and fore- 

. stay asail weré furled. It was thenblowing a "living" gak frc^ thôWest- 
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ward. The weather through the night continued to be extremely severe. 
There waa "a terrifie gale of wind." Planks were carried away from the 
bulwarks of the starboard side of vessel; also one of the ports'. The 
water-way on starboard side was startéd off. The covers of the chain locker 
and à spar were found loose in the morning, floating in the waist of the 
vessel on both sides. Coal washed about decks; also buckets and bucket 
racks; also pièces of bulwark. The foreeastle door and galley door were 
washed off, but were not lost. The men could not stand at pump on main 
deck, because it was continuallyswept by theseas; and it was with difficulty 
that they were able to work at the pump on the poop deck, which was about 
four and a half feet higher than the man deck, on account of the sea break- 
ing over. Before midnight the vessel was hove-to under a storm try-sail, 
two-reefed foresail, and fore stay sail, on the port tack. The vessel was 
shipping water through the cabin Windows, doors, and down the booby 
hatch. The cabin was situated in the after part of the poop deck. The 
top of the cabin-house was about three and a half feet above the deck. 
They commenced to takejj^ater in the cabin while eating supper, and ail 
through the night it forced its way in. This was unusual, and indicated 
very bad weather and a rough sea. Everything in the cabin was drenched, 
excepting the berths, by water washing around the cabin with motion of 
vessel. Water reached the cargo during the night through the cabin, a 
strained water-way, and otherwise. The pumps were tried every two 
hours; and by 4 o'clock Thursday morning it was discovered, by the 
pumps bringing up guano with the water, that the cargo was wet. The 
master of the vessel did not go to bed during the night, but was mostly 
on deck. Previous to 4:30 o'clock in the morning they were able to get 
a suck_on the pumps, indicating that there was no water then in the well, 
but after that were unable to do so. At this time the weather was very 
bad; a very bad sea flooding the decks continually, and washing every- 
thing movable about. About 5 o'clock they sounded, and founded 18 
inches of water in the well. In about half an hour afterwards they wore 
ship, putting the vessel before the wind, so that the men could stand at 
the pumps. This gave the vessel a list to port. The only outlets on tha 
port side for the seas that came aboard were the open port above men- 
tioned and the scuppers. They continued pumping, but still were un- 
able to get a suck, and at 9 o'clock soundings showed about seven feet of 
water in the vessel. Préparations were then made to abandon the vessel, 
as she was supposed to be sinking. The lashings of the boat on the poop 
deck were eut, and the women on board came up from the cabin to tak© 
the boat. Between 10 and 11 o'clock they wore ship, and the vessel 
slowly righted up, the booms swinging from the port to the starboard 
side, bringing the port side out of the water. The vessel was then work- 
ing heavily in the sea, losing steerage-way, and settling fast. When the 
vessel righted up and roUed her lee side out of water, the second mate, 
who, with others, fastened with Unes to preventthem from being washed 
away, was working at the pump on the main deck, heard a heavy gurg- 
ling Sound, and let go the pump and went over to the port side, put hia 
hand against the rail, and looked down nnder it to where the bilge-pump 
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plate was, and saw a hole large enough to put his hand in. He ran his 
hand and arm down the hole, and sung outto the captain, "Look hère!" 
Being greatly excited, and not looking for such a thing, he hardly realized 
what the trouble was. The captain came, and said, "My God, this is 
the bilge-pumpl" It was found that the whole bilge-pump plate, with 
the screws, was gone. 

(14) The wood to which the plate had been fastened looked white and 
Sound. From the holes out of which the screws had corne, part of the 
clear wood was itself hauled, the splinters hanging around the edges of 
the holes; the holes thus presenting a ragged look. The screw-holes were 
not smooth, nor black, nor rusty. The wood of this particular water- 
way, in the vicinity of the plate, did not look rotten; and when, after 
arrivai at Savannah, the temporary pluggirig referred to in the seventeenth 
finding was removed, and the hole plugged and covered with sheet-lead, 
the timber into which the plug was driven, and on which the lead was 
nailed, was found solid; and since that time the covering haa not been 
further repaired , nor the timber changed in any way. 

(15) No marks of violence otherthan the splinteringof the wood about 
the screw-holes was visible upon the water-way, or upon the adjacent bul- 
warks or stanchions. 

(16) As no one witnessed the removal of the bilge-pump plate, direct 
évidence of the cause of this mishap is not obtainable. It isy however, 
to be inferred, from the facts proved, that it was knocked out by some- 
thing striking violently against it, subsequently to the time. when they 
wore ship after finding eighteen inches of water in thê well, which would 
be between 6 a. m. and 5:30 A. lu. 

(17) The hole was at once plugged up, covered with canvas, and sheet- 
lead nailed over the canvas. 

(18) At this time the wind had abated somewhat. Thevessel'swheel 
was tied hard up, and the sails trimmed so that she would lie to, and 
the crew went to work pumping again, and gained on the waier. By 11 
or 12 o'clock that night they succeeded in getting her free of water so 
far as the pumps could do so, and the journey was continued. 

(19) Afterwards it was found that the mainmast had been loosened 
by the working of the vessel, and that the coating was broken; aiso that 
a scupper on the starboard side was broken. 

(20) The weather continued severe during almost the entire voyage, 
and the injury to cargo was increased thereby. 

(21) The vessel arrived in Savannah, January 27th. 

(22) Upon the arrivai, she delivered her cargo, some of it in a dam- 
aged condition. The extent of the damage was $9,175.40. 

(23) At the time of the contract, and lading of cargo, and commence- 
ment of voyage, the vessel was tight, stanch, and strong, and in every 
way fitted for the contemplated voyage. 

(24) There was no latent defect in the vessel which contributed to the 
injury of the cargo. 

(25) There was no fault or négligence in the navigation of the vessel 
or care of the cargo. 
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(26) TÈé whôle of said damage to cargo was caused by a danger oi 
tiie seas, an4 Was within the exception in charter-party and bills of 
lading. 

CONCLUSIONS OF LAW. 

' Mrst. The damage is to be attributed to the dangers of the seas, and 
not to the fault of the vessel. 

Second. The decree of the district court is reversed, and the libel dis- 
missed, with costs of both courts. 

Oeorge A. Blaek, for libelant. 

WUaxe, Adams <k MouMin, for the Edwin I. Morrison. 

Lacombe, J. , (afterstatingfindinge and condumns as above.) The grounds 
of décision in this case are perhaps snâiciently indicated in the findings. 
That the vessel was not unseaworthy by reason of overloading (a faidt 
not charged in the libel) seems to hâve been the conclusion finally reached 
by the district court upon the xehearing. Such a conclusion is accord- 
ant with the testimony. Her behavior with seven feet of water in lier 
well, and a cai^o of wet guano in her hold, and the manner in which, 
after the leakwas plugged, she recovered her buoyancy, should be con- 
clusive on this point. So, too, on the rehearing, the district court found, 
aS/her witnesses testify, that before the plate was knocked off the vessel 
had encountered dangers of the sea, by reason of which there was eight- 
een inches of water in her well, and her cargo was damaged to a consid- 
érable extent. It is indeed hard to conçoive by what caaualty the plate 
could bave been removed, while the water-way in which it was fastened 
was Btill on the weàther side, and the évidence shows that they did not 
wear ship, thus developing the list to port, until after the eighteen inches 
bf water had been found in her well. 

It only remains to détermine what caused the loss of the plate. There 
ia no direct évidence on this point; only inferences to be drawn from 
known facts. That it was knocked out; of sound wood by a blow from 
Bome floating article, which left no marks of violence upon the bulwarks 
or stanchions because it was swept overboard through the open port, is 
certainly not impossible. That the wood was rotten, or the fastenings 
defective, seems disproved by the condition in which the holes were 
found. The vessel was not originally unseaworthy because she had 
bilge-pump holes covered as thèse were. The presumption of contins 
uing seaworthiness in respect to this part of the ship is not rebutted 
by the single fact that no spécial test was made as to their condition, in 
view of the testimony (especially that taken in this court) as to what ia 
the usual examination given to such structures. They are considered 
fis permanent fixtures; are located in the Upper works, where they are 
almost constantly in view; and are not liable to détérioration from the 
iapsé of time. Môreover, the évidence as to the condition of the water- 
way, and as to the torn and ragged appearance of the holes, indicates 
that they were reasonably fit to resist the ordinary shocks and action of 
the sea, and were displaced by an accident of an extraordinary nature, 
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anfl the application of a degrèe of force which a reasonably skillfnl and 
prudent owner would not hâve anticipated or guarded against. Thére 
is no question of latent defect, the inference to be drawn from the testi- 
mony being that there was no defect, patent or latent; that the fasten- 
ings were suflBcient, and were knocked oui by a blow such as could not 
reasonably hâve been anticipated, and which was caused by a danger of 
theeea. 

ON APPUCATION TO AMEND FINDINQ8. 
(Deoember 18, 1889.) 
LAcolitBE, J. Upon the two principal amendments to the findings 
asked fpr by the libelant, namely: (1) To insert the word "appar- 
ently " in the twenty-third fînding; and (2) to prefix to the twenty-fourth 
finding the words, "It is to be inferred from the facta found in the 16th 
finding," — his motion must be denied. The libelant claims that there 
was in fact some defect or weakness in the plate and cap, and the screws 
which secured them; that in conséquence they wasbed out, and allowed 
the water to enter the véssel. Whether such defect or weakness existed 
or not is a question of fact, which it is the duty of the circuit court to 
décide. Such décision must be presented, as a finding of fact, to the ap- 
peUate court. The conclusion reached upon ail the testimony was that 
there was no such defect. No doubt that conclusion was reached as an 
inference from the facts in proof. No one distinetly testified: "I niade 
an elaborate exaraination of the cap, plate, and, screws before the vessel 
sailed. They were then in sound condition, and I saw them knocked 
out by floating stuflf washing across the vessel 's deck, and out through the 
open port." Nevertheless, the testimony, taken as a whole, indicates 
that this was in fact what happened. If thia court should amend the 
twenty-third and twenty-fourth findings in the manner suggested, the 
suprême court might reverse on the express ground that, because there 
was no distinct finding of fact to that effect, it must be inferred that the 
claimant did not convince the circuit court, as a matter of fact, that the 
vessel was tight, and that there was no latent defect in the plate, cap, 
or fastenings. But that iS the very conclusion to which an examina- 
tion and comparison of ail the testimony adduced by both sides bas led 
this court; and therefore compliance with the act of 1875 seems to re- 
quire the statement of such conclusion as a finding of fact. 



LABBiNAaA a d. V. Two Thotjsand Bags of Sugab. 

^Cireutt Court, E. D. LouisUvna. November 16, 1889.) 

AsioiiAi/rT JuKisBicTioN— SayEMN» Causb of Aotion, 

On libel against cargo for f rei^bt and otber charges, wbera claimants admit that 
tbe treight is due, but deny liability for tbe otber charges, the cause of action may 
be severed, and iudgment rendei^ for libelants for the freight charges, though 
such séparation destroys the rigb't of appeal to tbe sui>reme court of the United 
States, by reducing the amount m coutroversy below its jurisdiction. 
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In Admiralty. Libel for freight and expenses. On appeal from dis- 
trict court. 

James McOonneU, for libelants. 
0. H. Sansimi, for claimant. 

Pardee, J. The libelants brought a libel in the district court against 
2,000 bags of sugar, part of the cargo to this port of the ship Emiliano, 
for unpaid freight and for charges on the cargo. The libel alleged a 
charter- party, full compliance with the stipulations thereof, and the 
freight, as per charter-party, was $4,906.61, and the costs for trucking 
àcross the levée, watching, etc., amounted to $947. fS; that the entire 
cargo had been delivered , except the aforesaid 2,000 bags; and that they 
were ready to be delivered, but were withheld, because the consignées, 
while willing to pay the aforesaid freight, refused to pay the said charges. 
The libel demanded judgment for the said sum of $4,906.61 freight, to- 
gether with the said sum of $947.53 costs and charges. The answer of 
claimant substantially admits the delivery of the merchandise, and that 
the amount of freight thereon claimed was due and unpaid; but con- 
tested the right of the libelants to hold the merchandise for the aforesaid 
costs and charges, which elaimant denied were due and owing; Upon 
thèse pleadings in the district court the libelants moved for a decree for 
the amount of the freight, on the ground that it was not in contestation, 
and that the claimant admitted its liability to pay the same. On the 
hearing the court grantçd the motion, and gave a decree against the claim- 
ant and its surety for the amount of the freight, as being admitted by 
the respondents to be due on the shipment, and not in contestation; but 
reserving the claim set forth in the libel, and not admitted by the re- 
spondents in their answer, to be thereafter passed upon and determined 
by the court, and also reserving ail questions as to interest and costs un- 
tÙ there should be a decree as to the contested items of libelants. From 
this decree the claimant appealed to this court. The case bas been 
heard and submitted. The only contest the claimant and appellant 
make in this court is that the district court had no right to se ver the 
cause of action; that the whole amount demanded in tlie libel was for a 
sum within the appellate jurisdiction of the United States suprême court; 
and that snch séparation takes away the right of appeal. 

At the request of the libelants the court finds the following facts: (1) 
That the allégations set forth in the libel are true, being sustained by the 
évidence offered so far as it relates to the claim for freight, to-wit, the 
sum of $4,906.61, which the pleadings on their face and the évidence 
offered show to be due and owing by the claimant and appellant herein 
to the libelants set forth in the libel. (2) That the said freight mone^. , 
to-wit, $4,906.61, is due to libelants on the said cargo of sugar received 
by the claimant and consignée herein, and about which there is no 
contest or dispute made in the pleadings, nor shown in the évidence of- 
fered. (3) The only contest herein, both in fact as shown by the évi- 
dence, and also as shown by the pleadings, is exclusively in regard to 
the items set forth in the libel, aggregating $947.53, as charges for mov- 
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iug thé cargo across the wharf from along-side of the ship to terra firma, 
and for watching and caring for the sarae, which items are not now in 
contest before this court, but are still pending in the district court. 

The following decreewill be entered in the case: This cause came on 
to be heard upon the transcript of appeal and évidence, and was argued; 
whereupon it is ordered, adjudged, and decreed that the libelants, Félix 
R.de Larrinaga, Pedro de Larrinaga, José R. de Unitia, and Ramon de 
Mendozana, composing the commercial 6rm of Olano, Larrinaga & Co., 
do hâve and recover from the claimant, the Ijouisiana Sugar Refinery 
Company, and John S. Wallis, surety on the release bond herein, in sol- 
ido, the sum of $4,906.61, together with the costs of this court on this 
appeal, aud for which exécution may issue after 10 days from the filing 
hereof. 



CooPER et al. V. The Sabatoga. 
{Circuit Cov/rt, S. D. New York November 14, 1889,) 

AHMIKAI/TT— APPEAI/— ReVIBW. 

A finding of the district court, on libel for damages by collision, that both ves- 
sels were in fault, will not be disturbed on appeal, when no new proots are taken, 
and the évidence was conflicting, and the finding tumed on the credibility of wit- 
nesses who were examined in the présence of the district judge, thbugh the testi- 
mony seems to warrant another conclusion. 

In Admiralty. Libel for damages. On appeal from district court, 
87 Fed. Rep. 119. 

Hyland & ZairisMe, for claimant. 
Wing, Shoudy & Puinam, for libelants. 

Wallace, J. The libelants are the owners and crew of the schooner 
L. Holbrook, and sue for the loss of the vessel and the effects of the 
crew by a collision with the steamboat Saratoga, which took place in the 
Hudson River just opposite Catskill point on the night of August 15, 
1888, about haïf-past 11 o'clock.- The night was cloudy, and betokened 
rain. The moon was about setting, and had sunk behind the hills 
which lie on the west of the river, and, although the stars were visible 
at times through the rifts in the clouds, when the collision took place 
the night was exceptionally dark. Where the collision took place the 
trend of the river is north and south for some little distance, and the 
channel is narrow, the width being 600 or 700 feet. The vessels col- 
lided near the middle of the channel, but somewhat to the westward. 
The tide was ebb, and the wind was very light from the south-east. The 
Saratoga was a large steamer, making regular trips between the cities of 
Troy and New York, and running upon schedule time. She was bound 
down the river, making her usual speed, going about 14 miles an hour 
through the water, and had 225 passengers and a large cargo of freight. 
Her course was to the westward of the mid-channel. Two pilota wer& 



SiÔ FEDEKAL TREPORTER, vol. -40. 

at the whëel; în the pilot^housé on the front of thè' burrîcane deck, and 
a lookoTit ivàs stationed fohvard on the promenade deo)£. Theschooner, 
carrying â dargo Of 90,000 bricks, was also bound down the river- Her 
master wâS àt tbe wheéli and one of her crew was on the deck, but not 
acting as à IbOkout. The rest of the crew were bteloW. While she was 
on the easterly side of the river, on her port tatek, making to the west 
side, the sohoonôr observed some of the lights of the steamer apparently 
a mile or more away. She ran ont her port tàcktintil she got as near 
as practicable to the west shore of the river, on a' course so far to the 
southwàrd thàt her lights were not visible to the steamer. She then 
came about, and headed on her starboard tack for the east side of the 
river, gbing at a speed of a mile or a little better an hour, and sagging 
with the tide down the river. After she came about the master saw the 
red light of the steamer, accprding to bis statement, about half a mile 
away; and shortly after he saw both lights, and, as danger of collision 
then became apparent, he shouted to the steamer, and gave an alarm to 
his own men, who wére below. The steamer did not see the achooner, 
but, hearing the alarm, stopped her engines, and after she discovered the 
schooner reVeifsed her engines, She struck the schooner on the port 
side, near the main rigging, and the schooner sank almost immediately. 
The pilots in the wheel-house and the lookout of the steamer ail testify 
that although they heard the alarm on board the schooner, and tried to 
discover her, they could not doso until she was right under the steam- 
boat's bow. When the alarm was given the vessels were so near together 
that the seaman on the schooner, who was standing by the starboard 
xigging, upoh hearing the master's alarm had only time to jump from 
the top of the cargo to the forward deck, and run around to the port side, 
and back again to the starboard side, before the vessels struck. By the 
decree of the district court both vessels were held to be in fault, and the 
damages of the libelants were divided. The district judge was of the 
opinion that the schooner was in fault because she did not show any sig- 
nal, neither a flash-light nor the globe lamp which she had at hand, to 
the approaohing steamer, although her own colored lights were obscured 
from the observation of the steamer during ail the time she was on her 
port tack and was coming about upon her starboard tack. He was of 
the opinion that the steamer was in fault because she ought to bave seen 
the schooner, notwithstanding the circumstances, at a distance of at least 
600 feet, and that her failure todo sowas to be attributed to inattention 
on the part of the lookout. Both parties hâve appealed. 

The only serions questions in the case are those of fact. Even if the 
schooner was not under a statutory obligation to exhibit a flash-light, — 
as to which it is not necessary to express an opinion, — upon the state 
of facts found by the district judge it was her duty to employ active vig- 
ilance to avoid collision, and in this behalf to give some indication of 
her présence to the steamer. The Oder, 13 Fed. Rep. 272; The Vwtoria, 
3 W. Rob. 49; The'Anglo-Indian and The Earl Spmcer, 33 Law T. (N. S.) 
233, 235; The Thomas Martin, 3 Blatchf. 517. The steamer was alsO in 
fault, if, as was found by the district judge, she ought to bave seen the 
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Bchooner at least 500 feet away, although the lights of the latter were 
obscured, and failed to do so because her lookout was inattentive at the 
critical time; The case is not one in which it can be seen that the fault of 
either vessel was not contributory to the collision. As the witnesses were 
ezamlned in the présence of th« district judge, and no new proofs hâve 
been taken by the parties, in this court, his conclusions of fact ought not 
to be disturbed by this court if they turn upon a question of the credi- 
bility of the witnesses for the respectivei parties. It seems improbable 
that if the red light of the schqoner had been visible to the steamer at 
any time after she had corne about on her starboard tack it would not 
hâve been observed by one of the pilota or the lookout, or that they 
would hâve failed to see.her even with her lights obscured, if she had 
been visible at a distance of 600 feet. It seems improbable that the pi- 
lots, situated as they were, where their opportunities for observation 
were feyorable, and exercising the vigilance to be expected when in 
charge of a steamer carrying a large number of passengers and a cargo 
of valuable freight, would not bave seen the schponer if she had been 
plainly visible; or that, if their inattention had been otherwise momenta- 
rily occupied, they would perjure themselves as to the fact when there was 
a lookout at'his proper place, upon whose vigilance they had a right to 
rely, and when blâme coald not reasonably be imputed to them. But 
the district judge discredited their testimony, as well as the testimony 
of the lookout, as to the impracticàbUity of seeing the schooner a suffi- 
oient distance away to avoid collision because of the darkness of the 
night. He had an opportunity to observe the bearing and appearance 
of thèse witnesses, and to judge whether they appeared to be candid and 
truthful or not. This court has no such opportunity, and any impres- 
sion derjved from reading their testimony should give way, where the 
proofs présent a fair conflict of fact, to the judgment of the district 
judge based upon the personal observation of the witnesses. The decree 
of the district court is affirmed. Neithâr party is entitled to the costs of 
the appeal, both baving appealed. 
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On an appeal from tlie district court In an admiralty canse, the circuit court will 
not award increased damages to the appellee, though the allowance made by tha 
district court was too smalL The case of Tlie Sesper, 122 IJ. S. 256, 7 Sup. Ct. 
Rep. 1177, commented upon. 

In Admiralty. libel for damages. On appeal from district court. 
88 Fed. Rep. 356. 

H. Q. Ward, for appellant. 
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fl. Puinain, forappôÙee. 

Wallace, J. I find that the facts în thîs case are that the master of 
the brig called the attention of the charterer's agent, while the ship was 
being loaded, to the clause in the charter-party by the terms of which 
the cargo to be furnished to the charterer was not to exceed 850 tons; in- 
formed him that, if more cargo was put on board, the ship could not 
cross the bar in Charleston harbor; stated that he believed the fuU amount 
had been put on board, but, yielding to and relying oh the statements 
of the agent to the coiîtrary, pennitted 91} tons more than the agreed 
quantity to be laden on board, It was in the power of the agent to as- 
certain much more definitely the quantity put on board than the master 
could, because he knew how much the carts and lighters would carry, 
while the ship lay in the open roadstead, some distance from shore, and 
the sea was so rough that the master could not détermine with accuracy 
the draught of the brig. Upon thèse facts, the decree of the district court 
was, in my opinion, more favorable to the appellant than it should bave 
been, and the libelant should hâve reoovered the whole expenses of the 
delay of his ship at the bar in Charleston harbor, as well as the stipu- 
lated demurrage per day. As the libelant has not appeàled, he cannot 
claim greater damages in this court than were allowed by the district 
court. Airey v. MerriU, 2 Curt. 8; AUen v. Hitch, Id. 147; The Ahnzo, 
2 Cliff. 548. This court cannot decree increased damages without flrst 
teversing the decree of the district court; and this it cannot do on the 
prayer of the appellee. 2%e Feytona, 2 Curt. 21, 27. See, also, The 
Roarer, 1 Blatchf. 1. The libelant cites the case of The Hesper, 122 U. 
S. 256, 7 Sup. et. Rep. 1177, and insists that the appeal of the char- 
terer opehs the whole case, and authorizes the court to decree in his fa- 
vor beyond the sum awarded by the district court. I do not under- 
fitand that the suprême court, in that case, intended to ovérthrow the 
long-established rule, repeatedly dèclared by it, that the party to an ad- 
miralty cause, or to an equity cause, who does not appeal, can Oûly be 
heard in support of the decree of the court below. Chittenden v. Brewster, 
2 Wall. 191; Stratton v. Jarvis, 8 Pet. 4; 27ie William Bagaky, 5 Wall. 412; 
The Quickstep, 9 Wall. 665; The Stephen Morgan, 94 U, S. 599. That case 
was a suit for salvage; and while it décides that an award to a salvor who 
appeals may be reduced, although the adverse party does not appeal, it 
décides nothing more; and it is not to be supposed that the court would 
overrule its previous décisions without saying so, or without referring to 
them. As an authority upon the gênerai question, see The City of AnU 
toerp, 37 Law J. Adm. 25, decided on appeal to the privy coancil in 1868. 
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Clabe Vi Reedeb. 
(Ctreult Coturt, D. West Virginia. November, 1889.) 

l. Resgibsion os Contkacts. 

On bill to resoind a contract for the purchase of lands by plaintiff, on the gronnd 
of f raud and f aise représentations, it appeared that part of the lands was covered 
by a patent older than that under which défendant, who was the vendor, clalmed, 
and was claimed àdversely to défendant ; but défendant agreed to oonvey with spé- 
cial warranty only, and plaintiff agreed to pay for aE lands within the exterior 
boundaries nxed by a certain survey, exoept suoh as were shown by a survey, had 
at the expense of the vendee, to be neld "by adverse title and possession, " conati- 
tuting a better title than defendant's. The bill did not allège that those in pos- 
session, claiming àdversely to défendant, had a better title than défendant. Flain- 
tiff's attorney, to whom the question of title was by the contract to be submitted, 
kne'vy of the prior patent, but not of the estent of the interférence, and certifleii that 
such' patent riuld not, in any event, affect defendant's title, exoept to a small es- 
tent. Both he and defendant's agent suppdsed that the interlock covered only a 
small portion of the lands, and plaintiff made the first payment on that supposi- 
tion, though not prevented from making full investigation. No survey was had 
by the vendee to ascertain the estent of the interlock. Held, that the interlock 
constituted no ground for rescission, though greater than supposed. 

a. Samb. 

On cro88-bill by défendant, praying for a sale of the lands to pay the purcbase 
money, défendant is entitled to a decree for a sale of the lands for the amount of 
the prico, less the amount paid, and less, also, the value, at the agreed priée per 
acre, of the lands to which others may be shown to bave a better right than défend- 
ant, with interest. . 
8. Samb-tPrinoipal and Agbst— Ratification. 

Acontraet for the sale of lands was executed by W., "as agenfof the owner, 
and, being presented to the latter, he approved it, and subseqùéntly reoeived from 
the vendes the cash payment specifled in the contract, without disclaiming, on 
either occasion, W. ' g assumption of agenoy. Reld, In a suit brought by the vendee 
for a rescission of the contract upon the ground of f raud and false représentations 
npon the part of W., that the vendor, having taken the benefit of ite provisions, 
could not dispute W.'s agency, and was as much bound by bis f raud or false repré- 
sentations in the making of the contract as if W. had been authorized to make the 
' sale as agent. 

In Eqnity. 

This is a suit in equîty for the rescission of a contract for the purchase 
of real estate, upon the ground both of mutual mistake and fraud in re- 
spect to the quantity of the lands sold. The contract in question was as 
follows: 

" Agreement made this 29th day of February, 1884, by and between C. 0. 
Watts, of Charleston, W. Va., acting under an agreement in writing between 
himself and Charles Eeeder, of Baltimore, Md., dated the 3d day of i'ebruary, 
1884, and as the agent of said Reeder, of the flrst part, and H. M. Bell, of 
Staunton, Va., acting as the agent of E. W. Clark, of Philadelphia, Pa., of the 
second part, witnesseth: That the party of the first part, acting as afore- 
sald, bas this day sold to the party of the second part, acting as aforesaid, a 
certain tract and parcel of land lying and being in the countiea of Bbone, Lo- 
gan, Wyomiug, and Baleigh, in the state of West Virginia, containing 50,- 
096 acres, be the same more or less, which tract of land was granted by the 
commonwealth of Virginia to Edward Dillon, by patent bearing date on the 
16th day of April, 1796, and is now claimed and owned by tlie said Charles 
Beeder by a regular cliain of conveyance, the flrst being a tax-deed for said 
land executed by the clerk of Wyoming county, dated the 22d day of Decem- 
ber, 1857, executed in pursuance of a sale thereof for taxes delinquent thereon, 
in the name of the heirs of the said Edward Dillon, and the last to the said 
Beeder from C. C. Cox, dated the 27th day of August, 1870; and for a partic- 
v.40F.no.9— 33 
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ular description of said tract of land référence is had to said patent, upon tha 
following terras and conditioo8,to-v?it: First. Said sale of said land is a 
sale by the acre, and not in gross. Second. The party of the second part is 
to pay for the said land at the rate of one dollar and seventy cents per acre, 
as follovvs: Thirty-five tbousand dollars to be paid on the day on which 
James H, Ferguson, a practicjng attorney of CharleSton, W. Va., shall cer- 
tlfy the title of said Eeedër to said land to be good and valid, which certifi- 
cate is to be made within 30 days from this date; twenty-five thousand dol- 
lars of wliich sum is to be paid to the said Reader, and the residue to said 
Watts. The bàiahcè of the said purchase money is to be paid to said Reader 
on the Ist day of J^ui^e, 1884, or as soon thereitf ter as the neçessary surveying 
can be done, to asoertain the quantity of land within the bounds of the said 
patent to which the said Reeder can make good title. It is understood that 
the party of thè second patt is siatiafled with the survey already made by Wm. 
T, Sarver oif the exterior bounds of said tract of land, and that tlie surveying 
to be done is onlysuch as may become neçessary to ascertain whàt lands 
within said boundàrjr are beld by a bettér title than that of the said Reeder, 
by reaâon of adverse title and possession, ail of wbiçb surveying is to be 
done at the expense of the said party of the second part. Third. Whea the 
last of the purchase money is paid, the said Reeder is to convey said land, 
wîtb eovenants of spécial Warranty, to the said E. W. Clark, or to such per- 
Son or persons as he may direct. Fourth. The balance of said purchase 
money, after the date of the certiflcate of said Fergtison, is to bear interest 
until paid. Fifth. In addition to the said one 70-100 dollars per acre, the 
party of the second partis to pay said Reedet one thousand dollars, as pro- 
Tîded for in his coiltract with said Watts. fiffeciA. This contract is subject 
to the approval ptsaid Reeder, ^nd is to take effeet from the date of such ap- 
proval; but the same shall thenbe void if the certificate of said Perguson ia 
not made within thé time specifled. 

"Witness thé folI6iving sigQ^ures the day and year aforesaid. 

Vw ■ "C. a Watts. 

"H. M. Bbll, Ag't for E. W. Clark.» 

"Approved March 4, 1884. C. Reeder." 

TJie paynçient of the $35,000 specifled in this contract was Shown by 
the follôwing réceîpt:' 

"$â5,000. Rëceived Maréh 25th, 1884, of H. M. Bell, agent for E. W. 
Clark, two drafts on said B. W; Clark, 85 S. 3d St., Philadelphia, dated this 
day, and payable at sight, one for ten thousand ($10,000) dollars, payable to 
order of 0. C. Wi^tts, and the otber for tWienty-flve thousand ($25,000) dollars, 
payable tpordej^ of Charles , Reeder, which said drafts, when paid, will be ia 
full payment of the band payment provided for in within contract. 

[Signed] ''C.O. Watts, Agent for Charles Reeder." 

' The defenàaht, Rèedei*, resisted thè clalim for resbissibn, and by cross- 
bill asked the spécifie enforciémëht of the contract. Thé cause was argued 
Ijefore Mr. justice Hari,an an4 Judge Jackson, distript judge, sitting 
on the circuit, the fonder holding thie court in conformity with the writ- 
tea reqùest of the chief justice, as provided for in section 617 of the Re- 
Vib'ed'Statutes.'' '■ > . 

. ;Jttftié9 E. Ferpusàn ànd liÔyd W. W^Hams, for plaintiff, Clark. 
' JpAn jE. ^ç?i?Mi, Ç. Q.WaUa,aixxà W»4,-,Q^'rner, fpr défendant, Reeder. 

Harlan, Justice. 1. The contract ofFebruary 29, 1884, was for tha 
tsale by Reeder to Glàrk of a body df land in- iYaa state containing^ 50,096 
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acres, more; or Ies3,::^pd,.embraced by a patent from thé commonwealth 
of Virginia tp ; Edward Dillon,issue(iApril 16, 1796; which land, the 
contract reoites, is claiiped and owned by Eeeder by a regular chain 6f 
conveyanpeSj tbe first being a tax-deed to .Ward and Lawson, dated De- 
cember 22, 1857, and tbe last a deed from C. G. Cox, dated August 27, 
1870. 

2. The sal^ was by the acrp, and oot in gross,— $1.70 per acre. 

3. Reeder was to convey by spécial warranty, but he did net expect 
to be paid for any lând a betttsr right to which, by adverse title and 
possession, waa shown to be in some one else. This is made plain by 
varions clauses in tbç contract, namely: (a) The land is described as 
"claimed and owned" by Reeder. (6) The cash payment of $35,000 
waa to be made on the day on which Mr. Perguson certified the title of 
Reeder "to be good and yâlid." (c) The balance of the purchase money 
was to be paid when the quantity of lands, within the exterior bonnds 
of the Dillon patent, to which Reeder could i)ùake"good title" was ascer- 
tained by a survey. (d) The surveying was to ascertain only whèther 
any lands within the exterior boundariea, as established by tlie 3arver 
survéy, weré, "by reason of adverse title and possession," held by "a bet- 
ter title" than that of Reeder. 

4. If Mr. Ferguson did not give the required eertificate within the 
time speôified, then the contract, by i(à tèrms, became void. If hé gave 
it withifa the tirae prescribëd, the balanbe 6f the purchase money, when 
such balance was ascertairied, became payable, wiih, interest, from the 
date of such eertificate, until paid. 

I am of opinion that the rights of the'parties must be determined up- 
on the theory that, at the date of the contract, Watts had authority, as 
agent for Reeder, to negotiatefor the sale of the lands; though any sale 
or agreement to sell that he would make was to be subject to theapproval 
of his principal. It is true that at the signing of the contract Watts did 
not, in faot, hâve authority, as agent for Reeder, to enter into an agree- 
ment for the sale of the lands. He had only an optional right for him- 
eelf, for a limited period, and upon certain conditions, to buy the lands. 
But, in making. tbë contract of February 29, 1884, he assumed to act, 
not only for bimself, under his written agreement with Reeder, but as 
the agent oftÊe latter. And it was so stated in the contract. When, there- 
fore, Reeder approved the contract in question, without qualification, he 
must be held, as between bimself and Clark, to hâve assented to Watts' 
assumption of agency. It does not appear that he was informed of what 
passed between Watts and Bell at or before the contract was signed by 
them; but he was at liberty to inquire as to such matters, or, when ap- 
proving the contract, to disclaim the agency of Watts, as well as respon- 
sibility for what the latter may bave said to Bell or others in respect to 
the lands. His unqualified approval of the contract was équivalent, so 
far as the question of agency was concerned, to original authority to 
Watts to make a sale of the lands, subject to his approval as to terms. 
If, when the contract of February 29, 1884,i waa signed, Watts was 
guilty of any fraud, or made any false représentations, that would en- 
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titie Clark to a rescission, if Watts had been, in fact, an agent to sell, then, 
Reeder, in taking thè benefit of the contract, which, on ita face, récites 
Watts' agency, cannot escape responsibilîty for such fraud or représenta- 
tions upon the grouiid that Watts was not agent, or because he did not 
bave Personal knowledge oî what passed between Watts and Bell. 

The original biil seeks relief upon the ground of mutual mistake. The 
last amended and supplemental bill, it was said in argument, proceeds 
upon the ground of fraud or false représentations by Watts, whereby 
Reeder succeeded in obtaining a contract which Clark would not hâve 
made had he known at the outset, or before any money Was paid, what 
the record now discloses. But, upon careful examination of that sup- 
plemental bill, it is very doubtful whether it contains any direct, posi- 
tive averment of fraud or false représentations by Watts. The clauses 
in it that come nearest to an averment of that character are those alleg- 
ing that, if the interférence of the Rutter-Etting patent had been known 
or suspected by Clark, or bis agent or attorney, the contract in question 
would not hâve been en tered into ; and — 

"If the existence of the said Butter and Etting survey, and the fact that it 
interfered with and overlapped the said Dillon survey, had in any way come 
to the knowledge of the said Keeder and Watts, or either of them, before or 
at the date of the exécution of said contract, or ^they^ or either of them, even 
suspected such interférence, their said failure to make the same known to 
your orator, or to his said agent or counsel, before the exécution of said con- 
tract, was a fraud upon your orator in law and in fact, no matter whethér 
they, or either of them, 80 intended it or not." 

The supplemental bill seems tohave been drawn with the view of find- 
ing out whether a fraud had been committed, and does not directly 
charge fraud, or such représentations as would entitle the plaintiflf to a 
rescission. 

In the view, however, which I take of the case, it may be assUmed 
that the plaintifPs pleadings suSiciently charge fraud; and it may aiso 
be coneeded, that, if it were satisfactorily proven that Watts made rep- 
résentations . in respect to the interlock of the Rutter-Etting survey and 
the Dillon survey that were false, and of a material character, the plain- 
tiff would be èntitled to a rescission. I am, however, of, opinion that 
the évidence upon that issue does not justify a decree resciriding the con- 
tract. The testimony of Mr. Perguson and Gen. Watts is painfuUy con- 
flicting, as is often the resuit where witnesses occupy the position, also, 
of lawyers in the same case. I bave read and reread their dépositions, 
and, while there are ugly confliots between them as to material matters, 
I take pleasure in saying that I do not believe that either gentleman bas 
made any statement that he did not at the time believe to be true. Look- 
ing at ail the évidence, I ara of opinion that the charge of fraud— assum- 
ing. fraud to be sufficiently averredi^is not sustained by such évidence 
flè wili justify the court in basing a decree upon that charge, or in de- 
terminingthe rightp of the parties ùpon auy basis except that furnished by 
the written documents, and such uncontradicted fectâ as are compétent 
in connection with those documents. 
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Undoubtedly the Rutter-Etting patent is olderthan the Dillon patent. 
It is equally clear that the former covers most of the Dillon survey, 
though the extent of the interlock is not raade certain by the évidence. 
But the interlock, however serions, does not, of itself, or by itself, enti- 
tle the plaintiff to a decree setting aside the contract. Every foot of the 
Dillon survey might be covered by the Rutter-Etting patent, and yet 
Reeder's title, under the Dillon patent and survey, to the lands in ques- 
tion may be better in law than any other. The parties agreed to take 
the exterior boundaries of the Dillon survey, as established by Sarver, 
and Clark was given the right, by a survey at bis own expense, to as- 
certein what lands within those boundaries were held by a better title 
than Reeder's, "by reason of adverse title and possession.^ Now it is 
perfectly consistent with the allégations of plaintiffs pleadings that no 
single acre in the Dillon survey is held by a better right than Reeder's, 
"by reason of adverse title and possession.''^ If Reeder, and those claim- 
ing under him, are in possession with a better right in law than any 
one not in possession, but simply claiining under the Rutter-Etting pat- 
ent, then it is immaterial, under the contract, that the Rutter-Etting 
patent is older than the Dillon patent. I repeat there is no distinct 
averment in the plaintiff's pleadings that he will lose any of the land "by 
reason of adverse title and possession" in others. He avers that there 
are lands within the Dillon survey which are claimed adversely to Reeder, 
but he does not allège that the claimants are in possession, under the 
Rutter-Etting survey, and hâve the "better" title. 

As to the évidence in respect to lands within the Dillon survey that 
are covered by the Rutter-Etting patent, it falls far short of éstablishing 
what is claimed for it by the plaintifi"'s counsel. Mr. Ferguson, in bis 
brief, insists that the "purchasers" at the sale by the commissioner, un- 
der the forfeiture of the Rutter-Etting survey by Virginia, "or others 
holding under them, are to a great extent in possession of thèse lands, 
claiming them as their own." On the other hand, Mr. Quarrier, in his 
brief, insisted that there is no proof in the cause showing, or tending to 
show, that the Rutter-Etting title is better than the Dillon title, or that 
the plaintiff bas been, or ever will be, injured by reason of the Rutter- 
Etting title. Mr. Kenna assôrts in his brief that there is neither alléga- 
tion "nor a scintilla of proof" that the title certified by Mr. Ferguson is 
not good against the world. 

I hâve examined the proof, and to my surprise, and contrary to the 
impression I got at the oral argument, it does not appear that any very 
large part of thèse lands, outside of what is held by junior patentées in 
possession, is held by a better title than Reeder's, "by reason of adverse 
title and possession." The utmostshown is that most of the Dillon sur- 
vey is within the Unes of the Rutter-Etting survey. But, as already said , 
this might be true, and yet Reeder's right be the better in lâw. Can it 
be a sufficient ground to set aside the contract for the plaintiff to show 
that a lai^e part of the lands in question is within the lines of a patent 
older than thë one under which Reeder claims, and that it is claimed 
adversely to Reeder; especially when Reeder only agreed to cdnvey with 
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six8ûW ^mTtfldtjri, »nd '*hen' thè plaiotiff agreed to pay for ail the landa 
coyered by tlié Sarver snrvey, except such as were shown.by amrvey had 
at his «i^ense to beheld"by adverse title and possessions" constituting a 
better title tiian Reeder'sf I think not. 

There are; otHer weighty coiisiderations in tliis connection. What- 
éverifact maybe in doubtuûderthe évidence, it appears beyond ail ques- 
tion that before Mr. Fe^-guson, the àttôrney of the plaintifif, to whom, by 
the contract, the question '6f title was submitted, certifled Reeder's title 
to be good, he bécame aware of the fact, if it was previously unknown 
to him, that the Rutter^Etting patent was older than the Dillon patent, 
and' covered part of the lands in question. I am satisfied that no one 
connected with thi» business knew the fuU extent of the interlock; but 
Mr. Ferguson kne^ that no one's j adgment or guesa on that subject, with- 
out an actuali eurvey, was of any value. If Mr. Watts believed, and so 
said to him at the time of the investigation of the title, 'that the Rutter- 
Etting patent covered less than 10,000 acres of land, it is impossible to 
suppose that Mr. Ferguson, with ail hia expérience as a lawyer, espe- 
cially in connection with land titles, telied upon any such expression of 
belief, or any such statement. This is shown by his certificate. He 
says: 

' "The only title which can be found oldèr than the Dillon patent is a grant 
from the eomtnonwealth of Virginia to'Rutter and Etting, dated the 9th day 
of January, 1796. There is, from the beat infoimation I can obtain, a small 
portion of the Eutter-Ettlng, eurvey embraced witliin the Dillon survey. But 
the Butter ançi Etting survey was forfeited Içng prier to 1837, in the state of 
"Virginia, for the non-payment of taxes thereon, iind for the non-entry thereof 
on thé land boOks of the proper county, and was sold by the commissioner of 
délinquant and forfeited lands Some forty or more years ago. At the time of 
that sale the taxes on the Dillon sarvey had always been paid, and for that 
reason the title to the whole thereof beoame good and valid, so far as the But- 
ter and Etting survey is cpncerned." 

After referring to junior' claimants of the land, and saying that it waa 
impossible tù tell what number of acTes they can make good title to, he 
proceeds: 

"But I can s^y, with almo^t aperfect certainty, that in vlew of the posses- 
sion of the saiid tract by said Beeder, sind those under whom he claims, for 
nearly25 yearS, the number of acres to which thèse junior claimants can 
make title will be but small, comparât! vely. 

"I do therefore certjfy that in my opinion the title of Charles Eeeder to the 
said Dilion 9urvey is good and valid, except to such parts of said tract as may 
b0 afCected by the claims of the occupants aforesaid, which may or may not 
be superi(^ to the title of said Beeder.'' 

! The basis <si£ the présent suit ia that the interlock between the Rutter- 
Etting survey and the Dillon survey is much greater than any one sup- 
posed. But evidently Mr. Ferguson did not care, at the time he gave 
his certificate, how great this. interlock was; for he certifies j in efïect, 
that whether it was large or small the title under the Dillon survey, as 
to the whole of that survey, was good against the Rutter-Etting patent, 
and that Reedér^s title was valid t^ainèt the older patent, and as to ail 
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the lands except that held'by junior occupants. : WaS he mistaken as to' 
the law of the case as thus presented? If so, neither Keeder nor Watts 
was responsible therefor. Would a survey hâve shown the extentof the 
conflict between the older patent and the Dillon patent? Certainly. 
But Mr. Ferguson did not deena feuch survey necessary, believing, for 
the reason stated in his certificatô, that the Rutter-Etting patent did not 
affect the title \inder the Dillon survey. It will not do to say that there 
was not time for such a survey within the 30 days fixed for giving his 
certificate. His client was not bound to accept a certificate disclosing 
upon its face a conflict between the Rutter-Etting patent and the Dillon 
patent, but not disclosing the extent of that conflict; but he was at lib- 
erty to accept and act upon a certificate by his attomey, to the efieot 
that such conflict did not affect the value of Reeder's title. 

It is suggested that Mr. Glark would hâve lost the benefit of the con- 
tract if Mr. Ferguson had insisted upon a survey to aacertain the extent 
of the interlock between the Rutter-Etting patent and the Dillon patent 
before giving his certificate. Surely that is no reason why the court 
should interfère and annul the contract. If Mr. Clark, by his agent, 
Mr. Bell, chose to^nake the cash payment of $35,000 with knôwledge 
that an older patent côvered a part of the lands in. question, and relying 
upon the opinion of his attorney that Reeder's titte was valid so far as 
the old patent was concemed, and without référence to the extent of the 
interlock, he is in no position to bave the contract canceled because of 
such interlock, especially in view of the fact that he agreed to take a 
deed with spécial warranty only. 

This view is not at ail affected by the fact stated by Mr. Bell (who is 
an attorney, was the agent of Mr. Clark, and was interested in this pur- 
chase) that the first information he had as to the Rutter-Etting survey 
interfering with the Dillon survey was on the 25th of Maroh, 1884, 
when Watts delivered to him Mr. Ferguson's opinion as to title j, that 
Watts concurred with Mr. Ferguson that the interlock was oply as to 
asmall portion of those lands; and that the resuit of theiri conversa- 
tion on the subject was that he, (Bell,) being satisfied as to title, gave 
to Watts the drafts upon Clark for the amount of the cash payment. 
At most this only shows that Ferguson and Watts concurred in the 
vieW that the interlock between the two patents was only as to a rel- 
atively small portion of the land. But that was not a false représenta- 
tion, that entitled the plaintiff to a rescission of the contract. Fergu- 
son, representing Clark, made his investigation of title independently of 
the question as to the extent of the conflict between the two patents of 
1796. Nothing was dohe to prevent him frooa making the, iullest in- 
vestigation. If, in order to enable Clark to get the benefit of what was 
supposed at the time to be a bénéficiai contract, he chose, instead of 
making or requiring such investigation, to make the question of title 
rest upon his belief and opinion as to the validity of the Dillon title as 
against the older patent, by reason of the facts stated in his certificate, 
and if Mr. Clark's agent, Mr. Bell, with the contract before him, ac- 
cepted the certificate as prepared, and made the cash payment, then the 
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intérlock between the Rutter-Etting survey and the Dillon survey con- 
stitutes no ground for annulling thé contract. 

I am of opinion that the prayer for a rescission of the contract ought 
not to be granted. 

The next question to be considered is whether Reeder is entitled to 
the relief asked in his cross-bill; nàmely, a decree for the sale of the 
lahds in question to raise such sum as may be due him as the balance 
of thè purchase money. If the views already expressed are sound, a 
decree in favorof the défendant, Reeder, on his cross-bill, will necessa- 
rily follow; The amount apparently due him from the plaintiff is $85,- 
163.20, (50,096 acres at $1.70 per acre,) less $35,000 already paid, and 
less àlso the value of such lands (at the rate of $1.70 per acre) as may 
be shown to be within the exterior boundaries of the Dillon survey, fixed 
by Sarvèr, ând to which there is showa to be a better title than Reeder's 
"by reason of adverse title and possession." The lands thus to be ex- 
cluded from the computation of thé balance of the purchase money, and 
exceptéd from any decree of sale, include not only such as are in pos- 
session of junior patentées, holding by a better right than Reeder, but 
such lands as are within both the Dillon and Rutter-Etting surveys, and 
are in the possession of others having title under the Rutter-Etting pat- 
ent, and who, by reason of such title and possesdon, hâve a better right 
than Reeder. For the balance remaining, with interest thereon from 
the date of Mr. Fêrguson's oertificate, Reeder will be entitled to a decree 
for the sale of the lands. . . .,. 

In view of the uncertainty which has prevailed as to whether the 
quantityof lands to be excluded from the computation as to the bal- 
ance duo Reeder would be ascertainéd by institution of actions of eject- 
ment or in sqme other mode, it would not be just to proceed to a final 
decree tipon the évidence ïlow before the court. The case should go to 
a compétent master, under whose directions a survey should be had, at 
Oark's élection, as well as at his expense, to ascertain who, if any per- 
sons, are in possession of lands within the Dillon survey, as run by 
Sarver, claiming by title adverse to that of Reeder, and whether such 
claim by adverse title and possession gives a better right than Reeder 
hàs to the lands, or any of them, embraced in the contract of sale. In 
the event a, stirvey be had, the parties should be given a reasonable time 
to make additionai proof upon the above point, and upon such proof, 
and the evidenee now in the record, so far as compétent, the report of 
the master should be based. 

Jackson, J. I concux in the conclusions of Justice Hablan. 
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Williams a al. v. Williams. 

(CirouU Cowrt, D. Kamag. November 25, 1889.) 

GiFTS— Intee Vivos— Husband and Wifb. 

Plaintiff, living: in England, separated from her husband. The latter came to 
America, married défendant, who did not know of his former marriage, and died, 
leaving ohildren by both wivea. Borne time before his death he transferred his 
property, without considération, to défendant, and, thongh he continued to hâve 
the use of it for his support, itdid notappear that he could dispose of it without de- 
fendant's consent. Plaintiff ne ver Uved in the state in which the husband lived in 
this country, so that the husband's conveyances to défendant did notrequlre plain- 
tifC's signature. Défendant worked to help accumulate the property, and nursed 
the husband for geveral years, while he was dlsabled. HeW,, that plaintiff and 
her cbildren had no claim on the property thus transferred to défendant. 

In Equity. . 

GiRett, Fowler & Saddler, for complainants. 

Frcmk H. Hay and Johnson, Martin & Keeler, for défendant. 

Poster, J. This action is brought by Anne Williams, widoWj jointly 
with eight of her childreh, hoirs at lavv of William Williams, ail sub- 
jects of Great Britain, and résidents of Wales, against Catherine Will- 
iams, of Osage county, Kan., widow of said William Williams, nnder 
an illégal marriage, to recover the estate left by said William Williams, 
deceased, alleged to be worth about $8,000. Anne Williams and Will- 
iam Williams were married in Wales in 1846, At the date of this 
marriage, Anne had, in her own right, in possession and expectancy, 
quite an estate. By the law of England, the husband at marriage be- 
came entitled to her personal property, and did receive quite a sum of 
money from her estate. There was an antenuptial contract entered into 
between the parties, by which Anne reserved ail hundred pounds, the 
income of which was to be and remain her separate property. Among 
other things, it was provided in said contract, in case Anne should sur- 
vive her husband having living issue, the estate was to be divided be- 
tween Anne and her cbildren in such proportions as William might, by 
wiir, designate. The parties lived togéther until 1871, when they sep- 
arated, and in 1873 William came tb America, bringing with him about 
£800. In 1875, Williams and the défendant, Catherine, were married 
in Kansas, and bave two children living, issue of such marriage. Will- 
iams died in 1887, leaving qaite an estate, among which is the farm in 
Osage county on which the défendant and her children now réside. 
The testimony as to whether Catherine, at the time of her marriage with 
Williams, was aware of his having a wife living in the old country, is 
somewhat conflicting; but I think the weight of the testimony and cir- 
cumstances tend to show that she did not bave such knowledge prior tO' 
the marriage, but first became aware of it after the birth of her first 
child. At the time of the piarriage, Catherine had about $500 of her 
owti money, which went into the handsof her husband. Thèse parties 
lived togéther, as man and wife, for 12 years. They were industrious 
and thrifty. The défendant worked as well as her husband to accumu- 
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late property, and she nursed and attended him for several years, while 
disabled from a sore-ou his lega .'During the tiine of their marriage, 
Williams from time to time tranaferred and turned over to Catherine ail 
the real and personal property, so that at the time of his death it was 
ail in her name. The farm was deeded to her in 1885, the live-stock 
.transferred.în i886, and,the other Personal property, fromtiJQe to time, 
for several years prior to Williams'' death. With the exception of the 
'j^ÔO ôf heiriovén naoney ànd her pers6nal;^ervices iû the accumulation 
of thé iffcjperty/therè was no oth«Bvaluat>le considération for the trans- 
fer, ànd it w;fts âvQwed by tjiè p^rtjl^ that the object of thé ;^rànsfer was 
jtosatve the property t(i Catherine and' her ohildren, and keep it from the 
wife and éh,}ïdren in '^tjles. So thé trahsfer rests n^ainly as a gift from 
Williams to Catherine. Under ttis state of facts, the question arises, 
which party has the best right and title to the estate? .The antéïiuptial 
agreemeut cuts no particular figùi»[dn the case, as Williams madë no 
will, and, tSie estate being in Kansas, ît is governed by the liaws of this 
State, so far as descent and distribution are concerned; and as the com- 
plaiÎHant j Ântie Williààisi never' rèéîded in Kansas, her signature was 
àot necessaryi te a conviayànce of the: husbànd's real estate. 

The main' question, in its broadeât sensé, is simply this: Gan a mar- 
ried man give'âway his 'property, during eoverturey for the purpose of 
preventiùg bis wife fromiacquiring an interest therein after his death? 
*£hk law seetdôi to be thàt if such gift is èona ^^rfe^ and accompanied by 
dèlivery-,' the Widow caiiJiot reach itfafe property after the donor's death. 
WitftérsVt Weù/ver^ 10 Pa. St. J^Qïf,' Deeouche v.' Savetier, S Johna. Gh. 
190; Salme$ ir. fflbJniesy SPaige, 8685 Ibrd v. F&rd, 4 Ala. 145; Stone 
!v. iiStone, 18- Mo. 390. iKeither thcwife nor children hâve any tangible 
ibterest>'in> the property of the: husband or father during his life-time, 
ekcepiso fftr'aa he is lîable for theirsupport, and hencehe cki sell it or 
give it away-without ietor hiridrance from theiû. Of course, the sale 
or gift mtt8tbe< absolu te ahû èona jfide, and riot colorable only. And if 
the sale or gift wbuld biûd the^rantor it would bind his heirs. Carith- 
piw Vi TTeatier, 7 Kàn. 110.' Ht isolaimed by the complàinants that thèse 
transf©]*à froii'Williariis'to Catherine were not absolute, but that the 
!grantor find donor Btill used, enjbyed, and controlled ihe property. 
:Thi» oonclusion is reached more froifithefact that the'parties assumed 
àM heldthe< relation of husband akid wife to each Other, rather than 
frotti ànydiie<it?:tëstimony to that «ffeot. True it is, he contiùued to 
live on the farm as before; and quite likely looked after the business, 
■but itJdoeB:notappear that hé had the power to dispose of any of the 
property without Catheriné's consent. Besides this, there was a high 
moral obligation impôsed upon Williaàasto provide for and support this 
:woman atid'îchildrehj to* say nothing of the valuable considération of 
itnoney aM febor sh& hàd: contributed to the commbo fund. If there 
refna;in!8"àriy fptoper4y owned by Williams at his death, the complain- 
aàts are ectitled to a debree for it; if notj the bill must be dismissed; 
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LOCKETT et OÎ. t. RUMBOUGK rf oZ. , . ■ 

(Circuit Court, W. D. North CaroUrut, ■. , Kovember, 1889.) 

GABÏtïSHMBNr— BQTJITT— iNTBBPLEADIiB. 

In àttaohmèiit and garnishmeht prooeeSltigs, it at>peaTeâ that the gai-nlshée liad 
fanas in bis hands, received from défendant, in wtalûb tlie gBrnlsheeclaimed do ipt 
divldual xnterest, and whioh lie offered to pay to the papty adjudged entitle^ tUereto. 
Défëndant's wife interpleaded, and olàimèd that the gamishee reoeivéd thé f iiùd 
UDder an express trust for her beneflt. Plaintiffs claimed a lien by the attiachin^fc 
proceedings on the fund, and alleged that defendant's attempted disposition pf it 
for his wiïe's beneflt was in frï^ud of creditors. It wàs iiOt âlleged that the i|tiri 
nishee knew of such'fraud. Held, that the causatrould bie tranSferred tô«q,nity, 
to détermine the rlghts of the contestingolaimantai qndr^eve the garnisheot 

At Law. Attachment proceedipgs. 

Moore & Merrich, P. A. Oummings, and F. A. SondUif, for plaintiffa, 

Joa^hAdama &nà T. H, Oobb, foT deîendanta. 

DicK, J. This case is <fne of & number of similar actions brought by 
creditors of the Warm SpriQgs Company, and the order herein made 
extends to ail the cases now pending in this court. Thèse several actions 
were brought against the défendants for debts iiicnrred by the Warm 
Springs Company, and judgraents hâve been rendered for the amounts of 
such indebtedness. In the course of proceedings the plaintiffs obtftitied 
warrants of attachment agairist the property: of Joseph Pettyjohn, upoû 
affidavits alleging that he had assigned and disposed of his property with 
intent to defraud his creditors. Thèse warrants of attachment were duîy 
served on the respôndent M.,ë. Carter, and he was summbned as gar- 
nisheé toappear at court and answierupon oath as to what eflfeots he had 
in his possession belonging to the défendant Pettyjohn. Tbe garfiishee, 
in his answer, set forth the amount of money which he had received 
from Pettyjohn, and the facts and circtimstances which attended the 
transaction, and expressed his readihess to dispose of the mOney in hig 
hands under the order of the court; and prayed Sfor indemnity and pro- 
tection against any personal liability, in law or eqqity, to any of the 
rival claimants. Upon proper application Mrs* LouisaB. Pettyjohfland 
her trustée, A. S. Pannell, were allowed tô interplead, and by affidavits 
set up their claim to the money attached, in iixe manner and iipon the 
conditions provided by the laws of the state* Counter-affidaVita were 
filed by the plaintiffs, and issues of façt were framed for a trial by jury. 

Among other things, the pleadings show the foUowing statemeintS; and 
allégations in relation to the fund in controversy : The défendants Jo*- 
seph Pettyjohn and his wife,; Louisa B; Pettyjohn, purchased a çnerthird 
interest in the property of the Warm Springs Company, and executed a 
inortgage to secure the pay ment of a balance of purchase money, and 
expressiy stipulated that their interest in any Insurance ijpon the hôtel 
should be paid in discharge of such indebtedness., The: hôtel was de- 
stroyed by fire, and Pettyjohn declined to âign the proof of lose on ac- 
oount of some difficulty whiëb he had with Bumbough andiSollins, and 
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the insuranoe companies refused to pay unless sucli proof was sîgned by 
him. A compromise was made By the partners, and Rumbough and 
Rollins agreed to settle ail disputes and difiBculties, and pay to Petty- 
john the sum of $2,500 upon his executing a deed of quitclaim to ail 
interest in the Warm Springs Company. The insurance was ad j usted and 
eettled under this compromise, and Pettyjohn executed a powerof attor- 
ney to M. E. Carter, to œceive the. agreed sum of $2,500, and pay the 
money to A. S. Pannell, trustée of the estate of Mrs. Louisa B. Petty- 
john, claiming that the insurance money paid on the hôtel property be- 
ïonged to his said wife. 

At this terin of the court the issues of fact which had been prepared 
came on for trial, and a jury was duly impaiielled. Upon hearing the 
pleadings and the argument of counsel, I was of the opinion that the 
case involyed eqi:}itable éléments that could not be adequately adjueted 
and detërmlned in an action at law ih this court. An drder was made 
to withdraw a juror, and to suspend the further proceedingS in the ac- 
tion at law until ail équitable questions and rights were adj usted aud de- 
tërmîned in a suit in equity.' A further or3er was madé directing the 
èamisMiée, M. B. Carterj to hold the fund in his hands subject to the 
ordër of thecotirt, and to file a bill of interpleader on the equity side of 
this court, mdkiug ail the claimants of the fund parties défendant, and 
faraying the relief asked in his answer to the gamishment. 
' I hâve flled this written opinion in order to set forth thereasons which 
induced me to adopt the mod^ of procédure which I hâve' ordered in 
this case. The pleadings showi that the garnishee, M. E. Carter, has in 
his hands funds which are claimed uiider sépara te and distinct titles by 
fhe contending parties in thèse proceedîngs. He daims nb individual 
interest in the futiid, and there is no allégation or suggestion that he had 
knowlèdge of, br in any înanner participated in, thefraud alleged against 
the défendant Pettyjohn; and he has offered to bring the money inio 
court, or to hold the same, and pay it over to the parties who may be ad- 
judged to be entitled. The plaintiflfs claim a légal lien on the fund ac- 
qtiir^ by their proceedings in attachment against the property of the 
défendant I^ttyjohn, and tbey aver that they are able to show that he is 
inaùlvent, and that his àttempted disposition of the same for the benefit 
Of his wife is fraudaient, as it ivas done with the intent to hinder and 
delay his creditors. The interplieader Louisa B. Pettyjohn insists that 
thé fund ih controversy came into the hands of the garnishee under the 
pôWer of attôrûey of Joseph Pettyjohh^ and was the insurance money due 
upon her sepàratè interest in the hôtel; and that the garnishee received 
thethoriey «nder -an express trust that he would pay over the same to 
hertrastee, A. S. Pannell, for her isole and sépara te benefit. 
î The claim Of the plainlifiFs is légal; that of the interpleaders is équi- 
table. . In such a case there can be no interpleader properly awarded and 
détermirted at iûw in this court, wheré équitable titles and rights can 
only be hèard and dieposed of under its jurisdiction in chancery. 

The prinbiples of law and equity: *hich I hâve briefly announced are 
ifully suëtained by 2 Story, Eq. Jiir.'g 813, and by many décisions of 
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the United States suprême court. The course wEich I hâve adopted 
willenable the court of equity to fuUy hear and détermine the rights of 
the contesting claimants, and to afford the gamishee the relief to which 
he may be entitled under bis bill of interpleader 



BoBiNsoN et al. v. Bbooks d al. 

(Ctreuit Court, W D. Miasmi/H, 0. D. November W, 1889.) 

Sam — Dblivebt — Rbasonable Timb. 

Plaintiffs reoeived f rom défendants an order to ship ttienj a machine, to be used 
inthreshing, "at once, Or as soou as possible, " for wnibti défendants ivere topay 
upon its arrivai, and were notified that the threshing season had already begun. 
The machine at that time was ai a point but 28 miles from its destination, a letter 
f rom plaintiffs to the railrbad agent at that point ahould bave reached him in twè 
days, and there was a daily freight train between the two points. One week after 
they received the order, plaintiffs were notified that the machine had not reached 
défendants, and that the season was nearl^r over. The order from plaintiffs to the 
ritilroad agent at the place wbére the machine was, to ship tt to défendants, reached 
him the next day, but défendants did net reçoive the machine until four days after 
that. Ueld, that plaintiffs failed to comply with their contract in regard tè the 
time of sbipment, their delay being unreasonable. 

At Law. 

Oosgrove & Johnson, ioTplaintiS. 
Draffin & Williams, for défendants. 

Philips, J. This is, an action to recover the purchase priée of a 
threshing-machine. The facts are substantially as foUows: The plain- 
tiffs are manufacturers at Richmond, Ind. , under the firm name of Rob- 
inson & Co., of traction-engines with designated equipments for thresh- 
ing ont grain. In June, 1886, the défendant John Mackler was the local 
agent of plaintiffs in and about Cooper county, Mo., for the sale of said 
machines. In the forepart of that month he obtained from one D. P. 
Weathers an order on plaintiffs for the machine in controversy. The 
machine was shipped about the 21st of that month from Richmond, Ind., 
to said Weathers, but the plaintiffs were named as consignées. On the 
28th day of June, Mackler wrote plaintiffs from Pilot Grove, Cooper 
county, Mo., informing them that Weathers had failed to comply with 
bis contract and take the machine, and proposed to store it for plaintiffs 
if they would advance the freight charges therteon, which the vend ee by 
bis contract was to pay. It does not appear from the évidence wuether 
the machine was then at Sedalia; for Mackler himself, as appears from 
bis letter, did not know where it was. Mackler also suggested in this 
letter of the 28th of June that he thoUght within ten days he could find 
another buyer for the machine. On receipt of this letter, plaintiffs noti- 
fied Mackler that they expected Weathers to comply with bis contract, 
and take the machine. On the 30th day of June, Mackler wrote plain- 
tiffs that he had happily aoived the difficulty by finding anotherpurchasèr 
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bf *thîfe maohînè, àâè înoîosed an Ordet "therefor. Thîa «ider was sîgned 
bythe défendants, ;j6se{)hiDi. Broôks,<Mi J. Judd, and John Mackler. 
Mackler; ëtated tbat hejibad; taken otie-third interest, and the other dé- 
fendants two-thirds. Thiaitclrder was drawn i-.;j by Mackler on ©ne of 
the printed blank forms furnished him as such agent by plaintiffs. It 
ran as follows: "We hereby order from you the foUowing, [then follows 
a minute description of a ten-horse-poweï traction-engine, etc.,] to be 
second-hand, in good order, and to fill the bill, same as new as to work- 
ing quality; * * * , to.l^e delivered on board cars at your factory, 
for shipment by the route yoù thiiik beat and cheapest, at once, or soon 
as possible,vOn9!iî sboutjulyfjst, 1886, to hein care qf John Mackler, 
at Pilot Grove, or as soon thereafter as possible," — for which défendants 
were to pay, on arrivai, $1,235, and the freight. The letterof Mackler ac- 
oompanyingthis order Btatèd that thé n3,achine orderéd was the one 
shipped to Weathers at Sedalia; and the letter contained this conclud- 
ing clause: "If it [the machine] is laid off on the road, hunt it up at 
oncej as we are ready to thresh now." This letter reached plaintiffs on 
the 2d day çf jùly; whéi-eat they left order with the railroad agent 
at Richmond, tlirough whom they shipped the machine, to hâve it for- 
warded atohcetd Mackler, at Pilot Grove, Mo. Oii the same day they 
telegraphed Mackler what they had done, and also wrote him that they 
had telegraphed to Sedalia to hâve machine forwarded, and expressing 
the hope that it would reach him in good condition. "If not, notify us, 
and itwill bemadeso." . Plaintiffs supposed that the machine had been 
forwarded as telegraphed until the 9th day of July, when they received 
letter from Mackler, dated July 7th, informing them that the machine 
hàd notj reached Klpt Gfove on the 6th inst., ûnd that 'the ôther parties, 
Brooks and Judd, would refuse to take it becaùse it was too late, and 
asking what he should do, etc. On receipt of this letter, plaintiffs im- 
uiediately telegraphed Mackler that défendants must comply with the 
oontract, and take the machine.- They telegraphed to the agent at tje- 
Idalia and St. Louis of the railroad having the machine in charge to hâve 
it forwarded at bncéto Pilot 'Grove. The machine did not reach Pilot 
Grove, distant from' Sedalia aibout 28 miksi nntil the 14th of the month. 
Défendants declined to feceive die machiné, and it was afterwards sold 
by the railroad compariy for the freight. This action is to recover the 
purchase mdney ur^ the contract pticé. The défendants make twô dé- 
fenses: Mrst, th&i the delay in shipping the machine was unreasonable; 
andi second, that the machine, as ît reached Pilot Grové, was incomplète, 
id that the sraokei-stack of the engine was missing, etc. , without which 
the machine could: not beoperated. 

1. The important maJtbep ^r«sented on the foregoîhg'facts is, was the 
deikyirifôrwarding the faiachine from Sedalia to Pilot Grove such as to 
dischàige défendants from the obligation îo acceptitwhehit did arrive? 
This turasùpon' the construction or effectto begiven tô the terms of the 
oontract, 'tat bnce, ,ôr as soon as possible." Thèse wofds, in the admin- 
istration of jtisticôj canoot bave an arbitrafy, stér^eoty^d définition. 
They must possess somucb fl^xibility as to be reàd atid appliéd in the 
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light of the sorronndîng cjrcumstancès. In Paîmer v. Himrance Oo.yii 
Wis. 208, the court, iîispeakingof tîie,term,"as soonas possible," as em- 
ployed in a policy of insurance, say it:"must meàn that the particular 
account of the loss should be made as soon as it could be, under the cir- , 
oumstancea, or ■withia areasonabletime, or as sooq as practicable." 2 
Benj. Sales, §§ 1027, 1028, refers to Attwoodv. Emety,l C. B. (N. S.) HO, 
•where theagreement of the vendor, a manufacturer; to deliver as soon as 
possible, was construed to raean, "as soon as the vendors could, with refer- 
erence to their ability to furnish the article orderedj consistent with the 
exécution of prior orders in hand." Référence then is made to the liater 
case of Engineering Co. v, McHaffie, L. R. 4 Q. B-. Div. 670, as ex- 
presisiye of the better rule, where it is held that thèse words"mean within 
a reasopable time, with aii undertaking lo do it in the shortest practicable 
txm^ , * , * * ' By the words as soon as possible," said Cotton, L. J. , 
'^th© d&fendant must be taken to hâve meant that they would mate the 
gan a^ quickly as it could be made in the largesi eàtablishment, with 
the best appliances." The delay in that case airose from the aot of an 
incompétent workman, and the vendor was held for breacb of contract. 
When the order in question was forwarded to plaintiffs, on the 30th day 
otJviae, the machine, presumably, was aJready on fcar at the station at 
Sedalia, Mo., within 28 miles of Pilot Grove. Plaîntififs were advised 
of the importance to the purchasers of the greatest expédition in forward- 
ing iti They must hâve known, as manufacturers engaged in the busi- 
ness of .selling such machines for theharvest in Missouri, that the season 
; for threshing begins hère about the last days of June, or the firstof July; 
in addition towhich, the letter of Juné 30th, accornpanying the order 
for the machine, urged immédiate attention, as the threshing was reàdy, 
Knowing, as plaintifFs did, that such Dùachines were bought for use in the 
beginning and flush of the threshing season, this fact indicated to them 
that time was of the very essence of the contract, and that the terms "at 
onpe, or as soon as possible," meant at the earliest moment of time practi- 
cable to meet the purchasers' objeot in making the order. Plaintiffs re- 
ceiyed this ordep on the 2d day of July. A letter from them to the railroad 
agent at Sedalia would, in the ordinary course of mail, hâve reached him 
on the 4th of July. There was a daily freight train between Sedalia and 
Pilot Grove. The machine could bave left Sedalia on the 5th of July, 
or by the 6th, on a libéral , allô wance, and reached Pilot Grove in a few 
hours. It is to be conceded to the plaintiffs that on the receipt of the 
order they recGgnized the importance of activity,! for they left an order 
with the shipping agent at Richmond, Ind., over whose Une they made 
the original, shipment, to order by telegraph the carto be forwarded from 
Sedalia And they claimthat they also notified one of the défendants 
of ithis fact by telegram< But it does not appear that either of thèse tel- 
; egrams were received. This being an action to recover the contract priée, 
it deyolves on plaintiffs to show that they performed essentialljj on their 
part. ;; Did the plaintiflfe discharge their whole dutyy under the contract, 
by aimply; giving a mémorandum order to the local railroad agent in 
Indianf>!»!and reituming to their place of business, and not making^any 
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inquiry for seven days, to ascertain whether or not the order had been 
executèd? They did not perform their undertaking to shîp this car by 
merély leaving directions with an agent in Indiana to attend to it. The 
neglect of the railroad agent was their neglect, so far as thèse défendants 
are concerned. Ttie plaintiffs might bave their remedy against the rail- 
road Company, but their contract required that they shoùld deliver the 
machine on board the cars, or, as applied to the facts of this case, that 
they should reship from Sedalia to Pilot Grove, to Mackler, as consignée. 
Thia undertaking on their part they bad not executèd on the 9th day of 
July, when they learned through Mackler that the machine had not 
reached Pilot Grové on the 7th. They then bestirred themselves by tel- 
egram,and not until the lOth of July did the reshipping order reach the 
agent at Sedalia; and the car did not reàeh Pilot Grove until the 14th 
day of July. No reason is assigned, nor a word of évidence oflPered, by 
plaintiffs to account for the delay of four days more after the shipping 
order reached Sedalia before the car was sent to Pilot Grove. It is true 
that under the contract the machine would, technically, beregarded as de- 
liveredtO' défendants when shipped from Sedalia. But plaintiffs fail to 
show the date of shipment; and, as the car did not reuch Pilot Grove 
until thfi 14th of July, a distance of only 28 miles, and the évidence 
shows that there is a freight train each morning from Sedalia to Pilot 
Grove, the presumption is that the car was not reshipped from Sedalia 
until thesmorning of the 14tb. Hère, then, was a periôd of over 2 weeks 
after the order was given, and 12 days after plaintiffs received it, before 
it was executèd; when, as already demonstrated, 5 or 6 days afforded 
every reasonable facility and time for its exécution. As shown by the 
évidence; and as must bave been known to plaintiffSj — for as much was 
indieated to them by défendant Mackler's letter of the 7th July, — when 
this naachine left Sedalia the season for threshing grain was two-thirds 
over j and the main inducement to the purchase was passedé This was 
not, in the language of the authorities, " within a reasonable time, with 
an undertaking to do it in the shortest practicable time." 

The great mistake which bas led to this litigation wàB the thoughtless 
security with which plaintiffs sat down after leaving an order with the 
local railroad agent at Richmond, on July 2d. They trusted him to do 
that whiiih they should bave seen was done. His neglect, bis delay, 
cannot be attributed to thèse défendants, nor exonerate the plaintiffs. 
Plaintiffs, in fact, seem to bave acted with little business sensé, coùserv- 
atism, or prudence, throughout. After being advised, as they were, by 
Mackler that the machine would not be accepted if shipped after that 
date, they had two courses open to them, — -to bave stopped there, and 
sued défendants for damages conséquent upon their refusai to accept, or, 
after shipping: tb Pilot Grove, and finding no one to receive the machine, 
they should hâve housed it, and sold it for the best price attainable, and 
sued for the différence in damages. They would neither ad vise the de- 
fendants to hoùse it, without préjudice, nor reship to Sedalia, but aban- 
doned th« machine to its fatè, td be saçrificed by the railroad for freight- 
age., The exercise of a little common sensé, and a spiritof compromise. 
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to a reasonable extent, often pay better in the end than a swift and ready 
resort to litigation. In the view thus taken of this case, it is unnecessary 
to discuss the other fact in évidence, and relied on by défendants, that 
;the machine, when it did reach Pilot Grove, was without a smoke-stack, 
without which it could not be operated. The first defenseis conclusive 
îenough. It follows that the issues are found for the défendants. Judg- 
ment accordingly. 



Fabwell V. Seebeegek, Collector. 

(CireuU Court, N. D. nUnoU. Jnly 18, 1889.) 

CiTBTOMS DWtibs^ClassifioatiOn— WooLEK Dbess-Goods. 

Women's and children's âress-gocyis, which contain no cotton, ezceivt about 8 
per cent., carded into the wool from which the Avarp is spun, corne within the de- 
scriptloii of goods composed in part of wool, and are dutiable at S cents per square 
yard, and 35 per cent, ad valorefm, under Act Cong. March 8, 1888, (Heyl's Arrange- 
ment, cL 865, pars, a, b,) though the cotton was used for the purpose of securing a 
lowër olassiflcation. 

At Latr. 

Action by John V. Farwell against Anthony P. Seebei^er, collector of 
custoras, tô recover excessive duty alleged to hâve been levied on certain 
goods. 

8himan& Defreea, for plaintiff. 

W. G. jEwing, U. S. Atty., and 0, H. Harris, Asst. U. S. Atty., for 
défendant. 

Blodgett, J. Plaintiflf imported a quantity of women's and children's 
dress-goods, composed mainly of wool, and weighing less than 4 ounces 
to the square yard, upon which the collector imposed a duty of 9 cents 
per square yard, and 40 per centum ad valorem, under paragraph e, clause 
365, Heyl's Arrangement of the act of Mardi, 3, 1883. The plaintiflf, 
insisting that said goods were composed in part of wool and part cotton, 
and dutiable, under paragraphs a and b of said clause 365, at 5 cents 
per square yard, and 35 per centum ad vabrem, paid said duties under 
protestj appealed to the secretary of the treasury, by whom the action 
of the collector was affirmed, and brought this suit in apt time to recover 
the excess of duties so paid. The proof shows that the goods in question 
are women's and children's dress-goods ; that they are composed mainly 
of wool; that there is about 6 per cent, of cotton carded into the wool 
from which the warp of said goods is spun; and that there is no .cotton 
in the filling of the goods. The proof also shows that this mixture of 
cotton in the warp of the goods was made purposely to secure the clas- 
sification of the goods as composed in part only of wool. There is proof 
in the case also tending to show that the mixture of the cotton with the 
wool in the warp adds to the strength and firmness of the goods, and 
makes them less liable to shrink; but my conclusion is that one of the 
v.40F.no.9 — 34 
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-witnesses for the plàiiitiiËf honestly atld frankly stated the facts in the 
case when he said, from the witaess stand, "that he noderstood the ob- 
jeot of mixing the cotton With the wool was to secure a lower classifica- 
tion for the purpose of assessment for duties." , The goods contain no 
Beparate threads composs^i entirely of cotton, or other .naaterial than 
wool, but ail the cotton in the goodsis carded into and made a part of 
the yams composing the warp. The collecter, in classifying the goods, 
evidently assumed that the purpose of mixing the cotton with the wool 
was to secure a lower classificatiGn, and assumed also that so small a 
quantity of cotton would not materially change the character of the goods 
as merchandise, when offered for sale to consumers^ and therefore looked 
upon the contentiôii bf thé plaintifif for a lowéi- êlàssification as an at- 
tempt to defraud the revenue, and accordingly imppsÈ|d the higher duty, 
under paragraph e of thè same clause of the customs act. Congress hav- 
ingmade spécial provision for a lower mte of duty upon goods, when 
cbtnposed in pàtt ôf wool, without naming how tnuch of other material 
ehbuld enter into tbeir composition inofder to sebur* such lower rate of 
duty, I am of ôpînibfi ;that màiiUfacturers and itçjiorters hâve theright 

' to àdjust themseives to this clausis of the tàriff, atid to niànufacture thèse 
goods mainly of wool with only a small percentage of cotton, for the pur- 
pose of bringing them specifically within paragraphs a and b of clause 365, 

iand making them dutiiable at the low raté comtènded for, The pôlicy 

; which dictated the revisioù xyf the taidff laws by the act of iferch 3, 1883, 
was evidently to secure a réduction of duty upon many articles, and to 
that end this clause was adopted specificaByj maJkjng low-priced goods, 

Tcomposed. only in parti of Wool jdiitiableat a lower rate. The court bas 
nothing to do with the policy of congress further than to construetheir acts, 
as far as possible, according to the intention of the legislators, as it can be 

Hgathéred from the law Itself ; and itJseems very déar' to me that the pur- 
pose in: enacting this puovision was to admit certain grades of woolen goods, 
with any mixture of material whieh should cheapen : them, at a lower 
and reduced rate; of duty. The proof shows that the: goods in question 
CCHitain so small ananioànt dî cotton that the ordinary dealer in them 

. and the ordinaxy examiner;would not detect thè cotton without a close 
and careful examinatibn, but I do not see that this changes the légal 
right of the plaintiff to bring hia goods within the opération of the clause 
invoked by the admixture of even a small percentage of cotton, if he can 
do soi; and I cannot see why goods made of 94 pèt cent, in bulk of wool 
and 6 per cent, in bulk of cotton do, not fairly corne within the descrip- 
tion of goods composed in part of wool. I am therefore of opinion that 
the collector should have dassed thèse goods at the rate oi duty con- 
tended for in the prbtést. 
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Castro r. Sbèbeegbk, Collector. 

(OtoVîuit Court, J?/I>. Hlfaiflis. July 18, 1889.) 

1, CuSTOHg DUTIBS — ACTIOIf TO EbOOVBB BXCESS — FUKOHJLSEB TWSfDTSO APPBAl. TO 
BECMS'fAKT OF TBBASUBT. 

Under Eev. St. U. S. § S981, whîcli provides for an appeal to tbe sécréta^ of the 

; ' treasury, by the owner, importer, consignée, or agent oî the mercbandise, from the 

décision of the collector in àscertaining the duties, and makes the décision on appeài 

final, unless suit shall De brOught within a certain tlme thereafter, a person who 

. puroha^es mercbandise of the importer, wbile in bond and pendlng an appeal, may 

sue for ibe excess of duties claimed to bavé been paid. 

9. Bame— Classimoation— SCEAp Tobacco. 

Tobacco composed of fragments broken or ont off In the manufacture of oigars, 
and known to the trade as "scrap tobacco, " Is dutiable as unmanufactured tobacco, 
under Tariff Àct Maroh 8, 1883, (Heyl, cl. SSL) Following Colm r- Spaldlng, 21 
I'ed.Bep.19. 

At Law. . 

Action by Daniel Castro agaînst Anthony P. Seeberger, collector of 
customs, to recover the excessive duty claimed to bave been levied on 
certain tobacco impbrted by the Roper & Baxter Cigar Company, and 
Bold to plaintiff. 

Shuman & Defrees, for plaintif}. 

W. O. Ewing, U. S. Atty., and Q. H. Harm, Asst. U. S. Atty., for 
défendante 

Blodqstt, J. The Roper & Baxter Cigar Company îmported înto 
the port of Chicago a quantityof tobacco clippings, being the ends eut 
off, and pièces of leaf broken from, cigars in process of manufacture, 
upon which the collector assessed a duty of 40 per cent, per pound, as 
"manufactured tobacco," urider clause 249 of Heyl's Arrangement of 
the act of March 3, 1883. The importera insisted that said tobacco was 
dutiable at 30 per cent, ad valorem, as " unmanufactured tobacco," un- 
der clause 251 of Heyl, protested, and appealed to the secretary of the 
treasury," by whom the action of; the collector was affirmed. After the 
assessmënt of duties, as aforesaid, and pending such appeal, the tobacco 
remainedin bond, andwhile the appeal was pending plaintiff purchased 
the tobacco from the importejri After the décision of the appeal plain- 
tiff paid the duties so assessed in order to obtain possession of the to- 
bacco, aildbrought this suit in apt time, after the décision bf the appeal, 
to recover' the différence between the duties assessed and paid, and the 
rate contended for by the importer. 

The question as to the classification and rateof duty upon tobacco 
clippings, like the gooda in question, was fully consîdered and decided 
by tiiis court in Cohnv. Spalding, 24 Fed. Rep. 19, and I see no rea- 
Bon for changing the ruling there niade. . 

But it is further contended in behalf of défendant that as plaintiff did 
not import this tobacco, and was not the owner, consignée, or agent of 
the goods at the time they were classified, and the duties imposed upon 
them by the collector, and did not take the appeal to the secretary of 
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the treasury, he cannot maintain this suit to recover the excess of duties 
claimed to hâve been paid. Seotioa2931 of the Revised Statutes pro- 
vides for an appeal to the secretary of the treasury by the owner, im- 
porter, consignée, or agent of the merchandise, if dissatisfied with the 
action of the collecter in the ascertainment and liquidation of the duties; 
and the contention is that, as }51àintiff was neither the owner, importer, 
or agent of the goods at the time the duties were assessed, he is not 
one of the persons allowed to briiig suit, under the law, to recover the 
duties 80 paid. It seems to me that a libéral interprétation of this 
provision of the statute authorizing a suit to test the legality of the col- 
lector's action in the matter of the assessment of duties should be given 
sb as, if possible, to bring ail cases which may occur in the course of 
business before the prdper tribunal for adjudication. In the case before 
us there is no doubt but that the importer of the goods, who was also 
the owner at the time they were imported, entered, and the duty as- 
sessed, took the proper steps to question before the courts the action of 
the côUector. A protesi in due form was made,'ahd an appeal to the 
secretary of the treasury taken frpm the collector's action, and pending 
such appeal the importer sbld the goods, which still remained in bond, 
to the plaintiff, and after the décision of the appeal the plaintifif, having 
become the owner of the goods, paid the duties exacted,and against which 
due protest had been madev The purehase by him virtually places him 
in the shoes of the importer. He takes the goods with the contest upon 
them, and it seems to me he has the élection to continue the contest, 
which the importer had commënced by the: protest and appeal, by asking 
the judgment of the court in regard to the validity of thé classification 
and assessment for duty made by the coUector. I cannot see how any 
harm can come to the governmènt or to the coUector from this construc- 
tion of the law. The only dbjection.that is seriously urged to it is that 
it would be in the powérof the importer to split an importation up into 
many <»ses, by selling the goods in bond to différent persons, and allow- 
ing each of them to maintain a suit for the duties paid upon the portion 
80 purohased; but this isinot so serions an objection as would be a rul- 
ing which should prevent a tole by the importer pending a contest as to 
the validity of the collector's action. If the owner or importer who bas 
appealed jcan only bring the suit, an importer or owner would be com- 
pelled to hold the goods, perhaps greally to his loss, until the contest is 
decided by the secretary of the treasury, or submit to the exaction of the 
coUèctoc's assessment, and if a purchaser who has paid the' duties, prop- 
erly protested against, cannot maintain a suit, then no one has any rem- 
edy. ' I am therefore of opinion that the objection taken to the right of 
the plaintiff to maintain this action as to the Roper & Baxter Cigar Com- 
pany tobacco is not well taken, and that the plaintiff is entitled to râ- 
cover as to ail the tobacco in question in tbiâ case. 
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Thé MiRANDA.' 

The Joggins Raft. 
Lbary V. The Meranda. 
New Yoek, N. F. & H. S. S. Co., Limited, v. Leabt. 
(DIstrtct Cmirt, E. D. New York. November 18, 1889.) / 

lowAOE— Ram— CoNTRACT— StoRM— Negliobnoe. 

Tbe owaer of ttae steamer Miranda contracted to tow a large raft of logs by sea 
f roin Port Joggins, Nova Scotia, to New York. The tow left Port Joggins on the 
6th of December, 1887. On the 18th, in the midst of a heavy gale, the towing haw- 
Bers parted. The steamer lay by the raft for a time, and then started for New York, 
arriving there on the 28d. The raft beoame a total loss. Suit was brought to re- 
cbver for the loss of the raft, and a cross-action to recover thetowage money undér 
thecontract. Theraft-ownerolaimedvariousfaults in theMiranda: (1) Thatthe 
original contract had been mpAified by an agreement that the raft éhould be towed 
to Bastport for orders, and not directïy to New York, whioh modification had beén 
violated. Beîd, that such agreement waâ not proved. (2) Thatthe tow was taken 
to sea against the protest of a represeptative of the raf t-owner aboard the Mirand». 
• ITeM, t-nat thé charter-pàrty contàlriôd ûo provision which gave any one powèr 
to direct the màster of the Miranda AVhere to go, and, on the évidence, the màâter 
committçd no breach of duty in going as he did, for at the tlme he made suoh dé- 
termination the weather was fine, and the danger of a voyage to New York was 
not so obvions as to mak6 the attempt négligence. (3) That the contract was vio- 
lated wben the master determined to go outside Nantucket shoals, instead of 
through Vineyard sound. Held that, under the then known facts of the availabil- 
ity of Vineyard Sound for the passage of snch a tow, It was no breach of the mas- 
ter's duty to omit to go thi;ough that sound. (4) That the master's faUure to keep 
near ports of safety causôd the loss. Held that, under the condition of weàther 
which existed when the master determined to go outside, such faîlure was no 
breach of duty. (5) That the Miranda had insuflcient hawsers and stores. Held, 
that Buch insuffloient proyisionihg was not proved. (6) That there was f ault ini 
not sodner sending the Miranda eut again to look for the raft after arrivai of the 
steamer at New York. Held, that tbis was no fault, as by the time the ste^mer's 
necessary repairs were finished it had become évident that further searoh Was use- 
less. The libel for the loss of the raft was therefore dismissed, and the oroas-Ubel 
for the towage money sustained. 

In Admiralty. 

Action by L«ary, owner of a raft known as the "Joggins Raft," against 
the steamer Miranda, for négligence in towage, resiilting in the loss of 
the raft. Cross-action by the owner of the Miranda for towage money. 

John Berry, {F. A. Wïkox, advocate,) for Leary, 

Butler, StiUman & Hvhbard, for the Miranda. 

Benedict, J. Thèse are cross-actions. The first îs brought to re- 
cover damages for an alleged breach of a contract made betWeen the 
libelant Leary and the owners of the steamer Miranda for the towage of 
a log raft from New Brunswick to New York, the raft having been lost 
on the voyage-, and, as the libelant Leary asserts, by the fault of the 
steamer. Thé Second action is brought by the owners of the Miranda 
against James D. Leary to recover compensation for towing the raft, de- 
murrage,.expenses, etc. , àccording to the stipulations of the contract. The 
évidence shows that in thé spring, summer, and autumn of 1887 à log raft 

'Reported by Edward Q. Benedict, Esq., of the New York bar. 
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was constructed at Port Joggins, Nova Scotia, in the Bay of Fundy, îot 
the libelant Leary, under the superintendence of Hugh R. Robertson, 
who had an interest in the profits. The raft consisted of round timbers, 
10 to SO inches in diameter, and 35 to^ 70 feél long, and contained in ail 
some 3,000,000 of feet of timber. It was 525 feet long, 32 to 33 feet 
high, 50 feet beam, and 15 fèet in diamefe^ at each end, being cigar- 
shaped. It drew over: 19 ,feet in th^ oenter, and weighed over 6,000 
tons. It had no rudder or steeringapparatus, and was intended to be 
towed by me&nsofia chain leading through /^he center of it, to which 
were fastened other chains, surrounding the timbe|:s?it intervais, and so 
arranged thatsthe strain upon the core-chain would tighten the chains 
around thé timbers, and sohold Ihe raft together. . 

On the 16th day of November, 1887, in anticipation of the launching 
of the raft at Port Joggins, the contraot sùed on was made in New York 
between Leary and Bowring & Ârchibald, agents of the owner of the 
steamer Miranda. The charter-party provided thslt thé steamer shbuld 
tow the raft from St. Johns, or other safe port in New Brunswick or 
Nova Scotia, to New York for the sum of $3,000, to be paid on delivery 
of the raft in New York. The contract also provided that the charterer 
was to hâve représentatives on bdard, not exceeding three, and that the 
ofiicers and crew were to render ail assistance and facilities that might 
be required for the sàfety of the Taft; and it further provided thatshould 
the raft get adrift the steamer should search for the raft until she found 
it, or until she should beordeïed to desist by tlie cHarterer's représenta- 
tives on board the steamer. Considérable delay occurred in dispatching 
the steamer for the raft; $6 that J[t was the 6tl? bf December when the 
steamer arrived at Port Joggins, where the raft lay. On the Sth of De- 
Cieriibet the steamer set se^il frqta Port Joggins with the raft in tow. On 
Friday moming, December 9th, she was off St. Johns, and at the close 
of the day was five or six miles from Lepreaui, on ft course between 
Grand Manan and the main-land, the weather being fair. At 7:30 of 
that day the steamer's course wias altered from W, to S. by W. } W., 
and the steamer thus put on ^ course for New York by the, open sea. 
OnSunday, the llth, the weather, qa:me on thick, blowiog from south- 
ward, with a nasty Sea, the raft ïaboring and the steamer roUing. On 
Monday, the 12th, the weather n^pdej^^ted. Ôo, Tuesday, the 13th, 
there was a strong north-west wind, and high cross-sea. On Wednesday, 
the 14th, the weather was fine, , On Thursday, the 15th, southerly 
>ripds, fthd heavy weather. At Efiidnight it was tilo^ing a gale, which 
Çontinued on Friday, the steamer rplling, rails un(ler, the sea breaking 
over the raft. A part of the timethe steamer lay under the Içe of the 
raft, driftihg. On Sunday, the ÏSth^a gale blew from the south-west, 
Cfilled a "severe gale" by sonie witpesfes, and a "l^urricaiîe" by otbers. 
Up to this time the voyage had been without disaster. The towing lines 
had proved snfficient, the raft had withstood the wind and the sea, and 
the steamer had been j^ble to maijage it. On Sunday morniug,wbçn 
the gale was at its height, the raft lying in the trough of the sea, every 
wave breaking oyer it, the port hawser by which the raft was being towed 



THE MIRANDA, 535 

parted. Immedîately afterwards the starboard hawser carried away the 
eteamer's fore-bitts and after-bitts, and ran out, and so ail connection 
betweeii the raft and the steamer was severed. The steamer lay by un- 
til 5 p. M.; then she startpd for New York, and arrived at Whitestone 
December 19th, and at New York December 22d. On December 21st 
and December 25 th the United States steamer Enterprise went in searoh 
of the raft, with hawsers for towing, and found only logs adrift, and felt 
assured from what was seen that the raft must hâve been entirely broken 
up. On the 25th of December the master of the steamer Missouri passed 
through a field of logs, stretching to the horizon, five miles wide and 
Beven miles long. "The Morse was also sent out by Leary to search for 
the raft, but nothingwas found but some drifting logs. Thereupon, on 
the 21st of January, Leary filed bis libel in rem against the Miranda, 
claimîng damages for breach of the towing agreement. 

On the part of the libelant Leary ît is insisted, first, that after the ar- 
rivai of the vessel at Port Joggins the towing contract was modified, by 
agreement between the master and Robertson, according to which the 
raft was tobe towed from Port Joggins to Eastport, the nearest Ameri- 
can port, some 100 miles from Port Joggins, and there await orders from 
the owner, instead of being towed. from Port Joggins to New York, as 
the charter contemplated. The claimants deny that any such modifica- 
tion of thei charter was made. Upon this issue of fact there is conflict- 
ing testimony, but, taking it altogether, in connection with the action 
of the parties in New York, I am unable to flnd that an agreement to 
modify the charter-party, as claimed by the libelant Leary, was con- . 
duded v^ith the master of the steamer. ■ , 

It is next contended on the part: of the libelant Leary that the contract 
was violated when the course of the vessel was changed to go outside the 
Grand Manan and to sea, against the protest of ,Roberlson. The évi- 
dence shows that at this time Robertson, who was on board the steamer 
as a représentative of Leary, demanded of the master that hé teke the 
raft to Eastport orMachias, and protested against proceeding to sea with 
her. The weather was then fair, and the sea smooth, but the season 
was late. Robertson's protest did not rest upon any présent danger to 
the raft, but upon the dangers he anticipated in case a voyage to New 
York by the steamer, with such a raft in tow, was attempted at that 
season of the year. Hère the contention of the libelant Leary is that 
the charter bound the master to take the instructions of Robei;tson as to 
the steamer's movements with the raft; and when, against the instruc- 
tions: of Robertson, he proceeded to New York, he thereby assumed a 
liability for the loss of the raft. The difficulty with this contention is 
diafc the charter-party contains no provision which gave Robertson or 
i Littlefleldj or even Leary himself, power to direct the master to take the 
raft to Eastport or Machias. The charter-party contains no language in- 
' dicating an intention to allow Leary, by bis tepresentatives on board, to 
direct the movements of the steamer with the raft, or to control the des- 
tination of the steamer: Robertson indeed had a letter from Leary, 
which he ahowed to the master, in which Leary says to Robertson: 
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"You are the sole judge of ail the steamer's movements with the raft. 
They are to navigate her. I will see the captain to-morrow, and give 
him to fuUy understand that." But this letter, which was written sev- 
eral days aiter the exécution of the charter, does not refer to any pro- 
vision of the charter containing such power, and states that such power 
is to dépend upon a subséquent understanding to be had with the nias- 
ter; which understanding, so fax asit appears by the évidence, was never 
had. When, therefore, the request was made by Robertson that the 
vessel put into Eastport instead of going to sea, it had no légal effect 
upon the master's duty, and the case upon this point résolves itself into 
this: whetherit was a breach of the master's duty to take the vessel to 
sea, instead of going into Eastport or Machias, at that season of the 
year. 

Upon the évidence I cannot hold that the master committed a breach 
of duty when he determined not to go to Eastport, but to go to sea. ' At 
the time he made that détermination the weather was fair, and the sea 
smooth. He had then some expérience with the raft, and was justified 
in believingthat it was a reasonable undertaking to attempt to take it 
to Ne w York. This is shown by the resuit, for the raft was safely to wed 
for some 10 days of stomiy weather. Undoubtedly the lateness of the 
season increased the hazards of such a voyage, but I am unable to hold 
that the danger ôf a voyage to New York at that season of the year was 
so obvions as to make it a breach of duty on the part of the master to 
make an attempt to take the raft to New York instead of taking it to 
Eastport. ^ 

Again, it is contended that the contract was vîolated when the master 
determined to go outside of Nantuckèt shoals instead of overthe shoals, 
and through the Vineyard sound. Upon this point the évidence for the 
oWner of the raft is that the master of the vessel was requested by both 
Robertson and Littlefield to take the vessel through Vineyard sound, 
io which request the master replied by showing instructions from his 
Gwner forbidding him to go through Vineyard sound. But assuming, 
as has already been pointed out, that the charter gave neither to Rob- 
ertson nor Littlefield nor Leary the power to direct the master as to 
the course tù'be pursued by the vessel in the performance of the char- 
ter, I am unable to find that it was a breach of the master's duty to 
omit to take the passage of Vineyard sound. The raft was a large 
structure, without steering power of her own, and of a weight sufifi- 
cient, under some circumstances, to overcome the power of the steamer. 
Vineyard sound is narrow and difBcult. The only raft which up to that 
time had been taken through it was of a différent construction, contain- 
ing only 5,900 sticks of timber, while Leary's contained 21,000, and 
the passage was made in the summer time. The fact that a raft larger 
than Leary's, and similar in character, has been taken through the 
Vineyard sound in safety since the loss of the raft in question, may lead 
some to believe that Leary's raft could hâve been taken safely through 
on this occasioui But no such fact was présent when the master of the 
Mirandà wascalledpn toelect between the Vineyard sound and theoutei 
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passage. At that time the known facts respecting the availability of 
the Vineyard sound for the passage of such a raft did not, in my opin- 
ion, make it the duty of the niaster t» take Vineyard sound. In this 
connection it is to be noticed, and the fact is significant, that neither in 
the original libel nor in the varions amendments since niade is the omis- 
sion to take a course through Vineyard sound put forth as a ground of 
recovery. 

Again, it is insisted on behalf of the libelant Leary that the master of 
the steamer was guilty of a breach of duty in taking a course for New 
York by the open sea, instead of going near the land, where ports of 
safety would bave been available in case of storm. But no such occa- 
sion for resort to ports of safety arose up to the time when the master 
determined to go outside of the shoals instead of over the shoals and 
through the Vineyard sound, and, if the course by the Vineyard sound 
had been then resorted to, the vessel would hâve passed Chatham in 
fair weather, and without occasion to resort to auy port of safety. The 
omission to keep near ports of safety, thérefore, had nothing to do with 
the loss of the raft. 

Still further, it is urged on behalf of the libelant Leary that the loss 
of the raft was owing to the use of hawsers insuffioient in quality , aize, and 
length. But the fact provéd, that the steamer with the hawsers employed 
was able to manage the raft, and tow it in safety through several storms 
prior tO; the violent gale of the 18th, makes it plain that it eannot be 
held that insuffioient hawsers were employed to make fast to the raft. 

Yet again, it is contended that the parting of the port hawser in the 
Btorm of Sunday, the 18th, a,rose from the fact that the hawser had been 
permitted to chafe in the chock to such an extent as to inake it unsafe 
to put it further put, as was done on the 14th, without splicing. But 
the hawser hdd from the 14th to the iSth, and when it parted tlie sé- 
vère storm was at its height. The chafing is denied by the master. I 
am not ëatisfied by the évidence that the loss of the raft càn be justly 
attributed to an unsafe condition of the hawser, when it was put further 
eut on the 14th, by reason of chafing. 

As to the claim on behalf of the libelant Ijcary that the steamer was 
insufficiently supplied with provisions and supplies, and thereby pre- 
. vented from staying to search for the raft as the con tract provided, there 
are two answers made: First, that the weight of the évidence is against 
the assertion that the steamer was short of provisions; second, that the 
loss of hawséts, the condition of the vessel, with deck broken up and 
bitts torn away, and mast strained, made it impossible for the steamer 
to do anything more for the raft. AU on board seem to bave concurred 
in the opinion that no more coUld be done. 

Lastly, as to the claim that a breach of contract was committed in not 
sending the steamer out again in search of the raft, it is sufficient to say 
that by the time the necessary repairs were done to the steamer it had 
become évident that further search was useless. 

Théte remains but to say that I bave made a careful examination of 
the voiuminous testimony in the case,, which is by no means free from 
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extraordînary contradictions, and tha,t I am uiiable to arrive at the con- 
clusion that îhe Idss of the raft was caused by any neglect or want of càre 
or skill on the part of the steamer. Jt foUows that the libel of Léary 
against the steamer must be dismissed, with costs, and that in the ac- 
tion of the JNew York, Newfoundland & Halifax Steam-Ship Company, 
O'Wnei'Sof the steamer, against Leary, the libelanta must hâve a decree 
for the sum of $3,600, being for 12 days' service, at $300 a day, as the 
contràct provided. 

In r^ard to the claim for demurrage,it is disallowed, and, as àt prés- 
ent advised, the claim for chains, etc., is also rejeeted; but as to this 
latter claim I vrill hear counsel further ou the settlement of the decree, 
if they désire then to be heard. 



The Daisy Day. 

(IHafHct C(yuAi,W.D. Miohigcm, s. D. February 26, 1889.) 

l, Maritimb LrBNs— Pbiobitt— Waoes. 

MaritimQUenBfor seamen's wages are sttpertor to a lien f or damages from negll- 
gent towage, wlieré it ^oes not appear tU&t the seàmen coatributed to sucta. négli- 
gence. '■;'■■■■■'" 

\ A lien for damages f rpm négligent towageahas priority over a lien for supplies 
and repairs. 
8. Bamb— Stjpplïbs. ,! ; 

The lien for supplies fumlshed to a vessel In a home port, giv«n by How. St. 
Mlcb. § 82S0, stands on the same footing as maritime liens for supplies and repalra 
furnished in foreign ports. 

4. SaMB— IKST^NOS PBBMTCm», 

A lien for unpaid premiums on Insurance on a vessel, whether maritime or stata- 
. tory, issubôrdiuateto liens for supplies and repairs. 

In Admiralty. On application, for distribution of proceeda, 
JJf. C <6: A. .4. ^raiisev for Gunderson. 
Peter Doran, for intervening libelants for supplies and repairs. 
Fktcher & Wantyy for Ma,rine Insurapce Co. 

Sevebens, J; On thelTtii day of September,; 1888, Charles G. Al- 
ley and others, composing the ûrra of C. G. Alley & Co., filed their 
'libel in this court against the propellet Daisy Day, for thç purpose of 
■énforcing an alleged lien for supplies furnished the vessel diiring the sea- 
' son of navigation for that year. The owners having made default, .a 
decree was entered pursuant.tp the claim of the libelants on the21st day 
of November foUowing, and the vessel Qrdered sold. Meàntime a num- 
ber-of additional libels had been; filed, some fpr- sailors' wages, some for 
■supplies, sbme for materiaJ, and repairs, some iox repairs, and one (that 
' ôf G. F. Guïiderson) for damages arising from the négligent towage by 
the propeller of the schponesï.G. Barber, belongii^gto.that libelant. The 
vessel was sold under theidçGree upon the original, libel, and the pro- 
ceeda brought into the registry of the court. $uppleniental décret 
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have sincè been passed, establishing the claîms of the other libelants, 
in whole or in part, and upon the intervention of the Marine Insurance 
Gômpany an order has been made admitting its claim for an ijnpaid pre- 
mium for an insurance effected by the owners upon the vessel in May, 
1888. Hitherto the proceedings in the case have run on under the 
direction: of the proclors for the parties interested, without seriously at- 
tracting the attention of the court. But it now appearing that the sev- 
eral sums allowed for seamen's wages, damages for négligence, insurg-nce, 
supplies, materials, ànd repairs, together with the costs of the suit, 
amount to more than the procéeds of the vessel, it becomes necessary to 
détermine the rank in which the several claims are entitled to stand in 
the order for distribution. And hère serions questions arise; for the dé- 
cisions on almost every one of them are in conflict, and the only re- 
source le ftto the court is to foUow such adjudications as should have 
hère the force of authority, and, where such adjudications are waùting, 
to follow the lights which seem fed with the better reasons. 

1. And first, with regard to the seamen's wages. The Gunderson claim 
for damages in tort contesta with that class the priority of lien. It 
is not contended that any other claims could do this. Notwithstand- 
ing what is said in Norwwh Co. v. Wright, 13 WaJL, at page 122, 
namely, "Liens for réparation for wrong done are superior to any prior 
liens for money borrowed, wages, pilotage, etc., but they stand on an 
equality with regard to each other, if they arise frpm the same cause," I 
am satisfied that the rule in the admiralty law of this country is to pre- 
fer the claims of seamen for wages to claims for such torts as négligence 
in towage, provided the seaman whose claim is in question was free from 
fault. It would most generally happen that the subordination of com- 
mon seamen in the marine service would render them guiltless in such 
occasions as collisions, and accidents from négligent towage; but if itap- 
peared (as it does not hère) that the seaman was in fact in fault, his claim 
should be postponed to the damages to which he had contributed. If 
I were satisfied that this question was présent to the mind of the su- 
prême court in Nonmk Co. v. Wright, &xià iutended to be adjudged, I 
should, of course, unhesitatingly follow what wasthereheld; but I do not 
understand that it was so presented and adjudged . The Une of reasoning 
in which the court was employed did not involve it. The lien for sea- 
men's wages is a highly favored one, and, with the proviso above stated, 
I am of opinion that the rule declared and acted upon in The Orient, 10 
Ben. 620, and The Samud J. Christian, 16 Fed. Rep, 796, that this 
claim should be preferred to claims against the offending vessel for torts 
of such a character as the one in question, is correct. 

2. The next question arises upon the relative rank of the claim for 
damages, as compared with the claims for supplies and repairs and in- 
surance. And hère I feel compelled to adopt the rule affirmed by .Tudge 
Nixon in the case of The M. Vandercook, 24 Fed. Rep. 478, and which I 
tbink the suprême court by necessary implication did adopt and hold 
in Norvakh Go. v. Wright, supra, namely, that such claims in dam- 
ages outrank the claims: arising «a; contradu, above enumerated. It is 



540 FEDERAL REPORTER, vôl. 40. 

true tbè district judges in the eastém and southern districts of New York 
held otherwise in The Samuel J. Christian, 16 Ped. Rep. 796; The Grape- 
shot, 22 Fed. Rep. 123; and The Voimg America, 30 Fed. Rep. 789; 
and freedom of action, as against the case of Norwich Oo. v. Wright, is 
Bought to be vihdicated by the suggestion that in the quotation made 
from Maclachlân (and heretofore quoted) Mr. Justice Beadley was think- 
ing only of the ranking together of claims arising from the same cause, 
and I hâve ûo doubt this was so. But it cannot be doubted that the 
suprême court did adjudge in that case that the claim for the loss of the 
cargo laden uppn the offending vessel under a contract of affreightment 
was entitled to thé samë rank and to share equally with the claims for 
the injury to thé' wronged vessel and its cargo. It was necessary for the 
court to décide that question, because the damages of the libelants did 
not extend to the amount at which the liability of the ship-owner was 
limited by the act of congress, and unless the value of the cargo upon 
the libeled vessel would share with the claim of the libelants (which was 
for the value of the lest vessel and its cargo) no further question was in 
the case. But the court, having held as above stated, proceeded to ad- 
judge the other questions upon that footing. And it seems to me that 
that adjudication destroys the validity of the reasoning pursued in the 
New York cases above cited. Their argument is that, conceding the 
damages resulting from collision are entitled to priority over claims for 
supplies and the like, arising ex contractu, still the damages resulting from 
fault in towage arise substantially from a breach of contract, and are suf- 
fered by one who bas voluntarily corne into contract relations with the 
towing vessel, as distinguished from one who bas exercised no freedom 
of action, as in a case of collision. And the inference drawn is that the 
damages, being thus essentially for breach of contract, must rank with 
ordinary claims arising upon contract, and fall under those arising out 
of tort, as in collision. But every incident thus assumed as the basis 
for the différence of rank in claims for collision and négligent towage 
èxists in the case of the daim for damages to the cargo on board the 
offending ship in collision. Surely therô would seem to be no solid 
ground for distinguishing in tbis particular between claims arising out 
of a contract of afireightment and those arising out of a contract for 
towage. Besides, the question whether a claim is one in contract or 
fop tort is by no means a sUre test of priority, as the course pursued 
in one of those cases of giving priority for seamen's wages shows. But, 
aside from ail that, the reasoning adopted by those courts to show that 
a claim arising from négligent towage is in its nature and analogies 
ex contractu is not, I must say, with great déférence, satisfactory to me; 
and it seems that the view taken by Judge Nixon in Tfie M. Vandercook 
is the correct one, (and see, also, The Liberty No. 4, 7 Fed. Rep. 226;) for, 
although the parties are in contract relations, they contemplate the op- 
posite of négligence. By the contract the towing vessel undertakes the 
dnty of vigilance and skilî. "It is quite similar in its gênerai features to 
that implied in thebontract for carriage, thôugh it may not be in aU 
respects the same. Is the duty whieh binds to skill and watchfulness 
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any the less because the contract relation exists? The law imputes the 
duty in either case, whether to a vessel proceeding on her course among 
strangers, or to one who bas by stipulation undertaken an obligation 
wherein the law implies that duty as specifically and distinctly due to 
one. An action in tort would lie for a violation of that duty, {The Qukk- 
step, 9 Wall. 665, 670,) and I know of no rule of law or anything in 
reason whîch should lead to any distinction in the character of the duty 
or in the merits of the claim for damages in the two cases. It was also 
said in The Samvd J. Christian, 16 Fed. Rep, 796, 798, as a reason for 
postponing such damages to those for supplies, that the contract of tow- 
age has no relation to any necessity of the tug, in no way tends to increase 
the value of the tug, or to préserve her, or to enable her to earn freightj 
and that it is one of the necessities of commerce that a ship needing repairs 
and supplies should be forthwith relieved. This is true, undoubtedly, 
but it is also essential to commerce that the ship when equipped should 
find employment. Giving it legs and wings to speed on its way is proût- 
less, if it goes empty. The ultimate object of the System of maritime 
liens waa the encouragement and increase of commerce. It is therefore 
held tliat the claim for damages will hâve priority over those for supplies 
and repairs. 

3. The third question arises in regard to the différent claims for sup- 
plies, material, and repairs, upon the circumstance that some of them 
were furnished at the home port of the vessel, and within the state, while 
others were furnished abroad. The statute of Michigan (How. St. § 8236) 
gives a lien for such furnishing at the home port. But it was held by 
WiTHEY, J., in The St. Joseph, Brown, Adm. 202, that liens for supplies 
and repairs furnished iii foreign ports, which are strictly maritime liens, 
should bavé priority over liens under state laws. That rule has been 
foUowedin this district ever since by acquiesoence a,nd without question. 
Its coirectness is challenged now, . The question also arose in the east- 
em district, in the case of The General Burnside, 3 Fed: Rep. 228, and was 
decided by;Judge BEOWNin the same way; but on appeal to the circuit 
court this' décision was reversed by Baxtee, J., who held, for reasoris 
whioh were then stated, that claims for which the state law gives a lien 
should hâve equal rank with claims for which a lien is given by the mar- 
itime law, and should share with them pro rata in case of deficiency. 
This rule was followed by the district judge in the southern district of 
Ohio in The Guiding Star, 9 Fed. Rep. 521, and on appeal the decree 
below was afïirmed by Mr. Justice Matthews in the same case, (18 Fed. 
Rep. 263,) the circuit judge being also présent and concurring. I feel 
bound to follow this ruling, without entering upon any discussion of it. 
The effect of the latter cases is to overrule 27ie St. Joseph, supra. The sup- 
plies, etc., in the home port, will therefore stand ôû the same footing 
with the foreign claims in respect to those items. 

4. The remaining question is in regard to the location on the schedule 
of the claim for insurance. It was held in Tlie Dolphin, 1 Flip. 580, 
that the maritime law gives a lien for such claims, but that they were 
of low rank, and should go to the foot of the schedule. In Th& Guiding 
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Ster ît was îieia that tfiérewas no maritime lien,: but as the statute of 
OMd'gaVea lien,and thé contract itself had been beld to be lùâïitime in 
its nattiiiô by the supréiae ooxxtt in Tnsurdnee Cb. v. ZhwiAam,; 11 Wall. 1, 
the court of adiniralty Would enforce it, and in that case it was diiected 
tp bé puïwith the claims for foreign and domestic supplies^ and 1» share 
with tbieiii in the proceeds. It is not clear to my mind that the relative 
rànik of tes claim was considered by the court in the case of Tfee Gv/iding 
Star. If it were dear that it was considered, I should,of course, foUow 
it; but the case of Thé Dolphin had been deeided, and the volume of 
Reports côiitaining it published sevèral years before. That décision, 
which Côhtàîned a full discussion of the subject, was notreferred to, nor 
wiis any other authority referred to, and the matter was not discussed. 
The fact that the statutes in that state ànd in this give a lien for this 
daimdoes not at ail détermine its relative merit, nor confound the prin- 
ciples Which prevail In admiralty. Ifitdid it would put such a daim 
on a footing with seamen's wageâ and other fa vored claims. This court 
will not admit the statute of a state to accomplish suchî résulta in its pro- 
cédure. The claim for insurance, though admitted, must stand on ita 
oWn merits; and consideriïig that the contract is one simply of indemnity 
to the owner, in no way helps the ship, and is collatéral to its employ- 
ment, I shall, with a little misgiving of my right to this opinion, in view 
of what'was done in the case of The Gmding Star, hold that this claim 
should be subordinated to the claims for supplies and the like, and given 
the next place. In holding this, no stress is laid upon the question 
whether the lien is maritime »r statu tory, considération being given 
solely to its merits as a lien upori the ship; having in mind the principle 
and purpose for whîch the court as a court of admiralty must regard 
such liens as attaching. It has been the practice in this district in such 
cases to adjust the costs, so that the costs on the original claim should 
be paid first, and after that so that those incurred in respect of each class 
of claims should précède in paymeht the class to whioh such claims re- 
spectively belong, and «o on down through the list. That practice will 
befollowed in the présent case. An order for distributloa will be en^ 
tered ia accordance with the foregoing opinion. 



Laverty a (d. V. Cladsbn.* , 

(District Cov/rt, S. D. New York. Novembér 28, 1889.) 

SirfpiNO— Limitation ov Liabiutt Actb— Contbact to Iirstma— ^Aot Jukh 26, 1884. 

TVhere a carrier contracts to insure cargo, and f ails to do so, and tba cargo is loat 

bj the sinking of the vessel, the carrier oannot limit bis liability to the value of the 

vesseL The limitation Of liability acts do hot aSect thé Uablutv of vessel ownera 

upou their direct personaJ. contracta outside of the ordinary business of the vessoL 

In Admiralty. 

Action for thevalue of a cargo of tîn lost on respondent's lighter. 

•Eeportedby Edward G. Bènedict, Esq., of the New York bar. . 
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HylandiS; Zabrishie, foi iihdant. 

E. 0. Davis, for respondent. , 

Bbown, , J. Taking aÙ the testimony together, respondent's as well 
as libelant's, I am satisfied that the understanding upon wbich the tin 
was shippeâ upon the respondent's lighter was that it should be insured 
by the respondent. Whether a common carrier or not, he is hère prao- 
tically in the same situation. For the injury and loss of the tin by the 
subséquent sinking of the lighter the respondent ia thèrefore answerable. 

The amended answer daims a limitation of bis liability to the value 
of the vessel, under the acts of 1851, (Rev. St. § 4283,) and of June 26, 
1884, (23 St. at Large, p. 57 , § 18.) In previous cases I hâve expressed the 
opinion that the act of 1884 does not lirait the liability of the owners of 
yessels uppn their direct personal contracts outside of the ordinary busi- 
ness of the yessel, but only the liability cast upon them by law, by rea- 
Bon of their ownership of the vessel, through the contracts or torts of the 
master or others engaged in her navigation. 2%e Amos D. Oarver, 35 
FediRèp. 6,69; Fm-cev. Insurance Oo.,ld. 778; MHerv. O'Brien, Id.783. 

The contract in the présent case was the personal con tract of the re- 
spondent; and, foUowing the view previously expressed, I must hold 
him not entîtled to the limitation of liability as claimed, and order judg- 
ment for thelibelant for $2,100, the amount proved, wilh interest aud 



United States v. The Besoltjtb. 
(Digtrict Court, D. Bhode Island. November 9, 1889.) 

1. KbTTTBAMTT LATTÉH-IÎ'ORI'EITtmiiS. 

l&BV. Bt n. 8. s 5283, provides for the forfeiture of vessels vlolating nentrallty 
laws, "one-half to the use of the informer, and the other half to the use of the United 
States. " Held, that where a Vessel is forfeited and sold under this provision, and 
one-htdf ot the proceeds ia paid to the United States, the other half remaining in the 
custodyof the court, the latter half will not be paid to the United States, even after 
the lapse of many years, where it does hbtappear that it will not he seëded to sat- 
Isfy à jndsmént for sotne olaimànt as informer, and it is immaterial that Rev. St. 
U. S. ' s 8^9, provides for ref undlng moneys " received and covered into the trças- 
iiry bef Of e the payment of légal ànd just charges àgainst the same. " 
t. Bamb. 

Bvea tf no other claimant ever appears, such fund is not the property ot the United 
States, under the statute. 

In Admiralty. Pétition for payment of moneys into the United States 
treasury.' 

BdMom Gfardner, U. S. Atty., for the petitioner. 

CAepeIîteiI, J. The scbooner Resolute was libeled and condemned 
for violation of the neutrality laws, (3 St. at Large, c. 88, § 3, p. 447; 
Eev. St. §] 5283,) and the proceeds of sale were paid into court in the 
yearl874. : One-half of those proceeds was paid to the United States, 
aùd the other one-half, amounting to $2,322.42, remains in the registry 
of the court. A claim was filed by David Ritchie, aUeging that he was 
entitledHtOithis fund', aS: informer, and bis claim was heard and dis- 
missed by the court. This pétition is now filed on behalf of the United 
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States, praying that the fund now in the registry be paid into the treasury. 
To the granting of this motion there are, as it seems to me, two objections: 

Mrst. It does not appear that the money will not be needçd to satisfy 
a judgment in favor of ,some claimant who may prove his right as in- 
former. Such a resuit,' in this case, after the lapse of so much time, 
seems yery improbable; but I cannot màké a judicial finding based on 
the proposition that it is impossible. The district attorney suggests that 
if such a contingency should arise the money would be stillavailable for 
the satisfaction of the informer, under the provisions of Eev. St. § 3689, 
•which appropriâtes such sums as may be necèssary "to refund moneys re- 
cel ved and covered into the treasury before the payment of légal and 
just charges against the same." This feuggestion does not meet the diffi- 
culty. The appropriation act above quoted is intended to pay sums er- 
roneously, or by inadvertence, paid into the treasury; and, however effi- 
cient it may be for thàt purpose, it does not justify a payment into the 
treasury in a case where it is known at the time of the payment that 
there piay be a just and légal claim on the part of sonib other person, 
Still further, it seems to me clear that the statutô quoted would not be 
efficient to secure the repayment of this fund, if it should bé needed. A 
claimant who had established his right, and obtairied thé judgment bf 
this court for the payment to him of the fund in question, would be then 
obliged to présent his claim for the mohey to the àdcounting officers of 
the treasury, in which he must allège that the money had been paid into 
the treasury "before the payment of légal and just charges against the 
same." To support this allégation he must, of course, maintain the 
proposition that his claim is a "légal and just charge." If the statute 
contained a provision, in express and unmistakable language, that the 
judgment of the court should be conclusive on this question, it might, 
perhaps, be argued that the fund would certainly be paid over in pursu- 
ance of the judgment, or, at least, that the court should assume that it 
would be so paid over. But, in the présent state of the case, I should 
think it not improbable that the accojmting officers of the treasury would 
conceive themselves required to maie an independéht examination of 
the question whether the claim were a "légal and just charge," and to 
décide the question of payment according to the resuit of such exami- 
nation. I do not thirik it right to subject to such contingencies a fund 
now properly in the custody of the court. 

Secondly. ït does not appear that the fund now in court is the prop- 
erty of the United States, even if no further claimant should everset up 
a demand to receive it as informer. The statute provides that the ship 
or vessel "shall be forfeited, one-half to the use of the informer, and the 
other half to the use of the United States." Rev. St. § 6283. There 
does not appear to be in this language any expression of an intention 
that the whole shall go to the United States, in case no person estab- 
lishes his right as an informer. Such a case seems to hâve been left 
without any provision as to the disposai of the share set apart for the 
informer. 

On the Whole, therefore, I am of opinioli that the pétition should be 
denied and dismissed. Pétition dismlssed. ' 
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Veub ». Manufactubees' Accident Indemnity Co. of the Unçced 

States. 

{Cireuit C<mr%E. D. Wisconsin. December 18, 1889.) 

KiHOTAi. op Causes — Time op Application. 

TJndër the removal act of 1888, (25 St. V. S. o. 886, S 8, p. 435,) providinff that tbe 
pétition for removal must be flled " at the time or any time before the défendant is 
required, by the laws of the state or the rule of the state court la whioh suit la 
brought, to answer or plead to the déclaration, " an extension of the time to file the 
answer beyond the time expressly provided in the state statute does uot extend 
the time to file a pétition for removal beyond that tima.' 

At Law. On motion to docket cause. 
Fcàrchild & Fairchild, for defepdant. 
Webster & Wheeler, for plaintiff. 

Jenkins, J. The plaintiff brought action în the state court against 
the défendant, a foreign corporation, by service of summons and com- 
plaint, on the 20th day of May, 1889. By law :the answer was due 
June 9th. The défendant appea,red to the action, and on the 3d day of 
June obtained from the plaintiff a stipulation extending the time to 
plead untilJuly 9th. On July 6th the défendant filed in the state court 
its answer, and also its bond and pétition for the removal of the cause 
into the fédéral court, and inoved for an order accordingly. The motion 
was denied by the state court, upon theground that the application was 
not timely filed. The défendant now présents a certified copy of the 
record, and asks leave to docket the cause in this court. 

The présent removal act requires, with respect to the time within 
which the right to removal is to be asserted, that the pétition must be 
filed "at the time or any time before the défendant is required by the 
laws of the state or the rule of the state court in which suit is brought 
to answer or plead to the déclaration of the plaintiff." 25 St. c. 866, 
§ 3, p. 435. The question presented is whether an extension of time to 
plead enlarges the time to pétition for removal of the cause. The his- 
tory of législation with respect to the removal of causes from state to 
fédéral courts throws light ùpon the intention of congress, and aids to 
properly construe the provision under considération. By the judiciary 
act of 1789, (1 St. 79,) the application for removal must be made by 
the party "at the time of entering hisappearance." Under that ant it is 
clear that the right must be exercised with the initial step in the cause, 
or it was lost. Under acts of 1866 (14 St. 306,) and of 1867 (14 St. 
558,) the right of removal could be exercised at any time before the 
trial or final hearing of the cause. Thèse acts enlarged both the right 
and time of removal, and under them abuses sprung up. The right 
was frequently exercised to delay the cause, rather than to obtain its 
adjudication in a fédéral court. The act of 1875 (18 St. 470) sought 

>As to what is the proper time for filing a pétition for removal of a cause, see Burok 
T. Taylor, 39 Fed. Rep. 581, and note. 

v.40F.no.lO— 35 
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to correct those abuses by restricting the time. Under tbat act the pé- 
tition mûst be made and filed '^before or at the term at which such cause 
could be first tried, and before the trial thereof." By the acts of 1887 
(24 St. 652) and of 1888, (25 St. 435,) the time was still further re- 
stricted to th© time designated by the làw of the state or by rule of the 
state court to answer or plead to the déclaration. This act is less strin- 
gent than the act of 1789, and less libéral than the other statutes. Un- 
der the act of 1875, it has been ruled that the élection must be made at 
the first term ^t w'hich the cause was triable. That was declared to be 
"that term in which, according to the rules of procédure of the court, 
whether they be statutôty or rules of the court's adoption, the cause 
would stand for trial, if the parties had taken the usual steps as to plead- 
ing and other préparations. This term at which the case eould be first 
tried is to be ascertained by theSe rulies, and not by the mî^nnôr in wl^ich 
the parties havecomplied with them, or bave been excused fornon-com- 
pliance by the court, or by stipulation among themselves." Car Co. v. 
Speck, 113 U. S. 84, 86, 5 Slïp. Ct. Rep. 374. 

So, hère, the statute proyi^és à definite time, viz. , the time designated 
by the law of the state to answer the déclaration, or, when the law is 
silent, by the rule of the state court. In most of the states that timè is 
fixed by statute; in sotoebf the states, — notablyin Tennessee and Indi- 
ana, — ;by rule of court. In that respect congress sôùght tO conform to 
the usage in the sëveral states. Possibly, under the variant practicë, no 
inore definite time could havè been designated. By the law of Wiscoii; 
sin (Rev. St. Wis. § 2648) the answer must be servèd within 20 days 
aftér service of the compMnt. In my judgment, it is no inore compé- 
tent to enlarge the time by stipulation of the parties or by order of the 
6ourt extending the time to answer thari it was compétent, under the 
act of 1875, by demurrer, continuance, or stipulation, to enlarge the 
time beyond the term >t wHich the cause could hâve been first tried. 
This right of removal is not à floatihg right, adrift upon the uncertain 
aèa of stipulations, demùrrers, dilàtory pleas, and proceedings; but is 
fixed and stable, measured, as to the time of its exercise, by the statute 
law of the stàte when thàt law spéaks to thé subjpcti, or by the rule of 
the court wheré the time of plèadihg is so détermine^, in, the absence of 
statute law. As to the state pf W^isconsin, the act ia tO be read as pro- 
viding that the pétition for renipval must be file(| within 20 days after 
service of the complaint. Sùch construction efFectuàtes the naanifesi in- 
tentioil of congress, insUres pertainty and uniformity in the proceeding, 
prevents abuses, and, in mygïtdgment, cônforrùs to the plain meaning 
of the language employed. Other construction tends to confusion and 
uncertainty,; The time appointe^ would not be uniform in air actions 
in the same state, and could. bé indefinïtely extended, limited only by 
the îngeiiuity of counsel in pçstponing a plea to the naërits. In tbis 
étatë, where decisipns uppn démurtérs may by direct àppeal be reviéwed, 
in the court of last re'scirt, an a;nswei' to the merits might readily bé post-" 
poned for a year. The very e'^U spught to be remedied by congress would, 
by such construction, be perpetuated, not restricted. It is not to be 
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pérmittëa, as wassaid in th'é Bemovcd Cksésy 100 U. S. 473,' Ûieà àpatty 
"may experiment on Ms case in the state court, and, if he met T?ilh ttn- 
expeoted difSculties; stop the proceedings and take the' case to anothci*' 
tribunal." It is a cardinal prineiple of construction that statutes shoùld 
be interpreted to suppress the mischief and advance the remedy. Look- 
ing, then, to the ôlear design of congress to abate the abuses that had 
arisenuûder the acts of 1866 and 1867, and to further restrict the tiiïie 
allowed by the aot of 1875, it is apparent that tongress intended that 
the right should be exercised at the earlièst period possible. That pe* 
riod waB designated to be at or beforethe time pirescribed by law for an- 
swering; not the time when the Cause, by reason of dilatory proceedings, 
might be ripe for an answer; not the timé enlarged by stipulation of the 
parties or by order of the court, but the deterniinate time specified in 
the statute or in the rnle of court. The statute or the gênerai rule of 
the coui* speaks that tiine, not the order or stipulation made in the paP- 
ticula;r case. 

Upon this question there bas been lack of uniformity in the fédéral 
courts, i In ail the cases to which I am referred the décision was right, 
but in some, with déférence be it said, not bottomed upon exact reasoii- 
ing. In but few of them was the question directiy involved. Someof 
the opinions contain expreseions which might authorize the inference 
that the time might be enlarged by order extending the time to answer. 
Such déclaration was unnecessary to the décision, and therefore not en- 
titled to the weight given to a conclusion determinately reached upon 
careful'consideration, and upon a question essential to the décision. In 
Simônson v. Jordon, 30 Fed. Rep. 721, the pétition was filed afterthe expi- 
ration of the extended time for answering. The cause was rightly re- 
manded. Judge Wallace asserts, however, that the pétition would 
hâve been timely filed within the enlarged time for answering. The re- 
mark is obiter, and possibly an inadvertent expression. In Hurdv. Gère, 
38 Fed. Rep. 537, the same learned jurist held that the pétition cornes 
too late when filed within the enlarged time for answering obtained 
through an an farte order made after expiration of the time designated 
by the law. I am unable to reconclle this ruling with the opinion ex- 
pressed in the former case. Judge Wallace concèdes that the ex parte 
order, although irrègular, was not void. Until vacated, it was as effect- 
uai as if made upon notice. It had not been vacated, and was conse- 
quently operative to annul the default. The pétition ;was therefore séa- 
sonably filed, if the time for such filing can be enlarged by stipulation 
or order. The cause was properly remanded, because of failure to pre- 
fer the pétition within the time limited by statute to answer the déclara- 
tion. In Dvoyer v. Peshall, 32 Fed. Rep. 497, by oral agreement, the 
time to answer was extended indefinitely. Judge Lacombe, arguendo, 
refers approvingly to the statement in Simônson v. Jordon, that an exten- 
sion of time to answer enlarges the timè for removal, but holds an oral 
stipulation ineflfectual. He asserts that the aot of 1887 materially short- 
ened the time for removal allowed by the aot of 1875, and should be 
"strictly construed agairist ahy "one sëeking to évade the additionàl lim- 
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itations whioh ît puts upon the right of removal." Such construction, 
I venture to observe, would be whoUy defeated, if the obiter suggestion 
in ^monson^v. Jordan were aqcepted as the correct interprétation of the 
statute. The cases of McKeen, v. Ives, 35 Fed. Rep. 801, and Lockhart v. 
Bailroad Go., S8 Fed Rep. 274, are not in point. Thèse cases arose in 
Indiana and Tennessee, respectively, where the time for pleading is reg- 
ulated by rule of court. In each case it was held that, the pétition was 
filed within the time for pleading allowed by the rule of court. In 
WedeUnd v. Southern Pac. Qo,, 36 Fed. Rep. 279, the cause was properly 
remanded, the pétition being filed after expiration of the time for answer- 
ii^g. Jadge Sabin holds to the necessity of a strict compliance with the 
statute, which he says "Was intended to compel parties to décide in 
limine in what court they wish the trial of the case to be had, and to 
make them abide by such décision." Any inference sought to be drawn 
from certain expressions in the opinion that the time for removal might 
be enlarged by extension of the time for answering is nullified by the 
décision in Ddbanco v. Singletary, ante, 177, in which Judge Sabin ex- 
plicitly holds that the time cannot be enlarged by order or stipulation 
of any kind. In Kaûd v. Wylie, 38 Fed. Rep. 865, the cause was re- 
manded. The pétition wa;s held too late, although filed before answer 
was due to an amended déclaration. Judge Bj-odgett expressly déclares 
the statute to be imperative that the application for removal must be 
made when the plea is due, and that it comes too late whien made after 
the time to plead designated by law or by rule of court. The cases of Dixon 
V. Tdegraph.Oo., 38 Fed. Rep. 377, and Amtin v. Gagan, 39 Fed. Rep. 
626, — décisions by Judge Sawyee,— fully sustain the conclusion which 
I hâve reached upon the proper construction of the statute, and, as I 
think, demonstrate its correctness. The motion is overruled. 



KiMBEiiLY V. Abms et ux, 
(CUrcvU Court, JT. D. OMo, E. D. November 32, 1889.; 

1. Bquitt— Bill op Reyiew— Pending Appeal to Suprême Cotïbt. 

The circuit ooilrt cannot entertain abill of review to vacate a deoree, from which 
, the petitloners hâve prayed, and been allowed, an appeal to the suprême court, 

thou^h they aver that they do not intend to p^rfect their appeal in the suprême 

court. 

t. Same— Decbeb Entebed m Pùbsuance op Mandate. 

Where the circuit court bas, under and In pursuanoe of a mandate from the su- 

?reme court, entered a deoree, it cannot entertain a bill to review such deoree, either 
or errors of law apparent orfornewly-dlsoovéred évidence, without leave first had 
from the suprême court. 

8. Same— Ebeonbous CoNCLtiaiONS peom Evidence. 

A bill of review cannot be entertainèd to correct supposed erroneous déductions 
or conclusions from the évidence. 

4. Bame— Failubb to àveb Feb«obkà.noe. 

The proposed bill must ayer performance pf, or tnabilitjr to perform, the decree 
BOUght to be reviewed. 
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B. Samb— î'baui) and Pbrjurt. 

A blll ol review sought on the ground of frand and perjury will not ba enter- 
tained, Where it appears that the allegéd fraudulently procnred and perjured évi- 
dence was not controlling in tbe détermination of tlie case on its merits. 
B, Same — Allégations of Défense on Mbbits. 

In order to obtain relief on the ground of fraud, it must be averred and Bhown 
that there was a valid défense on the merits. 
7. Same — Lbave of Coukt. 

Though a bili of review on the ground of fraud in obtaining the decree may be 
flled without leave of the court granting the decree, where that ground of relief is 
United in the same bill with others, which require such préviens leave, the bill oan- 
not be separated and leave granted as to part and ref used Ss to the others. 

In Equity. On application for leave to file a bill of review. 
A. W. Jones and Judge Griffith, for Kimberly. 
Stevenson Bwrke, for Anns and wife. 

Jackson, J. Under and in pursuance of a mandate of the suprême 
court of the United States, a final decree in favor of complainant, Kim- 
berly, was entered in this cause in May, 1889. The défendants Arms 
and wife now raake application to this court for leave to file a bill of re- 
view, for the purpose of vacating and setting aside that decree. The 
grounds chiefiy relied on for annuUing said decree, as set forth in the 
bill of review sought to be filed, are alleged errors of law apparent on the 
face of the record, newlj'-discovered évidence, and fraud on the part of 
Kimberly in procuring said decree. It appears from the record in the 
case and the proposed bill of review, which is presented with the appli- 
cation for leave to file, that in 1878 complainant, Kimberly, and défend- 
ant Charles D. Arms entered into partnership for the purchase of mining 
interests and properties, — Arms being the active partner in making the 
purchases and conducting the business of the ûrm; that in 1879, while 
said partnership was still in existence, Arms, in connection with one 
Fairbanks, purchased an interest in the Grand Central mine, in Arizona, 
In 1880 the partnership of Kimberly & Arms terminated, and thereafter 
a controversy arose between them as to the interest acquired by Arms in 
said Grand Central mining property. Kimberly claimed that this acqui- 
sition, to the extent of Arms' interest therein, was partnership property, 
in which he was entitled to share. This claim was denied by Arms, 
who insisted that it was purchased on bis private account. Thereupon 
Kimberly, in September, 1881, filed his biU in this court, charging 
and alleging that Arms' interest in said Grand Central mine was partner- 
ship property; that Arms had agreed with him in advance to make the 
purchase on joint account, and, after it was acquired, had repeatèd that 
he had made it as agreed. Kimberly sought to bave his interest de- 
clared, and for an account of profits. Arms answered the bill, denying 
the alleged agreement to purchase said interest on joint account, and in- 
sisting that it was well understood and agreed between himself and 
Kimberly that said purchase was made solely on account of himself 
and said Fairbanks. As a corrobomtion of his statement of the transac- 
tion, and as a further answer to the relief sought by Kimberly, Arms 
set up the défense that in March, 1880, there was a setUement of ail 
partnership matters between himself and Kimberly; that in that settle- 
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mçnt if; wag .understood and agreed that he was to; âiid |hat he did, re* 
serve to tiipaséir, as 'hisaîjsoluté praperty, said interest in ihe Grand 
Central mine, ''etc. Suchwerëth'e main issues made by the pleadings. 
Aftffi pjuoh ,t^%timony -vyipis taken on Ibôthsides, the parties, by consent, 
hiad the case referred to Hon. R. A; Harrison, as spécial -master, to hear 
the évidente, and deqide ail thç issues between thèm, wîth directions to 
màfce his report to the court in the premises, stating therein separately 
his 'findihg'ô' pf law and fact, In April; 1885, the specjial master made 
his report to thiis court, finding genérally ail the issues of fact and con- 
clusions of,Ja,w in favorofe^id Kimberly. To, thia report the défend- 
ants filed various exceptipbs. Sàid report and exceptions came on for 
hearing before Circuit Justice Matthews, wbo sustained said exceptions, 
set aside the master's report, and dismissed the bill. From this decree, 
Kimberly appealed to the suprême court of the United States. The 
cause washeard on appeal in that court, and on March 6, 1889, a décis- 
ion was rendered, reversing the decree below and rémanding the cause 
to this court,' with' directions toconflrm the report- of the spécial master, 
and to take further proeeedings net inconsistent with the opinion of the 
suprême court. See Kmjberly v. Anm, 129 U. S. 512-530, 9 Sup. Ct. 
Rep. 355. In conformity with, and under the directions of, said man- 
date of the suprême court, this court, in May, 1889, confirmed said re- 
port of . the spécial master, and. entered a final decree in Kimberly 's favor, 
in accordance with its findings of fact and conclusions of law. 

The bill of review, which défendants now apply for léave to file, seeks 
to open, vacate, and set: aside that decree. But before making said ap- 
plication the défendants, during the term of court at which said decree 
waa renderedji prayed an appeal to the suprême court, which was al- 
lowed upon their giving bond, with sureties, to be approved by the 
court. Such appeal-bond was duly executed and approved, and sâid 
appeal, se far as this court is concerned, wasthereby perfected beforô 
défendants presented this application for leave to file a bill of review. 
It is, however, stated in the bill of review which défendants ask leave' 
of this court to file that it is not the purpose of défendants, as at prés- 
ent advised, to perfect their said appeal by filing the record and docket- 
ing this cause in the suprême court, as required by the rules of practice 
of that court. This averment does not, of course, amount to an aban- 
donment of said appeal, nor to a definite purpose or intention to do so, 
but leaves the question of- îts further prosecution to the option of appel- 
lants. No new proeeedings having been had in this court between the 
mandate of thé suprême conrt and the decree based thereôn, said appeal 
by défendants was no doubt iihprovidently taken and allowed. Still, 
it bas the eflfect of transferring the cause, and the decree sought to be 
reviewed, into the suprême court, where it will remain until heard and 
(disposed of on the merits, or dismissed, under the provisions of the 
ninth rule of Said court, for appellants' failure to file the record and 
docket the case; The authorities settle that -an appeal, in cases thus 
Sitùated, will not be entertained by the suprême court. Bieimriv, Sala- 
mim, 97 U. S. 861; Hwmphrey v, Baker, 103 U. S. 736; HineUey v. MûT' 
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ton, Id. 764. With said.appeal pending in the supremp court, whether 
there rightfully or improvidently, this court clearly has no autbority or 
jurisdictipn to entertain a bill of review to impeach said decree, over 
which it bas, for the présent, at least, [no jurisdiction.] 

A party cannot concurrenÙy pursue the two remédies of appeal and 
bill of review for errer apparent on the record, as the latter is only a sub- 
stitute for, or in the nature of, a writ of error or appeal. It is accord- 
ingly settled {Enminger v. Powers, 108 U. S, 302, 303, 2 Sup. Ct. Rep. 
643) that wbile an appeal is pending in the suprême court, altbougb 
there is no swpersedeas, the circuit court bas no jurisdiction to vacate the 
decree in pursuance of the prayer of the bill of review, because such re- 
lief is beyond its control. Thé appeal of Arms and wife having taken 
this cause, and the decree complained of, beyond the control of this 
court, thus (^priving it of ail autbority, pending said appeal, to grant 
the rplief sought by the proposed bill of review, leave to file the same 
cannot, for that reason, beproperly granted. 

Bût, aSide from this diffieulty in the way of granting défendants leave 
to ffle a bill of review, there are other objections, of a still more serious 
cbaraeter, to the allowance of their application by this court. The de- 
cree of May, 1889, wbich the proposed bill of review seeks to impeach, 
is the decree, not of this court, but of the suprême court; and the only 
power which this court can rightfully exercise over the same îs to carry 
it into exécution. Thus, in Stewart v. Salamon, 97 U. S. 361, it is said 
that "an appeal will not be entertained by this court from a decree en- 
tered in the circuit or other inferior court, in exact accordance with our 
mandate upon a previous appeal. Such a decree, when entered, is in 
effecteur decree; and the appeal would be from oursélvès to ourselves. 
If such an appeal is taken, however, we will, upori the application ôf the 
appellee, exandine the decree entered, and, if it conforma to the maû- 
date, dismiss the case, with costs. If it does not, the case will be re- 
manded, with appropriate directions, for the correction of the error." 
So, in Èumphreg v, Baker, 103 U. S. 737, it is said: "The àecree We 
directed is the final decree in the original suit, and the court below bad 
nothing U> do but to carry it into exécution, under the rule established iri 
Stewart v. Salamon.^ Eyen the objection of a want of jurisdiction on thé 
part of this court cannot be entertained in respect to a cause remanded 
to it by the s|upreme court for further proceedings. This was so ruled'at 
an early day in SBReml'a E£ri v. May's Eji'rB, 6 Cranch. 267 , where, after 
a case was remanded by the suprême court, with directions for further 
proceedings-therein, it appeared that the cause was not one comirig within 
the jurisdiction of the court. It wàs held, heverthéless, thàt thé ciïcuit 
court was bound to carry the mandate into exécution. So, m Éx 'parte 
Story, 12 Pét. 339, the action of the court below in refusing to allbw thé 
défendant to file a supplemental plea and answef sètting up neW mattèr 
was sustained beçause the case was beforé it ùppn a mandate from the 
suprême court, and the court below was bound to exécute the niand^te. 
Te the same eSect is thèçase of Ex parie Sibbald, îd. 48â, where it was 
held thai "the inferior' court is bound by thé décidée, [of the suprême 
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court,] as the law of the case, and must carrj' it into executîon, accord- 
îhg 16 tbe mandate. They cannot vary it, or examiné it for any other 
purpose than exécution, or give ahy other or further relief." In Ex parte 
Bailroad Co., 1 Wall. 69, the court below, after entering judgment accord- 
ing to the mandate of the suprême court, granted a motion for a new trial 
upon affidavits of new and material facts ; but the suprême court issued 
a mandathus commanding the lower court to vacate and set aside the or- 
der awardihg said new trial, on the ground that the authority of the court 
extended only tô the exécution ôf the mandate. In that case it was said 
by the suprême Court : 

"When this court, under the twenty-fourth section, o£ the judlciary act, 
reverses a judgment of a case stated, and brouglit hère on error, remanding 
the case, with a mandate to the court belôwto enter judgment for the défend- 
ant, the court below has no authority but to exécute the mandate, and it la 
final in that court. Hence such court cannot, after entering à judgment, hear 
affidavits or testlmony and grant a rule for a new trial; and if it does grant 
sucli rule a mandamus will issue f rom this court, ordering it to vacate the 
rule." 

By référence to this case, it will be seen that it was originally tried 
upon an agreed statement of facts, resulting in a judgment for th^ plain- 
tiff. The défendants sued out a writ of error to the suprême court, which 
reversed the judgment of thé court laelow, and remànded the case, with 
a mandaté to tbe lower court to enter judgment for the défendants. ' The 
court below entered judgment for tbe défendant. TJiereafter tbe plaintifF 
filed affidavita showing new facts, and moved the court for a new trial, 
which was granted. But the suprême court issued its •mandamus to said 
court, cominanding it to vacate the order granting such new trial. If the 
judgment in qiiestion bad been in any sensé the judgment of the lower 
court, its authority to award a new trial upon newly-discovered and ma- 
terial facts could ijot hâve been questioned. But, as the judgment en- 
tered in pursuance of the mandate was that of the suprême court, the 
district court was without authority to vacate or set it aside for any .error 
in law or new matter of facts. The principle announced in the foregoing 
authorities is essehtial to tbe close i and proper subordination of inferior 
to superior courts, to tbe orderly administration of justice, and to tbe 
prévention of interminable litigation. 

In harmony with this rule laid down in the above décisions, it is set- 
tled that the granting of leave to file a bill of revi'ew for error of law ap- 
parent, or for newly-discovered évidence, rests in the sound discrétion 
of the court. It may be refused althpugh the facts, if admitted, would 
change the decree, where the court, considering ail the circumstances, 
may deem it unadvisable. Story, Eq. PI. §417, and cases cited. Asbills 
of reyiew for error apparent and for new matter can only be filed by leave 
of the court, such leave must properly be applied for and procured from 
the court whose decree is complained of. In the présent case tbe man- 
date of tbe suprême court not only directed an absolute and final decree 
in Kimberly'8 fevoi:, but, under the authorities, made.that deCree the 
judgment or decree of tbe suprenie court. This court hàs no authority 
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to review or vacate that decree for alleged errors of law apparent on the 
face of the record, nor can it properly entertain such a bill for newly- 
discovered évidence until application has been first made to the suprême 
court, which pronounced or directed the decree, and its leave obtained 
to fiJe the same. The court rendering the decree should properly exer- 
cise the discrétion of granting or withholding leave to the unsuccessful 
party to file a bill of review to impeach or set it aside either for error ap- 
parent or for new matter. The inferior court should not be called upon 
to exercise such discrétion, or to grant such leave, in respect to a decree 
of a superior court, over whose judgment it possesses no control or right 
of supervision. It is accordingly the better if not the settled practice, 
in cases like the présent, to require the application for leave to file a bill 
of review to be made to the suprême court; Thus, in Southard v. Russdl, 
16 How. 570, the suprême court, speaking by Justice Nelson, say: 

"As already stated, the decree sought tô be set aside by this bill of reView 
in the court below was entered in pursuance of the mandate of this court, on 
an appeal in the original suit, It is ttierefore the decree of tins court, and 
not that primaiily eutered by the court beiow, that is sought to be interfered 
with. The better opinion is that a bill of review will not lie a,t ail f rom errors 
of law alleged on the face of the decree after the judgihénï of the appeilate 
court. Thèse may be corrected -by a direct applicatian to that court, wHich 
vould amend, as matter of course, any error of the kind that might haveoc- 
eurred in enliering the decree. Nor will a bill of review lie, in the c^e of 
newly-discovered évidence, after the publication or decree below, wliere à dé- 
cision has taken place on an appeal, unless tl)e right is resërvjBd in tlie decree 
of the appèllatè court, or permission be giveiï on an application to that court 
directly for the purpose. This appears to be the practice Of the court of 'Chan- 
ceryand house of lords in England, and we think it founded on principles 
essential to the proper administration of thè law, and to a reasonable termi- 
nation of litigatlçn betwee^ parties in chancery suits. Neither of thèse pre- 
requisitps to the filing of the bill before us hâve been observed." 

The court cite numerous cases, English and American, in support of 
the rule thus announced. Counsel for applicants claim that the cases 
cited do not sustain thecourt's conclusions. We neèd not, however, go 
into the considération of that question, as the rule laid down, whether 
supported by the authorities cited or not, is binding upon this court. 
But by référence to the casé of Barbon r SearU, 1 Vern. 418, Cited by 
Justice Nelson, it will be seen that the rule laid down in Soutkardv. Rus- 
sell conforms to the practice of the English chancery court. In that 
case a bill of discovery was flled for the purpose of bringing before the 
house of lords, on bill of review, a deed which complainant alleged had 
been burned pending the appeal in the house of lords. It was alleged 
that the défendant had destroyed this deed; and complainant asked for 
a discovery, to the end that he might submit the fact ta the house of 
lords upon an application for leave to file a bill of review to vacate its 
judgment in the case. The chancellor ordered the défendant to answer 
as to whether or not he had burned the deed; but he further ordered 
that the case should proceed no further without spécial leave,, which 
was done for the purpose of allowing the complainant to bring before 
the lords the suppressed deed, in inakihg applicadon tb that appeilate 
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court foïîeavêto file a biîl ôf ieview. So, too, itxffashUv. Raoul, 1 Mc- 
Qx>vd, Eq. 22-29, where an application wàs made to the chancery court 
to raodify or change thé decree or judgment rendered by the appellate 
court, CoLcocK, J., said: 

"Nb arguments wére uSed, nor authority àdduced, to show that thechan- 
'cellor bad the power to enlarge or modify the decree made by the appeal court. 
Nor, indee4 can any be çonceived; for, if he had power to alter, in the small- 
est particular, the decree, the same power would hâve authorized him to re- 
verse it entirely, which wpiild involve a manifest absurdity," etc. 

The suprême court, in case; of U. S. v. Knight, 1 Black, 489, reassert 
the rule laid dowh inriSbui/iard v. Exissdl, and say upon this question, aa 
to the corriect practice in cases like the présent: 

. "The dëfeatedpartyi upon the discovery of new évidence, may, after a 
final décriée in this court,! obtain leave hère to flie a bill of review in a court 
below, to ff>yi,ew the jjidgmçnt which this opurt had rendered." 

In CbriPbimîty with thé rule announced in Southàrd v. RuaaèH, and U. 
..S. V. Knigf^t,' petitioh^,'v^iere presented to the suprême court in the cases 
of Ben^ \r. ,Ci?2/rw, 4 "WàU, 509, and Rubber Oo. v- Gàodyearr 9 Wall. 
805, askiïKg fbrileaye tOjflle bills of review for alleged errprs in the judg- 
ments or decrees of said court. We think the foregoing authorities es- 
tablish the rule that where a final decree has been entera in an inferior 
court, under àhd in rtibuance of, a mandate fïôm the suprême court, 
such infé^^b^^ bjçyùrt (ian'iiOt, withdut l^aV^ and obtained from the 

suprême C9ur|(,;enter|ta;p ftbill of rçyiè'w, at tlje ïpstance of thedefeated 
party, to Viftcate or anaij): such decree. , Any otner rule of practiçe would 
reverse îthe order of judicial procédure,, and permit the subordinate tri- 
bunal tojstt in judgment onthei decree of its sùperioror appellate court. 
It sh6'tiï(r't),6t be âs^utHëd. that the sujpremè côtirt -wénld deny such an 
application iii any càs'à %tiéi:6 léave to review its décision shoùld prop- 
erly be granted. ^ ■' .. 

CounselfOT défendants! insist that this rule of requiring application 
for leave to file a bill ofvteview, in cases like the présent, to he made to 
thè supreme'«ourt, is; not ùniformly observed, and that at most it is ad- 
ministmtive, ïather thaà jiirisdictional. He citeSi ilîttër y. PovoeU, 100 
U. S. 104, inwhich itis olaimed that a bill of review was allowed after 
decree belowhad been affirmtd in Jthe Suprême court. But it will be 
seen by refereocsi to thecaèe that Ricker^ who filed a bill of:re^^iew, did 
net appeal to; the suprême court; that'there was no judgméht of that 
coùrt'as to him;: that thé decree flflaich hesought to review was not the 
decree of thfe suprême court, but solèly and only of the circuit court, 
which mightjthereforèjso far as Rickervwaa concemed, enteritain a bill 
iof review withoht in any iwdse «on tràvening the rule laid âovin in South- 
àrd V. EusséU. WhetKer' the rule under Tjrinsideration is administrative 
itather than jurisdictibnal,. it is not important to détermine. '. The mate- 
' rial question, is, shôuld Mhisi courty in respect to decrees of the isupreme 
• court, exercisethe discrétion of granting ileave to attack such decrees, 'or 
should sucb leave b© obtained from the court yvhich pronounced the 
V "judgment? ' ' We are clearly of the opinion thàt the fipplication should 
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be made to, and leavè procùredfronij the suprem'e'cotlrt in the prëseiit 
case, before this court cauproperlysânction tbe filing of the proposed 
bill. 

But, aside from the objection that défendants hâve not made their 
application for leaveto the right court, it apj)ears from the proposed bill 
of review that the errors of iatv alleged to exist in the case are nothing 
more than supposed erroneous déductions or conclusions from the évi- 
dence. A bill of review will not lié to correct such errors. The only 
questions ôpen for examination on bill of review for errors of law on the 
face of the record are such as arise on the pleadings, proceedings, and 
decreej exclusive of the évidence, which cannot be looked to or consid- 
ered. The party setting up error apparent as ground of relief cannot 
go intothe évidence at large to establish objections to thedecree founded 
on supposed mistake of the court in its deductiotas from the évidence. 
Whiting v. Bank, 13 Pet. 6; Buffington v. Harvey,95 U. S. 99; Shéixrti 
V. Van Kieeck, 106 U. S. 532, 1 Sup. Ct. Rep. 491. 

Again, if the discrétion vested with this court to grant the leavéap- 
plied for, the proposed bill of review is fatally defeetive in not avèrring 
or alleging that the défendants hâve either perforifled or are unable, by 
reason of ipoverty or otherwise, to perform the decree rendered agàinst 
them. In Rieker v. Powell, 100 U S. 104, it is said that " the .rule is 
well settled, subjeet, however, to some exceptions, that 'before a bill of 
review * * * can be filed the decree mustbe first obeyed and perr 
formed. * * * Thus, if money is directed to be paid, it ought to 
be paid before the bill of review is filed, though it may afterwards be 
ordered to be refunded.'" After citing numerous authorities the court 
quotes from Chancelier Kent as follows, (page 108:) 

"This àppears to bô a settled rule, laid down both in the aiicient and mod- 
em bocks ; but tlie pétitioirers hâve paid no atlentibn to this rule, for there is 
nooflfer to perform any part of the decree, or evén to bring the money into 
court,, or anypretextof poverty, want-of as8ets,.:or other idubility to do it. 
There is wisdom in the establishment o£ such a, provision, and it ought to be 
djily ^nforced. Itsobject is to prevept abuse in the administration of justice, 
by tilîng of bills of review for delay and vexation, or otlierwise protràcting 
thé litigatibn, to tlle discôuragement and distress of thé adverse party." 

The rule thus sanctioned by the supreûie court is neither changed nor 
modified by what was said and decided in Dàvia v. Speiden, 104 U. S. 
83-87. In that case the complainant in review had brought himself 
within the exceptions to the gênerai rule by showing bis inability to per- 
form the decree. So far from intending to qualify the rule as laid down 
in Rieker v. Powèll, ; the court expressly déclares that no bill of review 
will be admitted unless the party first obeys and performa the decreeî 
and gives bond tO'Satisfy costs and damages of delay, unless in case of 
poverty, etc. While this rule ia administrative, rather than jurisdifl* 
tional, it is still generally incumbent upon a party to show i performance 
or inability to perform the decree before leave will be granted him to file 
a bill of review ta impéach such decree. In the présent case the decree 
required défendants to transfer stocks, and topay ovet to complainant, 
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Kimberly, considérable suras of money. No performance, or inability 
to 'perfonn the decree» is alleged by défendants. For this reason, this 
application should be denied. 

The newly-discovered évidence and fraud relied on by défendants as 
grounds for impeaching such decree are se intimately connected that they 
may be considered together. , It is alleged in the proposed bill of review 
that Kimberly falsely andfraudulently antedated a certain letter, written, 
or purported to be written, by himself to défendant Arms, which was intro- 
ducedin évidence as part of said Kimberly's proof, in rebuttal of the dé- 
fense that by the contract of March 4, 1880, and the written instrument 
prepared by Arms on March 5, 1880, reserving to himself the interest in 
the Grand Central mine, Kimberly coùld make no claim to said interest. 
Said letter of Kimberiy purported to notify Arms that he would not recog- 
nize Arms' right to said interest, but claimed a share thereof himself. This 
letterj it is charged, was written in July oi- August, 1881, but was falsely 
and fraudulently antedated to July 22, 1880, for the purpose, as alleged, 
of showing the prompt répudiation or disaffirmance of the March, 1880, 
contract made by Kimberly; ôr his agent, and embodied in said instru- 
ment ôf March 5, 1880. Kimberly and one WolfkiU testified to the 
writing and mailing of said letter at or about the; time it bore date 
Wolfkill now makes affidavit, éxhibited with the proposed bill.of review, 
that he and Kimberly committed perjury in what they stated in their 
dépositions about said letter having been written in July, 1880; that' it 
was in fact a year later, etc. It is alleged that this false testimony, and 
fraudulently antedated letter, was material testimony in the case, and 
greatly influenced and controlled the spécial master and the court in 
reaching their conclusions in the case. Défendants claim that they had 
no means, by the exercise of any diligence on their part, to discover thèse 
facts before the final decree, and that they hâve only recently been dis- 
closed by said witness Wolfkill, etc. As newly-discovered évidence, 
thèse facts would hardly be suflBcient to sustain a bill of review in this 
case, whéh cbnsidered in connection with the real issue between the par- 
ties, and the grotlnd on which thé suprême court rested its opinion and 
décision. The main controverted question raised by the pleadingô was 
whether thè interest in the Grand Central mine or stock was purchased 
by Arms for the joint aceount of Kimberly and himself, as a partnership, 
or for his private individual accountj Kimberly claimed thatit was 
understood and agreed between them that said i interest should be ac- 
quired on joint aceount, and that it was so acquired. This was denied 
by Arma. The spécial master and suprême court found this issue in fa- 
vor of Kimberly.' Neither rested their findings of fact or conclusion of 
law e^ablishing Kimberly's right in and to said interest upon the al- 
leged false, and fraudaient, and antedated letter. It was ih no sensé 
made oi: considered a controlling fact or circumstancè by either the spé- 
cial master or by thesupreme court.' The 7th, 8tb, and 9th findings of 
the spécial master estdblished Kimberly's right to the relief hè sought; 
for they found the agreement as claimed by Kimberly,^ — that said inter- 
est was to be, aad wasipurchased on joint or partiïershîp aceount, and, 
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as a resuit, that Kimberly waa entitled, to his^share thereof, andof the 
profits or dividends received by Arms therefrom. Turriing to the opin- 
ion of the suprême court, (^Kimberly v. Arms, 129 U. S. 525, 9 Sup. Ct. 
Eep. 355,) we see that thèse fiudings of the spécial masterare sustained. 
The court say: 

" We are therefore coustrained to hold that the leSrned court below failed to 
give to the flndings of the master the 'weight to which they were entitled, and 
that they should hâve been treated as so far correct and bindihg as net to be 
disturbed, unless clearly in conflict'with the weight of the évidence upon 
which they were made. That there was no svich conflict is manifest. Upon 
nearly every important particular relating to the partnership between Arms 
and Kimberly, and its business, there is hardly any discrepancy in thetesti- 
mony of the parties. It is only as to the circumstances under which Arms 
obtained his loan froœ Pairbank, with which he purchased the shares in the 
Grand Central Mining Company, that there is any serious dispute; and, as 
that transaction is viewed as the act of a partner or agent of the firm, or as the 
act of the individual, without regard to such partnership, the conclusion is 
reached as to his liability to account foi; them. If the findings are taken as 
correct, there not being sufflcient évidence to j ustify a disregard of them, there 
is an end to the controversy ; for, in accordance with them, the flrm had an iù- 
terestln the shares purchased, and the complainant an équitable right to his 
proportion upon its dissolution. But, independently of the flnding, the facts» 
which aye undisputed, or sustained by a great prépondérance of évidence, 
must, wéthinlî, lead to the same conclusion." 

The opinion then sets eut the facts establishing the agreement to pur- 
chase on joint account, and, after reviewing the transaction, states that 
"under thèse circumstances Ihe purchase must be deemed to hâve been 
made in the interest of the partnership." :And on pages 528, 529 the 
court say they attach no importance, as against the conclusions reached, 
to the instrument of March 5, 1880, in which Arms undertook to reserve 
said interest to himself, as his absolute property, and to which theal- 
leged false and fraudulently antedated letter related. It cannot, there- 
fore, be properly urged that the newly-discovered évidence, even assum- 
ing it to be of a satisfactory character, relating to the antedating of said 
letter, is of such a material, important, and controlling character as to jtis- 
tify either this or the suprême court in granting Arms and wife leave to 
file a bill of review to open the decree in the case. 

The remaining ground on which the défendants rest their application 
is the alleged fraud on the part of Kimberly in concocting and antedat- 
ing the letter bearing date July 22, 1880, and the false testimony given 
by himself and his witness Wolfkill in relation thereto, which it is claimed 
greatly influenced the spécial master and the suprême court in reaching 
a conclusion adverse to défendants. The courts bave not, and cannot, 
accurately define the acts donc, or facts concealed, which will constitute 
such fraud as will vitiate or invalidate judgments and decrees. It may, 
however, be stated generally that where a successful party bas by medi- 
tated and intentional contrivance kept the opposjng side and the court 
in ignorance of material and controlling facts, whereby he bas secured 
an unjust advantage, or a decree adverse to the real merits of the contro- 
versy, a court ofequity will entertain a bill to impeach and annul such 
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(dëbreel : This is èubstàntMlys the rule laid down in the welI»consîdered 
case of Paiài, v. Ward, L. R. 3 Ch. 208. ' But it ia settled th^t the 
jdôtir< iwill not set aside a judgraent bécaùse it was found«d on a fraudn- 
Ifent instrument or perjuredi évidence, or for any matter which was actu- 
ally presented and considered in the judgment assailed. : Vance v. Bur- 
barthi 101 U. S. 519; U. S. y. Throchmartm, 98 U., S., 66, In the latter 
case'the act offraud relied on to support the Mil was the false and fraud- 
ident antedating of the grantj so as to impose on the court the belief that 
it ^(ras made at a time when the part])' or officiai éxecuting the same had 
powôr tb vaj&é it, and the' Sjipporting of such simulated and falsfe docu- 
ment by peq'ured witnesses. Page 62 ./ But there were other controUing 
facts apdçircumstances in the case, and the suprême cofirtaffirmed the 
decree of the circuit court austaining a demurrer to the bill and dismiss- 
ing it on the merits. The case, in its gênerai aspects, cannot be distin- 
guished îii principle from that under cioiisideration. The bill of review 
now sôugjit, to be filed, ^f read in the Hght of the fadâ found by the spé- 
cial master.^nd the suprême court, and the conclusions drawn therefrom 
iç favor.ofKiniberly's right to ahare in the Grand Central purchase, is 
insuffidept to irapeach the- decree, because it very dearly appears that 
the alleged fraodulent lettRr, and perjured évidence in connection there- 
"with, were not controUing fiàçtS in inducing or leading the court to the 
conclusions reached on the merits. Again, it is settl'ed that in order to 
obtain équitable relief a^ainst a judgment alleged to hâve been fraudu- 
lently ftbtained, it must be averred and shown that there is a valid dé- 
fense on the merits. Whitev. Cr<w, 110 U. S. 184, 4 Sup. Ct. Rep. 71. 
IQ View of the 7th, 8th, and 9th findings of the spécial, master, which 
the suprême court, in its opinion, sustain as manifestly correct from the 
évidence, the défendants hàve not and «mnot show that they hâve any 
valid défetise on the merits. The antedatéd letter, and false testimony 
in relation thereto,. if true, would fall short of showing a valid défense 
on the meritSi While a bill of review based solely on #aud in obtain- 
ing the decree complained of may be filed; without the leave of the court 
which rendered such decree, because such à bill is r^arded as an orig- 
inal bill, in the nature onïy of a bill of review, still, where that ground 
of relief is united in the same bill wilh others, which require the previ- 
ous leave of the court, the bill cannot be separated into rparts, and leave 
be granted as to part aud n^fused as to other parts. The application is 
for leave to file the bill as a whole, and it raùst be acted upon as a wholé, 
and not in parts. The suprême court take this view of such applications. 
Thus, mmker v. PiïweUy 100 U. S. 109, it is said: 

/'The application was for teave to flle tlie bill as a wholev an«1 not in parts; 
and if,as»iWhcde, it requiîued leave, the part which. if it stood alonet could be 
put on flle without. musti stand or fall with the incumforances that hâve been 
aAtaçhed to it." if 

In the présent case thiçf application is for leave to file the bîU of review 
iasa Wholei and, as the part based upon fraud, even if such fraud were 
BuflScient, standing alone, to be filed without leave, cannot be separated 
from tteî other branches, TSrhich require the previous léave of the court, 
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it must stand or fall with the other grounds to whîch ît îs attached, It 
may be doubted whether it is in consonance with proper pmctice thus 
to join or unité in one bill several différent and distinct grounds of re- 
view, whicb invoke différent relief urider eacb branch, anid separate dé- 
fenses to the several parts of the bill. The object and effect of that branch 
of the bill resting on fraud is to vacate the decree in toto, not to retry the 
case; and the fraud should be of such characteras to warrant that relief. 
The object and effect of a bUl of review for error of law apparent upon 
the face of the record îs to reverse the decrèe so far as erroneous, and to 
retry the cause upon the original record, while the purpose and effect of 
a biU of review based upon newly-discovered évidence is to suspend the 
decree, and retry; the cause upon the original and new proof. Moorev. 
Moore, 2 Ves^ Sr. 596; GatteraU v, Puréme, 1 Atk. 290; Godk v. Bam- 
fiddi, 3 Swanst. Ch. 607. To unité thèse three grounds of review and 
jrelief in one and the sanle bill must lead to great confusion, and render 
the bill multifarious. Petry v. Phdipa, 17 Ves. 183; CampbeU v. Mac- 
kay, IjMylne & G. 618; Attomey Gen&al v. GoUège, 7 Sim. 254. Upon 
the whoje case, as presented by the record and by the proposed bill of 
review, the court daclearly of the opinion that the defendant's appMca- 
tion'ïbr' leava to file said bill of review should not be granted, and it is 
açcotdingly denied, with costs. 



MoClaskey d al. V. Barb et ai. 
(CirouU C(ywrt,8. ï>. OMo, W. D. December *, 1889.) 

l.;BÎQnnT— PLBADINCH-BiLt-T-ANSWBR. 

' '" A prayer that eàbh of tlie défendants may be requlred to answer unto the ipirénd- 
seajin abill for relief^ beiog: a ^ood gienerbl intert^gatory, complainants areentl- 
t^ca to an answer toerery material.^egation of their bill. 

3. SAM|r-EX0BPTI0NS. , ,. 

' ' -■ Ime doctrlae that exceptions to theanswer for insuflïciency are conflned to cases 
\fhe;ecompilalnatLts,are.<;oQipelled torely.on défendants to prove tbeir case, and 
are notproperly tâkèn where ail the matters concerning which complainants ask dls- 
COVeiry are bf record, âôês not applyto biUs for relief. 

i & flittHS-T-PABTITlOS— ©IBOOTEBT. 

Ina bill for partition, avermçnts that complainants and défendants are tenaiits in 
commod of the lahd sought to be partitloned, being In support of complainants' OéeOi 
; défendants are bound to discover theii^ titLe lu answer thereto. 

:- o.i ,■-■■■ - If^i ;[ i: u; ■,■ ■: .i ' / ' .. : . • • 

In Equity, Bill for partition. . i 

d.Tff; Cknixm, H<miTd, Ferris, and ff. T. Fay, for complainants. 

Idncçilnf .§tephem 4c lAncdn and Bateman & Harper, for defendaùt. 

. Sa06, J. This cause lisbèfore the court upon exceptions for insuffi- 
■ cieney tft the answer of the défendant John Keeshan to the second amended 
• bill,. and to the amèndoienit thereto. There are 24 exceptions. Itisnbt 
necessary , . nôr would it cotae within the ordinary limits of an opinion , 
jtQ sefttbem out at length» Thei bill ia for partition; There are 2Û0 or 
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300 Sefendants, each holding one or more lots of the tract described in 
the bill, but ail averred to be tenants in common with the complainants, 
who sue as heirs of Mary Jane Barr. It is averred in the amendment to 
the secbnd amended bill that William Barr, Sr., died in 1816, seised of 
the real estate in the second amended bill fully described, also that he 
died testate, and that his will was admitted to probate; and the terms 
and conditions of said will are set forth in said amendment. It is fur- 
ther averred that upon the death of said Mary Jane Barr said real estate 
desoended, by virtue of the facts set forth in said amendment, and of the 
Jaws of descent theu in force in the state of Ohio, to the brothers and 
sisters of William Barr^ Sr., and lo the lineal descendants of those of 
them who are deceased. Also, that certain conveyances were made by 
Maria Bigelow, life-tenant of said real estate, and that certain other con- 
veyances were subsequently made by her g'rantees, of lands of which said 
William Barr, Sr., died seised, and in which the complainants claim an 
interest as co-parceners; and that in said conveyances under which the 
défendants daim, and in certain légal proceedings concerning said lands, 
the same including the premises now occupied and claimed by the de- 
fendant Keeshan, there are récitals, binding upon him and the other dé- 
fendants, indicating the récognition of the co-tenancy claimed by com- 
plainants, and inconsistent with the claim that défendants hâve held ad- 
versely more than 21 years, and thereby acquired exclusive rights. The 
exceptions are to the failure of the défendant Keeshan to answer any of 
said averments. 

The ârst proposition urged for the défendant is that exceptions for in- 
sufSciency are confined to cases where the complainants are compelled 
to rely upon the défendants to prove their case, and that ail the matters 
concerning which the complainants ask discovery are matters of record; 
also, (citing IngHhy v. Shafto, 33 Beav. 31,) that discovery will never be 
conipelled merely for the purpose of saving the complainants the labor 
of coUecting and presenting their proof. The cases cited in support of 
this proposition are cases where the holding was with référence to bills 
for discovery merely, or where the question was considered as it arises 
on such bills. For illustration, in Ex parte Boyd, 105 U. S. 666, the 
court said that it had nothing to do with any question but that of dis- 
covery. Also, in Ingilby v. Shafto, tha-bill. was for discovery merelyj in 
, aid of the défense of actions bf ejectment, and the court held that a com- 
plainant in such a case wasnot justified in coming into equity for the 
purpose, merely, of getting the défendant to admit documents, to save- 
him the trouble of proving them. The court further said that there 
was a distinction between iÊtbill for discovery, merely, and a bill asking 
for relief. Discovery is sOught in both cases. Ib the latter, it is sought 
with référence to the case stated and the relief prayed by the bill, and 
the complainànt may^ within certain limîts, call upon the défendant to 
state how, and oh what ground, he can oppose the relief asked; because 
in such a suit the complainànt may disprove the whole of it. But the 
court further-said that, when the discovery is asked in aid of an action 
at law, ail thatîthe complainànt can aisk iâ for the discovery of faots and 



M'cLASKEY V. BAEE. 561 

documents in the defendant's possession, knowledge of which will assist 
com piaillant in proving his own title in the action. Further on the court 
say that in bills for relief the complainant may compel the défendant to 
answer what défense he makes to the case, and on what grounds; and 
that is so for the reason that the court requires the case of each party to 
the suit td be pleaded, in order that neither may be taken by surprise. 
The case before the court is for relief, and not for discovery merely; and 
Ingilby w.Shafbo is, properiy considered, an authority against the défend- 
ant, and not in his favor. The complainant has the right to antici- 
pate défenses, and to introduce into his bill, originally, or by amend- 
ment, by proper averments, a statement of the facts upon which he expects 
to rely to overcom^' those défenses. He is entitled to an answer to every 
material allégation in his bill of complaint, if for no other reason, in or- 
der that be may know precisely what is admitted, and what he will be 
required to establish by proof. The case of U. S. v. McLaughlin, 24 Fed. 
Rep. 823, is cited as an authority that an answer cannot be required 
without interrogatories, gênerai or spécial; and couhsel insist that the 
amendments to the complainants' second amended bill contain no inter- 
rogatories of any description whatever. But thèse amendments do not 
constitute an independent pleading. They are only amendments to, and 
therefore a part of, the second amended bill. It is to be rememberèd 
that under tho fortieth equity rule spécial interrogatories are not neces- 
sary, excepting where the bill is for discovery merely. But, say the de- 
fendant's counsel, there is not even a gênerai interrogatory in the second 
amended bill. In this counsel are in error. The second amended bill 
con tains a prayer that the défendants may each be required "to answer 
unto the premises;" and Ames v. King, 9 Allen, 258, is a satisfactory au- 
thority that that is a good gênerai interrogatory. Moreover, the inter- 
rogating part of a bill is not regarded by Justice Story as absolutely nec- 
essary, because, as he says in his Works on Equity Pleading, § 38, "if 
the défendant fuUy answers to the matters of the bill, with their attend- 
ant circumstances, or fully dénies them, in the proper manner, on oath, 
the object of the spécial interrogatories is completely accomplished." Sb, 
also, in Langdell on Equity Pleading, § 55, it is stated that ail the substance 
of a bill in equity is contained in the stating part, the charging part, the 
interrogating part, and the prayer for relief; and that of thèse the second 
and third may be dispensed with, at the option of the draughtsman, "for 
ail that ever was essential to a bill was a proper statement of the facts 
which the plaintiff intended to prove, a spécification of the relief which he 
claimed, and an indication of the légal grounds of such relief." 

The next contention by counsel for the défendant is that complainants 
are not entitled to discovery of defendant's title, and that they must rely 
upon the strength of their own title, and not upon the weakness of his. 
There is no doubt of the correctness of the gênerai proposition hère stated , 
as applied to bills for discovery. The rule, and the reason for it, are weli 
stated in Bispham's Principles of Equity, § 561 : 

"The défendant is bound to discover those inatters only which relate to the 
plaintiff's title, and is not compellable to discover his own title, or the means 
v.40F.no.lO— 36 
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by whîcli lie expecta to prove it. The reason of tliis nile is that expérience 
haa showh that thé possible mischiefà of surprise at a trial are more than 
counterbalanced by the danger of perjury which must inovitably be incurred 
wben elther party is permitted before atriaLto know thé précise évidence 
iagainst wiiioh he has to contend; and, acoordingly, each party in a cause lias 
throwii upon bim the onus ot supporting his own case, and meeting that of 
,his adversarj, without Isnowing beforehand by what évidence thé case of his 
adversary Is to bé established,' or his own bppbsèd." 

But lihe autiioi; continues: ; 

"This reasoning, boweveriis not tobeextended too far, f or the right of the 
pl^intill to discovery in support of bis own case is not to be abridged, as to 
any particular discovery, b^jr thé considération that thé màtter of sucb partic- 
uiar difecôvery may be evidelacè of thè defendant's case, in comndon wîth that , 
oftheplalntiff.» 

, Sôj4û Story,,Eq. Pi. § 859, if the .documents and papers of which 
discoVèty is sought "relate solely to the defendant's title, they will not 
be reiquired to be producèd. If ihejr relate to the plaintiffs title, they 
will." Nôw, hère the question upoii' which the right tô partition dé- 
pends i^ Wiiéther the çoWpliftiiiantsand'thé défendant are co-tenants; and 
the àvet'inènts wt>ich the défendant haifàiléd to answeifiàré' directly in 
pçlinl;. ' They éèï fprth wha;t title the d'eféndiant bas; hbw it has been de- 
rived; thàt it is for an undîyided ifat^rest only, and not the entirety. 
Theàe àyôrments are thefëforô in suppôi-t of the coniplaihants' case fdr 
partitioii, And tight bere it ràay be rettiarked tliàt noit one of them 
caJls for àiiy diiclosùre by iîie défendant. Àll relaté tonlattfers of pub- 
lic record. Thé botnplàinantâ do Àôt call for the production of a single 
deedoi* title pai)er of aiiy désbriptîèiçi. They havè no beed to do so. 
Certiflecï copies, fr^)^ the récbird aL^e tlj^^ tbe statute law^of thé stàte coih- 
petènt aûd sùÈËciënt eyidencé.^béttet, in fact, than thè ôriginals. There 
is therefbre no dftpger of |)erjury and complété answerby 

the\îéfeïidab^t.".'''ït|is ènly technicàlly fhkt it cah be àai<j( that the amended 
biUj as 'aitaén4éçl^,,,caïïs foi* ^iscpvëf^,', Il istruethîit there' are avermetits 

'that thé'déféiiâ'^iïtr^pâ tbose undéï'wlîdni'be claiihs', bave not now, nor 
bave they evôrïiad,àny title otliertht^ù that set fùrth by tbe complain- 

[ ants; but no disélôsure in that bélialf |is called for,^nothing more than 

Vàti adinission brdénial. . 

' ; îhe fpijrtb èx|çéption relates to thë failure of thé défendant to answer 

àverrnefït^ that ij^ Pugh, bii or about thé 13th of September, 1839, 

quitclaîiiiéd éul ,his interest incertain prèmises, iné^ûdéd in tbelands 

'îiow'sôùgbi tb?l)é partitionéd, to Êphriam llorgàn. CpUnsel fordefènd- 

jint wi3h to kno^ whàt tbose ave^nients hâve ta db Wîth the complaih- 

*;'iBtntâ' casé. Thé' answer is tbat prlor averments set fofth that, aftet the 
dé|ath of Mary JaUe Bàrr, Maria BigélpWi the life-tenant,of said preinisés, 
«juijtclâiined tiiè sàme to Lot Pugh abd Éphriam Morgan; ând thé aver- 

;iiientswith'teiFefén6et6 which the inquit-y is made set forth that Ephriàm 

'Môrgàn kubseqùëîàlly, by quitclaiin frpm Lot Puglï, aCqUiréd thô entire 
interest conveyed by Maria Bîgélo\^j tbéàé beihg lînlks in the chain ôf 
dèfendant'sj-titlé, and, what is ptiérè'tô . thè' point; Irf'tfaëlineof cohvey- 

' abcès indicâtiùg 'tHàt the complàinàritk àiid thé déféçiàantk are 'ten£U& 
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in oommon, or,!În other words, that the complaînEjpta are entitled to par- 
tition of the land occupied by the defenda-nts.r ; Gaines v. AgneUy, 1 Woods, 
238, isnotin conflict with. tlie views hère expressed. There the com- 
plainant qlaimed certain lands as devisee of Daniel Olark. The bill called 
upon the défendants to show their title to the particular portions of said 
land clairaed by them. The défendants set up title in themselves by 
prescription, nndér the laws of Louisiana, and failed to make the dis- 
closurès called for. Thecomplainantexceptedforînsufficiency. Bkad- 
LEY, Circuit Justice, in disposing of the exceptions, said, (page 244:) 

"Had tbë bill charged that thé défendants craitned title to the lands in their 
possession under Relf & Ohew, acting as executorsof Daniel Clark, it might, 
perhaps, hâve been incumbent on the défendants to hâve cleared their posses- 
sion lot the imputation thus casfc upon it. But ço such charge is raade in the 
biU. On the contrary, the bill expressly states that the complainant is igno- 
rant of the title, and claim of title, by which the défendants severally hold, 
and cails upon the défendants to show their title. The défendants do show 
title suflScient to lay the foundation of a prescription ; and on that défense they 
take ^beir stand. It seems to tne that they are net called upon.toauswer 
furthw. The bar set up is- prima, fade a gôod défense; and thé exceptions 
imust be overruled." 

The dlflërencei between that case and this is that hero not onljr do the 
coniplaïhants charge that the défendant claims title to the land in his 
possession ûnder Mary Jane Barr, under whom tîle complainants claim 
by idhéritânce, but the complainants also charge that the défendant, and 
thé ïieirs of Mary Jane Bàrir and their grantees, undet whom he claîmS, 
hàvé lioi now, nor hâve tliey ever had, any title othèr than that Bet forth 
by the complainants. This case is within the very exception stàted by 
Justice Bradley, which he says might hâve made it incumbent on the 
défendants to clear their possession of the imputation thus cast upon it; 
and it is therefore an authority in favor of the complainants' exceptions. 
It is not necessary to go further into particulars, .Enough has been said 
to make it clear that the exceptions must be sustained, and the défend- 
ant required tp answer fuUy. 

The raotibh to suspend' procéedings until complainants establish their 
title al law will remaip und^sposed of until after the défendant answers 
in acoordance with the entry to be made undër this opinion. ït may 
be ëàid now, however, that this is not a cause tô be dismissed, if it shall 
appear that the complainants' title is disputed. The case was brought 
in thé State court under the Code, which abolished ail distinctions be- 
tweeti actioïis at law and suits in equity, so far as relates to name and 
form, and substituted the civil action as the only form of action at law 
br in equity, excepting only procéedings specially provided for by stat- 
ute. The case is hère by removal; and if the court shall be satisfied 
that it is necessary for the complainants to establish their title at law it 
will at the propet time tnake an ordér staying procéedings and for the 
trial at law of the question of title. The court wiU flrst, however, see 
to it that the pleadings are complète, and that the parties respectively 
hâve opportunity to take and file the dépositions of any witnesseswhose 
testimony, by reason of their âge or inflrmities, may be lost by delayi It 
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has been heîd that the Bare déniai of complainant's tîÛe îs not any ob- 
stacle to the court's proceeding in equity. 

"The défendant must answer the bill; and, if he sets up a title adverse to 
the complainant, or disputes thé complainant's title, he must discover his 
own title, or show wherein the complainant's title is defectlve. If, when the 
titles are spread before the court npon the pleadings, the court can see tliat 
there is no valid légal objection to complainant's title, there is no reason why 
the court should not proceed to order the partition." ï/ucoa v. King, 10 N. 
J. Eq. 280. 

So, also, in Overton's Heir»v, Wocifolk, 6 Dana, 374, the court saîd. 

"If a bare déniai of the title, where there was no reasonable doubt or sus- 
picion atténding it, would authorize the dismissal of the complafnants' bill, 
it would place tbis équitable jurisdiction, which has been estabUshed by a long 
train of décisions, and is deemed of much public convenience, at the mercy of 
every prolligate or unconscientious défendant, and render the court the mère 
ministerial agent to carry into eflect the wishes of the parties, in casés where 
there were no ib'a'tters of controversy bétw een them. *? 

There is no pbjection to the filing of the demurçer tendered by the de- 
fendant Keeshan and other défendants to the portions of the second 
amended bill, and the amendaient thereto specified in the exceptions to 
Keeshan's answer. The défendants, think it a pfoper précaution to file 
the demurrer, and hâve it passed ùpon in order to save their righta, and 
the court is disposçd to accommodate them. But, as tbe questions pre- 
sented are in no wise dififereht froni those considered in this opinion, an 
entry will be made eustaining the exceptions, and overruling thè de- 
murrer. 



LiBBY a al. V. Crosslsy d al. 

XOireuU Court, D. MassadhuseUa. . Beçember 10, 1880.) 

1. Bol 01 Exceptions— Dblat ts Pbbsektino ïo» SiouiinBi!. 

A bill of exceptions must be presénted to tbô judge not later than the term at 
which the judgioent is rendered, and the delay wlU not be excused on the ground 
that certain proœeâings had taken place between the parties by reason ot which 
they had hoped it would not be necessary to take the case up on review. 

S. Same— FOBM. 

A paper presénted to the judge, contai^ing nothing but the propositions ol law 
argued at the hearing, on the marginof which the judge, forthe convenienc3 of the 
counsel, noted his ruîings on the several propositions, — the paper not having been 
presénted as a Mil of exceptions, and the judge not having been asked to sign it,— 
cannot, af ter juâgment bas been rendered, be amended and slgned as a bill of ex- 
ceptions. 

At Law. On motion to settle bill of exceptions. For opinion on the 
merits, see 31 Féd. Rep. 647. 

Oliver 0. Stevens and James McKeen, for plaintiffs. 
Thomas Hillis and John HiUis, for défendant Grossley. 
Bryant & Sweetser, for tmeteea. 
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Cabpenter, J. This is an action at law, in whîeh the writ was served 
in trustée process on certain insuranee companies, for the purpose of at- 
taching a fund in their possession as the property of the défendant James 
E. Crossley. The claimants, Wilkinson Crossley and others, hâve in- 
tervened, and allège that the fond belongs to them by virtue of au as- 
signment made to them by James E. Crossley before the attaehment was 
made. The question thus arising between the plaintifFs and the claim- 
ants was heard bj' me without a jury in the October term, 1886, to-wit, 
on the 3d and 4th*of February, 1887, and was on or about the 23d of 
February submitted to me on written arguments, and held for advise- 
ment. In the May term, 1887, to-wit, on the 29th of July, I delivered 
my opinion, to the effect that the claimants were entitled to the fund. 
31 Fed. Rep. 647. Shortly afterwards the counsel for the plaintifFs 
presented to me a paper containing only a statement of the propositions 
of law which they had argued at the hearing, and in the margin of each 
proposition, for the convenience of the counsel, I noted whether it was, 
in my opinion, allowed or refused, in efièct, by the détermination which 
I had already made. They also filed in the clerk's office a paper wherein 
they stated, in gênerai terms, that they exqepted to the rulings which 
had been made iii the case. Afterwards, during the October term, 1887, 
a decree was settled and entered in accordance with the opinion. No 
further proceedings took place material to this inquiry until the 5th of 
December, 1889, on which day the plaintifFs' counsel presented to me, 
for my allowance, a bill of exceptions wherein were stated several of the 
propositions of law which were urged by them at the hearing, and which 
were not adopted by me in my décision, together with an abstract of 
such parts of the évidence to which it is conceived thèse propositions of 
law should properly apply. I think the bill of exceptions ought not to 
be signed. It is well settled that a bill of exceptions cannot be allowed 
tinless it is presented to the judge not later than the term at which the 
judgment is rendered, "without an express order of the court during 
the term, or consent of the parties, save under very extraordinary cir- 
cumstances." Muller v. EMers, 91 U. S. 249. The question bas since 
been fully discusaed by Judge Dyer in Sweet v. PerUm, 24 Fed. Rep. 
777, and I came to the sàme conclusion in Stave Co. v. Manufacturing 
Co., 32 Fed. Rep. 822. There are no extraordinary circumstandes in 
this case. The plaintifFs excuse their delay by saying that certain pro- 
ceedings hâve taken place relating to the controversies between the par- 
ties by reason of which they hâve hoped that it would not be necessary 
to take this case up for review. Under thèse circumstances, it seems 
clear that their proper course was to présent their bill of exceptions Sea- 
sonably, and obtain an alloWance, and then wait until they should be 
advised to sue out their writ of error. 

The plaintifFs urge that the paper which their counsel presented to 
me soon aftèr the opinion was delivered should be considered as a bill 
of exceptions, and should now be amended and signed. But that pa- 
per had in no respect the form of a bill of exceptions, being siinply a 
list of propositions of law. Nor did it contain the substance of a bill 



566 FEDERAI, BKPOETEB, TTol. 40, 



pf exceptiops,;^nce it containedi postatemept of the cagrp, and no référ- 
ence tp rt^e-evidence. Furthermoye,;i^,wa8 not pres^nted to me as a bill 
of excep,tjpns, and I i»yas npt asked to «ign it. It was «yidently, as it 
was doubtless, intended to be, onlyi a m^moranduna from which I might 
afterwardSjVerify a bill of exceptions, aa I should ftpm my own minutes» 
I tberefore décline to sign the bill. 



Lucas v. Eiohmônb <fe D. R. CJo. 
(Cfreuit Court, D. Soùlh OaroHna. Deoember 2, 1889.) 

RiHAOAS OOMFANIBS— WiXKINa ON TBAflE— KBOUOEXOB. 

In an action for personal injury, }t appeared that platntiff was walking on de- 
fendant's ràilroad track, and stepped oS a few feet, wheù ti trdin pasaed, and he 
sawtheMi^ow of somethlng, ananas ifelledto the groand; thata severe wound 
was found on his bead, and a stick of wood, similar to tbe stic^ used on the loco- 
moilve, Was foùnd Imbedded in tbe eaHh nèar wbere he fell. There was no otbeir 
évidence that tbe wood was thrown f iiom the locomotive, or how It was tbrovra, or 
that it Btnick plaintifl. The speed of the train was about 60 ntiles an hour. Seld 
that, astberewas no contractual relàtioh between plaintifC aud défendant, tbere 
was no presnmption of négligence agahist the latter, and a Verdict should be di- 
reoted for tbe défendant. 

On Mption to Instruct the Jiiry tp Ilind for Défendant, 
AndvmOrawford and 0. T. Qriiham,, for plaintiflf. 
J. j^! Orr and J. 0. HaskeU, for défendant. 

SiMONTON, J. The plaintiff brings thig action against the défendant 
for négligence. He was walkingqn the ràilroad tracfcfrpm; Batesburgto 
Leesville, in ibis state. Tbe track had been used for over 20 years as a 
pathway by the inhabitants of thèse two towns, which are about two 
miles apart. While so walking he heard a cpniing train, and stepped 
oiff the track, pjacing himself alpng-sidjs of an embankment, about breast 
high, and: some eight or nine £E!et frpni tbe track.;. Just as the engine 
and tender.whiçhcQnstituted the train passed bim, he saw the shadPw 
of sometbing in, the air, and was ïelled to the grouncU He lost con- 
Bcipusness for a, time. Recovering, he pursued his. way to Ijeesville, and 
was attended by a physician. A ^pvere , wound was fpund on the side 
of his head, ipade by some blutjt instrument, The acpident was about 
noon-day. In the afternoon heifvalked to the place of the accident, 
Bome 6(i0 y arc^s frpm Leesville, There he found a pièce of wood, simi^ 
lar to that use!4 (PP fi™g "P locomotives on, this road, and supposed that 
it was the pièce which struck him.., It was imbedded in the bank where 
hewas standing. The wilnesses for plaintiff say that the train was run- 
ning at an iinusual speed, spme say 6P miles an hour. The track at 
this place is smooth and straight, within the corporate limits of Leea- 
ville, in the outskirts of the town. ; Thegist of this action is négligence; 
ït mus^ be alleged and proved. There being no contractual relation be- 
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tween thèse parties, there is no presumptîon of négligence against the 
défendant. There is no proof that the stick of wood found by plaintiff, 
and supposed to be the cause of the injury, was notlying in the place it 
was found Binterior to the accident. There is no proof that it ever was 
on the engine or tender. . None that it came from either, or, if it did 
come from either, whether it came from under the engine, from in front 
of it, or from the top or the back of the tender. It may hâve been on 
the track, thrown off by the cow-catcher. It may hâve been on the rail, 
and hâve been thrown off by the wheel. It may bave come from the 
tender, although there is no prdof that the tender was full of wood, or, 
indeed, had any wood at ail in it. This constitute» the distinction be- 
tween this case and the class of cases quoted by Mr. Thompson in hia 
work on Négligence. K&xmey v. RaUway Co. , and notes, 2 Thomp. Neg. 
1220. The maxîm, reaipsaloqwitur, does not apply. A case must be 
madg ont b^^ facts, not conjecture. Proof must be furnished the jury, 
not groMnds for guess-work; and thèse facts and proofs the plaintiff must 
establish before he can retain his standing in court. The jury are in- 
structed tb find a verdict for défendant. The circuit judge hks been de- 
tained in Baltimore by trial of a capital case. Thiscase is important to 
plaintiff. He should haveth« benefit of a fuU court. Leave is given 
him to mové for a new trial before the court as sodh as the circuit judge 
shall arrive; 

ON MOTION FOR NEW TRIAL. 
((Deoember B, 1889.) 
Before Bond and SiMONTONv JJ. 

Bond, J. It appears from^ the statement of facts în this case that the 
plaintiff, Lucas, was walking along the track of the défendant company, 
where the people of the neighborhood were accuston^ed to.walk.wheo vis- 
iting from one village to another. He saw the train of the défendant 
Company approaohing, and stepped off the track, and plaeed himself in 
an upright position, nine feet from the track, with his back against the 
bank of earth left there when the eut was made through which the track 
was laid. The engine and tender were propelled at the rate of 60 miles 
an hour. After it had passed about âO minutes, the plaintiff was dis- 
covered seriynsly wounded in the rpad. There was, near where the 
plaintiff was'stâiiding, found imbèdded in the batik a pièce of wood like 
that found at a neighboring wood-pile where the tender had been sup- 
plied wiU» woodi It appears the embankment against which plaintiff 
was standing was about bréast high , as some say , others making it as high 
as his h€ad. ' The pièce of wood was not found on this élévation, tjpon 
this t|à^^,.,the, district judge, tlien sitting in the circuit court, directéd the 
jury to Ënd a verdict for the défendant. A motion for a new trial was 
ïin^dè, Whî<îh,;àt,t}je rèqùést of the district judge, I bave heard argued. 
ï do not see vîpon what ground the plkintîff can recover. He wàs walk- 
ing upon the railroad track, a common place to walk, perhaps, but still 
the railroad company waëbouadto exeréise no exttaordiuàry caie be^use 
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of any permission or lîcense he raay hâve acquired by custom to walk 
there, and there is no proof that they were not as careful on this occa- 
sion in the management of their locomotive and tender as on any other 
part of their road, To run a train at 60 miles an hour is not négligence, 
nor in itself to be reprimanded. The plaintiff, when he undertook to 
Tvalk the defendant's track, took ail the risks of such a promenade inci- 
dent to the railroad's proper conduct of its business. While standing 
there the plaintiff says he saW the shadow of something in the air, which 
struck him, and then he lost consciousness. This is ail the proof there 
is that the thing that wounded him came from the angine or tender of the 
défendant, except that a stick wasfound imbedded in the bauk, behind 
his back, not head, after he was picked up. It would be mère guess- 
■work for the jnry to find that the wound was produced by this stick of 
■*Food. It might bave been there for weeks. There was no blood on it; 
nothing bat the shadow of something in the air to indicate the cause of 

' plaintiff 's unfortunate wound. . But suppose, for the sake of the case, 
the stick ofwood fell from the tender, or, already upon the track, was 

'struck by the cow-catcher, aûd sent flying through the air. What help 
would that be to plaititiff's caSe? Would any aniount of care prevent 
ithis? Is not a cow-catcher put on the engine to knock things offthe 
track? The plaintiff in this case,: it seems to me, took ail the risks of 
danger and accident incident to running cars on the track where he was. 
If it were proved, which it is not, that the accident was caused by de- 
fendant's engine or tender, and it appeared, as it does, that the machin- 
ery was run in the ordinary way, he would not be entitled in law to re- 
cover. Sixty miles an hour for short distances is, not unusual. I think 
the district judge was right in instructing the jury that plaintiff had no 
case, and dirécting a verdict for défendant. 

SiMONTON, J., concurred. 



DiECKEBHOBT d ol. b. BoBEUTSON, ColleCtot. 
iCirciM Ctywrt, 8. D.New York. Deoember 2. 1889.) 

Cdstoms Din^BB— Classipication— Linbn Tapes. 

As licen tapes, composed wboUy of flaz, or of which fias is the component mate^ 
rial of chief value, woven in a loom, and having a warp and wef t; linen corset laces, 
a braided fabrio: and llnen "br^lds" or "bobbins,"— borne Within the description 

~ In both paragrapiis 834 and 836, (Tàriff Index, new,) of Schedule J of the tariS aot 
of March 8, 1883, viz., "manafactures of flaz, or of which flax shall be the compo- 
nent material of chief value," thev are dtitiable under the highest rate providod in 
the two paragraphe mentioned, viz., 40 per cent. cLâ, valorem, under 886, aocording^ 
to Rev. St. IL S. S S499, as amonded by the act of March, 8, 1883, which provides 
that, when two or more rates are appuoable, the article shall be classified under 
the highest. 

Ât Law. Action to recover back customs dutieSt 
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The plaîntîffs, in 1885, imported certain goods consisting of linen 
tapes, corset laces, and braids, the latter being commercially known as 
"bobbins." Thèse articles were classified by the défendant, the coUector 
at the port of New York, under Schedule J of the tarifF act of 1883, 
(TariflF Index, new, 336,) providing for "flax or linen thread, twine and 
pack thread, and ail manufactures of flax, or of which flax shall be the 
component material of chief value, not specially enumerated or provided 
for in this act, forty per centum ad valorem,." The plaintiffs paid the 
duty under protest, claiming that the goods were dutiable under a pre- 
ceding paragraph (TarifF Index, new, 334) of the same schedule as 
"brown and bleached linefls, ducks, canvas, paddings, cot bottoms, dia- 
pers, crash, huckabacks, handkerchiefs, lawns, or other manufactures 
of flax, jute, or hemp, or of which flax, jute, or hemp shall be the com- 
ponent material of chief value, not specially enumerated or provided for 
in this act, thirty-five per centum ad valorem." It was shown on the 
trial that the tapes were linen, or composed chiefly of flax fibres; that 
they were woven fabrics having a warp and weft; that the corset laces 
were made of linen threads braided, as were also the other "braids" or 
"bobbins," When the plaintiffs rested, the defendant's counsel moved 
the court to direct a verdict for the défendant; citing Arthur's Ex'rs v. 
BuUerfidd, 125 U. S. 70, 8 Sup. Ct. Rep. 714; Power» v.Bamey, 5 Blatchf. 
202; TAebenrothv. Eobertsm, 33 Ped. Rep. 457; Rev. St. U. S. § 2499, 
as amended by act of March 3, 1883. 

Alexander P. Ketchum, for plaintiffs. 

Edward Mitchell, U. S. Atty. , and James T. Van Rensselaer, Asst, U. S. 
Atty., for défendant. 

Lacombe, J., (orally.) It is a pretty hopeless task, in many of thèse 
cases, to undertake to détermine exactly what congress meant to provide. 
Thèse tariff acts hâve grown in such a way, by the cutting up of old 
acts, by transposing sections, by additions and altérations, that there 
are necessarily ttiany cases which might, under the application of the 
rules of interprétation as settled by the courts, be decided either way 
with eqùal propriety. In the case before us the controlling point seems 
to be that, if either of thèse paragraphs (334 or 336) were stricken out, 
the article would be found plainly and distinctly covered by the other. 
I do not appreciate the weight which is sought to be given to the use of 
the two words "or other" in oue of the paragraphs, when the words 
used in the ôther paragraph are "and ail." When read with their re- 
spective contexts, I cannot see that they grammatically import différent 
meanings. That being so, if the law remained as it was before the pas- 
sage of the act of 1883, this case would be disposed of according to 
the order in which the paragraphs are printed in the act, or, in other 
words, according to the assumed chronological order in which congress 
piassed them, — a mère assumption, because, for ail that we know, con- 
gress may bave constructed paragraph 334 many weeks after it con- 
structed paragraph 336. Paieera v. Bamey, 5 Blatchf. 202. But any 
question as to that method of interprétation is laid at rest by the act it- 
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self, (r meah* the act of 1883,) whîchy in section 2499;; has expressly 
provided thàtv"if two or more ifates ol duty should be applicable to any 
imported artide, it shall be classified for duty under the highest of such 
rates." In;vièw of the rule of interprétation tlnjs imposed npou the 
court, I f<Sel constrained to hold that thèse articles, being covered by the 
description in both paragraphs, (384 and 336,) should pay the higher 
rate of duty, riz;, 40 per centum. iVerdiot directed for défendant. 



: iPoppES «t ai. e. Magone, Collecter. 
(fiiraM Court, S.D.New'Fork. Deoember 4, 1889.) 

1. C0BTOU8 DuTiBS— Classipioation— Rattas Bdess. 

Rattan, trom wUlch the outel^ bài-k br enamel ("ohalrvane") bas been eut by » 
flrst process fromitbe r^w material, leaving a produot knowD In trade and corameroe 
in the United States at tbe time of the passage of the tariff act of Harcb 3, 1883, as 
"round reedB," are duty free, under that act. "Free-Iist," (Tariff Index, new, 
770,) "Rattans aîid reeds, unmanufactured." 

S. Samb. .,,■.., 

The articles knôwn Ih tradè ictiid cbmiaercé at tbe same daté as "square reeds, " 
"oval repds, " and *'flat reeds, " beinsf obtàined by a further process of :cuttlng froni 
tbe "round reedai," abovedesoribedlîare Jiable to duty under tbe provision of sald 
act, (Id. éSS,) Sôh'edulé N, "SUhdrtes','* "Rattans and reeds, mOnufactured, but 
not made up Into completed articles, ten per centum ad valorem. " ' 

At Law. . Action .to retoVerbflck customs duties. 
The articles involved in the suit were imported by the plaintiffs from 
Germany into the port of New York in 1887 and 1888, and were as- 
«essed for duty by the collectorat;lQ per centum advalorem, under tariff 
act of Màrch 3, 1883, Schedulei N, «Sundrieg,» (Tariff Index, new, 
482,) as "rattans and reeds, manufactured, but not made up into com- 
pleted articles.? The plaintiffs protested, claiming that the goods were 
duty free under the same act, "Free List," (Id, 770,) and brought this 
action to reeover the «mouut of the duties paid. Rattan wa^shown to 
be the stem of a plant grown in the East Ipdips, of solid, tough, fiber, 
and of varions lengths. It was proved hyiwitnegseson the trial that the 
raw rattan Was submitted to a mechacicali process by wWch the outer 
foarkor enamel was (Sut off in strips. This, bark or jenamel, thus pro- 
iduced, was cailed in the trade "chair cane." The inner core or pith of 
the rattan, which remained ina cylind.rical form aftçr.ithe first procesa 
of cutting, was geherally known in the trade, at and for some time prior 
to the 'passage of thé act of 1883, as "round rééd." It was the crudest 
form in which such "reeds*? were known to the trade dealing in them. 
Defendant's witneeses; proved that the article known as, "square reed" 
might be obtainéd by a first process of cutting from the raw rattan, or 
might be made by Squaring the "round reed>':' by a secoi;id process of 

-cutting with knives operated by, machineiyj .jthïit the "oval, reed" was 
always produced from thef-rouHd reed", by a. second propessof manu- 

- âtcture or cutting; and that the " flat reed" w«9* invariably the product 
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01 a second process of eutting, either from the"squareiréed" or from the 
'^round rééd." The samples offered in évidence, and the testimony, 
proved that the plaintiffa' importations were such <'roand," "square," 
"oval," and "flat reeds." AU thèse varieties of "reeds" were used in 
certain manufactures in the United States without any further proçess 
being applîed to them than eutting into proper lengths. In other man- 
ufactures the "reeds" weirebleached and trimmed before being madeinto 
completed articles. 

Defendant's counsel moved the court to direct a verdict for the défend- 
ant on fhe grounds — First. That the articles in question were "rattans 
manufactured," and not "reeds," according to the Imeaning of that word 
in the English language, viz., natural aquatic grasses, with hollow, 
jointed stems. Second, That if they were known in the trade as "reeds," 
still the évidence showed that they were manufactured, and not a nat- 
urel product or raw materiai, and in either case were dutiable at 10 per 
cehtûm ad valorem, and citedStoctoeH v. U. 8., B Cliff. 284; King v, 
Smith, 4 Chi. Leg. N. 281; U. S. v.Four Cases of Cutlery, 1 Hunt, Mer. 
Mag. 167 ; Ikiorence v. AUen, 7 How. 7^3. Plaintifïs' counsel moved the 
court to direct a verdict for the plaintiflfs; relying chiefly upon Hartranfi 
V. Wiegntann, 121 U. S. 609, 7 Sup. Gt. Rep. 1240, and cases therein 
cited. 

Harûey & Ooleman, for plaintifis. 

Edward MUcheU, U. S. Atty., and James T. Van Benssdaer, Asst. U. 
S. Atty., for défendant. 

Laoombe, J., (oraUy.) The two provisions of the tariff wîth which we 
are concerned in this case are paragraphs 482 and 770. The first of thèse 
is as follows: "Rattans and reeds, manufactured, but not made up into 
completed articles, ten per centum, ad valorem." The second pro- 
vides tbat "rattans and reeds, unmanufactured," shall be exempt from 
duty. What the rattan is, we know by the testimony of the witnesses, 
and by the Exhibit S, "Rattans," introdnced in this case. In its natural 
condition, it cornes hère free. When manufactured, it pays a duty of 
10 per centum. It appears that when this rattan is taken and eut with 
certain knives, used, apparently, by means of a machine, the hard outer 
rind or enamel is eut through and stripped off. In the condition to which 
the rattan is thus redueed, both what is stripped off the outside and 
what is left after the fetripping is completed would be "rattans, manu- 
factured." If the statute provided, therefore, only for "rattans, unman- 
ufactured," free, and "rattans, manufactured," 10 per cent, duty, the im- 
portations hère would pay a duty. It appears, however, that the core 
or central part of the rattan, which is left after the stripping, is known 
in trade and commerce, and was for many years prier to the passage of 
the act of 1883 well known in trade and commerce, as a "rééd." Upon 
that point there is no dispute on the testimony. It appears, then, that 
when the rattan bas gone through this first transformation there is left 
the externâl rind, eut into narrow strips, and the inner core, which is 
conirnercially a "rôed," and which, therefore, must be taken to bea reed, 



572 . FEDERAL KEPOETEB, Vol. 40. 

within the meaning of the tariff act. With it as a reed, then, we are 
coûcemed. If it is a reed, unmanufactured, it cornes in free; if a reed, 
manufactured, it should pay 10 per cent. duty. Now, the central core, 
or round reed, (a eample of which has been marked "S — Round,") is in 
the same condition in which nature produced it, except that the outer 
covering or enaniel, which made it a rattan, has been stripped off. Noth- 
ing other or différent has been done to it than that. In other words, it 
is one of the products of the first process of manufacture to which the 
rattan is sùbjected; and when that first process is completed, and this 
product, the reed, is produced, it is a reed, pure and simple, and in the 
first condition in which a reed, as such^ is kuown to the tariff. I cannot 
see, therefore, that the round reeds can fairly be held to be "reeds, man- 
ufactured/' 

With regard to the oval reeds, it appears, moreover, that they are pro- 
duced from the round reeds by a second step in the, process, in which 
new machinery is introduced, and by which thèse oval slabs or strjps 
are eut off. In like manner the flat reed is produced, by a second step 
or process, (and perhaps, in certain instances, even by a third step or 
process,) from the round reed ; in some instances being eut directly from 
the round reed, and in others the round reed being fîrst reduced to a 
square reed, and the flat strips then eut off from the square reed. Those 
two varieties of reeds seem, therefore, to be "reeds, manufactured." 

The plaintiffs contend that the décision of the suprême court in the 
Hartranfi Case, 121 U. S. 609, 7 Sup. Ct. Rep. 1240, should control this 
court in the case at bar, and that it requires that ail the varieties of reed 
which are introduced hère should be classed as unmanufactured. No 
doubt the Hartranfi Case does lay down the rule that, to constitute a 
"manufacture," there must be a transformation; that mère labor bestowed 
upon an articlei even if that labor is applied through machinery, will 
not make it a manufacture, unless it has progressed so far that a trans- 
formation ensuès, and the article becomes commercially known as another 
and différent article from that as which it began its existence. However 
valuable the Hartranfi Case may be as a rule of gênerai application, it 
does not apply to. the case at bar, for the reason that . congress has pro- 
vided, in paragraph 482, that"rattans and reeds, manufactured, but not 
made up into completed articles," shall pay 10 per centum ad valorem. 
Congress, therefore, contemplated that when this transformation was 
made, when the manufacture had progressed so far that what the suprême 
court contemplated in the Hartranfi Case had really happened, that then 
the article should disappear from this paragraph entirely, and be,found 
elsewhere in some other paragraph. It seems plainly to hâve contem- 
plated that paragraph 482 should cover rattans and reeds in the various 
Bteps of the progressive processes of improvement to which they might be 
put subséquent to their appearance as a raw material. 

There remains,;then, for considération only the square reed. The tes- 
timony is to the effect thatit can be produced in either of two ways, — one, 
by cutting it out of the original rattan; and the other, by cutting it from 
the round reed, which has been itself produced from the original rattan. 
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The first inethod îs a single process; the second, a double process. If pro- 
duced under the first method, it might be fairly classed with the round 
reeds, as being an unmanufactured article; if by the second process, it 
should more properly be classed with the flat and oval reeds, as being the 
productof a double process, and therefore a"reed, manufactured." There 
is no testimony showing how thèse particular imported reeds were man- 
ufactured; but ail presumptions are in favor of the correctness of the col- 
lector's action; and the burden of satisfying the court and jury as to how 
they are produced undoubtedly rested upon the plaintifFs. In the ab- 
sence of any aËBrmative évidence, therefore, I feel constrained to hold 
that they are produced in the way in which it must be assumed the col- 
lecter held" they were, to-wit, by a double process. Verdict directed la 
favor of the plaintiâs for the round reeda only. 



Bltdenbuhgh V. Magone, Collecter. 
(Circuit Court, S. D. Nçw Tork. December 6, 1889.) 

CnsTOHS DcnBg— Classipioation— Chinbsb Rush. 

nnmaiiuf actured rush, imported f rom China, cured, but not split or dyed, Jield to 
be " Btraw, " within thfe common acceptation and définition of that word as usèd in 
this cbuutry, and therefore free of duty, nnder the tarifl act of Marcb 8, 1888, as 
"Btraw unmanufactured. " 

At Law. Action to recover back customs duties. On motion for di- 
rection of verdict. 

This was an action to recover moneys exacted as duties upon certain 
unmanufactured rush imported by the plaintiflf, Jesse L. Blydenburgh, 
from China, in the year 1887. The merchandise in suit consisted of 
small rushes eut from a tall grass or plant which grows in the neighbor- 
hood of Canton, on ma,rshy soil along the river. There is a regular delta 
there, and ail through that région there are miles of territory where this 
grass grows wild. It is eut by the natives. In its original state it is a 
three-comered grass. The sample of the merchandise in suit represent- 
ing the importation showed that it had been eut and cured, but not split 
or dyed. When cured, split, and dyed, itis used in China for the man- 
ufacture of matting, but it is pot so used without being cured and split. 
It does not bear any grain. It is not odible. The défendant, coUector 
of the port of New York, exacted a duty of 10 per cent, on the entry of 
this merchandise under section 2513, Rev. St. U. S., as a "raw or un- 
manufactured article not therein enumerated or provided for." The 
plaintiff duly protested and appealed against said exaction of duty 
thereon, claiming the merchandise to be free of duty, under section 
2503, Id., (act of March 3, 1883,) under paragraph 796, (Tariff Index, 
new,) as "straw unmanufactured," or, under the same section, par. 636, 
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as "(înedfîb«*â,f' *'stems;" or "weeiîs?' in a "cmde state, and not ad- 
vanëed'ié'ValUê br condition by reflniûg ûr grinding, or by other procesa 
of maniifacttlrë." It -ntea coûceded on the trial that the article -was not 
the straw <ïf commerce in this country; thatit wàs à new artide of im- 
portation sincé thé passage of the tariff act of March 3, 1883. Straw, 
mattingg, however, had been imported prior to the tariff act of 1883. 
Defendànt'â CofùBsel read in évidence the following définitions in Web- 
ster^ dictiottary: "Strav?. The EtalK or stem of certain species of grain, 
puise j etc;, chiefly of whèat, rye, oats, barley; more rarely, of buck- 
wheàt-a'nd peââi" "Puise. Legumiiious plaiits, or their seeds; as, beans, 
péasi'iéfc." "Weed. Underbrush; low shrubs; any plant that is useless 
or troublesome." "Rush. A plant "o^f the genus jttncïWi of maÈiy species, 
growingin wet ground. Sûme Species are used in bottoming chairs and 
plaiting mats, and the pith is used in some places for wicks to lamps and 
rush-lights. The term 'rush' is, however, often loosely applied to vari- 
ons plants having a similar appearance." "Fiber. One of the délicate, 
thread-like, or string-like portions of which the tissues of plants and an- 
imais are in part constituted ; as, the fiber of flax or of muscle. Any fine, 
slender thread, or thfead-like substance." 

At the close of the évidence defendant's counsel moved for a direc- 
tion of a verdict for the 'défendant, on the ground that the plaintifF had 
not proven facts sufïicientto entitle himtorecover; that the merchandise 
in suit was concededly not the straw of commerce, as known in this 
couQtiy at the time of the passage of the tariff act of March 3, 1883; 
thatit was not "straw," within the dictionary définition; that the Word 
"straw" only applied to the stalk of such plants as bore grain or seeds 
used for food; that there was no évidence that this rush bore any grain 
or seed fit for use for any purposewhatever; that the tariff act must be 
construed in relation to the appellations which the articles of importa- 
tion had in trade and ôommercé at the time of its enactment, {Rhemer 
V. JMoarwefi, 3 Blatchf. 124;) that the fact that what is known as "straw 
matting" wôs niade frôm this article after being cured, split, and dyed 
did not bring it within the free-list as "straw Urtmànufactured, " (iJ. S. 
V. Goodtwn, 4 Mason, 128;) that under the tariff act of March 3, 1883, 
"grass" was not free of duty, unless used or adapted for the manufact- 
ure of paper, (Tariff Index, 691;) that articles composed of grass or 
straw are dutiable under the said tariff act, (Id. 395-400;) and that the 
article in suit wae not a "weed," a "stem," or a "fiber," but was a non- 
enumerated unmanufactured article, properly dutiable at the rate of 10 
per cent., as assessed by the défendant collector. 

Cbmstôcfc <fc Srmm, for plaintiff. 

Edward Mitchdl, U. S. Atty., and Henry G. Plait, Asst. U. S. Atty., 
for défendante • 

liAcoUBE, J.^Xpraïïy.y- Not without some doubt Iféel constrainedjby 
the dictionary définitions of the worda referred to, to hold that this is 
"straw," within the use of the word in the English language as there 
given, and therefore I shall direct a verdict in favor of the plaintiff. 
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In re Palmbeb, 
(Southern District, New York. December 12, 1889.) 

Habeàs Oobpus— Application to CiEoriT Jcbob— Appbai» 

Tbe aot ot congress of March 8, 188S, c. 853, (33 St. 437,) gives an appeal to tbe 
United States suprême court in habeaa corpus cases from tne final deoislon of the 
circuit court only, anddoes not oover appeal» wliere the wrlt is returnable bôlora 
a olrouit judge. 

Application for Habeaa Corpus to Lacombe, Circuit Judge, by Charles 
Pâlliôer, chàrged with an offense in the district 6i Cônnecticut. 

Bager Poster, for petitioner. 

Edward Mitchell, U. S. Dist. Âtty., and Danid O^ConneUf Âsst. U. S. 
Dist. Atty. 

LàcomSE, J. The point raîsed hère by the défendant îs a sharp one. 
If this wëre a civil cause, where législative intent would be largely deter- 
minatiVeof doubtful phrases, it would probably be held thathis objection 
is not well taken. Whether or not the same décision would be reached 
in a orïminal case is another question, wbich, unless good grounds to 
the contrary are shown, should be determined in proceedings conducted 
accordîng tb the regular and orderly practice in fédéral courts, whereby 
there is, in thefirst instance, a décision upon the law by the district court, 
and, if desiredj a review bf such décision by the circuit court, Which 
may, in a proper case, be constituted with two judges ; and, if théy dif- 
fer in opinion, they may oertify any question of différence to the suprême 
court. The petitioner's coUnsèl asks to hâve the questions raised by him 
decided upon this application, for the reason that, as he insists, should 
the décision be adverse to him, he would be able to prosecute an appeal 
to the suprême court, — a tribunal which he assumes he can reach in no 
other way. Hé is in errbr as to the practice. The appeal, in habeas 
corpus cases, which, since the act of March 3, 1885, may be taken to the 
suprême court, covers appeals only from final décisions of such " circuit 
court." Waiesv. Whitney, 114 U. S. 565, 5 Sup. Gt. Rep. 1050. It does 
not cover appeals in habeas corpus, where the writ is returnable before a 
circuit judge. Oarper v. Fijtzgerald, 121 U. S. 87, 7 Sup. Ct. Rep. 825. 
The présent proceeding is before the circuit judge, not before the circuit 
court, which, in this district, bas regularly assigned terms for the trans- 
action of criminal business, and a judge specially designated to hold 
tbem. Let the writ be dismissed. 
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United States v, Bvbê, 
(IHsMet Court, D. Connecttout. Deoember 5, 1889.) 

OLBOUABOARINE— RbTAILINO WITHOUT IjICBNSB. 

A person taaving a liuense to carry on the business of a retall dealer In oleomor. 

farine in the town of W., whioh does not specify the street or number at which the 
usinesa is to bë carried on, and who bas paid the taz, and who pëddles oleomar- 
garine, at retaiL trcm a wagon, through the streets, is not oanying ou tbe busi- 
ness of a retaU dealer, without having paid the spécial tax. 

Indîctment for Carrying on the Business of a Eetail Dealer in Oleo^ 
margarine without a License. 
Ge». G. Sitt, U. S. Atty. 
Webster & O'NeUl, for défendant. 

Shipman, J. The acôused is charged wîth carrying on the business 
of a retail dealer in oleomargarine, on July 18, 1888, without having 
paid the spécial bix therefor, as required hy the statute. It appears 
from the pléadings and the admissions in the case that the défendant 
had a license to carry ;on the business of a retail dealer in oleomargarine 
in the town of Waterbury from May 1, 1888, to April 30, 1889, and 
paid the spécial tax of $48 on May 5, 1888; that said license did not 
specify; the street or number where the business was to be carried on; 
and that the défendant peddled, from a wagon through the streets of 
Waterbury, oleomargarine at retail, under said license. Thèse being 
the only facts in the case, it does not appear that the défendant is car- 
rying on the business of a retail dealer without having paid the spécial 
tax. . What the légal resuit would bave been if be had registered with 
the eoUector the street and number in which he was to do business, or 
if the license had specified the particular place in Waterbury where he 
was to carry on bis sales, it is not necessary to détermine. The facts 
are insufficient to constitute the oifense as charged. 
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Morgan Envelope Co. v. Albany Peeforated Wrapping Pafeb 

Co. et al, 

(Circuit Cmirt, N. D. New Tcyrk. Deoember 10, 1889.) 

1. Patbnts pok Inventions— Toilht-Paper Packaoes— Novi}i;rT. 

Letters patent No. 325,410, granted to Oliver H. Hicks, September 1, 1885, for a 
"package of toilet-paper, " the claim of which was for "a bundle of toilet-paper, 
consisting of one or more lengths of paper f ormed into a flexible continuons band, 
of oblong or oval sbape, the short rounded ends of said bands serving as guides for 
determinlng the proper points at which the paper is to be separated, * * » and 
afCording also the most advantageous surfaces upon which to tear the paper, " are 
invalid for want of novelty. 

Il Bame— Toilet-Papbb Pixtores — Inïbinoement. 

Letters patent No. 335,174, granted to Oliver H. HickSj August 35, 1885, for a flxt- 
ure to be used with oval-shaped roUs of toilet-j^aper, claimed (3) "the conlbination, 
with an elongated or oval oseillating roll of toilet-paper, actuated in one direction 
bya pull upon its free end of astop constitutingaknife or cutter, co-operating with 
the roll to severthe unwound portion therefromwhen the roUhas reached thelimit 
of its motion when so actuated. " The fixture was durable, and designed to last for 
many years, while the paper mîght be used up in a short time. Held, that a sale of 
suoh relis of paper manufactured by défendants, mounted on fixtures which hâve 
been prevlously made and sold by complainants with paper mounted thereon, was 
not an inf ringement. 

S. Same. 

Letters patent No. 857,998, granted to Oliver H. Hicks, February 15, 1887, claimed 
"(1) the combination, with an oseillating roll of toilet-paper, actuated in one di- 
rection by a pull upon its free end of a stop for arrestlng the roll at the limit of its 
motion when so actuated, whereby, upon the arrest of the rollj a portion unwound 
from it may be removed; (2) the combination, with an oseillating roll of toilet-pa- 
per, "etc.," of stops for arrestlng the roll at thelimit of its motion when so actuated, 
and also for arrestlng the motion of said roll at the limit of the oscillation in the 
opposite direction; (3) the combination, with an oseillating roll of toilet-paper hav- 
Ing its bearings ont of Une with its center of gravity, and actuated in one direction 
by a pull upon its free end of a stop for arrestlng the roll, • » • whereby, when 
the roll has been arrested, and the length of paper removed, the roll will automatio- 
ally résume its normal position. " The fixture oonsisted of a back plate, two rigid 
arms extending outwardly at right angles, a flat métal core plate, on which the 
' roll of paper is mounted, pivoted at the outer ends bf the arms, and neavier on one 
Bide of the pivot than on the other, and a blade, extending bétween the arms at 
their inuer end, acting as a stop and a cutter. The flxture sold by défendants dif- 
fered only la that its arms were huug loosely on the back plate by means of a hinged 
transverse bar, which acted as a stop when oval rolls, mounted ou a sufïciently 
wide core plate, were used with it. This flxture was a duplicate of an old one in 
common use at the date of the patent, which used oylindrioal rolls on wooden spread- 
ers, except that it had sometimes the core plate of the patent and oval rolls when 
It did the same work. 3eld that, as the core plate was not an élément of the abovô 
claims, if tbey were infringed by a sale of défendants' fixture with oval rolls of pa- 
per, they were invalid for want of novelty; and if the stop described were an es- 
sential élément of them, they were not Infringed. 

i, Bame. 

The flfth claimof No. 357,9^3 was for "the combination, with the supportingarms, 
of an oseillating core plate, weighted on one side of Its pivots so as to cause the roll 
supported by it to automatically résume its normal position af ter being oscillated, 
aad a stop for limiting the motion of said plate. " Heïd, that this claim was in- 
fringed by défendants' flxture whenever a core plate was used, weighted or hung 
so that its depending side, when rotated upwardly, would be arrested by the trans- 
verse bar if any paper were left on the roll, and woald fall by its own gravity. 

In Equity. On bill for infringement of patents by the Morgan Envel- 
ope Company against the Albany Perforated Wrapping Paper Company 
and others. 

Church <fc Ohurch and B. F. Thurdon, for complaiiuu^t. 

A. J.Todd, for defendantù. 
v.40F.no.lO— 37 
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Wallace, J. The coinplainant sues for the înfrîngement by the de- 
fendants of thfeé patents granted tb Oliver H. Hicks, — thefirst being No. 
325,410, dated September 1, 1885, for «Package of Toilet-Paper;" the 
second being No. 325,174, dated August 25, 1885, for "Toilel^Paper 
Fixture;» andvthe third being No. 357,993, dated February 15, 1887, 
for "Apparatus for Holding Toilet-Paper." Ail of them relate to cog- 
nate subjeçt-matterj the first being for toilet-paper when pût up in spèc- 
ified form, and the others being for apparatus for holding tlxe paper, 
and jpermitting it to bé remoVed for use. 

The first patent is invalid for want of novelty. Thé subject of this 
patent 18 weàl stated in the daim that appeared in the application for 
the patent, filed July 10, 1885, viz.: 

"Asânew article of manufacture, a bundlé of toilet-paper, consistingof 
o&e or more lengths of paper formed into a flexible continuous band of oblong 
or oval shape, the short rounded ends of said bands serving as guides for de- 
termining the proper points at which the paper is to be sepàrated in order to 
produce sheets of a size désirable for use, knd affording àiso the most advan- 
tageous surfaces upon which to tear tbe paper." 

The only novelty in this patent consists in putting up the paper in 
the form of an oblong or oval shaped roU. It was old to put up such 
paper in the form of sheets eut the proper size for use. It was old to 
put it up in the form of cylindrical roUs; and when it was put Up in 
such roUa it was sometimes in one continuous or unbroken sheet, and 
eometimes in a sheet perforated transversely at given intervais, so that it 
could be easily torn from the roll in pièces of a predetermined length. 
It wouldnot seem to involve invention to put up paper in the form of 
oval or oblong rolls which had commonly been put up in the form of 
cylindricfil rolls; but, however this mày be, it is abùndantly shown in 
the proofs that it was likewise old to put up the paper in the exact form 
of the patent. The old oval rôUs shown in the patent to Peacock, and 
those like "Défendants' Exhibit No. 24," were of smaUer size than the 
roll preferably contémplated by the paitent, but there is no patentable 
difiference between them. Although tbe roUs of the patent are not new 
ip, a patentable sensé, they are peouliarly useful lîyhen employed in fixt- 
ures like those of the second and third patents, and the real invention 
of Hicks consists in devising the fixitures in which the paper isto be 
arranged. 

The second and third patents in suit are for a fixture to be used with 
oyal-shaped rolls of toilet-paper, and which is designed to arrange the 
paper so as to prevent more than a given quantity of it from being with- 
dci^WQ from the package iat à single opération, and so that in the act of 
withdrawing that quantity il shaU be automatically severed from the pack- 
age, leaving pendent from the package a free end to serve as a means for 
witfadrawirig a like quantity by the next operationi The fixture consists 
of'â back plate, tWO ftrms rigidly conneoted theirewith, extending out- 
wardly therefrom at right angles; a fiât métal core plate, upon which the 
roll of paper is dëélgned to be mounted, pivoted on the ou ter end of the 
arms, and made somewhat heavier on one side of its pivot than on the 
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other; and abladë, extending'betweeri thearmsatttiôiriunerend, whioh 
pérformS'the'fimctions of bothà stop anda cutter, The blade extenda 
forward ^orb the back plate sufficieritly to acrest the core plate, andlimit 
Its motion when rotated in either direction. In opération, after the roU 
of paper bas been mounted upon the core plate so that a free end is de- 
pending, the free end is puUed by the person who desires to use the paper., 
î?his pull rotâtes the roU upwardly until it is arrested by the blade, and 
■when its rotation is arrested, one end of the package rests upon the blade, 
and the depending end of the paper is severed at the edge of the blade 
by another pull. Thereupon the weighted core plate» pivotedas de- 
scribed, sWings back the package automatically until the other end is ar- 
rested by the blade, when it résumes its original position. The spécifi- 
cation States: 

"It will be observed that the plate or blade, M, perforœs the f unctions of a 
stop for arresting tbe forward rotation of the roU, and holding the roll wlijle 
the section of paper is being remoyed, as well as.thefunctionof severingsaid 
section of paper; and its importance as a stop is as great, if not greaÊer, than 
its importance as acutter, since tbe stopping of tbe roll, couplëd with the con- 
tinued bioveinent of the free end of tbe paper, must necessarily cause the sev- 
erance of the paper at some point at or near tbe point tbe end leaves the body 
of thé roll." 

The spécification also states that the outer edge of the blade, M, may 
be made either plain or serrated. 

The fixture thus described is an ingénions and meritorious invention. 
It immediately commended itself to the public as a simple and efficient 
device by which toilet-paper could be economically and readily gevered 
&om the roll in pièces of convenient length. It dispensed with the ne- 
cessity of putting up the paper in sheets, or in roUs perforated trans- 
versely to enable it to be detached in pièces of the requisite length for use. 
But in view of the "Albany Fixture," a fixture at the time in common 
use, and in which cylindrical roUs of perforated paper were employed, 
the essence of the invention is, in such a construction or arrangement of 
the blade and core plate in référence to one another, that when the latter 
is rotated the blade will not permit it to pass by. If there were room 
enough between the two jîarts to permit the core plate to pass the blade, 
the apparatus would cease to work when the thickness of the roll of pa- 
per should be less than the space between the blade and the core plate. 

The second patent contains five claims, each of which is for a combi- 
nation in which the roll of paper and a knife or cutter (the blade. M,) 
are éléments. The third claim, which is the only one aÙeged to be in- 
fringed by the défendants, is as foUows: 

"The combination, with an elongatedor oval oscillating rollof toilet-paper, 
actuated in one direction by a pull upon its free end of a stop constituting a 
knife or cutter, co-operating with tbe roll to se ver tbe unwound portion there- 
f rom wben the roll bas reached tbe limit of its motion wben so actuated, sub- 
Stantially as described." 

The défendants manufacture and sell a fixture known as the "Univer- 
sal Fixture," together with oval-shaped roUs of pap^r to accompany it, 
and be used in it. "Dieir fixture does not contain a cutter, and this la 
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practioallyoonceded by the complainant. The complaînant asserts, how- 
ever, that tlie defeùdants infringe this claim because they sell rolls of oval 
toilet-paper maiiufactured by them, in oonjunction with or mounted upon 
fixtures which had been previously made and sold by the complainant 
with rolls of paper made by the complainant. The fixtures thus sold by 
the défendants were once lawfuUy purchased, with paper mounted therein, 
from the complainant, and after the paper was used up the purchasers 
sold the fixtures to the défendants. In other words, the case is as though 
the défendants were charged with infringement because they sell rolls of 
oval paper which they manufacture to persons who hâve bought the pa- 
per and fixtures from the complainant, and, having used up the paper, 
wish to get more to use with the fixtures. The sale of the paper to those 
who hâve a lawful right to use the fixture, and to use both the fixture 
and paper together, is not an invasion of the rights of the complainant. 
The paper, as an élément of the pâtented invention, is one for temporary 
use only. The fixture proper is a durable device, which is desigued to 
last for many years; while the roU of paper may be completely used up 
in a few days. This circumstance repels any inference that the right of 
a purchaser to use the fixture does not survive the life of the paper. The 
purchaser who buys a machine or device, pâtented or unpatented, without 
any restriction as to the mode or extent of the use to which he may apply 
it, acquires ail the rights of the seller, and may do with it whatever the 
seller might hâve done if he had not parted with it. He acquires the right 
to use it, to repair it, and to sell it to others; and those to whom he 
sells acquire ail his rights. If the original vendor is the licensee of the 
owner of the patent of the whole monopoly in the use and sale of the ar- 
ticle, a purchase of the article from him is, in légal efîect, a purchase 
from the owner of.the patent.. The sale of the article transfers the mo- 
nopoly right in the article itself without qualification. HoUiday v. Mathe- 
son, 23 Blatchf. 239, 24 Fed. Hep. 185. If the purchaser may lawfuUy 
repair the article, or remove a part of it and substitute another, it is quite 
immaterial wiether he does it by his own hands or procures another to 
doit for him; and if the act when done by himself does not violate the 
rights of the owner of the patent, it does not when performed by another 
at his request. ,So, also, the purchaser, instead of repairing the article 
himself, or procuring another to do it for him, may sell the article in the 
condition in which it is to another, and the latter acquires ail his right 
to repair it. Thèse rights are ail incident to the property in the article 
itself. The purchaser does not acquire any rights in the monopoly di- 
rectly, but he does acquire the right of unrestricted ownership in the ar- 
ticle he buys as against the vendor, including, as an inséparable inci- 
dent, the right to use and enjoy it as his own, and to transfer his title to 
others. On the other hand, when the owner of the patent sells the pât- 
ented article under circumstances which imply that the purchaser isnot 
to acquire an unqualified property in the thing purchased, as where a 
license accompanies the transfer, the purchaser's rights are limited to the 
extent implied by the license, or the other circumstances. The right to 
lepair a pâtented article bought of the patentée, or to supply a part which 
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bas become inoperative or wom out, is dîstinctly declared in Wilsori v. 
RmmeaUf 4 How. 647, and in WUsm v. Simpson, 9 How. 109. If it did 
not exist, the value of most patented articles would be materially less- 
ened, and thus the owner of the patent, as well as the public, would fail 
to dérive the full benefit of the invention. There is nothing inconsist- 
ent with thèse views in the case of Cotton-Tie Oo. v. Simnions, 106 U. S. 
89, 1 Sup. et. Rep. 52. There the patented article was sold, "Licensed 
to use once only," and after it was practically worn out, and the right 
of the purchaser to use it had terminated, another person, who bought 
the parts as old iron, reconstructed thein anew into the patented article. 
If in this case the fixtures had been worn out, or had in any other way 
fuUy subserved the use for which they were intended when sold, the 
doctrine of that case would apply. 

The law of contributory infringement bas no application to the case. 
That doctrine rests on the principle that he who concerts with another 
to do a wrong is an abettor, and equally guilty with the one who actually 
commits it. Hère no wrong bas been committed. 

The complainant cannot rely upon the inconclusive statement, elicited 
upon cross-examination from the défendant Wheeler, to establish a sale 
by the défendants of paper with fixtures whieh had not been sold by the 
complainant. It would be mère guess-work to infer from that testimony 
that the fixtures thus sold were not originally made and sold by the com- 
plainant. The affirmative upon the issue of infringement is with the 
complainant, and the mus of proof is not satisfied merely by showing a 
state of facts from which infringement may be conjectured . 

The third patent describes the fixture of the second patent, but its 
claims are for combinations in which the blade has the functions of a 
stop, instead of a knife or cutter, as in the claims of the second patent. 
The claims of this patent alleged to be infringed by the défendants are 
claims 1, 2, 3, and 5. Thèse claims are as foUows: 

"(1) The eombination, with an oscillating roll of toilet-paper, actnated in 
one direction by a pull upon its free end of a stop for arresting the roll at the 
limit of Its motion when so actuated, whereby, upon the arrest of the roll, a 
portion unwound from it may be removed, substatntially as described. 

"(2) The eombination, With an oscillating roll of toilet-paper actuated in 
one direction by a pull upon its free end of stops for arresting the roll at the 
limit of its motion when sp actuated, and also for arresting the motion of said 
roll at the Ijmit of the oscillation in the opposite direction, substantially as 
described. 

"(3) The eombination, with an oscillating roll of toilet-paper, having its 
bearings out of line with its center of gravity, and actuated in one direction 
by a pitll upon its free end of a stop for arresting the roll at the limit of its 
motion when so actuated, whereby, when the roll bas been arrested, and the 
length of paper removed, the roll will automatically résume its normal posii- 
tion, substantially as described." 

"(5) The eombination, with the supporting arms, of an oscillating cote 
plate, weighted on one sidè of its pivots so as to cause the roll supported by 
it to automatically résume its normal position after being oscïUàted, atid a 
stop for llmiting the motion of said plate, substantially as described»" 
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It Î8'^n8Î6tfeçl:for the coDipIàinïlixtitiiat the Univ'ersal fixtu're sold by 
thfe dëfèndatlte; is an iniringemént «f the fiftb claim, and that when that 
fixtUMi »a' 'UEedi wdth oyalTshaped pfeckages of paper thé combinât! ons of 
the other.iclaîmaare infringed. Thia fixture has a back plate and arms 
■whicJi carry âilflat nietal core plate, .wbich is pivoted iiito them, and is 
heavleron one side of its pivot than on the other. The arms, instead 
ôf extending'oQtwardly from the back plate at right angles, and being 
rigidly connected with it, as they^are in the fixture of the patent, are 
hung loosely, upon the back plate by means of a transverse bar, to 
which they ar© attached. This baris hinged to the back plate. In use, 
after the paper has bëen mounted upon the core plate, and the free end 
of the paokîtge;is puUed, the package rotâtes upward until it cornes in 
contact with the transverse bar. If the package is so large that the arms 
wiU not carry, itbeyond the transverse bar, it is stopped, and in that 
case the paper is more likely to beisevered where it is in contact with 
Uje bar than at any other place. When perforated paper is used, as it 
is largely wîth the Unîversal fixture, the bar adds a résistance to the 
totation of the package which causes the paper to break on the line of 
the perforation. ,' To thiâ extent the transverse bar opérâtes as a stop, 
but it is obvions that the bà,ok plate itself would pperate as a stop, and 
that the tranaverse bar only does somewhat more efficiently the work 
which would be done by the back plate if the arms were immovably at- 
tached directly to it. When cylindrical rolls of paper are used in this 
fixture, and areimounted on a cylindrical core plate, which is usually the 
case, the transférée bar performs no; other function than that of carrying 
the arms. When, however, oval rolls are used in it, and are mounted 
on a core plate of a width beyond its pivoted center, which prevents it 
from passing by the transverse bar when rotated, the transverse bar/per- 
forms the functions of a stop. When a weighted core plate of the requi- 
site shape and dimensions is used in it with the oval roll paper, the 
parts perform the functions of the fixture described in the spécification, 
àhd shown in the drawings of the patent, except the cutting opération. 
The several pai"ts of this fixture, exclusive of the core plate, operate con- 
jointly when usçd ,w,ith the oval roll of paper, just as they do when used 
,with the cylindrical roll. They do precisely the same work which the 
Albany fixture does when used with oval rolls of paper, and by the same 
ifiodeof opération. The Uni versai fixture is a duplicate in ail its parts 
ttf the old Albany fixture, except that, instead of the cylindrical wooden 
apreader uponiivhich the roll of paper is moimted in the Albany fixture, 
jlt has in sorue instances the corp plate of the patent. The défendants 
Siell both the fixture and' oval paper tobe used in it. ' 

' For the reasons stated in considering the validity of the first patent, 
■bval roll paper w6s old at the tinie when the device of the patent was in- 
yented. Inasmuch as novelty does not réside in the combination of an 
'old elemeïitvîijth', other oïd, denieÈits, ,when no new mode of. opération 
reeyîlts frpm jiéiir.iCpnjoint action in the new combination, none of the 
daims of the patent can be sustained as valid which à,re to be read as 
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for a combination consisting of the oval roU and the parts found in the 
Albany fixture. The core plate is Oot an élément of either the first 
or the second claim of the patent, and it foUows that if the Universal fixt- 
ure, when used with such a roll, is an infringement of thèse claims, the 
claims are invalid. If thèse claims are given a more limited interpré- 
tation, by which a stop structurally such as is described in the spécifi- 
cation is an élément, the défendants do not infringe them. The same 
conclusions obtain respecting the third claim. The spécifie core plate 
is not an élément of that daim; and the oval roll of paper, if hung on a 
cylindrical core plate in the Universal fixture or in the Albany fixture, 
would bave "its bearings out of line with its center of gravity," as de- 
scribed in the claim, 

The fifth claim is for a combination of ail the parts of the fixture, and 
can be interpreted as one in which a core plate and a stop, so constructed 
and arrangea wjth référence to each other that they cannot pass on,e an- 
other when the cpre plate is oscilla ted, are éléments. The two parts are 
described by letters of référence to the drawings in the spécification, i — 
the stop as "M," and the core plate as "F;" a,nd, although the language 
of the spécification does not point put anything in respect to their rela- 
tive dimensions, the drawings show that they are of such breadtb, re- 
spectively, that the core plate cannot be.ro ta ted paçt the stop in either 
direction. It is apparent that, if this feature of relative dimensions were 
ignoredi the parts would not co-operatç, or would only ço-operate ira- 
perfectly, to perform the functions assigned to them of arresting the rolL 
of paper when mounted and rotated. The core plate of; this claim is 
weighted on onesideof its pivots. This is efiected when the pivots are 
arranged eccentrically to the core plate, or by attaching them centrally 
tbereto, and having one side of the core plate heavier than the other. 
In such a conjbination the transverse bar of the Universal fixture is the 
équivalent of the blade of the patent. When a core plate is used in the 
Universal fixture which is weighted or hung so that its depending side, 
when rotated upwardly, will be arrested by the transverse bar if there is 
any paper left in the roll, and will fall by its own gravity, that fixture 
infringes the fifth claim of the patent. Such a core plate is sometimes 
used in that fixture^ and thè complainant is accoMingly entitled to an 
injunction and an accounting. 

The defenseâ which rest on the prior use of the Cofiee fixture, and the 
prior invention of Richardson, do not meet the fifth claim of the patent, 
as thua interprète^. Cofiee did not employ the core plate, and Riehard- 
8on did not employ the stop of the patent. 

The complainant is not to recover costs of the suit. 
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Heysinger et td. ». Rouss. 
{ClreuU Cmvrt, s. D. New Ttrrk. Deoember 10, 1889.) 

Patents itor Invkktioîïs^Ees Adjubicata. 

The question of the validity of a patent is res adjudlcrita, where It bas been ad- 
judioated by anotber judge of the same circuit, and the parties to the two actions 
are the same, and the records substantially identioal. 

In Equity. 

Jmhxm Pusey, for complaînanta. 

John J. Jennings, for défendant. 

CoxÉv J. This is an infrîngement suit, based upon letters patent No. 
218,300, granted to Mills and Hershey, August 6, 1879, for an improve- 
ment in hair-crimpers. The patent wàs declared invalid by Judge Ship- 
MAN in the circuit court for the district of Connecticut. Hershey v. 
Blàkesley,B8 Fed. Rep. 922. That the parties to that action are, in légal 
contemplation, the same as the parties to the suit at bar, and that the 
records in the two actions are substantially identical, is conceded. The 
defendaiit has taken some additional testimony, but the complainant's 
proofs are the same in evety respect as those presented in Hershey v. 
Blakedey. I hâve examined the record and briefs, to discovera plausible 
tbeory tipon which the two causeb can be distinguished, so as to justify 
a re-examination of the issues presented. I find none. The court is now 
asked to pass upon the saitie question -which, after deliberate and care- 
fùl considération, has been decided by another judge of the same circuit, 
upon precisely the same testimony. There is no précèdent for such a 
course. The matter is res judicata. The bill is dismissed. 



Pope M anuf'g Co. ». Johnson. 

! {CirouU Court, D. New Jersey. December 3, 1889.) 

PATEKTS TOk IKVBNTIONS— PBBtlMITTAKT INITTIICTION— LACHES. , 

On bill for discovery and accountlng of sales of çatented articles by défendant 
under an agreement with oomplainant, a preliminary injunotion wlll not be 
granted to restrain défendant f rom proceeding f urthar under the agreement, where 
morethan three years hâve elapsed between defendant's flrstdefault in making re- 
turns and the filing of the bill, and the delay is not explained, and a final decree 
may be had in less than five months. 

In Equity. On biU for discovery, accounting, and injunctiou. Ap- 
plication ibr preliminary injunction. 
Wetmore & Jenner, for complainant. 
PhUip J. O'Reilly, for défendant. 
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Wales, J. The complaisant has brought suit against the défendant 
for a discovery, to compel him to make returns of sales and payments of 
royalties, according to the provisions of an agreement of license betweea 
them, and to enjoin him from making, using, or selling any of the pat- 
ented articles raentioned in the said agreement. By this' agreement, 
dated April 1 , 1885, the défendant was to make monthly returns of sales 
and payment of royalties to the complainant on or before the lOth day 
of each month, and to perform certain other stipulations as to places of 
sale, advertising, etc. It is charged that the défendant has not made 
any returns since January 1, 1886, nor paid any royalties due since 
November 30, 1885, and that notwithstanding fais default in this regard 
he has continued to sell the patented articles. The bill was filed July 5, 
1889, and, pending a final hearing and decree, asks for a provisional in- 
junction of the same ténor, force, and efFect aa the injunction thereihbe- 
fore prayed. An interlocutory decree of this kind is made only when 
the complainant, being free from fault, has been vigilant' in assei-ting 
his rights, and it is considered to be necessary to protect bis propertyor 
business from irréparable loss. More than three years had elapsed be- 
tween the first default of the défendant and the filing of the bill. This 
long delay in bringing suit has not been satisfactorily explained or ac- 
counted for, and, as a final decree may be obtained in less than five 
months from now, the complainant will not sufFer much additional loss 
or damage during the intervening period. A preliminary injunction has 
been refused where the lâches of the complainant were less serious than 
they bave been in this case. Spérry v. Ribhana, 3 Ban. & A. 260; Spring 
v. Machine Oo., 4 Ban. & A. 427. In Bomll v. Crate, L. R, 1 Eq. 388, 
an interlocutory judgment was refused on thé ground of delay, bercause 
the plaintiff had known of defendant's infringement in August, and did 
not file his bill until the following July. See, also, High, Inj. § 7. For 
the reason stated the présent application must be refused. 



PniLADEIiPHIA NOVELTY MaNUp'G Co. V. RoUSS. 
(CireuM Court; S. D. New Tork. December 9, 1889.) 

TbADB-UaBKB— IlTPBmeEMENTS. 

Com^klàinant puts up its halr-crimpers in packages, In a red pasteboard bost, on 
the cover of which is a whijtp label with a black border, and In the center the head 
of a woman, with hair curled, together with the words "Madam Louie, Common- 
Sense HairCrimper." Défendant d'ealt in crimpers packed in a similar manneir, 
in red boxes with white labels, and in tbe center of the label is the head of a f emale, 
surrounded by the words, "The Langtry. Elégantes. One gross, Na 1, Black, 
Hair-Crimpers. " Uomplainant'scrimpers were smallerthan defendant's, andmucfa 
heavier, and the wraçper» were unlike In length, and in the words printed tbereon. 
Défendant had the prier right to the use of the white label and the central vignette, 
and the labels were dissithilar in form and gênerai appearance. There was no évi- 
dence that any one was ever ipisled by any resemblance betweon tbai two. JSeIct 
that défendant did not infringe complainant'» trade-mark. 

In Equity. 

Joshùa Pmey, for complainant. 
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John J.Jfkinings, îovdeîQndaaté' . ' 

CoxÉ, J. Thisis an actionfor theînfrîngementofatrade-mark. The 
WU allèges. Jthafethe complainantis iengaged in manufacturing and sell- 
ing bair-crinipBrs which are putup in packages of 12, and wrapped with 
a tan-colored paper, which is held in place by a rubber band. Twelve 
of thèse pàekagès are placed in a red pasteboard box, on the cover of 
which is a white label, with a black border, "and, as a distinctive trade- 
mark, in the denter, the head ôf à woman, with hair curled, together 
with the words, 'MadamiiLouie, Çommon-Sense Hair-Crimper.'" The 
[défenses are—^Mrst, that the complainant is not entitled to'the exclusive 
' ,use of thô alleged trade-mark; &ndi second, thàt the défendant does not 
infringe. 

The défendant deals in crimpersnnanufactured by the Blakesley Nov- 
iclty Gkimpahy, which are packed, in â manner similar to the complain- 
ant^s, in réd:boxes, with white labels,i and are sold by th« gross. In the 
oenterof the label is the head offa female surrounded ty the following 
woïda: "The. Langtry. Elégantes,' One gross,: No. 1, Black, Hair- 
îGrimpera»" Eôra moire minùtarand àoourate description of the two labels, 
see Mànufadurimg (Jo. V. Naœlty (h.,<&7 Fed. Rep. 36S. It will beaeen 
that the onljr marked similatity^ibetween the two is found in the faCt that 
both are white; and bave the oeàfeal vignette; but thèse features the de- 
! fehdant had a perfect right to uèe^-rr^ better right, in feot j than the com- 
pMinant;! Long before the.ûqmplaiiiànt's predëcessors had àdopted their 
^design, the predecessor ôf the defèndant's vendor had sold crimpers packed , 
bj^fthe'grossiiiaa pasteboaM box, bn theîcover of which was a white la- 
feel witl; a Wiack borderj in the oeiiter of the label, "the head of a woman 
imthihaircçrlédi?' and overtha head the wordsi MHair-Grimpers.'' Busi- 
■me^s nïi|fprttinés ûecesSitated the diècontiniiance of this label for two or 
three years, hlit, in a légal sensé; itwas-never abatidcHied. So far as 
the distinctive trade-mark is concemed, there is, manifestly, no liability. 
The défendant had an indisputablfi..rîght t.Q the white label and the cen- 
tral vignette, and in other respects there is no resemblance between hia 
label and the copaplaijiant's. They are 4.issiniilar in form, language, 
type, and gëftèr'âl a|)pearàfacé. ' ' ■' '*' i !' 

The conte^îtipip^is therefore naip:QFÇ>d,down to the.qoestion whather 

any right of the complainant is violated because the defendapt sells 

^j(}ri,mpp]r8.,]wr^pped,in tan-colo|i^,pîiper, and, pàckëd ïji'red boxpè. , ît is 

ithcujghtthat the affirmative ofthis proportion cannotbemaint^ined, 

"'4^9jVfi^^isài S.p i^ the absenckiçéjp^of tnHt pûrçhaseis'hàve béen de- 

.'deivôd;; Thére'ia, of course, a genieral; similarité be|ween ail crimpers 

;^iJiii8 ^jil,;fi^ifl|tit'nddne who,4^é^^ distinguish- 

-iog jFéatiïres'pf the cômplainant'sjariirfpersv and pseferted them tothè d&- 

:j^(gnâÉahi'sJ|i)^lâ Jèver^^m for llie fdttù#,, In addition to 

jàfediflfeite»eea!wf.the labels,- before adverted. to, the complainant's crimpers 

are smaller than thè âèfôridant'ëi afeâ' much heaivîèr,— -à box of them 

weighing over three times as much. The wrappers, too, ai-e "unlike. 

The defendant's wrapper is about two.aadone-fourth^inches in leùgth, 
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and contains nothing but theprinted words of the "Langtry" white label. 
The complainaht's, on the éontraty, îs neafly four incheainilength,. and 
in addition to the words of the "Madam Louie" white label, there ap- 
pears the complainant's vignette, directions foï.use, and a caution against 
"spurious imitations." In short, there are marked différences in every- 
thing, except in the color of the boxes and wrappers; and thèse diffétenceiB 
are so pronpunced and unmistakable as to overshadow the typo points of 
similarity, The language of Mr. Justice Fibld, in Tobacùo Co. V. Mmery 
128 U. S. 182, 9 Sup. et. Rep. 60, seema applicable: 

"The judgment of the eye upon the two is more satisfaetory thari évidence 
from any dther source as to the possibility of parties being misled soas to take 
one tobacco for the other; and tbis jndgment is against any sucb possibility. 
Seeing, in such case, is believing; existing différences being at once per- 
ceived, and remaining on the mind of the observer. There is no évidence that 
any one was ever misled by the alleged lesemblance between the t wo designs. " 

There is no such évidence hère. The proof is overwhelmingly to the 
effect that a purchaser really preferring the "Madam Louie" crimpers, 
and desirous of procuring them, could not be deeeived by the défendant'» 
crimpers, unless she were afflicted with partial blindness, an arrested 
mental development, or an unusually heedless disposition. The la\?,çan- 
not take cognizance of conditions so abnormal. In Adams v. Hekà, 31 
Fed. Rep. 279, the court, in dealing with facts-quite similar tp those 
in hand, observes: 

"The complainants could not obtain a trade-mark for the form of the sticks 
of chewing gum they might manufacture, nor by the usé of a peculiat foTm and 
décoration of the boxes tliey riiay use to hold the sticks of gum , nor in the màn- 
ner in wliich the gum might l>e placed in the boXeS. Thèse quaiities and forma 
are common to the manufacture, and may be made similar without injury to 
otliers who may use the same forms. * * * Thecomplainantscannotnow 
80 broaden and enlarge tlieir trade-mark as to cover the whole bqx, with all,it8 
ornaments and forms of piitting up the gum, and the colors iised in such déc- 
orations, and thereby prëvent otliers from using thèse forins of putting up 
gums forsaltf." 

The trend of the law is st^-ongly towards the proposition that, in ordi- 
nâry circumstances, the adoption of packages of peculiar foç-m and color 
^ilone, unaccompanied by any distinguishing symbol, letter, siga, or 
seal, is not suffiçient to constitute a trade-mark. Fleischmanny. Stark^, 
25 Fed. Rep. 127; Fairbanks v.Jacobvs, 14 Blatchf. 337; Sçwing-Ma- 
chîne Co. v. Oibbena Erame, 17 Fed. Rep. 623; Moorman v. Hoge, 2 Sawy. 
78; Faberv. Faber,A^ Barb. 358; Davis v. Davis, 27 Fed. Rep. 490; Falk- 
inbwrg v. Ittcj/,. 85 Cal. 62; Chemicai Co. v. Stearns, 37 Fed. Rep. 360; 
Browne, Trade-Marks, §§ 271, 272. The courts will hâve time for little 
else, if they undertake to meddle with and regulate the color and size of 
the wrapping.paper and boxes in which a shnp-keeper displays his wares. 
Trade should not be hampered by vexations restrictions in piatters, ^p-; 
parently, Bo trivial. . ,. 

As the disiinctive trade-mark of the complainant has liot been in- 
fringed, and as the public hâve not been deeeived by the defendant's acts, 
it foUows that the bill shxjuld be dismissed. 
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PHUiADSLPHIA. NoVELTY ManUF'G Co. V. BlAKESLEY NoVELTY Co. 
(Circuit Court, D. Conneetiout. December 10, 1889.) 

TBADB-IlAliKS — InPWNGBMENT. 

Complainant places its hair crimpers In abright red box, baving a -wblte labeV witb 
a black border, and on the label the words, "Madame Louie, Common-Sense Hair- 
Crimpers. Patented Awgust 5, 1879, " ?forming a column of four Unes above the rep- 
résentation of the head andbust of a woipan wlth ouried hair, below which are the 
words, "Friseur Renommée. To hide thé crimper, in doing up the hair, turn the 
«nds under. " Sefendant's hair-orlmpers are placed in a bright red box, of différent 
8ha|ie from complainant's box, as the^box is presented to the eye, on which is a 
white label, bearing the words, "The Lahgtry Elégantes, " in a column of two Unes 
above the représentation of the head of a woman with curled hair, at one side of 
which are; the words, "One Qross, " and «rt the other side the words, "No. 1. Black, " 
and below which are the words, "Hair-Crimpers. " The use of tbe représentation 
,: of the woman's head by defenaànt'& predéoessor anted'ated its use by complain- 
. ant's predecessor, ^Helo; that there was no Infringement of complainant's trade- 
mark. 

In Equity. Bill for înfringement of patent. For motion for prelim- 
inary ihjunction, see 37 Fed. Repi S66. 
' Xoèhhm Pysey, for complainant. 

Joh/n J. Jennings, for défendant; 

* SHiPMAiï, J. This is a bill in equîty to prevent the alleged infringe- 
nuent of a trade-mark, and has now been heard upon final proofs. A 
iliption for ptëliminary injunction hâd been previously heard and de- 
nied. 37 Ped. Êep. 366. The fi,nding of facts upon that motion was 
correct, except that I was mistaken in saying that " the crimpers are or- 
dinarily sold by the box, or are shown to the purchaser in the box." 
They are sold to the consumer by the small package, from an uncovered 
recÉ box. What is styled in the bill "the distinotive trûde-mark," i. e., 
^è printed m^tter upon the label, and the picture of the head of a wo- 
iban with hair curled, or, in other words, the labelitself, is not infringed 
by the defendant's label, for the reasons stated in my former opinion. 
The complainant's label, with its words, symbols, and distinotive ap- 
pearànce, not having been simulatëd, and the defendant's box, with its 
label, not beirig adàpted to deceive or mislead the purchaser, is the use 
©fthe same orsimilar colors of wrappers and of boxes to be enjoined as 
infritigingthetightsof the complainant? The answer must be in the nég- 
ative, unless the complainant's trade-mark proper has been imitated to 
sotnè extent,; or unless there is a coiorable fesemblànce between the two 
iô'arks. Thé' csiso Of the complainant against Rouss (39 Fed. Rep. 273) 
v^jis recéntly heard in the circuit court for the southern district of New 
Yoi-k upon the same record which was used in this case, and nothing 
need be added to the statèment of the law by Judge Coxe in regard to the 
irlj^hts of a- manufa;cturer to the exclusive use of & particular color, when 
no mark or symbol haa been simulated. The bill should be dismissed. 
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MuMM et al. V. Kmsi. 
(Circuit Court, S. D. New Tarie December 17, 1889.) 

Tbabb-Mabks — ^Inbrinoembnt — Injunction. 

The use of a capsule of tbe same color as that used by complainants on bottles of 
Champagne will not ba enjoined, where there is no attempt at deceptioa thereby, 
and where other labels used by défendant ara M unlike tfaose of complainants that 
no mlstake could arise between them. 

In Equity. On bill for injunction. 
Roland Cox, for complainants. 
Louis C. Raegmer, for défendant. 

CoxE, J. The complainants, in France, and the défendant, in this 
state, are engaged in the production of Champagne wine. The wines 
of both are sold in this country. The complainants use a rose-colored 
capsule upon bottles coiitaining wine naade by them known as "Extra 
Dry." They seek by this suit to prevent the défendant from using à 
capsule of similar color. It is conceded that he bas the right to the words 
"Extra Dry," and that he may offer his wine to the public in the con- 
ventional Champagne bottle with a capsule of any color except rose-color. 
No fraud is proved. There is no attempt to show that any one bas been 
misled or has ever bought the defendant's wine for the complainants' 
wine. Indeed, it must be admittediliat déception is absolutely impos- 
sible, unless practiced by some one other than the défendant. When 
the wine leaves his hands no rational being can mistake it for the com- 
plainants' wine. The defendant's bottles are provided with labels em- 
phatically unlike the complainants' labels, which announce that the 
wine is made by the Pleasant Vallej' Wine Company, and is known aa 
"H. B. K." But the complainants argue that, in theprocessof cooling, 
the labels are liable to drop off, and that a dishonest î)ar-tender raight, 
by leaving the neck of the defendant's capsule on the bottle, induce an 
ignorant or unwary purchaser to take it for the complainants' wine, even 
though the complainants bave their firm name embôssed in large letters 
upon the capsule. That this might be donc is possible, but it is not 
probable, A man of average intelligence, exercising ordinary care, 
could readily ascertain the différence. If the large label were washed 
off, the small one would still remain. If that were removed also, ;the 
lettering on the top of the capsule, the absence of lettering on its neck, 
and the name on the liberated cork would still be left to tell the story. 
In addition, there would be the absence of complainants' narrow neck 
label and nietal cap for the cork, and also the différence in theflavor of 
the wine itself. If, in spite of ail this, he were imposed upon, he cer- 
tainly would not be undeceived by a différent colpred capsule. The 
part played by it would be infinitésimal and unnecessary. If the vendor 
happened to be a kiiaye, and the purchaser an imbécile, ail inanuei; of 
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imposition might be practiced, espeeially if previous potationshad com- 
bined with nature to mate the lâtter oblivious to surrounding occur- 
rences. For such conditions, however, the défendant is not responsible. 
In short, inftiiipment in this cause is reaclied througbssuch a succes- 
sion of improbable "ifs" that the doctrine, if pushed a few steps fur- 
ther, wpijld .drivCiftll competitors from the field. The law cannot be so 
refined;.it cannot deal with hypothesis and conjecture. The défendant 
îs not an! ' itQpbStbf. He ià not representing himself or his wares in a 
false light. He is openly and plainly advertising his wines to be exactly 
what they are. It was necessary for him to use a capsule of some kind. 
Almost ail colors harmonious for this use, such as gold,,silver, and white, 
had previously been appropriated- by other dealers in Champagne. He 
coulcl hardly sélect a capsule without coming in contact with some of 
tliem. He. chose rose-color, as he had a right to do. If he had simu- 
lated the Çompkinants' labds iti other respects, a différent proposition 
■would hâve been presented. As it is, thère is nothing of which to préd- 
icat© a décree against him. No authority has been cited which, in ray 
judgment, sustains theadvaûced position contended for by thecomplain- 
anta. The bill is dismissed. 



The NoRMAinjiB. 
O'SulliVak «. La CoMPAONiE Gbkkbale Trakbatlaktique. 
' Samb et (rf. 1^. The Normandie. 

(î>i«trlct Court, s. JD. JTeiP Forlt Novflmber 20, 1889 

î.'A»MiRAtTr— Oo'liroTmRBNT ACTkJIss m Rbm an» m Fbbsottàu. 

, Â suit ira rerii Bnd a suit in personam, aiising out of the same cause of action, 
may be brought concurreotly in the same court. 

2. BAMB— ApPWCATION for BtAT of PROCSaDINOS. 

Wnen a suit in rem and a suit in pèrsotiam are brought oonourrently for the 
same cause, of action, the question whether one ahall be stayed until the remedy is 
ezhausted in the other is wholly a question of çractice, to be determined with réf- 
érence to the ct^hvenient adiiilnlstratlon of Justice. 

'8. SltFOSITIONë^DB BBNB ESSB^FintTHBB BrAMINATIOK. 

Where, on taklng testimony.de bene esse, the cross-ezamination of wltnesses has 
been ended in ignorance of faots matèi?ial toa furthërcross-ezaminatlon, the court, 
upon proper affldavlts, can lùake such order as may be just. 

lii AdmiraJty. Exceptions and inbtion to dismiss sfecbnd libel. 
Qmdert fin». , (S. ft'. Jones, of cbùnsel,) for daimants. 
Garter & Lèd^ard, for Mhéiant. 

' <Bep6rted by ïdiraïd €. Bénedict, Esq., of thé NeiVtr York bar. 
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Beown;, J. I cannot sustain the respondents' exception that the pend- 
eney of the former suit in persmiam constitiites a bar to the subséquent 
suit in rem for the same cause of action, though both suits are in this 
court, aud undetermined; nor is that a suÈBcient ground for any stay of 
proceedings in either suit. ; In the case of Insurance Co. v, Alexandre, 16 
Fed. Rep. 279, the rule that obtains in this country, it is believed, waa 
accurately stated, to the effect that a prier suit pending is not a bar 
.]Brhere the relief that may be given, or the remédies available, in the two 
Buits are différent, though a stay may, in a proper case, be granted. To 
tJie authorities cited in tiiat case may he added Watson v, Jones, 13 Wall. 
715; Buck v. Oolbaih, 3 Wall. 334; and the récent case of Insurance v. 
Wager, 35 Fed. Rep. 364. Though Dr. Ltjshington once dismissed a 
subséquent suit, the later English cases sustai?i only a stay of proceed- 
ings. ne Bold Buccleugh, 7 Moore, P. G. 283; The Mali Ivo,'L. R. 2 
Adm. & Ecc. 356; ThePeshamr, L. R. 8 Prob. Div. 32, The fifteenth 
rule of the suprême courtin admiralty, by implication, prohibits only the 
joindpr of the ship and owners in the same suit. Thescare independent 
Buits. No one has e\^er supposed that rule to forbid a suit in personam 
to recover what was not realized upon a prior judgment in r«m, ot vice 
versa. In the récent case of TlieJessie WiUiamson, 108 U. S. 305, 2 Sup. 
Ct. Rep. 669, a collision case, Mr. Justice Blatchfokd, in référence to 
rule 15, says: 

It "excludes the joining in one suit of the vessel and her owners; but it 
does not prevent the introduction into the libel of allégations as tothe owner- 
Bhip of the vessel atthe time of the collision, with a view to a proceeding to 
obtain such ultimate relief in personam, on the basis of a recovery in rem, 
as the Ubelant may beentitled to." 

If successive suits, upon the same demand, may be maintained in per- 
sonam and in rem, or vice versa, nntil satisfaction is obtained, it is wholly a 
question of practice whether the two may be brought concurrently, or 
whether the second suit shall not be allowed nntil the remedy in the first 
shaU be exhausted. That question must be determined with référence to 
the convenient administration of justice. Rev. St. §§ 913, 918, rule 46; 
The Hudson, 15 Fed. Rep. 162, 175. Where the actions are in différent 
courts, and either remedy may be sufficient, it would be oppressive to pro- 
ceed with two actions at the same time. In admiralty suits, when both ac- 
tions are in the same court, no préjudice can ordinarily resuit to the défend- 
ant from concurrent suits, since, in the usual course, both would be heard 
together, and the costs can be adjusted according to the circumstances, be- 
ing in part imposed on the libelant, if that be équitable. In suits for col- 
lision the exigencies of maritime affaire would make inexpedient and un- 
just any rule of practice that would prevent the filing of a libel in rem 
merely because there was pending a prior libel in personam, or vice versa, 
since either alone might be insufBcient to insure satisfaction, The libel- 
ant is often obliged to proceed against foreign owners, or foreign ships, at 
the moment that chance may bring them within the jurisdiction. The 
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owners oiay be temporarily hère, and the ship not hère, and never ex- 
pected to be hère; or, if expected, not expected for a long time. The sh^p 
iriay be hère, while the owners are not hère, and hâve no other known 
property hère. If service is not obtained when opportunity for service oc- 
curs, it naay never be obtained; or, if obtainable afterwards, the lien in 
rem may in the mean time be lost by delay, through the sale of the res, 
or by subséquent claims. Thèse considérations applywith spécial em- 
phasis to maritime causes; and a practice that prohibited such concur- 
rent suits would tend to defeàt, ratner than to promote, the administra- 
tion of justice. As no harm or substantial préjudice or inconvenience 
can arise to the défendant by the allowance of such concurrent suits, 
which will, in the ordinary course, be tried together, I must overrule 
the exceptions and deny any stay of proceedings in either suit. The 
dépositions already taken in the earlier action are an independent matter. 
Upon proper affidavits showing that a further cross-examination of the 
witûesses is necessary, and that thé stipulation was given, and the cross- 
examination ended, by the respOndents' counsel in ignorance of facts 
material to a necessary further cross-examination, the court can naake 
such ordér as may be just. 
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Briggs Excursion Ce. v. Fi^mino. 

(Circuit Court, D. New Jersey. November 25, 1889.) 

AduibaIiTT — ^WBONGrni. Attachment. 

A libelant who procures the seizur© and détention of vessels for the pnrpose of 
enforcing an alleged lien agaiast them, without an order of court, whien, on the 
tacts stated in bis libel, he bas no lien, is liable in damages to the owners, even 
tbough be acted in good faitb, as an attacbment issues as of course in such cases on 
the nling of tbe libel, ànd a spécial order of court is not required. 

At Law. On demurrer to replication. 

Trespass by the Briggs Excursion Company against Walter M. A. 
Fleming, for alleged wrongful seizure and détention of plaintiff's prop- 
erty. On August 12, 1886, the défendant filed a libel m rem, in the 
United States district court for the district of New Jersey, against the 
steamer General Sedgwick and the barge Republic, in a cause of dam- 
age, civil and maritime, for the breach of an executory contract in the 
nature of a charter-party. On the same day process of attachment and 
monition was issued to the marshal, by virtue of which, on the follow- 
ing day, that ofBcer seized and took in custody the vessels named, being 
the property of the Briggs Excursion Company, the plaintiff in this ac- 
tion, and held them until released on bond. The allégations of the libel 
were, in substance, that the vessels were owned by the plaintiff corpora- 
tion, and that the plaintiff and défendant had entered into a contract, 
which is recited at length in the libel, to the effect that the Briggs Ex- 
cursion Company had agreed to charter the two vessels to the défendant 
for a da,y's excursion; that when the day arrived for the fulfiUment of the 
contract the vessels were not ready, and the défendant was compelled to 
hire other beats, and was put to great loss and damage, amounting, in 
ail, to $1,282. On the return of the writ the plaintiff appeared, by ita 
proctor, in the district court, only to make exceptions to the libel, and 
object to the jurisdiction of the court, and after a hearing the libel was 
dismissed for want of juris<iiction. See The Genercd Sedgvmk, 29 Fed. 
Rep. 606. The plaintiff thereupbn brought this action for an illégal 
seizure. The défendant bas filed two pleas to the déclaration: (1) The 
gênerai issue; (2) justification, in that the writ was issued by the order 
of the district court. To the first plea there is a joinder; to the second 
plea there is a replication that the writ was illégal and void, for the rea- 
son that the court had no jurisdiction of the matters alleged in the libel. 
Demurrer to replication, and joinder. 

Mark Ash, for the plaintiff, cited 1 Wat. Tresp. 391; Id, 510; Kerr v. 
Mount, 28 N. Y. 659; Ohapman v. Dyett, 11 Wend. 31; Smith v. Shaw, 
12 Johns. 257; Hayden v. Shed, 11 Mass. 600; Oodringtonv. Hoyd, 8 
Adol. & El. 449; Parscm v. Uoyd, 2 W. Bl. 845; Wehle v. BuMer, 61 N. 
Y. 245; Miller v. Adam, 52 N. Y. 409. 

Robt. H. McCarter, for défendants, cited Hen. Adm. 337; The Adolph, 
5 Fed. Rep. 114; Thompson V. LyU, 3 Watts. & S. 166; 2%e Evangelismos, 
12 Moore. P. C. 352; The Gathcart, L. R. 1 Adm. & Ecc. 314; The Kate, 
v.iOf.no.lO— 38 
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10 Jur. (N. S.) 444; Tumhullv. Strathnaver, L. R. 1 App. Cas. 58; 2 Add. 
Torts, § 856; Leigh v. Webb, 3 Esp. 165; WyaU v. WhUe, 6 Hurl. & N. 
371; Grove v. Van Duyn, 44 N. J. Law, 661. 

Wales, J. The question raised by the demurrer is whether alibelant 
■who procures the seizure and détention of vessels for the purpose of en- 
forcing the payment of an alleged lien against them, wbén, on the facts 
stated by hita ii^ bis libel he had no lien, is liable to respond in dam- 
ages to the owaere of the property as for a trespass. The positions taken 
in support of the demurrer dépend on the theory that the process of 
attachment was issued by the spécial order of the dîstriot court, which 
had à getieral jurisdiction of the subject-matter of the libel, although in 
this instance the court may hâve aoted in excess of that jurisdiction. 
It is conceded that the writ was impïoperly issued, but, at the same 
tihie, the défendant claims that this was the error of th« court, and not 
bis own. The record of the district Court, and the practice of the ad- 
miralty courts in this circuit, do not sustain the défendant iû this con- 
tention. That practice and ttie; admiralty rules do notrequire a spécial 
order of the court for the issuingi of writs of attachment on libelsinren». 
The ordinary practice is for the libelant to file his libel with the clerk 
of the court, with a stipulation f CE Gosts, and the writ is issued by that 
^ofïîcer, in most cases, as a matteï of course. Ben. Adnj. §415. But in 
. libels in pemmmi.ïio warrant foi the arrest of the person or property of 
a défendant ^ijlhe issued for. a, sumexceeding $500, unless by the spe- 
. cipl order pf tt^ 'court, upon^ffiidavjt or otjher proper proof showing the 
; ipropriety thereof. Adm. Rule :7 , : : Such writs hâve been issued out of 
;the,distriet «jurtsin this circuit» ip; the manner.tmd-according to the 
practice just stated, for many years past; and any person who conceived 
. that he had a maritime lien or daim ,cpuld obtain a wfit by flling his 
• libel in rpa, :0E; in perso?p3ni,; aa the pa^rticular ciroan^stanoes pf his case 
! r^quired. ..ilf, the proceeding was im, rem, the writ would be issued by 
; :the:cle?k;ff|f th« court in whose,pfiÇpe,the libel h{^dbefim,ifiled, without a 
jspecial .Q,rder of the judge, or of the court; but, i^t^e proceeding was 
; miperso^am fp!: the arrçst pf thç défendant pr his prpçerjtyi the allowance 
loif thewrit bytbe court wonld^hey^uisite. Itia not true, therefore, 
■; that the attachment of the plaintiff s yessels wasordered or direoted by 
it^e court. In point of fact, the attention pf the cçrârt -was ,for the first 
.,itime,drawn: tpi-,the case when the exceptions tp the li.'b©L; were heard, and 
.j^hçn it Tya? admitted by ;the défendant that he had inistaken the form 
pf his remedy.' Analogies drawn frpm criminal .prpceedings are not 
, ^applicablp, :A ;person making/aii affidavit befpr)9!;ai.magi8trate, who 
, thereupori issuQ^ a warrant of arrest for a felpny,when the facts sworn 
tp do not çQn,?titute a felonious' offense, will not, , in the, absence of col- 
. luçion of malice, be liable tp the party arrested for.false imprispnment. 
But this does not resemble a proQeéding in which a libelant obtaina a 
.'Writon his flîvp.ftpplicatioi;, ; without the copsentior kapwledge of the 
^, court, in thc! latter case, the party .acts on his own responsibility; in 
^ the fprpieï, the magistrate ejcercises his officiai, judgmeijty and his error 
wUl not be imputed to the party who makes the compïainti , 
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It îs also însîsted by the défendant that the déclaration does not charge 
him with bad faith or malicious motives in attacbing tbe vessels, and 
that 80 long as he acted in good faith, and without evil intent, he can- 
not be held liable for the erroneous order:of the court. But this prop- 
osition, like the others, assumes what is not true, namely, that the at- 
tachment was ordered by the court. If the défendant was honestly 
mistaken in adopting the course he did, it raay affect the quantum of 
damage?, but does not justify the wrong done to the plaintiffs. A void 
writ taints with illegality ail that may be done under it. In O'Brien 
V. Eoosevdt the plaintiff was indebted to the défendants in the sum of 
$400 for repairs to the plaintiffs vessel. The défendants caused the 
vessel to' be libeled and seized by process issuing out of the United 
States district court. The libel was subsequently dismissed for want 
of jurisdietion, on the ground that the repairs had been made in the 
home port of the vessel. On an action brought for damages in the 
court below, the jury found for the plaintiff, and the verdict was sus- 
tained. In The Margaret Jane, L. R. 2 Âdm. & Eco. 345, the suit was 
brougbt to recover £2,500 for salvage service rendered to the arrested ves- 
sel arid cargo, the value of which had been reported by the receiver of 
wreck to be £746. By a pifovision of the merchant shipping act (25 & 
26 Vict. ç. 63, § 49) the court had no jurisdietion pf salvage causes in 
which the value of the property saved was under £1,000. The plain- 
tiffs eventually abandoned their suit, and, on motion to condemn the 
plaintiffs in costs and damages, the court decided that, "although tho 
services of the plaintiffs are of considérable merit, yet as thé vessel had 
been detained after they knew, or had the means of knowing, that the 
report of the receiver waé substantially correct, the motion should be 
granted." In The GztAcart plaintiffs in admiralty were condemned in 
damages, on the ground that, with adéquate knowledge of the circum- 
stances, they had arrested the ship when no money was due to them. 
The court there said "the plaintiffs had full knowledge of the facts, and 
must be held to the légal effect of their own engagements. If they had 
regarded the terms of those engagements, they would bave known they 
had no rîght to arrest the vessel." Thèse authorities exhibit the légal 
conséquences of improperly causing the arrest of vessels by admiralty 
process. î%è Evangelismoa is an exceptional case, and the reasoning of 
the court on the facts is not above criticism. Besides, tha,t case is not 
directly applicable, as there was a disputed fact before the court, but 
hère the facts were ajscertained and known before the attachment was 
issued. To enforce the payment of liens and the recovery of maritime 
claima, in admiralty, it is often necessary to use sujnmary means, and 
the fact that proceedings in rem require the attachment of property should 
make suitors cautions in feausing the arrest and détention of vessels 
which aréactively engaged in business, and especially in a case like the 
présent pne, where the défendant, by the exercise of à litUe forethought, 
might hâve known thàt he had no right to seize and bpld the property 
of the plaintiff; The demurrer is overruled. 
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SiABBooE V, Raft of Railkoad C3hoss-Tib8. 

(District Court, D. Souih CaroUncu November 0, 1880.) 

1. Ai>iintAj.TT JnBisDioTioK—CoLLisioiî— Rapts. 

Rev. St. U. S. S 8, definea"ve88el" as including"every description of water-craft 
or other artlScial contrivance used, or capable of being used, as a means of trans- 
portation by water. " Held, that a raft made of cross-tlea, used as a convenient 
mode of bringiog tbem to market, manned by a pilot, crew, and cook, who lived 
and had shelter tneréon during the voyage, whiohlasted many days, and propelled 
by tbe tides and by pôles and large oars, was a vessel, so as to give jnrlsdiction 
to admiralty of a libel in rem against It for a collision on navigable waters. 
8. Collision— Kboligenoe—Evidbnob. 

A dredge 20 feet -wide by 60 feet long, baving a ligbter 40 feet long and 14 feet 
beam on one side, and a smaller one on the other, was at anchor at night in a navi- 
gable river not less than 1,000 feet wlde, and lay two-flfths of the width of the 
ohannel f rom one shore. She carried the legally requlred light to indicate that she 
was at anchor, and the river was straight for about half a mile. She had out 6 an- 
chors, and no teoansof locomotion.' There were no range or shore llghts. A pilot 
on a raft 100 leeii square, -fioating down the stream, who had had long expérience, 
saw the lights on the dredge long before he reached her, but hàving never seen a 
vessel at anchor there, and thinfting' she was in motion, took no précautions until 
t^ithin 160 yards. He then went promptly to work, and nearly escaped collision; 
but, owing to having another raft attached, collided with the dredge. The raft 
had no régulation light, but had a large flrè on it. Thé evideiice was conflicting as 
to whether the raft's crew and the men on the dredge were feleep. The raft had 
been on that side of the river nearest which the dredge lay, but when the làtter was 
dlsèoVered to be at anchor it was pushed to the other side. The river was àt a uni- 
form depth of 8 feet, shoaling towards tbe shore. One end of the raft took bottom, 
and the current swung the other end around, causing tbe collision. Held, that the 
dredge was hot in def ault, but that the pilot'g misreading the signais watt négli- 
gence, readering the raft in default. 
8. Samb— Damages. 

Damages for such collision include oostof repairs, compensation for Ibss'oftime 
Wlthin which repairs should hâve been made, and relmbùrsements for ezpenses in- 
curred in saving property, but not punitive damages. 

In Admiralty, Libd for collision. 
W. H. Parker, Jr., for libelant, 
/. JV. Nathan», for claimant. 

SiMONTON, J. The libelant is the owner of a steam-tÎTedge tised în 
oiining phosphate rock from the bed of navigable streams. While at 
anchor in the stream of Stono river, a navigable salt^water river, on 13th 
September last, his dredge was run into by a raft floating down the 
stream with the tide, and injured. He brings this libel in rem. An 
exception is taken to the jûrisdiction. Will a libel in rw» lie against a 
raft for collision on navigable waters? The précise question hashpt been 
decided inany case reported. Chief Justice TANEXi in Tamev. Four Oriba 
c^Lumher, Taney, 533, wasof the opinion that rafts anchpred.in |tt stream, 
although it be a public, navigable river, are not the subject-matter ot 
admiralty jurisdiction, when the right of property or possession, alone 
is concerned. In that case he refused to allow salyage for sayipg rafts. 
But his décision went off on the cu^tom of the Chesapeake. See MJly 
JTiousandFeetofTimber, 2 Low. Qi, In Jonea y, The Ood/Bargeiy 
3 Wall. Jr. 53, — a libel for çpllisjitm, Tr-Jvistice GB^BRiiieid, with 
respect to coal-barges: "Mère opeu chests or boxes of smâll corn- 
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paratîve value, which are floated by the stream, and sold for lumber at 
the end of their voyage. A remedy in rem against such a vessel, either 
for its contracts or its torts, would not only be worthless, but ridiculous; 
and the application of the maritime law to the cargo and hands em- 
ployed to navigate her would be equally so. * * * Every mode of 
remedy and doctrine of the maritime law affecting ships and mariners 
may be justly applied to ships and steamboats, but could hâve no ap- 
plication whatever to rafts and flat-boats." Since this décision, how- 
ever, other judges havehad wider views of the jurisdiction of admiralty. 
In The General Coss, 1 Brown, Adm. 334, a scow — a mère float or lighter 
— was held to come within the jurisdiction of the court. In The Pio- 
neer, 30 Fed. Rep. 206, a steam-dredge was held subject to a maritime 
lien for supplies. In LHsbrow v. The Wakh Bros., 36 Fed. Rep. 607, a 
barge without sails or rudder, used for transporting brick, on which men 
are employed for loading, carrying, and delivering brick, is held sub- 
ject to a lien for wages of the men in thia service. In The HezeldaK 
Baldwin, a canal-boat used asafloating elevator, having no motive power 
of its own, or capacity for cargo, is held maritime property. 8 Ben. 
556. In this circuit, Judge Bond held that flats on which maohinery 
for digging phosphate in navigable streams, and the lighters attached to 
them, were vessels, and that the hands employed on them had a lien 
for wages, and material-men a lien for su pplies. Miller & Keliy v . Dredges, 
MS. Circuit Court S. 0. 1884.' So, also, with respect to salvage, other 
judges en tertain différent views from the latechief justice. In Mfty 
ThousandFeet of Timber, 2 Low. 64, Judge Lowell held that a salvage serv- 
ice is performed when a raft of lumber is saved from péril on navigable 
waters, and that a claim for such service may be made in a court of ad- 
miralty. He quotes Judge Betts, A Raft of Spars, 1 Abb. Adtii. 485. 
Judge Pardee, in Muntz v. A Raft of Timber, 15 Fed. Rep. 555-557, held 
that a raft of timber is subject to the jurisdiction of the admiralty court 
in the matter of salvage; reserving, however, the question whether it 
can commit a maritime tort. In Gastrd v. A Oypress Raft, 2 Woods, 
213, it was held that admiralty bas not jurisdiction to try title to logs 
because théy hâve been formed into a raft; but on examination of that 
case it will be seen that the raft was made up of logs eut on a pièce of 
land, the title to which was in dispute, and that the libel was filed in 
order to détermine the title to this land. The logs were in New Orléans, 
their navigation was overj and they were really nothing but a pile of 
timber. The cases are collected and commented upon in The F. & P. 
M. No. 2, 33 Fed. Rep. 512. The resuit is that, while there hâve been 
obiter dicta on the point, there is no direct décision. Such being the 
state of the: authorities, we can safely proceed on gênerai principîes. 

That a raft is a water-craft distinctly appears in section 4233, Rev. 
St. rule 12: "Coal-boats, trading- boats, rafts, or other water-craft." 
In U. S. V. One Raft of 'E.mber, 13 Fed. Rep. 796, Judge Bond held that 
a, raft was a vessel, under sections 4233, 4234, and must çarry lights. 

; 'NoopiljiOll. ;-::',: ■ .: ..... 
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"The ttoé crîterîou by which to -détermine "Whether àny water-craft or 
vessel is subject to admiralty jurisdiction is the business or employment 
for which it is intended, or is, Susceptible of being used, ôr in which it 
is actually engaged, rather than ita size, form, capacity, or means of 
propulsion."' ■ The General Casa, î Brown, Adm„ 334. The raft in this 
case was of oross-ties, and was used as the cheapest and most conven- 
ient mode-iOf bringing them to market. It was inade up of eeveral 
small rafts, 36 in number, technically known as "buUs." Each bull waa 
made up of cross-ti'es, three or four deep, secûrely and compactly joined 
together, and fastened in a crib, so as to be immovable; and then ail 
the bulls !w!ere united by fiastenings, making one body, — the raft, — ia 
the shape most suited for navigating the streams which it must pass. 
It was manned #ith a pilot, who waa in conimand, a crew of four men, 
and a cook. The pilot and crew, during the voyage, — many days iû 
duration, — -lived on the raft, on which was constructed a small shelter. 
The iraft had œme from Ihe Ediatb river, and, pursuing its way towarda 
the eea, had used the many navigable streams forming the inland navi- 
gation of this coast. Necessarily^ it was constructed to withstand the 
bufieting of the waves and wihds, and the strainbf passing overshallow 
places. Its locomotion depended almost altogether upon the tides; but 
pôles and large oars, known as "sweeps" were ùsed constantly, as well 
in the propulsion of as in giving direction to, the raft. Rafts like this 
are in constant use. Sometimes they bring down only the timber or 
Inmber which forms the raft; at others, cargo in the shape of cross-ties 
or fire-wood is brought. Their proper navigation requires vigilancci ex- 
périence^ and skill. Courts of admiralty bave jurisdiction in rem in 
cases of collision between vessels on navigable waters. "The word ' ves- 
sd'includeseveïy description of water-craft or other artificial contriv- 
ance used, or capable of being usëd, as a'means of transportation by 
water." Éev. St. § 3. ^Navigmm" — vesael-^-is a gênerai word used 
for £uiy kind of navigation. Ben. Adm. §§ 216, 218. The first vessels 
were rafts. The raft ia the parent of the modem ship. Encyclopœdia 
Britannica, art. "Ship." "A maritime lien can only exist upon mova- 
ble things engaged in navigation, or upon things which are the subjects 
of commerce -on the high seas or navigable waters. It may arise with 
référence to vessels, steamers, and rafts, and upon goods and merchan- 
dise carried by them." Per FiEïJOi J., The Rock Mand Bridge, 6 Wall. 
213. In my opinion, this raft falûlla the de&nition of the subject of 
maritime lien, and the libel will lie. 

, ON THE MEB1T8. 

The dredge was a quadrangular ûat, 20 feet wîde by 60 feet long. On 
one side of her was a flat or lighter 40 feet long and 14 feet beam; on 

the other aideja smaller lighter — -r— — feet long and — feet beam, 

She was lying in Stono river, betweeà Rantowles creek and Wappoo eut, 
the high way over which ail rafts fi-om the Edisto river to Charleston 
must pass. She was in the channel. At that point the river is at ita 
greateat width, estimated by some witnesses at half a mile, by others 
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500 yards, and certaînly nôt less than 1,000 feet. Her exact location 
WBis two-fifths of the width of the channel from thë south shore. The 
channel of this river extends from shore to shore, of the uniform mé- 
dium deplh of 8 feet, gradually shoaling as it reaehes the shore. Pôles 
can be used anywhere ahoat this place innavigating a raft. Thedredge 
was at anchor fore and aft with the stream. She had out a double an- 
chor and chain at the end looking up the stream, styled her "stern;" 
one anchor with chain cable on each side; and two anchors with chain 
cables out at the forward ends, styled the "bow." She had on her two 
lights. One of thèse was a bright white light, in a round lantern, about 
12 feet from her deck. On the night of the collision, 13th September 
last, and at the time, there were on the dredge two hands, — one a col- 
ored boy, apparently 20 years of âge, who was called the "watchman," 
and anotber, a deck hand. Stono river, between the two creeks indicated, 
bas in it several bends. At the place where the dredge was lying, there 
Isa straight reach of about balf a mile, running east and west from the 
bend above. The current of the river flows down this reach in a direc- 
tion east, a little south, The raft on 12th September, the day preced- 
ing the collision, had reached the mouth of Rantowles creek as it entera 
the Stono. There it awaited the ebb-tide. High water was between 11 
and 12 o'clock midnight. Taking the first of the ebb, the raft floated 
down the Stono. Her pilot, who had large expérience, and who was 
on the lookout, saw the lights on the dredge in her position, 2i miles 
below Rantowles. He had never seen a vessel at anchor at that place. 
He came to the conclusion that the lights were on a vessel in motion. 
He didnot discover that she was at anchor until hegot within 150 yards 
of her, amd then he began to take bis précautions. At that moment he 
waa alaout 25 yards from a sraall wharf or landing on the south shore. 
AU hands having been called, they put out their pôles, and tried to get 

: the raft out of the way: of the dredge/ They succeeded in getting hèr 
towards the opposite bankji where one«nd of the raft took the bottpip. 

. Thereupon the current swung the other end around, and, as she pa^sed 
the dredge, a raft of timber wbich, a day or two before, the pilot had 
permitted to be lashed to thè one side ofhis raft, caught the chains of 
tihe stem anchor of the dredge, and beld it fast, dragging the dredge aonae 
50 yards. After some effort, the chain was dislo^ged from the timber, 
and the raft went on its course aJone. The dredge floated a a short dis- 
tance further, and lodgfed on a bank. There is no évidence that there 
are any shore or range lights on Stono river near this place. : 

There is niuch conflict in the testimony upon one or two matters: 
Whether the raft had a. light; whethpr her crew were asleep; whether 
tiie men on the dredge .\!yere awake. The raft, without doubt, had the 

* large fire built on itwhioh ail rafts carry in the rivers. She had no 
régulation light. As the dredge had out 6 anchprs, with no meansof 
Jooomotion, it would not hâve been possible to move her so as to avoid 
icoUision. if every hawlfihe had was, av^ake... . Whenever there is a collis- 
ion between a vessel at anchor and one in motion, if it appear that the 
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vessd at anchor is without fault, thè vessel in motion must exonerate 
herself from blâme by showing that it was not in her power to prevent 
the collision by adopting every practicable précaution. The Clarita, 23 
Wall. 1; The Virginia Ehrman, 97 U. S. 315. The dredge was in the 
channel, two-fifths of its width from the south shore. If the chan- 
nel was only 600 feet wide, this left 240 feet on the south, and 360 
feet on the north, of her as a passage. If it was 1,000 feet wide, — and 
this is less than the wejght of évidence fixes, — there would be 400 feet 
on the south of her, and 600 on the north of her, less the width of her- 
self and her flats. Respondents say the raft was 150 feet square. It 
consisted of 36 buUs, and, being square, there must hâve been 6 bulls 
on each side. Each buU consisted of two lengthsof cross-ties. A cross- 
tie is 8 feet long; that is to say, each buU was 16 feet wide. Each side 
of the raft was 96 feet, and, allowing for spaces, call it 100 feet. So 
there was not such an obstruction ofthe channel as prevented the passage 
of the raft. The dredge had up the light required by law, and, as there 
are no range lights or shore lights on the Stono at this point, there was 
no excuse for not understanding them. So the dredge was not in de- 
fault. The Virginia Ehrman, mpra; The MiUigan, 12 Ped. Rep. 338. 
"A vessel at anchor in a proper place, with a proper signal light, and 
with oné of her crew on deck, is sufHciently lighted and watched." The 
Oarita, 23 Wall. 1. ' 

Was the accident inévitable? The pilot of the raft had a long and 
large expérience, and is an intelligent man. He saw the lights ofthe 
dredge long before he reached her. He was sure that they were on a 
vessel in motion, because he had never seen a vessel at anchor in that 
place before this. But the sailing régulations designed to prevent col- 
lisions are précise and clear. Section 4233. AU vessels in motion but 
pilot-boats must carry colored lights. Pilots carry white lights, but 
must exhibit a flare-up every 15 minutes. Rules, 3, 8, 11. Vessels at 
anchor carry a white light, like the one on the dredge; and this light 
told the pilot that she was at anchor. The fact that he had never seen 
a vessel at anchor just there should hâve stimulated his curiosity and 
care. He took no précaution, because he was under misapprehension 
until he got within 150 yards. He then showed his skill, and proved 
that he had his raft under control. Going promptiy to work, he nearly 
escaped collision; indeed, but for the timber raft accidentally with him, 
he would hâve escaped the collision, It is probable that if the pilot had 
not disregarded the lights, and had taken his précautions when he saw 
thèm, the raft would hâve passed the dredge safely. It is not improba- 
ble that, skilled in the management of his own raft, the pilot would at 
ail events hâve passed safely if he had not perhaps forgotten, or perhaps 
had not miscalculated, the timber raft attached to him. Be this as it 
, may, the misreading the lights was négligence, forbidding the idea of 
inévitable accident. The Olariia, mpra. The burden being on the pilot 
to exonerate himself, this fact opérâtes against him. Ifind that the raft 
was in dëfault. 
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DAMAGES. 

The remaîning question îs that of the damages. Thèse must be such 
as will furnish complète indemnification to the libelant for his loss. 
The Atlas, 93 U. S. 302. The items which enter into the estimate of 
damages are the actual cost of repairs, compensation for the loss of time 
withiri which the repairs should hâve been made, the reimbursement for 
the expenses incurred in saving property, and thus reducing the amount 
of the loss. Thé Fannie TuthiU, 17 Fed. Rep. 87; The Venus, Id. 925; 
Vantine v. The Lake, 2 Wall. Jr. 52. Thèse damages must not be the 
resuit of conjecture; they must be actual. There is no room in this case 
for punitive damages. The évidence for the libelant, on thèse points, 
consists simply of his statement. No receipts nor memoranda nor items 
are produced. He testifies that so much money was paid for searching 
for the anchors, the collision having torn the dredge from its moorings; 
that so much money was expended for beaching the dredge and repair- 
ing it; that the loss of service of the dredge was 9 working days, with an 
average of 9 tons of phosphate rock per day. There is nothing before 
the court which can enable it to test the reasonableness or the accuracy 
of thèse statements and estimâtes. More light is needed on thèse points, 
and I will refer the matter . The libelant actually ceased work for 16 days. 
Four of thèse days were consumed in consultation with his attorney, and 
in deciding on his course. The restitution and repairs were made during 
the 10 days subséquent. He can only charge for thèse 10 days, or for 
80 many of them as were actually required for the restitution and re- 
pairs. He charges certain items of personal expense. If his présence 
contributed to the work, and was necessary for this' purpose, that is a 
proper charge. If, however, he visited the place simply to aee how the 
work progressed, it is not a proper charge. Let the case be referred to 
C. R. Miles, Esq., toinquire and report such évidence as will state in 
détail the items of damage, and the reasouable time and money ex- 
pended in repairing the same. 



Johnson et ai. v. Mayoe, Etc., of New York.' 

{District Court, S. X». A'ew ïbrfc. December 8, 1889.) 

COLLisioîl— Between Steam and Bail— Pailubb to Back. 

Libelants' lighter was beatingdown theEast river, and coming down the atream, 
astern of her, came the respondents' steamer, D. The lighter went about when ofl 
Seventeenth atreet, on the New York side, and ran some distance out into the river, 
when the steamer collided with her, striklng her on the port side. The steamer 
saw the lighter in time to hâve avoided her. The lighter was prevented from run- 
ning further towards New York by reason of an eddy near the shore. Held, that 
the collision was caused by the steamer's faUure to stop and back with reasouable 
promptness, and the steamer was answerable for the lighter's damage. 

»Reported by Edward G. Benedict, Esq., of the New York bar. 
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In Admiralty. Action for damage by collision. 
A. W. Seaman andlT. T. Cox, for lîbelants. 

A. H. Clarh, Corp. Counsel, {Mr. Oarmatt, of counsel,) for respond- 
ents. 

Brown, J. On the 2d of November, 1888, as the libelantg' lighter, 
Styles Hail, was beating down the East river, with the ebb-tide, against 
a south-west wind, she came in collision, when off Seventeenth street, 
with the respondents' steamer, the Dassouri, and sustàined some dam- 
ages, for which this libel was filed. Both vessels had corne ftom New- 
town creek. The lighter had corne across the river upon her port tack. 
She tacked 200 or 300 yards from the New York shore, and, as she was 
comingabout, first observed the steamer several hundred yards further 
out in the river, and above her. She soon fiUed away, and within two 
or three minutes afterwards was struck upon the port side by the steamer. 

The testimony on behalf of the respondents, as well as of the libelants, 
is that the lighter ran at least an eighth of a mile after tacking before 
the collision} and the distance from the shore to the point of collision 
confirms this estimate. It was the duty of the steamer to keep out of 
the way of the lighter. There werè no other vessels near to prevent her 
doing 80. The lighter was seen froni the steamer before she tacked, and 
when she tacked. The steamer waa bound for the Seventeenth-Street 
dock; and there can be no question that wheri the lightœr was seen to be 
tacking there was abundant time and space for the steamer to keep out 
of her way. This is proved, not only from the distance the lighter sailed 
upon her staiboard tack before collision, but from the considération of 
the additional time it would take her to corne about. There was noth- 
ing to require the steamer to pass ahead of ,the lighter's course. Before 
collision the steamer backed, but too late. It was evidently a case of 
miscalculation on the steamer's part, and the respondents are answera- 
ble therefor. 

The lighter, doubtless, might hâve run a little further towards the 
shore; but there was an eddy there of some breadth, and the lighter, un- 
certain of its estent, was entitled to keep away from it, by a sure mar- 
gin. Had she failed to run out her tack, and come about unnecessarily, 
so near the steamer as not to leave the latter reasonable and abundant 
time to keep out of her way, the lighter must hâve been held in fault; 
but I cannot find that to be the fact in this case. The time and dis- 
tance were such that, had the steamer stopped or backed with reasona- 
ble promptness after the lighter was sèen to be in the way, there would 
hâve been no collision. , 

The fault, therefore, must be charged to the steamer, and a decree at 
iàwed' for the libelants forthesum of $127.65, the damages proved, 
amounting, with intérêt, to $135.31, with costs. 



' the daisy oay. 603 

The Daisy Day. 
Marine Ins. Co. v. The Daisy Day. 

(Ctreuit Court, W. D. Michlgan, 8. D. Septomber 28, 1889.) 

L Maxitimk Liens— iKstTBA-KCE Phemiumb. 

Admiralty law giyes no maritime lien on avessel for tmpald premiums on instiiw 
ance thereon. 
i. Sahe. 

Though a state law oonfers a lien on a ressel for nnpaid premiums on Insurance 
thei-eon, such lien la subordinate to maritime liens for supplies and repairs, and for 
damages from négligent towage. 

In Admiralty. Application for distribution of proceeds. < On appeal 
fifom district court, ante, 538. 

M. 0. & A. A. Krause, for original libelants. 
lïetcher <Ss Waniy, for Marine Insurance Company, 
Peter Doroâi, for other jntervenors. 

Jackson, J. The decreeofthe district court, directîng the distribution 
of tbe proceeds arising from the sale of the propeller Daisy Day, is only 
appealed from by the intervening libelant, the Marine Insurance Com- 
pany. The decree below ordered the fund to be distributed as foUows, 
viz.: First, in payment of seamen's wages, with costs; seœnd, in pay- 
ment of damages awarded G. F. Gunderson for injuries sustained byhis 
schooner G. Barber from négligent towage by the Daisy Day, with costs; 
third, in payment of claims for supplies and repairs, (foreign and domes- 
tic claims of this class being placed upon the same footing, under th© 
authority of The General Bum«ide, 3 Fed. Rep. 228, and T^e Guiding Star^ 
18 Fed. Eep. 263-269,) with costs; and, lasUy, in payment of the Ma- 
rine Insurance Company's daim for unpaid premiums on Insurance upon 
said propeller Daisy Day, said Insurance having been taken out by and 
for the benefit of the owners of said propeller. The fund will be almost, 
if not altogether, exhausted before reaching the claim of the Marine In- 
surance Company, whièh alone appeals from said order of distribution. 
This appeal of the insurance company does not bring up or make it 
necessary to consider the correctness of the order of distribution as be- 
tween the seamen and Gunderson and the material-men. Those parties 
ail acquiesce in the decree. But the Marine Insurance Company com- 
plains of the position assigned it in the distribution. It contends that its 
debt for nnpaid premiums should rank and be paid equally with the 
claims for supplies and repairs, and should hâve priority or precedence 
over the daim of said Gunderson for damages sustained by him from 
négligent towage of his schooner G. Barber by the Daisy Day. In sup- 
port of thèse claims on bebalf of the insurance company it is urged — 
Mrst, that by the gênerai admiralty law of the United States, said insur- 
ance company had a maritime lien on the Daisy Day for unpaid premi- 
ums on the policy of marine insurance, wbich the owners of said pro- 
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peller procnred from libelant; and, second, that, if no such maritime lien 
existed by the gênerai admiralty law, the statutes of Michigan confer 
such a lien, and the contract of insurance being maritime in its charac- 
ter, and being supplemented by the lien coûferred by state law, this 
court should place the claim of the insurance company upon an equal 
footing with material-men, presenting claims for supplies and repairs, 
and should give it priority over the'claim of Gunderson for damages re- 
sulting from négligent towage. 

The first position is supported by the case of The Dolphin^ 1 Flip. 
680, but the weight of authority and of reason is against the correctness 
of that décision, and this court, in the fallof 1888, at Détroit, declined 
to follow the ruling announced in The Dolphin, and held in conformity 
with the décision in Re^ Insurance Co,, 22 Fed. Rep. 109, and other cases 
holding the same doctrine, that no maritime lien existed by the ad- 
miralty law for unpaid premiums of insurance. This court adhères to 
this view of the law. 

As to the second position, while it is true that the admiralty court 
will enforce the lien given by the state law for unpaid premiums, as was 
done in the case of The Guiding Star, 18 Fed. Rep. 264, still it does not 
follow, nor was the question either made or decided in The GvÂding Star, 
that claims under insurance contracts or for unpaid premiums should 
rank and be placed upon the same footing as strictly maritime claims and 
liens in the distribution of funds insuËBcient for the payment of ail claims 
When we consider that insurance is effected for the personal indemnity 
6f the owner or owners, and in no way aids the vessel or promotes its 
security, or the better prépares it for undertaking and conducting the 
business of commerce, and then reflect that the supplies and repairs 
which material-men furnish are directly for the benefit of the vessel itself, 
and enable it the better to perform the duties and responsibilities of nav- 
igation and carrying, we think it is perfectly just and proper to postpone 
the claim for unpaid premiums to those for supplies and repairs. In 
the case oî Insurance Go. y. Proceeda, 24 Fed. Rep. 560, Judge Wallace 
bas well expressed the true character of such insurance claims, and their 
relative value to maritime claims. We concur in the distinction he 
tbere draws between the two classes of claims. The claim of Gunderson 
vas clearly maritime. It is not material to détermine whether his claim 
for damages be considered as arising out of a maritime tort, or for a 
breach of contract implied from the undertaking of the Daisy Day to tow 
his schooner carefully and without négligence. Whether a tort or a breach 
of contract, the négligent towage causing injury to his schooner gave hiin 
a valid maritime lien for damages, which under the authorities entitles 
him to priority of payment over the Marine Insurance Company, 

In the judgment of this court there is no error in the decree of the dis- 
trict court of which the Marine Insurance Company can properly com- 
plain, and the same is accordingly affirmed, as against said insurance 
company, with costs of the appeal. 
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RtLEY V. A Oabgo 07 Ibon Pifbs. 

(District Court, S. D. Vew York. November 2, 1889.) 

lu Demttrkaob — Absence op Stipulation — Burden ov Peoop. 

When tlie contract is silent on tbe subject ot demurrage, the burdea Is on the llb^^ 
ant to show some négligence in the consignée ot the cargo, or that he ezceeded 
some customary perlod wbich, by implication, is a part of the contract. 
9. Same— NoTicB OF Claim— Action in Rem. 

When no notice of any claim or lien for demurrage is made at the time of deliv- 
ery of the cargo, nor before the commencement pf a suit to recover demurrage, no 
action In rem against the cargo eau be sustained. 
Si Same — Unbeasonable Conduct of Vbssel Owneb. 

Though the cargo has not been discharged within a reasonable time, the vessel 
cannot recover demurrage, if it appears that tbe unreasonablfi obnduct of Ubelant 
has induoed the delay. 

In Admiralty. Action for demurrage. 
Peter S. Carter, for libelant. 
Alexander & Ash, for claimant. 

Brown, J. The contract being silent on the subject of demurrage, the 
burden of proof, in order tô rebover for demurrage, is upon the libelant 
to show that the consignée is chargeable with some négligence in unload- 
ing the vessel, or that he exceeded some custoraary.period which, by 
implication, is a part of the contract. A Cargo of Lumber, 23 Fed. Rep. 
301; The Z. L. Adavis, 26 Fed. Rep. 655; 3%e John Ootirell, 34 Fed. Rep. 
907; Railroad Ties, 38 Fed. Rep. 254. No customary period is proved 
in the présent case, and the testimony is confiicting as to the précise time 
necessary to unload the cargo. If it was improper that more than one 
boat should be sent at a time to Dobb's Ferry, the libelant who took 
them there is as much chargeable with blâme as the respondent. His 
own acts preclude him from claiming damages on that account. His 
objections to unload ing at the steam-boat wharf prevent any account of 
the delay in going to the upper wharf. The weight of évidence is that 
six days were a reasonable time for unloading two boats like those in 
which cross-beams created some delay. There would remain one day's 
demurrage, to which the libelant might hâve been entitled; but his un- 
reasonable conduct in interrupting the delivery for a considérable period, 
to the loss of the respondent, before the delivery was completed, more 
than balances the one day's demurrage; so that nothing is equitably due 
him; and as the weight of évidence against the libelant's testimony. is 
that no notice of any claim or lien for demurrage was made at the time 
of the delivery of the cargo, nor before the commencement of this suit, 
some time after, no action in rem against the cargo can be sustained. 
Bags oflÀnseed, 1 Black, 108; The Giulio, 34 Fed. Rep. 909, 912. The 
libel is therefore dismissed, but without costs. 

>Reported by Edward G. Benedict, Esg.., of the New. York bar. 



6d6' ' FBKEEALi KEP0HTER, vdi 40. 



JOEGEKSEN ». ThEBE ThOUSAÏTO i OnB3 HtlBfDBïa) AHti SbVENTÏ-ThBEB 

Casks of Cément.* 
(District Cowrt, E. D. New Tark. November 27, 1889.) 

TJSftSD StJLTBS liiBSHAlr-PBBS-^ATTAOHMBNT— OUSTOtoT O» (ÏOOBB. 

A aepility-marshtJ, by' permission bt the oolleotof Ot the port, einterecl awarehouse 
In which gooos "were stored in thé ctatody of the colleotor, and made service of 

Îirooess, and afOxed a notice of seizuretothe property, and thereafter a keeper via- 
ted t1ie>&toré-b<>use titrée times a day;- tiiongli witliout entering it. Held, thai the 
marslial had efteeted an attachment, and was entitled to tax as oostody f ees sucli 
amount as be bad actually paid a keeper for tbat service. 

In Admiralty. On appeal froqiiijtàxatîon of marsbal'a fées. 

Certain casks of cernent, brought into the port of New York on the 
bark Dictator, were taken into custody by the colleotor of the port for 
non-payment of duties, and werè stôîèd in a bondèd warehôuse. A libel 
was Bubsequently filed against the property by the master of the Dicta- 
tor to recover freight, on which libel process was issued. No daimant 
appeared for the property. 

BûÛèr, StUlman & Huîbard, for libelant. 

C^rlea M. Stafford, J3. S, M.&Tsha\, in pro. po", 

BeneMct, J. This case cornes bèfore the court upon an appeal from 
the taxation of the marshal's fées. The only item in dispute is a charge 
for necèssary expenses of keeping the property proceeded against, which 
is 3,173 casks of cernent. At the time the process was issued the cernent 
was in the custody of the colleotor of the port, stored in Bonded Store No. 
23. Upon receipt of the process application was made to the collecter to 
allow the marshal to seize the property,whereupon the colleotor gave per- 
mission that the warehôuse be opened, and that the deputy-marshal enter 
therein for the purpose of making a seizure of the property. Under that 
permit the warehôuse was opened, and the marshal's deputy allowed to 
enter and make service of the process, and afiix a notice of seizure to thè 
property Thereafter, according to the affidavits, the marshal's keeper 
visited the store^house three times a day, every day, and the marshal 
nbw seeks to tax the sums paid by hîm to the keeper for the services de- 
scribed. • 

It is impossible, upon thèse facts, to deny that the marshal effected an 
attachment upon the property. • NotWithstanding the colleotor had the 
property in his possession, when hë opened the warehôuse for the pur- 
pose of permittibg the property to be seized, and allowed the deputy- 
marshal to entétj levy his attachmeht upon the cernent, and aflBx thereto 
notice that the saine had been seized by virtue of the process of the court, 
the marshal's custody of the property was complète, and it was his duty 
to see that the property was forthooming to answer the decree. 

An affidavit by the store-house keeper is submitted on behalf of the 
objectors, which shows that since the time thé attachment was levied the 

> Beported by Edward Q-. Benedict, Esq., of fhe New York bar. 
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deputy-marshal had at no time asked permission of the store-keeper to 
enter the store-house; that during at least 30 days of the time in ques- 
tion the bonded store had been locked ail day, andno one allowed to en- 
ter, and of the remainihg time there hâve been at least 40 days when 
the stores were only open for a short time, and then only in the présence 
of the store-keeper, and that during none of those days did the marshal's 
deputy enter the stores. Thèse facts do not affect the question. The 
store-keepèr was not keeper for the marshal, nor was the collector. When 
the marshal's keeper found that the cernent was in the Store-house, it was 
only necessary for him to see that it was not removed. There was no 
necessity, in order to maintain the marshal's custody, that the deputy 
enter the store-house or see the property again. It was the marshal's 
right to employ a keeper to see that the cemént be not removed in case 
the store-house should be opened. That was accomplished by sending 
a keeper to visit the warehouse, for the purpose of ascertaining whether 
goods were being delivered from that warehouse, and in such case whether 
the cernent was being interfered with, and the marshal is entitled to tax 
what he has actually paid for that service. 

The taxed bill is not before me, but what has beén said will enable the 
paities to ascertain the amount properly taxable. 



Leary V. Thb Miranda.' 
(Distirict Court, E. D. New York. November 29, 1880.> 

COSn—DlSBTmgEUXNT TOR TrAVELINQ ExFENBBS 07 WrTNEBSBS. 

Froof that a partj disbursed, in traveling expenses and maintenance of hls wlt- 
nesses while attending court, a BUiU exceeding that sought to be tazed as witness 
fées, wiU nbt enable mm to tax such fées. The statute requlres proofthatths 
amounta sought to be taxed be amounts actually paid.tbe witnesses as fées. 

. In Admiralty. Appeal frotn taxation of costs. 
Jo^n J5erfj/, for libelant. 
BvÂ^, StUlman & Hvhbard, for claimant. 

Benedict, J. This case comes before the court on an appeal from the 
derk's taxation of the claimant's costs. The items in dispute relate to 
witness fées. The derk disallowed varions wit^ess fées in the absence 
of proof that the amounts charged had been paid the witnesses. In re- 
^rd to, thèse fées, the only proof is that the claimant disbursed, in trav- 
eling expenees and maintenance of thèse witnesses while attending court, 
in each casp, a supi exceeding that now charged for fées of the witness. 
This proof is pot sufficient. The statute requirep proof that the amounts 
sought to be taxed be amounts actually paid the witnesses for witness 

>Beported by Edward G. Benediot, Bsq., of the New Tork bar. 
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fees. No such payment is hère proved. If the proof sliowed an agree- 
ment with the respective witnesses, liiade at the time, or previous to the 
time, of (lisbursing the amounts alluded to by the claimant, to the effect 
that their wltness fees should be applied to reimburse those expenses, it 
might be that the claimant could in that case tax the witness fees. TToos- 
tér V. Handy, 23 Blatchf. 133, 23 Fed. Rep. 49. No agreement with 
the respective witnesses in regard to their fees haa been proved; and, for 
ail that appears, the witnesses might now come forward in their own be- 
half, and clàim their fees, notwithstanding the fact that their expenses 
of traveling aud maintenance hâve been paid. The derk's taxation is 
affirmed. 



The Good Hope.' 
HiLLARD et cd. V. The Good Hofe. 

(DUtriot Court, E. D. New Tork. November 18, 1889.) 

Admiraitt— Tendes — Costs. 

A payment of money into court, on plea of tender, at the filing of the answer, wlU 
net affeot the question of costs, unless it is speoified how much is teudared as pay- 
ment of the olaim, and how muoh for costs. 

In Admiralty. 

Goodrich, Deady <fc Goodrich, for libelants. 

Carpenter & Mosher, for claimants. 

Benedict, J. In this case, which is brought by the owners of the 
tug George G. Meade to recover salvage compensation for services ren- 
dered the barge Good Hope, in towing that vessel away from the fire 
which broke ont at the oil docks upon the steamer Hafis, then lying on 
thé upper side of the pier àt the foot of North Eleventh street, Brook- 
lyn, in October, 1888. The proofs show a salvage service, but not of a 
high character. Fifty dollars will, I think, be a proper compensation 
for a service of the character in question. The decvee will therefore be 
for the sum of $50, and it must carry costs; for the payment into court, 
at the filing of the answer, of $80, upon a plea of tender after suit brought, 
is without effect upon the question of costs, becauseof uncertainty. The 
fitatement of the answer is that the value of the services, with the libel- 
ant's accrued, taxable costs, does not exceed the sum of $80, which sum 
the claimants deposited in court. But how much wastendered for serv- 
ices, or how mUch for costs, nowhere appears. For ail that appears, $10 
may hâve been tendered for services and $70 for costs. In order to 
make the payment into court aVailable, the sum paid in for services 
should hâve been stated. Let a decree be entered for the sum of $50, 
and the costs of the cause, to be taxed. 

•Reported by Edward G. Benedict, Esq., of the New York bar. 
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Rawitzeb et al. v. Wyatt et td. 
iCHrcuU Court, S. D. CaUfomia. December 11, 1889.) 

1, FBDEBix Courts — Jubisdiotiok — ^Diveese Citizbnship. 

Under the aot of congress (35 St. U. S. 434) provlding that, when an action is 1»- 
tween citizens of différent States, it may be brought " in the district of the résidence 
of the plaintifs or défendant, " an action by a non-resident against a partnership, 
whose members are résidents of différent states and districts, mcy be brought in the 
district of the résidence of One of them. 

9. Abatbmbnt— Another Action Pbndino. 

Thefacts that a partnership has become insolrent, and passed into the hands of a 
receiver appointed by a state court of another state, before the commencement of 
an action against it in the fédéral court of the district of the résidence of eue of ita 
members, and that plaintifC's claim has been presentedto the receiver, who stlll re- 
tains the partnership affairs in his hands unsettled, are no bar to the action. 

At Law. On demurrer to plea. 

Rothchild & Ach and Brunson, Wilsrni & Lamine, for plaintiffs. 

Dcxmer & Burdett, for défendant Henry G. Newhall. 

Ross, J. The plaintiffs, who are citizens of the state of Connecticut, 
bring this action against G. A. Wyatt, who is alleged to be a citizen and 
résident of the state of New York, and Henry G. Newhall, who is alleged 
to be a citizen and résident of the state of Califomia and of this judicial 
district, and for cause of action aver, in substance, that at the times 
stated in the complaint the défendants were partners doing business un- 
der the firm name of G. A. Wyatt & Go., and that plaintiffs sold and 
delivered to défendants, at their instance and request, goods, wares, and 
merchandise of the value of $74,391.76, no part of which has been paid, 
although the whole thereof is due, and payment has been demanded. 
The défendant Newhall has appeared and filed a preliminary answer in 
abatement of the action, in which it is alleged that the obligation upon 
which the suit is brought was a copartnership obligation of the firm of 
Ci A. Wyatt & Go. , which firm was, prior to the bringing of the suit, 
insolvent, and had theretofore passed into the hands of a receiver ap- 
pointed by the suprême court of the state of New York; and that the 
demand sued on by the plaintiffs, verified by the plaintiff Lewis F. 
Rawitzer, was presented to the receiver for adjustment and that said co- 
partnership affairs are still unsettled, and in the hands of the said re- 
ceiver. The sufficiency of this plea is raised by a demurrer thereto filed 
by the plaintiffs. In neither the complaint nor the plea is it made to 
appear where the obligation arose. 

The jurisdiction of this court is founded only on the fact that the ac- 
tion is between citizens of différent states, and, that being so, the suit is 
authorized to be brought only "in the district of the résidence of the 
plaintiff or défendant." 25 U. S. St. at Large, 434. It has been brought 
in the district of the résidence of the défendant Newhall, and I think, by 
virtue of the statute referred to, rightly so. Since the défendants are 
citizens and résidents of différent states, and therefore of différent dis- 
tricts, to hold otherwise would be, in effect, to hold that where there is 
v.40F.no.ll— 39 
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more than one défendant, and they are résidents of différent states, and 
of différent districts, the Suit can 6nly be brought in the district ôf the 
résidence of the plaintiff; which would, it seems to me, be contrary to 
the language and intent of thé statu te. 

The fact that the firm of Wyatt & Co. had, prior to the commence- 
ment of the action, become insolvent, and had passed into the hands 
of a receiver appointed by the New York suprême court, la not a bar to 
the présent suit. It is true that it "is alleged in the plea that the de- 
mand sued on herein was presented by the plaintiffs to the receiver ap- 
pointed by the New York court, and tbat the partnership affairs of Wy- 
att. ^ Co. are still in the hands of the receiver there, and unsettled. But 
that oircùmstance does not alter the case. The pendency of a prior suit, 
in another jurisdiction, is not a bar to a -subséquent suit in a circuit 
court, even though the two suits are for the same cause of action. Stan- 
ton V. Embrey, 93 U. S. 554, and authorities there cited. In this action 
the plaintiffs do not seekto subject thë property in the hands of the re- 
ceiver appointed by the New York state court to their claim, and, of 
course, could not do so if they did. The sole object of the action hère 
is to rédùçë thé îridebtôdness to jûdgment. As said by Chief Justice 
WArriE in thé somewhat analogous case of Parsema v. RaUroad Gij., 1 
Hughes, 279: "It will be time eiiough to consider how he [the plain- 
tiff] can reach any portion of the piroperty in vol ved in the litigationpend- 
ing in the state court, for the purpoBô of subjecting it to the payment of 
his jûdgment, when he attempts to do so." 

As has been seen, while the plaintiffs hâve sued both of the joint ob- 
Hgors, service of process has only beën, and could only be, had on one 
of them. This fact would be good grôund for a plea in abatement, ao- 
cording to the principles of the comtoon law; but the common-law rule 
in that regard has been changed by statute in this state,— section 414 
of the Code of Civil Procédure of Galifomia providing that, "when the 
action is againSt two or more défendants, jointly or severally liable on a 
contract, and the summons is served on one or more, but not on ail, of 
them, the plaintiff may proceed against the défendants served, in the 
same mannàr as if they were thé btily défendants." Demurrersustained. 
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United States t». Southebn Pac, R. Co. et al. . 

(CircMtt Cowrt, 8. D. CaM/omio. November 23, 1889.) 

BqmTT PLiAsmo — ^DsinntBBB. 

A deinurrer to a bill, wMch goes to matter comprislng a part of facts wMch 
constituté & good cause of action, as well as of f acts whieh are msufScient to oonsti- 
tute a cause of action, is properly overruled. 

In Equity. On motions to modify order overruling a démarrer, (39 
Fed. Rep. 132,) and to file a second amended bill. 

W. H. H. M'iller, Atty. Gten., and Joseph H. CaU, Spécial Asst. TJ. S. 
Atty, 

Joseph D. ReddiTig and Oreed Haymond, for défendant the Southern 
Pacific Railroad Company. 

Ross, J. Two motions hâve been made, ai^ued, and submitted in 
this case," — one on behalf of the Southern Pacific Railroad Company, 
that the order made and entered on the 27 th day of May, 1889, (39 
Fed. Rep. 132,) overruling the demurrers theretofore filed to the amended 
bill of complaint, be so modified as to sustain the demurrer filed by said 
Company to the said amended bill; and the other is a motion on behalf 
of the government to file a second amended bill in cases numbered 67, 
68, and 69, respectively, which cases, subséquent to the submission of 
the aforesaid demurrers, were Consolidated by an order entered by con- 
sent of ail of the parties in interest. The ground of the first-mentioned 
motion is that the demurrer filed by the défendant railroad company 
only went to that portion of the amended bill as to which the court held 
no cause of action was stated. If that was ail, undoubtedly the proper 
order, so far as that demurrer was concerned, would bave been one sus- 
taining it. But while the court held that the grant to the Atlantic & 
Pacific Railroad Company conferred upon that company no right of any 
nature to any particular pièce of land within the indemnity limits of that 
grant prior to its sélection, and, as a conséquence, that the fact that 
lands were within such indemnity limits did not exclude them frôm the 
subséquent grant to the Southern Pacific Railroad Company, and that 
patents issued to the latter company were not for that reason invalid, 
yet, because the amended bill on its face showèd that the lands in con- 
troversy were at the time of the grant to the défendant railroad company 
claimed to be within the limits of a certain named Mexican grant, which 
latter grant was then sub judice, and because of that provision of the grant 
to the Southern Pacific Company to the effect that if the route it was au- 
thorized to designate should be found to be upon the line of any other 
railroad route to aid in the construction of which lands had been there- 
tofore granted by the United States, as far as the routes are upon the 
same gênerai line, the amount of land theretofore granted should be de- 
ducted from the amount granted by the act in question, coupled with 
the alleged faots regarding the latter matter, the amended bill was con- 
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sidered by the court to state, în each of those respects, a good catise of 
action. A portion of the matter to which the deœurrer of the défend- 
ant railroad company went wasa material part of each of those causes of 
action, as well as of that as to which the bill was held insufficient, par- 
ticularly the allégations in relation to the making of the grants, and for 
that reason ail of the demurrers were properly overruled. The amend- 
ment to the amended bill was filed without objection, prior to the com- 
mencement of the argument on the demurrers, and the matter therein 
set up was argued orally and in the brief of one of the parties, and was 
therefore considered and passed upon by the court in its opinion. The 
motion to modify the order sustaining the demurrers ia therefore denied. 
That on the part of the complainànt for leave to file a second amended 
bill I think should be granted. As at présent advised, the additional 
matter, as explained by counsel, does not seem to me to be material to 
the real questions involved; but I think it but fair that every fact deemed 
by counsel to be material should be allowed to reach the suprême court, 
in which tribunal, no doubt, the important questions at issue will re- 
ceive their final solution. Motion for leave to file second amended bill 
granted. 



BrOCKWAY V. TOWNSHIP OF OSWBGO. 
(Circuit Court, D. Kansas. November 25, 1889.) 

1. Dormant Jtogmbnt— Towns. 

Code Civil Proo. Ean. § 445, providing that "if exécution shall not be sned out 
within ûve years from the date of any judgment" the judg^ent shall becoma 
dormant, appUes to judgmeuts against towns, as mandcmtus is équivalent to exé- 
cution. 

S. Sahe— Bbyivoh. 

Under section 440, authorizln^ dormant judgments to be rovived in the same man- 
ner as is presoribed for reviving actions before judement, a judgment against a 
town which bas become dormant may.be revived in the manner prescribed. 

& Same— LraiTATioN— Suspension op Period. 

Section 438 provides that, nnless the parties to an action which has abated, con- 
sent to a revivor, notice of application therefor must be served in the same manner 
as a summoDS. Section 31 provides that "if, when a cause of action accrues against 
a person, he be out of the state, or has absconded or concealed himself, the period 
limited for the commencement of the action shall not beglu.to run until he cornes 
into the state, orwhile he is so absconded or concealed." ÈCeld, that a period of 
timé during which the town had ho qualified ofBcers on whom process could be 
served, and purposely réfrained from qualifying them to avoid the judgment, 
should be omitted from the period of limitation for reviving the judgment, the 
créditer having ezercised due diligence. 

At Law. 
: Bossington, Smith & Dallas, for pkintiff. 
Cfcwe <fe Crtos, for défendant. 

FosTEB, J. The plaintiflf, on the 5th day of April, 1888, filed bis 
action at law against the défendant municipality upon a judgment ren- 
dered on the 22d day of Nbvember, 1876, in favor of one A. A. Brock- 
way, in the district court of Labette county, state of Kansas, wherein 
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the said A. A. Brockway recovered a judgment at law against the said 
défendant for the sum of $2,678.90, togethér with $6.30 costs; the plain- 
tiff in this suit being the assignée of said A. A. Brockway. The plain- 
tiff, in his pétition, allèges that at or about the time ôf the rendition 
of the judgment in favorof the said A. A. Brockway there was forined 
a conspiracy by certain citizens of défendant township for the purpose 
of preventing and delaying the collection of any and ail judgments that 
might be then existing against the township, or thereafter rendered 
against said township; and 'that, in pursuance of this conspiracy, and. 
for the purpose of accomplishihg the same, the citizens of said town- 
ship, by various devices, caused such a state of affairs to exist that there 
were no ofEcers in said township upon whom service of process could be 
made from the rendition of said judgment in favor of said A. A. Brock- 
way up to and about the tiine of the tiling of the pétition in this suit. 
To this pétition the said défendant filed a gênerai déniai, and pleads 
specially that the judgment sued upon became dormant on the 13th day 
of November, 1881; and that no proceedings hâve been taken to revive 
the same; and that any cause of action thereon is long since barred by 
the statute of limitations of the state of Kansas. To this answer there 
was filed a gênerai reply. A jury being wàived in writing, the case was 
submitted to the court for trial. The évidence introdùcèd substantially 
• established the allégations of the plaintiffs pétition as to the conspiracy. 
It is further admitted by the défendant as follows: That during the 
years 1878, 1879, 1880, 1881, 1882, 1883, 1884, 1885, and 1886 a full 
board of ofBcers of said township was elected, but none of said officers 
soelected everqualified orentered upon their offices. On July 12, 1887., 
township ofBcers were appointed, who qualified on that date; and thèse 
wefe ail of the appointments made, except as above set forth, as sHown 
of record. That no officers were elected in said Oswego township, ex- 
cept as above, until November, 1887, when a full board was elected, and 
qualified on February 24, 1888. It àppears that, on the 22d day of No- 
vember, 1876, the said A, A. Brockway recovered a judgment in the statô 
court for the sum of $2,678.90 and cpsts; that no exécution or maniiamMs 
proceeding was had upon said judgment; thàt oii the 15th day of Jùne, 
1882, a, motion was âled to revive said judgment as dormant, but, as 
there were no officers of the township, no service was ever made upon any 
person of this motion. On the 22d day of June, 1882, Brockway's at- 
torneys filed an affidavit for 'service by publication of said notice of the 
above motion, and such notice was published for three consécutive weeks 
in the Parsons Sun. On the 13th day of November, 1882, a motion was 
filed to revive the judgment upon the notice atteni|)ted to be served by 
such publication notice, which motion was denied by the court on the 
18th day of November, 1882, The township appeared specially, and 
excepted to any order of revivor; and a case was made and taken to the 
suprenie court, and on the 13th day of June, 1884j the suprême cotirt 
aflBrmed the décision of the trial court in refusing to revive said action 
upon notice by publication of said motion. 4 Pàc. Rep. 79. At the 
February term, 1884, said application to revive said judgment was con- 
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tinu;ediprtseryîqe,jaîdtpciitîce.^avîng;b(een issued ^nd returned not served, 
ajgid SQjfia, from terwifti^rm, d,uriîig.l884, 1885,-1.886, 1887; and on 
t}ae,,20th;day.of Februaryi. 1888,'Said application and motion were dis- 
lf^ig^^4lby«aid plaintiCS'attornçys; apd on the 5th day of April, 1888, 
this suit was. instituted to recover upon said judgmeiit. 

Tbere le really, but, ope ^question presented, Is the plaintiff barred by 
tl^e statiite of limitation? Section 445, Gode Civil Proc, reads as follaws: 

^ If exécution sball not be saed out .withiin âve years from the date of any 
Judgraenli tljat, now is, pr may liereafter ^e, rendered in any court of record 
inthis st^te, or if flve year^ shall hâye intervened b^tween the date of the 
last exeqution issued on such judgmeiit and the tirae: of'^uingout another 
writ jot exécution thereon, sùch judgiûent shall bécome dormant, and shall 
ceiase to oper'àte as a lien oii thé estate of tha jadgiheht dèbtor. " 

ït ia flrged by the pîaintiff that thia statntejdpes not apply to judg- 
mçnts against municipalities, because, no exécution can be issued on such 
judgments. If such is the case, judgjn^ts against municipalities would 
never become dormant... On this question, in the case of U. S. v, Oswego 
2J?., 28 Fed. Bep. 55,' Judge Beeweb, of this court, expressed a néga- 
tive opinion, apd held that the limitation of fiveyears did apply to such 
judgments, and that a.^mandarïf.m was équivalent to an exécution. With 
th.ese views of my Brother Beewee^ this point may rest,,although much 
might, perhape, be said on the pther side of the question. Amy v. CUy 
of Qal^, 7 Fed. Rep. 163. It must,,however, logically follow that, if 
judgments against municipalities and against individuals alike corne 
under , th^ rule of this statute, a fajlure to issue a mandamus for five 
years has the same effect as a failure, to issue an exécution; i. e., the 
judgment simply bècomes dormant. < It must further follow that the 
judgment creditçr, in either case, has a like period of time and likepro- 
cess in and by which he may revive his judgment. Section 440 of the 
Code of Civil Procédure jTeftds as foUows: "If a judgment become dor- 
mant, it may be reviyed in the same,inanner as is prescribed for reyiving 
actions before judgment." It has been held by the suprême court that 
ja, judgnient créditer has one year aftei: his judgment has become dor- 
mant to revive it, and that such revjvor can be made on notice and motion, 
as oontempla;ted by section 428 of the Gode, or by an action at law. 
Poker y. Hummer, 31 Kan. 325; Angéllv, Martin, 24: Kaxi. 33A; Grublev. 
Tfoody 27,Kan. 535; KotJmanv. Skaggs, 2^ Kan. 5. So the judgment 
cnqditor in this case, having failed to take out amdndamMsfor five years, 
,bad one year thereafter in whiçh to revi^^ç his judgment, as before stated. 
In.orderto haye obtained such revivor by, either mode, it was absolutely 
necessary that he should find the judgmeijt debtor, iù order to serve no- 
itiçp or summons on him. Section 428, Gode Civil, Proc.; Suppose the 
jqdgipen.t had been against an indiyitlaal, and be had left the state, or 
çoncealed hiinself, or abscônded. Could it be claimed the statute would 
rUiU.durlng suchrab^enee, çoneealment, etc.? I should say it could not. 
Section 21 pfthi^ Gode yeads as foUows: 

"If, whert a cause of action acerties against a person, he be oùt of the state, 
or.has abscpnded, or CQBoealed himself, the period limited for tbe commence- 
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usent of the action shall not begin to run ùntil he cornes into the state, or 
whileheis so absconded or concCilled; and if, after the cause of action ac- 
crues, he départ f rom the state, or abscond or conceal himself , the tlme of his , 
absence or concealment shall not be computed as any part of the period within 
which the action must be broagbt.'' 

It is true, the township of Oswego had not absconded, nor been absent 
or concealed; but ail of its ofBcers on whom any notice or process could be 
eerved were absent, absconded, ox concealed during the whole of said 
period of time, and that with the express purpose of baffling and defeat- 
ing the créditer in bis attempts to revive his jndgment. If it had been 
an ordinary case of vacancy in office, it might be urged that the creditor 
should bave applied to the board of county commissioners to hâve the 
vacancies fîlled, under chapter 110, Gen. St. § 12; but in this case il; 
•would bave been an idle and useless thing to do. The people of the 
township were united in their deterniination to defef^t the judgments 
against it; and, evep if the boajrd of county commissioners should bave; 
named persons to fill the offices in said township, they could not bave 
compelled tbem to qualify or serve. It seems to be a case somewhat an- 
alogous to a judgment debtor who conceals himself or absconds to pre- 
vent service of process; and I bave no hésitation in saying that the ac- 
tion of the people of the défendant township, by keeping the offices va- 
cant and thus preventing service of process, did not bar the judgment 
creditor from maîntaining his action after the vacancies were fiUed. I 
bave been unable to find a case exactly in point, .but tbere are many 
cases holding that the existence of war suspends the statu te of limitation 
as between citizens of the contending states. Hanger v. jihhoti, 6 Wall. 
632; Braun v. Sauerwem, 10 Wall; 222; Devereaux v. Brownsmlle, 29 Fed. 
Rep. 750; Leoy v. Stewart, 11 Wall. 244. My attention bas been espé- 
cially called to the case of Amy v. Watertoim, (No. 2,) 130 U. S. 320, 9 
Sup. Ct. Rep. 537. That case, so far as the congpiracy by the défend- 
ant is concerned, for the purpose of defeating service of process, is quite 
similar to the case at bar. But, so far as diligence by the creditor to 
save his rights was concerned, ^e casea aje not paralïel, nor does the 
statute of Wisconsin contain the provisions of the Kansas statute sus- 
pending the opération of the limitations while the debtor Ib absconded 
or concealed. Judgment must go for the plaintiff. 



Cmr CI" Philadelphia v. Western Union Tel. Co. 

(Cia-eait Court, E. D, PennsyVvania. Ootober ès, 1889.) 

î, UumoiFix CoBPORATioiîs— Taxatick CI' Tblegeath Compaint. 

Tbe City of Fhiladelphia is not authorlze^ to tax a telegraph company ocenpylng 
its streets and could not, even if anthorized, tax a company engaged in intérstate 
cômmoros. 

S. BaME— IaOGK9B^TTNBEA80NABLB FeE. 'I 

An ordinance cliàrging à corporation ocoup^ing tlie streets of a munlcipeiuty 
Uc^se fées àtnounting, in i^ to 116,000 per annum virhere tiie cost of supervising 
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anfl controllln» the corporation for the protection of property and person had for 
. several years been only $8,500 aunually, levies a taz, and tae ordinance ia unreason- 
able and void. 
8. Same. 

An ordinance cbarginÇ license fées to an amonnt mnch great^r than the oost of 
controlling and supervising the licensee cannot be sustained ou the ground that de- 
mands might be made agaiust the municipality on account of the licensee. 
i^yllabus by the Court.) 

At tàir. Motion for judgment notwithstandîng th'e verdict on point 
resetved. 

Assumpsit against the Western Union Telegraph Company in comrnon 
plèas Nb. 4 of City of Philadelphia, removed by défendant to United 
StatéS circuit court for eastern district of Pennsylvania, to recover license 
fées fôï pôles and wire privilège ereûted in Philadelphie by défendant 
corporation. ' 

Ohàs. F. Fanctcfe, City Sol., and R. Alexander, Asst. City Sol., for 
plaintifif, cited GWy oj Scranton v. Gattersm, 94 Pa. St. 202; Willc. Mun. 
Corp. 927; Ang. & A. Corp. 298-300. 

Eéad& Pettit, for défendant. 

ButiIeR, J. On tHe triai défendant presented the followîng point: 
"Ûnder the évidence in this case the license fee sought to be recovered 
by the plaintiff is niuch more than the cost of the régulation, and ex- 
cessive— it is therefore unreasonable in law and void — and if you be- 
lieve the évidence in' the case, your verdict must be for the défendant," 
The point' was reserved, ànd the court submitted the case to the jury under 
the following iristructions: "The city of Philadelphia sues to recover 
lîcensè fées under the ordinance before you. Whether the ordinance is valid 
or not' dépends upoii the question whether it is reàsonable, as respects 
the amount required to be paid, by the défendant and bther similar 
companies using lines of wire within the city. The city cannot, tax 
thésé coûipanies, and does riot, as declared by counsel, seek to do se. 
Nor can it prohibit them from establishing and maintaininè their lines 
but it çan subject them .to propèr régulations and supervision, with a 
viéw tb the protection ôfpersons arid prpperty. It is the duty of the 
city fo pî'èsbribe such régulations and conditions, ànd to exercise such 
supervision. If it failéd in this it would be responsible to citizens who 
might be injured either in person or property. It is readily seen that 
the construction and maintenance of thèse lines subjects the city to se- 
rious responsibility, and considérable expenditure, and for this the city 
may demand indemnity and reimbursement. Thus you observe the 
question is, aâ before stated, is the ordinance rëasonablë? The city bas 
power to enact such anordinance if its exactions are not excessive. In 
passing upon the question of excessiveness, the city should not be sub- 
jected to a contracted or narrow view, but be treated with fair and rea- 
Sonabio lîbéralîty. Turnîng now to the évidence you must détermine 
whether the ordinance is reàsonable." The jury bave found for the 
plpintiff, the point must now be disposed of. It embraces the entire 
case. The validity of the ordinance, judged by the testimony. The 
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facts were submitted to the jury, for reasons stated at the time — which 
need not be repeated hère. Nor need we enlarge on the charge re- 
specting the parties' rights. There is no controversy on the subject; 
nor is there room for controversy. The plaiutiff cannot tax the défend- 
ant, — not only because it is not authorized to do so, but because the 
state is without power to confer such authority. The imposition of a 
tax would be an interférence with interstate commerce and thns be an in- 
fraction of the fédéral constitution. The plaintiff may and is in duty 
bound, to subject the défendant, and other similar companies to such 
proper conditions, restrictions, and supervision, respecting Unes within 
its limits, as are necessary to the public safety, and consequently to suCh 
charges as will-en^ble it to perform its duty, Without loss to itself. If 
the ordinance does no more than this it is reasonable, and therefore valid; 
otherwise it is not. Does it do more? The question in view if the évi- 
dence, (fibout which there is, no disagreement,) is too narrow to admit 
of discussion. A statement of the facts disposes of it. The expérience 
of several years shows thatl3,000 or at the most $3,500 per year is sufii- 
cieht to cover every expeûditure the city is required, to niake on this ac- 
count. The ordinance imposes the payment (in round numbers) of $16,000 
annually . This is five times the amount required. It seems to follow as 
a necessary conséquence, that the ordinance is unreasonable. Itcom- 
pels a payment annually of about $14,000 in excess of the aihount nec- 
essary. Thjs is a tax pure and simple. Thë city cannot coUect and 
lay by a suin to insure itself against imaginary future demanda, which 
may possibly arise. If it properly dischargea its duty of control and 
supervision no such demands can arise. It is responsible aldne for vigi- 
lance aind care in thèse respects. It may, possibly, at some time, be 
subjected to expenditure in resisting unjust claims. This judged by the 
past, however, is not probable. A very trifling annual surplus would 'pro- 
vide for it. But as the contingency is remote such provision may well be 
left until it occurs. The only embarrassment we hâve felt in féàching 
this conclusion arises trom the fact that the state COUrts^the commoh 
^pleas of this city and the suprême court — adopted a différent onein pre- 
vious suits under this ordinance. Our very great respect for thèse 
courts would impel us to give their judgments éontrolling weight, if we 
could find anything to support them in the testimoriy before us. Judg- 
ment must be entered for the défendant notwitbstahding the verdict. 
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-■■■^ i. ;v Feancoèus t>i Newhousb. 

i.ij iCircuit Courtj N.D. CaWomia. Deoepiber 9, 1889.) 

l.;PuBi,io LiNDB— Gbaut TQiCBmcBAi. fjLOVfio RAxtOLOix» CoMPiLiiT— Gbant in FSiï- 

Slil^TI. . 

' Tbe grant of lânds to thè Central Paciào Rallroad Company to ald in the oon- 

■- «traction oî its road, nnder the acl of çpngress of July 1, 1863, and the amenda- 

torv act of 1864, is a graijit in prœsenti, which can only be defeated by the îailure 

to' perfôirm the conditions-subséquent, andappropriate judiclal prooeedings to de- 

f ! ciare a f oîrf eiture. i 

,2> SAUS-tBjECTUENT BEIORS Pavbht IsacBs. 

The title which vesta u.i^dér the congresslonal gtOa^, and, the performance of the 
prsscribed conditions, is a legàl title, upon which an action éir ejectment mày be 
I BMintained before the patent issues. :'i ; (; 

8v SaA— yOçFicB Oî; Patent. ■ , ". '•'•■• ,...'■ 

. . Tt^e patent issued.under'ihe congresslonal grant Is only a oqnvenient instrument 
' 6i évidence that thé conditions haVébeôii'përformed and the title vested. 

4 Siita— ï*Ati.uiiB TO Pat Eïïtosb o# Siïbvbt. ' 

■ . TJi^.fallure to ^pay the expense of, surveying, under section 81 of the act of 1864, 
bnl.v prevents the issue of the patent Itdoes uot prëvent the title attaching un- 
' der the oongiréssional grant.' , ' ^ ' 

6. Sika^ExoBP'i'Kki!* oï MiNBBAi, liASBBi ; 

; . ,,Tbe epjcoeptiono^iminerallanâBfromthegr^nttotheCentralFaciflcRailroad Com- 
pany, only estetids to lands known to bé minerai, or, àppàrèntly minerai, at the tima 
wûen the%rànt attached ; iand a discovei^ of a gold mine in the lands af ter the title 
^ bas yeste^ b^ f uU performance pf tb|ef00nditions, doe^ not |âef eat the title. 

fi. SAMB-l-nNAÎÇiaÇlUZED EXOBPTION 1^; EATENT. 

Ah èkceptioninBèrted in a patent; Wnlcb la not authorlzed by the statute to ba 
' . inseHiéd,^lS;vx)id.'; ' ■■■.■-.:!,',, 

!?. SAMB-^^E^TBin ffittiLAlibsAlAXÀSSiGB/ANTBDMIJOIXATEBAL ATTACK. :~ 
'VVih^re,a pat^Qt ts Issued foriland.-y^hiôh hà? béen before granted toother parties, 
' aûâ thera Is no'intei^âBt left in' the goivèrnihent to grant, the interior department 
aots1witli.ùU.t jhtisdictien, there beln^ nothlng in the United States to grant, andtha 
> patent ;;q issuçi^'is Void, and mày be çoUaterally impeached. 

8. BAJoi-rltlO^Ta p?, TbBS?AS8?!BS. ,.',., - , ■ ■ 

' Wnéreland had been granted 'to pnràte parties, other pmies havèno right af ter- 
' : warâBiwenteriaponthe.landandproEveetifor'gold. ' Norightcanbeinitiated bya 
,■ tr|9wà8S:upQ|^ p;^TEttje lands., , , ,,,,,, ,-,,,^i,,^ ,■, 

(5l/Maim8 6j/ the Ç|<)W^.) , ,, 

, :i This.is'Sfl 'aotioUitp reooyç5r,f!0§sespîon of lot 53; of seqtîon 13, town- 
jship i7,^.:4^;r*nge,ll; E. Ii(îl;/J)i^bio-m,erîdian,,; .T^e plaintiff claims 
title feyi çip^y§y|flyQei ftoin the Çe^tr^ Pacifie Kallfoiiid Cpatpftny. It is 
alleged in Ihe complaint that the Iand is part of an odd-numbered sec- 
tion lying within the lO-mile lirait of the grant made to the Central Pa- 
cific Railroad Company, to aid in the construction of a railroad, by the 
act of congress passed July 1, 1862, (12 St. 489;) that thesaid corpora- 
tion filed its assent to said act, and amap désigna ting the gênerai route 
of said railroad, with the secretary of the interior within two months 
after the passage of the act; that on August 2, 1862, the secretary of 
the interior caused ail the lands within 15 miles of said route, including 
the Iand in question, to be withdrawn from pre-emption, private entry, 
and sale; that the line of said road was défini tely fixed, said road fuUy 
constructed and accepted by the président, from the western terminus, to 
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a point more than 25 mîleseastof thetpwâsMp;in which saîd land, is 
situated, prior to September 29, 1866; and the whole of said road was 
défini tely located , constructed, acpepted by the président, and irx opération 
to the east line of the state prior to July 2, 1868; that in the yeàr 1866 
the secretary of the interior caused ail the lands in said township 17 
north to be surveyed, and on March 2, 1867, ^he United Sfâtes surveyor 
gênerai made return of the officiai plat of said survey, and filed the same 
in the gênerai land-office at Wasl^ington, on June 2, 1867, and the same 
was soon after regularly filed in the local land-office at Marysville, that 
being the district in vyhich saidland was situated; "that by said survey 
the description of ail lands in said township was àscertained, and th^ 
oharacter thereof determined to be agricultural lands, and i^ot minerai ojr 
swamp in character, nor covered by any govemmental réservation; that 
the pl^ts filed as aforesaid, so reported and showed the said lands; and! 
that said détermination, report, and showing bave continiially remain,éd, 
and still remain, of full force and effect;" that said section 13, township 
17, is within the limita of fi ve miles of paid railroad, aJong the line thereof, 
ai)d, with other lands, was granted to said Central Pacific Éailroad Com- 
pany of California by said act of congress; that at the date of the passiaige 
of said açt of corigressj at the date when said line of said railroad ■^&s 
definitely fixed, and at the date when the said jrailroàd was actually çpn- 
structed through and beyond said township, ail of said section 13 was 
returned as agricultural land, and no part of the same was known min- 
erai land, or returned or denominated as minerai lahd, nor had anj* ^part 
of the same been sold, reserve4,pr othérwise ^isposed of by the Uhitçd 
States, nor had any pre-emption or homestead claim attached tp the 
satiae; îaor was any part of said land withîn any exception from said 
grant; nor did the gfahting thereof to said company defeat or impairany 
pre-emption, homestead, or swamp, or other lawful claim to thé same; 
or to any part thereof. 

That during the year 1883 a veln or Iode of quartz-bearing gold, in 
paying quantities was discovered within lot 53 of section 13, the prem^ 
ises in question; that on April 20, 1885, the Eagle Gold Mining Comr 
pany filed in the proper office its application for a patent to said lot 53, 
ffom the United States, under the mining laws passed by congress; that 
on May 5, 1887, pursuanttd said application, the land départaient is- 
sued to said Eaglô Gold Mining Company a patent to said lot 53, as the 
Eagle Bird Quartz Mine. That said application was made and patent 
issued without authority of law, and said patent is void, and^ that said 
défendant is in possession, claiming underi said patent through mesne 
conveyftnces from said patentée. I 

That the Central Pacific Railroad Company has tendered to the treas- 
ury the atnount of money reqUired by the stalute, and demanded a pat- 
ent, but it has been refused, although ail iicts required by the law to en- 
title ittb a patent bave been fully performed, and the title to said prenir- 
ises has vested in it. 

A. L.Hart and. 6eo. H. Fi-anooeuri for plaintiS. 

£mïtràt <£: £»n«r and JaTn«» M. «SeÉceU, for défendants. 
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Èefore Sawyer, Circuit Judge, and Sabin, J. 

.Sawyer, J., (afier stating {hefactaaa ahove.) It has been so often do- 
ci(Jed that the grant to the railroad company under this, and similar 
acts, is a grapt in prsesenU, passing and vesting a présent title, only to 
be dëfeated by a failure to perform th^ conditions subséquent, and suit- 
able judiciàl proceedings on the part of the United States, to forfeit them, 
that it is oniy necessary tocité'tHë ^uthorities without further discussing 
the question. Railroad Go. v. Railroad Oo., 97 U. S. 496; Schutenherg v. 
Harriinan, 21 Wall. 44; Van Wyck v. Knevals, 106 U. S. 360, 1 Sup. 
Çt. Rep. 336. "'Therë be and is hereby granted ' are words of absolute 
donation, aiid import a grant in preesenti. This court has held that they 
tan hâve ûo other meaning." Railroad Go. v. U. S., 92 U. S. 741; 
Wfi^y. Rpséher^, 121 U. S. 500, 7 Sup. a. Rep. 985; Railroad Go. 
V. Okon, ànd cases cited, 6 Sawy. 198; Mr. Justice FielD went over the 

subject f uHy in Denny v.Doâson , 1 3 Sawy . , 32, Fed . Rep. 899 , in which 

he héi^d that nol metely the équitable titlè, but the légal title to the land 
pkssed'by^ the législative gTant 'in pràsenti, m such sensé that an action of 
éjé'cti^ènt coUld' be maintaiined updn it^ — that the patent provided for, was 
nôt rfe,cesâWy topass the title, but was only a convenient instrument of evi- 
dëilcèj citin'g a passage frôba the opinjôn of the suprême court, in Lang- 
dedu i'.'Éanes, 21 Wall. 621; as foUovra: 

"In ifye législation, of pongress a pistent has a double opération. It is a con- 
vèyançe by the gôVernment, Whenthëgovèrnment lias anyihterest to convey, 
but, vyliere it is issùed upon the cônfirtoation of a claim of a previously exist- 
ing title, It iâ documentary évidence, having the dignity of a record, of the ex- 
istence of that title, or of such equities reapectihg the daim, as justify its réc- 
ognition,' and confirmation. The instrument is nqt the less efflcacious as 
evidenceiof previously existing rights because it also embodies words of release 
ortran^er from the goverhment." Denny v. Dodson, 82 Fed. Eep. 904. 

•■■ The provision of section 21 of thè act of 1864 requiring the railroad 
company toi ^ay the expenses of surveys and conveyance, does not affect 
the questioh 6f the vesting of the title under the législative grant. It 
oiùy apipiàes td the issue bf.aiconvenient instrument of évidence. But 
in this case the, title had alreàdy vested iand passed beyond the authority 
of congress, beforethe passage of the act of 1864, which could only 
<amend the prior act so faras to effect its future opération as a law. 

A title> thèrefore, vested by the grant, and performance of the condi- 
tions, ùpon! which an action of ejectment can be maintained. , 

The next question is, did the land in question pass, by the grant of 
1862 perfected in 1866-67 in whibh a gold mine was disoovered in 1883, 
21 years' after thé grant' attached by the .filing of a plat of the gênerai 
route: of the'railroad, and the withdrawal of thelands in pursuance of 
the statulejiby the secretary of the interiojTj and more thânil7 years after 
theçompietion of the road, and its acceptanee by the président, and 
more than 16 years after the final survey, and report of the lands, as 
agricultural, and not minerai? , The parties to this gi1ant,both the United 
States, and the gmntée, must be presumôdto bave conteniplated a grant 
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in vîew of the condition of the lands as they were known, or appeared 
to be, at the time the grant took effect. In the exception of "minerai 
lands" from the grant, congress must hâve meant not only lands minerai, 
in façt, but, lands known to be minerai, or, at most, such as were, ap- 
parently, minerai, and, generally, recognized as such. Congress could 
not hâve contemplated that the discovery of a paying mine, 15 or 20 
years after the making of the grant, and the performance of ail the con- 
ditions by the grantee, required to perfect the title, and render it irrévo- 
cable, should vitiate the grant. If so, then such a discovery 50, or 100 
years after, would effect the same resuit. In granting the public lands, 
congress must be presumed to deal with them in view of the conditions 
as they are known, or supposed to be, at the time. Exceptions must 
be presumed to refer to matters that are readily apparent upon inspec- 
tion. Any others would be altogether too indefinite to be valid. The 
conditions constituting the exception ought, certainly, to be ascertainable 
at the time the grant takes effect, or they ought not to be operative; 
otherwise the greatest confusion and inconvenience, publie and private, 
must, necessarily, resuit. 

ïhe grant should point ont what is granted, in such certain terms, 
that the grantee may be able to ascertain by inspection and know at the 
time the location is definitely fixed, and it becomes operative, what spé- 
cifie tracts of land are granted, and what are excepted from the grant. 
Thèse lands soon after the grant, were conveyed, in trust, under autbority 
of the law, as security for the bonds issued, out of the proceeds of whieh, 
the road was constructed; and the proceeds of thèse sales are devoted by 
the trustées to the rédemption of the bonds. Is this security to be im- 
paired, or destroyed, by taking from the opération of the grant ail lands 
in which at any future time gold or other valuable metals may be dis- 
covered? If so, ail of the lands may sooner or la ter revert to the United 
States, and thèse bondholders, and those who, in good faith bave pur- 
chased the lands of the company without being aware of the mines se- 
cluded in their lower depths, will be largely injured. 

Thèse words "minerai lands," used in the act, must be construed in a 
practical sensé — ^as practical men would use them in contracting about 
them — must be construed with référence to their présent known, or at 
least, obviously apparent condition. 

I had occasion to express my views in a gênerai way upon this subject 
in Cowell v. Laminars, 10 Sawy. 246, 21 Fed. Rep. 206. In that case it 
is said, "by tho words 'minerai lands' must be understood lands known 
to be such, or which there is a satisfactory reason to believe are such, at 
the time of the grant, or patent." In that case, it was not necessary to 
go behind the date of the patent, which was issued to the company in 
accordance with, and in purmance of the grant, and not to a trespasser in ap- 
poskiorn. to the grant, as in this instaiice. Those who make or take subsé- 
quent grants must see that there is something to grant. It is not enough 
to know, that the lands contain minerais, at the date of the issue of the pat- 
ent, in order to grant them as minerai lands. It must be known, also, 
that there bas been no prior divestment of tjtle. I am satisfied that the 
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lands otight not, only, tb be ïnîneral, în fact, but, aiso, to be known as 
minerai, or there shoùld \k satisfactory reason to believe them to be such, 
at tbe date when the graht takes effect,^ in order to fall within the excep- 
tion of minerai lands, in feuch sensé, as to defeat the grant. And this 
is, evidently, the viéw of the suprême court, as there is no case, so far 
as I am aware, wherein, that court bas sustained an exception, of "min- 
erallan^s,"in thèse grantâ unless they were known to be minerai, at the 
timè of the grant. Thià point is very fuUy considered by the court in 
OoalCo. V. t7. S,, 123 U. S. 326, 327, 8 Sup. Ct. Rep. 131. Says 
the Court in that case, quoting frbm a prior décision: 

"We say «land hmyum ut the Urne, to be valuable for its minerais,' as there 
are vast. tracts of public land in whicb minerais of différent kinds are found, 
but not iu suçh quantity »s to justify ë^penditures in the effort to extract 
them. it is not to such lands, that the term • minerai,' in the sensé of the 
atatute is applicable. Wé, also, say lands known at the time of their sale to 
he thusvahtable, in order to avoid any possible conclusion against the valid' 
ity of titïes fjohioh mayb«\issued for other kinds ofland in whieh years aft- 
erwards rioh deposits of minerai may be disoovered. It is qulte possible that 
lands set^ed npon, as suitable, only, for agricultural purposes, entered by the 
settler, and patented by the government, under tlie pre-emptlon laws. may be 
found years after the patent bas beeh issued, to contain valuable minerais. 
Indeed this bas, often, happened. We, therefore, use the term ' knovm to be 
valuable at the time ofaale'' topreventany doubt beinff cast upon titles to 
landt afterwards found tobe différent in their minerai charaoter from what 
was «uppomd when the entry of th«m was madeand the patent issued." 
123 U. S. 327, 8 Sup. et. fiep. 141. 

This was but affirming similar views before expressed in Deffeback v. 
Saéke,' 115 U. S. 404, 6 Sup. Çt. Rep^ 95. In this case, the suprême 
court alSo afl^m the view of the circuit court expressed in Cbwe/i v. Lam- 
mersympraf that an exception inserted in a patent, in express terms, by 
the sëçretary of the interior, not required or authorized by the statutes, 
is void. 

Now in this case, accordîng tb the allégations of the complaint, after 
the grant hdd been uiàde, and ail the conditions fully performed by the 
granteë, thé road accepted by the président, and the title irrevocably 
irested i'fi thègrantee, and, before there was any àuthority at ail to sor- 
vey, minerai lands, as in the case of Oowdl v. Lammers, the township and 
sectîoh înclùding the lands in question, were surveyed, as agricultural 
lands, anid so returned ànd represented to the land-office; and they were 
80 regarded until the disCovery of gold-bearing quartz, many years after- 
ward, in 1883, when a patent was refused the railroad Company, aud 
issued tb deféûdant's grantor. This discovery, in our judgment, was too 
late, Thére was at the date of the législative grant, and for many years 
afterwardSi iiothing appearingin the nature of a valid exception to take 
the prehiîses in controvérsy out of the opération of the grant. The de- 
partmpnt, in îssuirig thè patent to defendant's grantor, instead of to the 
railroad cbmpariy, seems to hâve acted in view of the condition of things, 
as they appèared, after the discovery of the gold-bearing quartz, in 1883, 
and ndt as théy appèared, ànd were known^ atthe time of the making 
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of the congressîonal grant; the performance of the conditions of the 
grant by the grantee; and the subséquent survey made by the goyem- 
ment in 1866-67, as agricultural lands. 

It is further objected, that the patent thus issued to defendant's grantor, 
cannot be, collaterally, attacked, in an action of ejectment — that it can 
only beimpeached by a direct proceeding in equity to déclare it void, or 
control whatever title passed by it for the benefit of the party equitably 
entitled. This, it appears to us, would bave been the better course, and 
at first we were disposed to think it was the only course. But upon fur- 
ther considération, and an examination of the authorities, we think the 
case dqes not fall within that rule. In recognizing the rule insisted upon 
in a proper case, the suprême court, in SmeUing Go. v. Kemp, 104 U, S. 
641, add: 

"Of course, when we speàk of the conclusive presumptlons attending a pat- 
ent for landa, we assume that it was issued in a case wbere tbe départaient 
had jurisdiction to act and exécute it; that is to say, in a case where the lands 
belonged to the United States, and provision had been made by Jaw for their 
sale. If they never were public property, or had pr&oiously been disposed of, 
or if çongress had made no provision for their sale, or had reserved them, t?ie 
departmént toould hâve no Jurisdiction to transfer them, and its attetnpted 
conveyaioe of them would be inoperative and void, no matter with what 
aeeining reguiarity the forms of law may hâve been observed. The action of 
the departtnent would in that event be like that of any other spécial tribunal 
not having jurisdiction of a case which it had assumed to décide. Matters of 
this kind, disclosing a want of jurisdiction, may be considered by a court of 
;law. In such cases the objection to the patent reaehes beyond the action of 
the spécial tribunal, and goes to the existence of a suhject upon whioh it was 
compétent ta acit." 

And in Wrighiv. Rosébeny, 121 U. S. 519, 7 Sup. a. Rep. 985, flie 
suprême court quote, and approve the foregoing, and further quote and 
approveaiiother passage, as folio ws: 

"A patent may be collaterally impeached In any action, and its opération 
as a cpnyeyancé defeated, by showing that the departmént had no jurisdîctîon 
to disposé of the lands; that is, that tbe law did not provide for s'elling thèm, 
or that théy had been reserved from sale; or dedicated to spécial' purposes, or 
haidbeen prèvibusly transferred to othersï i In establishing any of thèse par- 
ticulars, the judgment of the departmént upon mattevs properly bef ore it is 
not assailed, nor is tbe reguiarity of its proceedings culled into question; but 
itsauthority to act at ail is denied, and shbwn never to hâve existed." 

Thèy ^çite ôther authorities to sUstaih thïs view. Now those obseirva- 
tions cover the case. The point waSj àlso, directly decided in Doolahv. 
, aarr,125 XJ. S. 618, 8 Sup. Ct. Rep. 1228. Thèse lands under the allé- 
gations of the com plaint, "had previotfsly been disposiéd of " by législa- 
tive grant, ànd the Unîté'd States had no înterest left to grtat. Thére 
was no jurisdiction left to dispose of them to somebody élse as theire Was 
nothing to dispose of. And the cburt says: 

"A patent may be collaterally impeached in any action, aiid its opération 
: as a, <!0n voyance defeated,, by showing that tJie.^epartTri^i,ha:<^naiJurisâjlo- 
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tion to dispose ofthe lands, * * * or that they Jiad heenpreviously trans- 
ferred to others." 

That is this case. Had the department issued a prior patent to the 
railroad company, and then one to the defendant's grantor, there can be 
no doubt that it would be the duty of the court in this case to détermine 
which carried the title. If the first patent was valid, there would be 
nothing upon which the second could operate. So in this case, if the 
congressional grant was valid, and operativé, there was nothing upon 
which the patent to the defendant's grantor could operate, and it is com- 
pétent for the court in this case to àscertain which grant took the land. 

Upon the views expressed, the demurrer must be overruled, and it ia 
8o ordered, upon the usual terms. 

Sabin, J., (coucîimwflf.) I fuUy eoncur in the décision just read, but 
I désire to add a word in confirmation of it, or rather in regard to a mat- 
ter cohnected therewith. that has often arisen before the fcourt, and which 
is very liable to arise in the future. In the judgment just rendered it is 
decided thàt the gràntby cbngress, under discussion, was a grant inj/rse- 
senti, and that upoii compliance with the terms ofthe grant the title to 
the land vested in the railroad company. This matter has been so often 
before the court, and so often decided by this court, and the suprême 
court, that it isnot wôrth while to mention it further. There seems ia 
this matter, whére the government has issued title to land, either to rail- 
road companies or to the state, by w^y of ils school lands, or to private 
parties, to be a misunderstanding on the part of many people that ail 
thèse lands are still subject to exploration by outside parties for mines, 
or anything else, the same as though they were public lands of the United 
States. The act of cougress which opens the public land to exploration 
for mines speaks only of public lands. Indeed, it is public land only 
that congress has authority to grant a license to go upon. I think, after 
the government has, as in this case, divested itself ofthe title to the land, 
that any man going upon the land to explore for mines, or anything else, 
is & mère trespasser. The lands are to that extent withdrawn frora ex- 
plora,tion for mines; and I am utterly at a loss to see how any one can 
assumé that he can acquire a légal title to a mine upon my land, or on 
any bne's land, the title of which has been divested from the government, 
or hbw he can assume to acquire any such title from any act of congress 
that I hâve any knowledge of. As I observed, thèse matters hâve inci- 
dentally come so often before the court for discussion that I think it worth 
whileto çallthe attention ofthe profession to the fact that by the express 
terms of congress only public land is open for exploration for minerai. As 
said by the suprême court in the case of Belk v. Meagher, 104 U. S. 279, 
Ippation confers no right pf entry upon lands, unless the previous right to 
enter on that land to lo,cate a mine, or for other purposes, pre-existed. 
Right of entry is the paramount thing. If a man has a right to enter 
upon the public land, or a right to enter upon my land, to explore for 
mines, then he may make a location; bnt, if he has not that right of en. 
try in the 'first instance, then his location amounts to nothing, whatevet 
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he may discover. I know of no law that gives any one a right to explora 
my land, or any companies' or corporations' land, for the purpose of 
making a location upon it. The suprême court bas often held that no 
right of pre-emptioû or otherwise can be initiated by trefepass. 



BoAsb OF Trustées of the Town of Huntington ». Lowndes. 
(CircuAt Court, E. D. New Twk. November 19, 1889.) 

1. WORDS AND Phrases— "Havbn" ou "Harbob," 

A body of water need not be land-locked in order to be a "haven " or "harbor. " 
& Public IJands— Statb Title^Hùntington Bat. 

Huntington bay, a body of water lying between Lloyd's neck and Eaton's neok, 
on the north side of Long island, in the state of New York, is a "haven" or "har- 
bor, " within the meaning ôf the language contained in the colonial patents of 1666, 
1688, and 1694, granting to the town of Huntington title to ail lands south of 
I^osg Island sound, between certain fized east and west bounds, includlng "ail ba- 
vons, harbors, waters, " etc. 
8. Same— Title to the Son,. 

The t>itle to the soil under said bay passed to tbe trustées of the town by virtue of 
said patents. 

i. OtSTER-BeDS— TïTLB BT USBB — ^NoN-ReSIDENTS. 

"Whatever rights, if any, à citizen of the state of New York might hâve obtained 
under the common law by long possession and user of an oyster-bed in any of the 
common or public lande of tbe state, no such rights could be obtained by a non-res- 
ident of tbe state, nor retained by a former résident after he bad removed f rom tha 
state. 
S. Same. 

The défendant, then a citizen of New York, having bad possession of an oyster- 
bed in Huntington bay, in the state of New York, from 1867 to 187S, claiming that 
said oyster-bed was upon thé common lands of the etato, but claiming no title to the 
soil in himself , then removed to and thereafter reslded in the state of Connectlcut, 
butstill continued to occupy the oyster-bed. Held, that when he removed from the 
state of New York, and gave up bis citizenship, he at the same time yielded up 
whatever équitable right of ownership he bad in the promises, if any, and hia use 
and occupation thereaf ter was that of a trespasser only, which coula not ripen by 
any lapse of time into either a title in f ee or a right to continued occupation tuereof . 
(Syllabu» by the Court.) 

At Law. Action in ejectment. 

The plaintiffs, the board of trustées of the town of Huntington, in th© 
county of Suffolk, in the state of New York, sued the défendant, Théo- 
dore S. Lowndes, in the suprême court of the state of New York, under 
section 1502 of the Code of Civil Procédure, to recover possession of their 
lands under water in Huntington bay, claiming title tbereto under three 
colonial patents or grants, to-wit, the Nicolls patent, of November 30, 
1666, tbe Dongan patent, of August 2, 1688, and the Fletcher patent, 
of October 5, 1694. The cause was removed to the United States circuit 
court on application of the défendant bj^ reason of his being a non-resi- 
dent of the state of New York. The défendant, Lowndes, in 1867, be- 
ing then a résident of New York, staked out and planted oysters on 130 
acres of land under water in Huntington bay, upon which thére were 
then growing no natural oysters, and continued thereafter, from time to 
time, to plant seed oysters thereon, which matured in from three to five 
v.40F.no.ll — 40 
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years, and which herw^oved at majturityj and continuedso tooccupy 
said laads for oyster çpltivation up tjo the time of the trial of this action, 
. olaiming i at the time of his original entry the right tp suçh occupation 
as a citizçaof the state of New York, and claimipg that the title to said 
lands was in the state of New York, and not in the town of Huntington. 
The défendant asserted no title to the fee of thèse lands in himself. In 
1872, he removed to the state of Connecticut, and thereafter continued 
to be a non-resident of the state of New York, He continued planting 
and takipgiup oysters irom said bay after he had become a non-resident, 
changing the crop thereon every three or five years. He obtained no 
written lease, authority, title, or franchise from the state, or from the 
town. Prior to the commencement of this action, he was notified by the 
plaintiffs tQ remove his oypters from thèse grounds, and refused. In 
1888, and prior to thé commencement of this action, the législature of 
the state of New York ceded to the plaintiffs ail the right, title, and in- 
terest of the people of the state pf New York, if any, of, in, and to the 
lands under water in Huntingtori bay, for the purpose of' oyster cultiva^ 
tion, subject, however, to the légal rights, if any, pf persolris hàving oys- 
ters planted there. Laws N. Y. 1888, c. 279. While.asserting no title 
to the fee of the said laïidsunder watér in himself, the défendant claimed 
that by reasou of his occupation thereof since 1867 he had acquired. a 
légal right, by prescription or otherwise, to hold said lands, and to con- 
tinue to occupy the same for the purpose of. oyster oultiyation, irrespect- 
ive of the ownership of the BOil. The colonial patents granted to certain 
trustées therein named , for themselves and their associâtes, the freehold- 
ers and inhabitants of thie said town, their heirs, successors, and assigns, 
foreyer, alliànds within thé limita ahd bounds therein eXpressed; that is 
to say, "from a certain river or creek: on the west, commonly called by 
the ïndiaiiB by the Uamè of 'Neckofjuatok,' and by thé English the 
'Gold Spring>* to stretch eastward to Nesaquack river; on the north to 
béboundédby the soiindbetwixt Long, Island and' the main, and on 
the south by the sea;" "as also ail havens, harbors, creeks, quarries, 
woodland, meadows, pastures, marshes, waters, lakes, fishing, hawk- 
ing, hunting and fowîing, and ail ot^er profite, commoditiea, ;emol- 
îîttments, and herèditamentsito the said land and premisesj within said 
limits and boiinds belonging, or in any wise appertaining, " etc. Thèse 
patents or' grants were confirmed by the colonial législature and the first 
-; constitution of the state of New York. Theplaintiffs were the successors 
t of the trustées named in said patents. Laws N. Y. 1872, c. 492. The 
trustées of the town ofHuhtingtonalways claimed under their patents 
,:title tothe lands under the wateïs south of Long Island :sound, between 
t'theeastaridiwest bounds mentioned in said patents, and had exercised 
iacts of ownership thereon by making leases to various individuak for 
pi<rposesof oyster cultiviation, dock leases, gravel' leases ^ etc., in. Hunt- 
■ ingtonbay. Attheir town-meetings the.freeholdersand inhabitants of 
! the town hadénnually passed résolutions forbidding non-residents of the 
. town from takiag clams, oysters, or othershell-fish from any of the waters 
' of said town;îinder a penalty, as they were authorized to do under the 
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laws of the state of New York. In 1737 the colonial législature of thé 
colony of New York passed aii act forbidding non-residents of the colony 
from gathering or taking oj'sters or shell-fish from any of the waters 
within the said colony. ' LÏv. & S. Laws N. Y. c. 672, p. 265. The 
board of supervisors of the county of Suffolk also enacted a law, in 1875, 
forbidding non-residents of the county of Suffolk from planting or taking 
oysters from any ofthe waters within their jurisdiction, under authority 
of the laws of the state of New York conferring such powers upon boards 
of supervisors. Laws N. Y, 1849, c. 194; Smiih v. Levinus, 8 N. Y. 
472. In 1880 the législature of the state of New York passed an act 
making it a misdemeanor for any non-resident of the state of New York 
to plant oysters in any of the waters of the state of New York without 
the consent of the owners of the same. Pen. Code N. Y. § 441. In 
1887 the législature of the state of New York also passed an act creating 
a. state board of fish commissioners, which act also forbids the leasing of 
iands under water, within their jurisdiction, to non-residents ofthe state. 
Laws N. Y. 1887, c. 684. The states of New York and Connecticut, by 
commissioners duly appointed on the part of each of the said states, un- 
der and in pursuance of laws passed by the législatures of each of said 
states in 1879 and 1880, (Laws N. Y. 1880, c. 213,) made an agree- 
ment to settle the question of the boundaries between said states throuçh 
liong Island sound, which agreement was duly executed by the commis- 
sioners of said states respectively, and confirmed by the législatures of 
said states respectively. This agreement, and the boundary Une es- 
tablished in pursuance thereof, was ratified, approVed, and consented to 
by the congress of the United States, February 26, 1881, (21 U. S. 
St. at Large, p. 351,) entitled "An act concerning settlement of boundary 
Unes between New York «nd Connecticut." Huntington bay is situated 
Bouth of said boundary Une between the said states, as so established, 
and south of Long Island sound, and is wholly within the territorial lim- 
ite ofthe state oi New York. By acts of the législature of each of said 
states passed therea lier, and before the commencement ofthis action, the 
Unes of the respective towns and counties bordering upon Long Island 
sound in each of said states were extended to said boundary Une so es- 
tablished. Laws N. Y. 1881,0. 695. 

ffenry C. Pîatt, counsel for plâintiffs, at the close of the testimony 
tnoved for a direction of & verdict for the plâintiffs, and cited: 

Antbority for towns making régulations for tlieir common iands, Act. N. 
T. March 7. 1788, c. 64, §§15, 16, (2 Jones & V. J.aws N. Y. 337;) same 
continiied, and now in force, 2 Kev. St. 881, or 2 Bev. St. pt. 1, c. 11, tit. 2, 
art. 1, § ^0; such records évidence, 2 Rev. 8t. 885-900. Lawa ratif.ving co- 
lonial grants to the town, Act Colonial iMegislature, passed Mny 6, lt591; Liv. 
&S. Lawé, Ci 2, p. 2; flrst Const. N. T. (Aprll 20, 1777.) § 35, continues in 
force existing colonial laws; section 36 ratiflesthe colonial grants; section 1, 
IJones & V.Laws N. Y. 12; or, same, 1 Bev. St. N. Y. 44; second Const. M . 
Y. (Nov. 10, 1«21.) art. 7; 1 Bev. St. §§ 13. 14, p. 68; third and existing 
Const N. y., (Nov. 3, 1846.) and amendments, article 1, §§ 17, 18; 1 Kev. 
St. 2{. Y. 64, 84. Laws excluding non-^residentS of colony and state, etc.» 
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from taking or planting oysters within ils jurisdiction, Act CJoIonial Assem. 
Dec. 6, 1737; Liv. & S. Laws, c. 672, p. 265; resolution board supervis- 
ors Suflolk county, passed 1875, pursuant to Laws 1849, c. 194, § 4, subd. 
13, ( 2 Rev. St. 1025;) and alao Laws 1876, c. 482, § 1. subd. 16, (2 Rev. St. 
1039,) which laws were paased pursuant to the présent constitution of the 
State of New York, article 3, § 23; Pen. Code, (1880,) § 441; oyster fran- 
chise act, excluding non-residents, Laws 1887, c. 584, §§ 4-9. As to va- 
lidity, construction, and extent of patents, Brookhaven v. Strong, 60 N. Y. 
hQ-, Rohifis V. Aokerly, 91 N. Y. 98; Hand v. Newton. 92 N. Y. 88; Roe v. 
Strong, 107 N. Y. 358, 14 N". E. Rep. 294. The défendant by his occupation 
obtàlned no title to the soil, nor any rlght to the continued possession thereof, 
after notice to reinove therefrom, as against the plairitlffs, the holder of the 
légal title, but at most only acquired property in his oysters. Fleet v. Hege- 
man, 14 Wend. 42 ; McCarty v. Holman, 22 Hun, 53; SutUr v. Van Beneer, 

47 Hun, 366. The légal title to the land in dispute being in the town of 
Huntington, under its anoient grants, the occupation and use thereof by the 
défendant must be considered to hâve been permissive, and in subordination 
to the légal title, as he claicned no title tbereto in himself at the time of tak- 
ing possession, nor at any other time. His possession was not of that ad- 
verse character that would ripen into a title by adverse possession to the soll, 
nor one that would create an easement, or a right of continuous possession, 
as against the o wner of the soil. Ogden v. Jennings, 66 Barb. 308 ; Colvin v. 
Burnet, 17 Wend. 564; Howard v. Howard, 17 Barb. 663-667; Livingston 
V. Iran Ço„ 9 Wend. 511; Haroey v. Tyler, 2 Wall. 328; Smith v. Buriis, 9 
Johns. 180; Jackson v. Johnson, 5 Cow.74; Jackson v. Frost, Id. 346; Hoyt 
V. Dillon, 19 Barb. 651; Robinson v. Kirne, 70 N. Y. 152; Bliss v. Johnson, 
94 N. Y. 235; Thompson v. Burhans,79 N. Y. 99; Htginhotham v. Stod- 
dard, 72 N. Y. 94, 9 Hun, 1. He obtained no easement, and had no estate 
to which an easement or Y>To?it a prendre could attach. Ward v. Warren, 82 
N, Y. 265; Moholls v. Wentworth, 100 K. Y. 455, 3 N. E. Rep. 482; Roe v. 
Strong, 107 K. Y. 358, 14 N. E. Rep. 294; Washb. Éasem. 565-570; Cobb v. 
Davenport, 33 N. J. Law, 223; McFarlin v. Essex Oo., 10 Cush. 310; Pieroe 
V. Keator, 70 N. Y. 420; Huntington y. Ash&r, 96 N. Y. 604; Hill v. Lord, 

48 Me. 99 ; Huff v. McCauley, 53 Pa. St. 209. If no title under patents, then 
the plaintiffs had title under the grant from the state iivl888. The state had 
power to make such a grant. Post v. Kreisoher, 32 Hun, 49, 103 N. Y. 110, 
8N. EiRep. 365. 1 N. Y. Qrim. R. 501; McOreadyv. Virginia, 94 U. S. 391. 
The défendant had acquired no légal rights in the premises at the time of the 
grant from the state, except the rlght to a reasonable time to remove his Per- 
sonal property therefrom, to-wit, his oysters, after notice from the owner of 
the soil. His occupation thereof had not been continuous; and, if he had ac- 
quired any common-law rlght to the occupation or possession of the premises 
for purposes of oyster planting as a citizen of the state of New York, he 
abandoned and lost such right when he became a nun-resident of the state, in 
1872. McCready v. Virginia, supra. The language of the patents was 
broad enough to include the premises in question, whioh,are two miles south 
of Long Islahd sound, and within Huntington bay proper. ïlie body of wa- 
ter south of the headlands of Eaton's neck and Lloyd's neck bas al ways been 
known as "Huntington Bay," as distinguished from "Long Island Sound." 
AU the lands under water and above vvater south of the Sound passed to the 
town under their patents. Thèse premises are concededly within the east 
and west boirnds of the patents. It is imraaterial whether such lands lie un- 
der tîie ivaters of a land-locked harbor or an arm of the sea, if they are in- 
cluded within the bounds of the patent. Brookhaven v. Strong, supra. Lands 
xxtiAév water may be recovered by ejeetmént. People v. Mauran, 5 Denio, 
889; Bailtoad Oo, t. Valentine, 19 Barb. 484. 
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N. S. Ackeiiy, C. R. Street, and H. 0. Platt, for plaintiffs. 

Martin J. Keogh, counsel for the défendant, contending that the de- 
fendant had a right to the continued possession of the premises in ques- 
tion, which he had acquired under the common law, cited the following 
cases: Lovmdes v. Dickerson, 34 Barb. 586; Martin v. Waddell, 16 Pet. 
410; Carfidd v. Gorydl, 4 Wash. C. C. 379; Decker v. Msher, 4 Barb. 
592. 

Lacombe, J., ÇpraUy.') As to the construction of thèse ancient char- 
ters, touching the character of the estate they convey, this court wUl 
foUow the rulings of the courts of this state. 

The next question is as to the extent, territorially, of thèse patents. 
Ordinarily, a bay is spoken of as a distinct body of water, distinct from 
the sea, or from Ihe arm of the sea, out of which it opens. Sounds and 
arms of the sea are said to flow into and out of the bays, and bays to 
open into sounds. In this particular case, there seems to be a measure 
of doubt as to the location of the line of the Sound, in the light cast up- 
on it by some of thèse deeds which hâve been introduced. The bound- 
ary of Eaton's neck, as granted at abbut the time of this patent, makes 
it seem uncertain as to exactly where the Sound ended. Thèse points 
were before Judge Cullen, I see, in the case of AcJcerly v. Godfrey, 
and he there sustained the plaintiflf 's view as to the boundary by the 
Sound. In this particular case, however, I do not think it necessary to 
détermine precisely what would be the north and south limits of thia 
patent, if we only had the words " by the Sound " and " by the sea. " The 
use of the words "harbor" and "haven" seems to be sufficient to carry 
this particular body of water. I do not know that there is any rule of 
law, or ariy principle or practice of common speech, which requires that 
a harbor shall be land-locked, or that a haven shall be absolutely safe 
from every wind that blows. Grants from the sovereign, as well as 
acts of législatures or documents generally, are to be interpreted by giv- 
ing to the words which they contain, in the absence of anything to indi- 
cate a contrary meaning, the plain, ordinary meaning which they hâve 
in the edueatëd speech of people by whom the language is employed. 
This particular body of water geographically indicates that it may be 
used as a haven or harbor, and the geographical appearance of the land 
is to be taken largely into considération hère; for thèse grants were made 
at a time when, I infer, the north shore of Long Island was not used to any 
particular extent for the purposes of navigation, it not being much settled 
at that time. The geographical appearance, then, of this body of water, 
bounded on three Sides by land, would indicate its appropriateness as a 
harbor or haven, and expérience — as tq which we hâve been advised 
through the testimony of the witnesses, leaving out of view any points of 
dispute hetween them — goes to show that it has been used as a harbor 
or haven. It is not a perfectly safe harbor, nor an absolutely secure 
haven. It is a place which, when the wind is blowing, or is threatening 
to blow, from a northerly point, it is désirable, perhaps, to leave; but 
when the wind cornes from the east or south or west it is a place which, 
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in those cîrcumstances, will afford a rôasonably secure place of harbor, 
and a reasonable haven for ships. It seems that under the language of 
thèse grants, then, the title to the land in controversy was given to tbe 
town of Huntington. 

It only remains to consider the efifect bf defendant's use and occupa- 
tion of the particular part of that land which he bas used and occupied. 
With regard to this use and occupation, it is to be noted that it is not in 
character continuons. When he originally began to use the land, to oc- 
cupy it by putting his personal property upon it, he claimed that he had 
a epecies of title to the land as a citizen of the state of New York; that 
he, in common with ail his fellow-citizens, had an équitable title to those 
lands, the légal title being in the state, in trust for the common pur- 
poses of its citizens. Under the law of the state,^-I do. not mean the 
statute law, — under the law of the state, if the title were still in the state, 
he could, (in that térritory aa to which he, with others, had a common 
title,) by the performance of certain acts thereon, segregate, as it were, a 
portion of such térritory, so that, as to that, it might be said that his oc- 
cupation and use of the portion thus s^regated might become exclusive. 
Now, even conceding that the légal title waa still in the state, and that 
this right which he obtàined by actual occupation and use might be con- 
sidered an équitable property right which he had there, his occupation 
in assertion of such property right continued only for six years. In 1872 
he moved eut of the state of New York, — ceased to be a citizen of th» 
state. When I was considering this case yesterday, I inclined to th© 
opinion that the rights to the common lands held by the states were 
rights which, in the absence of anything to the contrary, were to be par- 
tieipated in by ail the inhabitants of the Union. Since the argument 
yesterday, and after examining the subject more carefuUy, and giving it 
further thought, I am inclined to change that opinion. When the in- 
dividual state succeeded to the sovereignty of England, and took the 
title to the property which theretofore the crown of England had held, 
eàch state held that property, that is, such of it as was held in common, 
in trust for its own citizens; and no property right whatever in the land 
so held by one state belonged to the citizens of an adjoining state. That 
being so, when the défendant removed from the state, and gave up his 
citizenship, he at the samé time yielded up whatever équitable right of 
ownership he had in thèse premises. From and after that date, what- 
ever occupation and use he had was the occupation and use of a tres- 
passer only, which could not ripen by any lapse of time — certainly, 
could not ripen by the lapse of sixteen years — into either a title in fee or a 
right to continue the use. In this view which I take of the character 
of the occupation, I am inclined to the opinion that the défendant bas 
not succeeded in establishing his right to continue to occupy this land 
as he bas occupied it in the past. I shall tberefore direct a verdict fut 
the plaintifTs. 

Verdict according]/. 
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LOCKHART V. LiTTLE RocK <!^ M. R. Co. et ol. 
{Clïïxuit Court, W. D. Tennessee. May 35, 1889.) 

,X RaILBOA» COMPANIES— TRAIFIO AERANGBMBÎJT — INJTTBIBS TO EMPI.OTBS OF OtHBB 
COMPANIBS. 

Wh'ëre two railroads hâve a trafflc interchange of cars, if one sets loaded cars on 
the track of the other at an unusual time of the night, and does not give notice, or 
put out danger signais ot warning, whereby an employé of the other is Idlled by 
collision with the obstruction, it is liable in damages for the négligence. 

9. BAMB— INSTEBCTIONS. 

It seems that botb companies may be liable in sucb a case,— the deceased mav's 
owh company because it mast furnish a clear track, or because the other company 
is pro hoc its agent or servant in the matter; butwhere the court withheld a 
charge on that point this is not a discrimination b^ the court against the other 
company for which it is entitled to a new trial. A joint wrong-ooer cannot coin- 
plain that his companions in wrong escape liability as a ground for a new triaL ' 
S, 8aiïb-t-Obdinanob Limitino BrMD— Rights dp Emplotk». 

A municipal ordinance limiting.the speeçi of engines passlng through a olty ,1» 
generally for the beneflt Of strângers using the streets, and it is doubtful if tha 
railroad employés can hâve the beneflt in cases of collisions between trains; but 
cert^jinly, if the rate çt speed does not cause the injury, it is immaterial, espec^Uy 
'whëré the victim of the accident is in no way in oontrol of the engine, and not re- 
sponsible for the speed. ; 

i, SAMBn-M^NAGEMBNT BT THUSTEBS UITDBB MOBTOAaB. 

Where the management of the road wàs at the time of the accident jointly in the 
Uands of trustées of the mortgage and the Company purchasing from them, uhdër 
a cçQlTactretaining possession as a securiw for the pOrchase. money, but also pro- 
tiding tttat the trustées shôuld be indemnined for lossés by négligence pending tha 
trttnsfer of the property under the contract, both are liable, and the plaintiS inay 
r^cover against either; the verdict and judgmeut being moulded, under the Tennis- 
scie Codé, to suit thé ciroumstances. 
S, HASTtilt AHB Sebvant-jOOStkiSOTobt Nbguoénob. 

It is not contri butory négligence if a switchman ride on the front f oot-board of the 
çwitch-engine to which he is attached while en route to the work he bas to do., It 
is aot cdntributory négligence to ride in one place merely because by the accident 
it may :liave been demonsbrated that some other pla«e wouid bave been safe* 

At Law. Ou motion for a new trial. 

On the trial of this casé there was a verdict of $4,000 for the plaintiff. 
The court, in substance, charged the jury as follows: "If you find from 
theprqof that the traffic agpeementa, usages, or customs between the 
railiroad cpmpanies justified the Little Rock Company in delivering the 
cars on the main tra<dc of the Chesapçake Company at the time and 
place the cars were placed nthere, and without notice of the fect preyi- 
ously or at that time given to the Chesapeake Company, then the Little 
Rock Refendants are not liable to this plaintiEf, but the latter wouldcer- 
tainiy be liable to him, and you will so place your verdict. . But if ypu 
find from the proof that tlië delivery was at a time and place and in a 
manner not authorized by the a.greements, usages, or customg of dealing 
between the companies, then the Little Rock people alone are liable, 
and ypu will so place your verdict. Both would be liable if you find 
from thp proof that by their agreements, customs, and usages in dealing 

. about the transfer of cars to the tracks, or by their construction of such 
agreemeotSj or by their neglect to ma^e régulations that are reasonable 
and proper to prevent sjuch delivery from obstruçting this track, they 
caused this accident." Tlje verdict was against the Little Rock Company 

; ^d its/trustees, biJtjiçi iaypr of the C^es^^ , 
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Turley & Wright, for plaintiff. 

W, G. Weatherfofd, for Little Rock & Memphis Railroad. 

Holmes Oummins, for Chesapeake & Ohio Eailioad. 

Hammond, J., (after stating ihefads as above.) This seems to me a 
very simple case in its main features, and so gross was the négligence of 
the defendant.the Little Rock & Memphis Railroad Company, by which 
the plaihtifFs iiitestate lost his life in a most shocking and horrible way» 
that its humane counsel scarcely bas the heart to deny it or défend 
against it, zealously, earnestly, and ably, as he has struggled to find 
eome way to relieve it against the conséquences of that négligence by in- 
terposing other défenses than that of a déniai of the négligence itself. 
The facts are that the Little Rock & Memphis Company — I speak now 
of the management, whichever of the défendants comprised that man- 
agement, ànd without référence to that dispute — had a traffic arrange- 
ment — whether by contract, usage, or custom, or by a combination of 
ail of thèse, is immaterial — with the other défendant company, the Ches- 
apeake & Ohio Railroad, by which it delivered cars to the latter Com- 
pany and received cars from it. Thèse interchanges of cars were gener- 
ally made on a portion of their neighboring tracka called "The Hole," 
but at certain hours in the day-time, and under restrictions not mate- 
rial, perhaps, in this place, they might be made on the main tracka on 
our levée, close to and parallel with each other. The Little Rock people 
being crowded for room in "The Hole," delivered certain loaded cars, aç- 
cording to their usage, on the Chesapeake main track. They were re- 
turnéd, Owing to some dispute betwéen the respective clerks, to"The 
Hole," and again returned to the main track, and yet again to "The 
Hole," when at night, at a tirae not authorized by the contract, usage, 
or custom, or any of them, a,nd at a time never before uséd for that pur- 
posé, the Little Rock yard-master, still pressed for room, set them on 
the main track of the Chesapeake road, giving no notice whatever of do- 
ing so to the Chesapeake people, and not putting out any danger signais. 
The night was dark and murky, and by a most uhfortunate combination 
of circumstances a train of the Little Rock road, by chance, stbpped on its 
own tmck a few feet away and parallel to the other, with the locomotive 
inimediately over against thèse loaded cars that had been left on the Ches- 
apeake track. The smoke from this locomotive in great clouds envel- 
oped the obstructing cars, and completely obscurèd them. A switch- 
engine of the_ Chesapeake road came along on its regular run of business, 
running at a' rate variously estimated at four, six, seven, nine, and ten 
miles per hour by the withesses. On it, among others, was the plain- 
tifPs intestate, a switchnian, whose duty it was to accompany this en- 
gine, riding on the foot-board in front of the hêad-bar of the engine, 
placed there for the use of switchmen. The blazeof the head-light from 
the Little Rock locomotive further obscored the engineer's vision, and it 
ran into the loaded cars, mashing the intestate to death. 

Was there ever a more hôpeless case against a railroad company? I 
think not. The contribttory négligence insisted on— and always the 
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Company lays hold of any circumstance that may be at hand to suggest' 
that défense — was that the intestate did not ride on that part of the foot- 
board at the rear of the engine, where he might hâve escaped. So he 
■would hâve escaped if by some factitious circumstance he had not been 
on the engine at ail, or if he had engaged in practicing law, and never 
had been a switchman at ail. It is conceded that when throwing switches 
or otherwise engaged in front his duty called upon him gnd permitted 
him to ride on the front foot^board; but it is assumed that because the 
engine was m route to its work further down the track he should hâve 
ridden in rear while so en route; but by the same reasoning, if the collis- 
ion through some other négligence of the défendant company had' cerne 
from the rear, or if the engine in this very case had been running back- 
wards, then the company would hâve said it was contributory négligence 
not to ride in front. Always, on this plan of consfructing contributory 
négligence for a bulwark of défense, the unfortunate victim should hâve 
been in that place shown by the circumstances to bave been the safe 
place. The court told the jury it need not consider the matter of con- 
tributory négligence, and this is clearly so, it seeœs to me. Thèse switch- 
men accompanying a switch-engine may ride on it any where, and cannot, 
as every one knows, often tell what they may be required to do in emer- 
gencies that may arise. This man may hâve been wanted in front fo 
couple to thèse very cars that brought him to his death, for ail he might 
know. if the'foreman had been going to drag them out of the way of 
trains, and he would hâve been so wanted if they had known they were 
there to endanger every life borne upon those rails until they were re- 
moved. How did he know that the foreman was not engaged in some 
such errand, m route, or on some other that would call him to the front? 
I should not dwell on this but for the desperation with which the con- 
tributory négligence was pressed at the trial, and the référence to the vic- 
tim 's being out of place, made in the brief on this motion. 

Objection is made that the charge discriminâtes against the Little Rock 
Company as against the Ghesapeake Company; but it does not seem to 
me amenable to that criticism. The court thought both of them were 
liable, and was almost willing to so direct a verdict, but, mindful of the 
cases, one of which counsel for défendant cites, — O'Ndli v. Railroad Co. , 
1 McCrary, 505, 607, — which invoke caution about doing this, even on 
undispûted faets, because sometimes négligence is an jnference of fact, 
notwithstanding there is no dispute as to the circumstances, which the 
jury should make, and not the court, I concluded to submit the question 
to the jury, expecting that both companies would be convioted by the 
jury, and would now unhesitatingly support a verdict against both. The 
Chesapeake Company might hâve been held on the ground that, what- 
ever cost or expense of inspection may be entailed, every railroad com- 
pany owes to its passengers and employés whose lives are at stake a clear 
and unobstructed track for every train or car it puts in motion and or- 
ders on the rails with the assurance that there is a clear track; or, more 
certainly, perhaps,on the ground that by this traffic arrangement, what- 
ever it be, for interehanging cars with another company, that other com- 
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pany is only its agent or .servant in the use of the track and management 
of the business, the employés guilty of the négligent acts being j)?'o fuxc 
its own employés; and the first company is therefore as much liable for 
thé négligence of the employés of that other company as for that of any 
other of its own servants or agents. This does not relieve the servant or 
agent of his own liability, of course. Both are liable, just as the Little 
Rock Company 's yard-master would be liable to plaintifif in this case as 
Well as the Little Rock Company itself. Both are liable, ail are liable, 
dnd ought to be, in such a case of gross n^ligence as this. But the 
court did not say this to the jury, and really that is the chief grievance 
of this motion for a new trial. The court did not so charge because 
plaintififs counsel did not wish to embarrass, and, as he thought, some- 
Wbàt împeril, his case with thèse, to him, very doubtful propositions. 
And inasmuch as the plaiûtiff could sue any one of those liable to him, 
and not sue any he chose to release, and might, if pressed to it, relieve 
himself of the embarrassment by dismissing as to the Chesapeake Com- 
pany at the last moment; a,nd inasmuch as none of the other défendants, 
arid particularly the Little Rock Coinpany, had the least concern about 
the liability or non-liability of theothers, — I concluded that the plain- 
tiff had the l^al right to hâve his oasé^gainst the Chesapeake Company 
put to the jury as he made it, and to décline to take a verdict, if one 
ciould be had, on thèse other groonds. It is a mère sentiment, growing 
out of thé struggle of thèse two companies to throw the blâme of this 
man's death on each other, to suppose that there was an unjust discrim- 
ination hère. What concern is it to the Little Rock Company whether 
the Chesapeake Company is sued or not sued, held or not held? It does 
not in the least àffect its owh li&bility, does not mitigate it, or in any 
sensé concern it. Therefore it has no right to complain, certainly no 
right to a new trial, because èf the failure of justice against*it as a joint 
trespasser. The only possible concern the court has felt has been lest this 
treatment might bave prejudiced the LiHîeiîocfc Oaae, and turned the jury 
against it; but it had a hopelçss case anyway ; the jury needed no turn- 
ing or préjudice. The liability was clear, and not to be evaded. It was 
an indulgence to submit such a case to the jury. The Little Rock yard- 
master, on his own évidence in this case, ought to hâve been indicted 
and convicted of manslaughtèr; anid if corporations were liable for such 
crimes, as they are for libel and the like, of their agents, then this cor- 
poration should hâve been pùnished for manslaughtèr. 

The court does not cômprèhend hbw the question of excessive speed, 
Bo'much argued on this motion, properly enters into the considération 
of this case. It is quite plain that at any speed — whether the six miles 
allowed by the city ordinance,'or iess, or more-^this man would hâve 
been killed. Whether running at six miles or lèss, the engineer could 
not hâve seen any better through the inwrapping smoke nor against the 
glare of the head-light, both caused by the Little Rock Company. 
Thèse were not éléments of its négligence, trutyi but it estops them, 
Bomewhat at least, from insisting that the engineer of the switch-engine 
carrying the intestate to a certain death should hâve been able to see 
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through them. The speed did not in any légal or proper sensé contrib- 
ute to the death. And if it did, the speed was not under the control of 
the victim, and it was not his négligence, contributory or otherwise. It 
might make the Chesapéake Company liable to him, but does not relieve 
the Little Rock Company. It is not necessary, therefore, to consider — ■ 
tbough I hâve carefuUy examined them — the cases on excessive speed, 
as tested by a municipal ordinance. Ail the cases except one are whero 
the victims are strangers using the streets and highways, for whose ben- 
efit the ordinances are passed. Whether employés on the railroads, in- 
jured by collisions of trains with each other, can get any benefit of thèse 
ordinances is doubtful; but I do not go into that hère, for the reasopa 
stated. 

Now, as to the varions défendants representing the Little Rock Rail- 
road and their respective liabilities, so much considered at the trial, 
before the trial on the pleas in abatement, and now agaiu on this mo- 
tion for a new trial, it may be said that thèse considérations seem quita 
immaterial. Thej-^ constitute no défense that is anything other than a 
very barren technicality, on the facts hère, however formidable they 
might be on other occasions. They remind one of the school game of 
"swapping jackets" to conceal the real culprit. It is always a difficult 
matter for the publie or any one outside the management itself to tell 
who manages and controls a raUroad on a particular day, if that com- 
pany is operated by "trustées" or "receivers" or "bondholders," and 
the processes of reorganization and other like processes are going on in 
the courts, as was this company. Whèther the "old company" or the 
"new company" or the "trustées" are in control is aperplexing problem, 
depending upon almost everything else than butward appearances. The 
tracks, equipments, trains, agents, oiBcials, etc., are the same substan- 
tially, whether one or the other be in possession or control at the mo- 
ment of the accident. Hère there was resort had to introducing the 
"auditor" as a witness to show how he kept the books, as if it be a mat- 
ter of book-keepinig; and he could not tell. He kept his books in a 
certain way, as he was told, but at last the problem is to get at the re- 
spective interests, rights, contracts, etc. Is the représentative of every 
man killed to hunt this up, and décide the complex questions of owner- 
ship, right of possession, and control involved in the very lawsuits 
brought to settle thèse questions? Sometimes he must do this, no doubt; 
but hère he was relieved of it. He brought ail the parties before the 
court, and it turns out that either of two or both are liable to him. Ei- 
ther the new company or the "trustées" — whether the latter individu- 
ally or ohly as to trust property is again immaterial — ^are liable, and 
both may be. The précise fact is, perhaps, that the new company, un- 
der its contract of purehase from the "trustées," was in bénéficiai own- 
ership and control, taking the earnings to itself, but ail in the name of 
the trustées, who reserved or retained nominal and actual control of the 
management as a security that the new company would perform the 
stipulations of the contract, namely, deliver the bonds which constituted 
tfae purehase money, and indemnify the i trustées against ail debta liko 
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this, îucurred while the property was in this transition state. Now, ît 
is true that we are not enforcing that indemnity at ail, nor concerned 
with it as such; but the fact shows that thèse two owners were in joint 
possession and control at the moment of the accident, each according to 
his interest, whether as agents for each other or otherwise is iminate- 
rial hère; for as to this plaintiff both are joint trespassers, and both or 
either are liable to him, and they can, inter sese, arrange to pay the judg- 
ment according to their contract, whichever satisfies it asto him. Why 
should thé new company stipnlate to indemnify the trustées against 
daims like this if they were not in control in fact? It is a fact showing 
that the bénéficiai ownership and management was with the new com- 
pany, although the trustées remained in nominal possession, and this 
peculiarity of the situation cah but make both or either of them liable 
to the plaintiflf. Under our Tennessee Code the court and ry hâve 
statutory power to mould the verdict and judgment in just such cases 
according to the right of the case. Mill. & V. Code, §§ 3687, 3688; 
Knott V. Ounninghnm, 2 Sneed. 204; Parm v. Bromi, 5 Yerg. 267. 
There is no difficUlty under this practice in rendering a verdict against 
both, to be satisËed by either, and such is the judgment in this case. 
Overrule the motion. 



United States v. Huggbtt. 

Samb v. Darkess. 

(Circuit Court, N. D. Ohio. July 1, 1889.) 

1. CBiMnrAi. Law— Obsoenb Publications— Lbttbbs. 

Prier to the récent aots of congress, lettars were not Included In the Inhibition» 
of Eev. St. % 8898, against the use of obscène language in matter deposited in the 
mails. 

8. Samb— OoNBTBuoTioN oï Statdtbs— Rbasonablis Doubt— Pénal Acts. 

The rule of reasonable 4oubt, in the construction of statutes, does not apply to 
diàoharge the accused, but the courts enf orce a strict construction of pénal statutes, 
confine them within the clearly expressed or necessaiily Implied meaning of the 
language used, and will not enlarge them to include couduct egually obnoxlous ba- 
causé it is within the mischief to be remedied. 

8. Fedebai. Courts— Stase Dboisis— Rank oï Judges. 

Upon distinctively fédéral questions, the décisions of the suprême court only arg 
teohnlcally binding as authority on the inf erior courts, and the relative rank of the 
judges sitting in the circuit courts does not add to the authority of the décisions 
inade, but the value of the rule of atare deoisi» dépends upon ail alike yieldlng to 
the force of the flrst précèdent established on the circuits. Until ail the judges pay 
strict regard to this rule, uniformity under the ezisting System is impossible. 

On Demurrer to Indictment. 

Défendants were each indicted for sending thrôugh the mails letters 
which were sealed, but contained language confessedly indécent and ob- 
scène. There were demurrers upon the ground that the sending of such 
letters was not prohibited at the time of the mailing of thèse particular 
letters, which was before the passage by congress of the acts of June 18 
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and September 26, 1888, on that subject. The cases were heard to- 
gether. 

Robert S. Shiélds, Dist. Atty., and Lee & Brawn, for Huggett. 

Â. Farquharson, for Darkess. 

Hammond, J. Thèse demiirrers présent the disputed question whether 
or not a message or communication in writing from one person to an- 
other, of the ordinary and conyentional form and style known in common 
speech as "a letter," deposited in the mails, is within the inhibition of 
the Revised Statuies, § 3893, if it use language that is obscène within 
the meaning of that statute. The adjudicated cases being divided, the 
expressions of opinion are very conflicting, and a case is thought to be 
now pending in the suprême court requiring its décision of the question. 
The cases cited in the afBrmative of the proposition, and sustaining the 
indictment, are U. S. v. Gaylord, 17 Fed. Rep. 438; U. S. v. Hanover, 
Id. 444; U. S. v. BiiUm, Id. 731; U. S. v. Morris, 18 Fed. Rep. 900; 
and U. S. v. Thomas, 27 Fed. Rep. 682, Those in the négative, and 
against the indictment, are U. S. v. Williams, 3 Fed. Rep. 484; U. S. 
V. Loftis, 12 Fed. Rep. 671; U. S. v. (hmerford, 25 Fed. Rep. 902; and 
U. S. V. Mathias, 36 Fed. Rep. 892. No opinion was expressed in U. 
S. V. Ohase, 27 Fed. Rep. 807, certified to the suprême court; and in 
U. S. V. Foote, 13 Blatchf. 418, the judgment proceeded upon a proper 
construction of the word "notice," as used in this section as it stood prior 
to the amendment of 1876, and as it may be found in the original édi- 
tion of the Revised Statutes or the Italie print of the second édition. It 
was there held that under that clause of the slatute it was quite imma- 
terial whether the "notice" mailed should be in the form of a letter or 
some other form. Any "notice" was especially interdicted. Standing 
80 upon the authorities, it may well be held, as it plainly is, at least 
very doubtful how this disputed question should be decided; and the de- 
fendants first insist that, where there is a reasonable doubt, the construc- 
tion should be in their favor. I am not quite prepared to hold that this 
rule of reasonable doubt, by analogy to the well-known principle which 
governs a jury in trying the facts, should exempt the défendants from 
that penalty which they hâve incurred if the statute be against them , for 
this woùld be to abrogate by judicial action every dubious or doubtful 
enactment; and the elasticity of language is such, and the carelessness of 
législation is so fruitful of ambiguity in drawing statutes, that it would 
be a dangerous doctrine to establish bj' that broad expression of it. Nor' 
do I find that the suprême court of the United States has so expressed 
it in the cases cited for it in U. S, v. Whittier, 5 Dill. 35; U. S. v. Clay- 
ton, 2 Dill. 219, 226, 12 Myer, Fed. Dec. § 345; and U. S. v. Com^- 
ford, swpra, That court has undoubtedly enforced the rule of a strict, 
though reasonable, construction of pénal statutes, confines them within 
the clearly expressed or necessarily implied meaning of the language 
used, and refuses to enlarge the words fo include other oonduct of like, 
equal, or greater atrocity, simply because it may be within the same 
jnischief to be remedied, when it is not fairly included in the language 
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ofthe act; but I do not bbserve that it laya dowtt any rule fhat a rear 
sonable doubt as to the interprétation of a statute is to be resolved in 
favor of the aci3tised., U. S. v. Shddon, 2 Wheat. 119; U. 8. v. Wilt- 
herger, 5 Wheat. 76, 95; U. S. v. Morris, 14 Pèt< 464, 475; U. 9.. v. 
Hartwell, 6 Wall. 385; U. 8. v. Rem, 92 U. S. 214. Such a formulary 
of a rule for expoundipgi statutes may be found else^here, perhaps, but 
not in thèse decisionSj I think; and nowhere, it seems to me, can the 
doctrine mean mdrei than they express. End; Interp. St. §§ 829, 330. 
Hence it becomes neCéssary to résolve the doubt according to the proper 
construction of the statute, however much the court might be inclined 
to mitigate the punishment, or withhold it altogether, perhaps, because of 
the ambigoous or misleading character of the language used; but the de- 
fendants cannot daim to be discharged because of a reasonable doubt 
about that construction. But I am of the opinion that the adjudications 
which hâve afSrmed the validity ôf thèse indictments do fall into the 
very latitude of construction which was condemned by the suprême court 
of the United States in the above-cited cases; and that upon the some- 
■what gïatuitous assumption that congress intended to purge the mails 
of ail impurity whatever, and that. because, forsooth, the use of obscène 
language in private letters is as impure there as elsewhere, is as offensive, 
to the addressee, and.as much deserves punishment, they have.too ea- 
gerly held that letters were included in the act. I say upon a gratuitous 
assumption, because the history of the législation shows quite clearly^ it 
Beems to me, that, until the récent acts of congreSs, that body bas never 
corne up to the elevated plane of moral action suggested by thèse décis- 
ions, and to be implied from putting this restriction upon the absolute 
freedom of that form of correspondence, but has especially refused to do 
that thing. Aots 1888, c. 394, p. 187; Id. c. 1039, p. 496. And this 
reluctance to interfère with the freedom of private correspondence is 
readily explainable by the suggestion of Mr. Justice Field that congress 
felt the difSculty of accomplishing its purpose to protect the morals of 
the people by a wise use of its power over the postal establishment, "con- 
sistently with rights reserved to the people, of far greater importance 
than the transportation of the mail." Ex parte Jackson, 96 U. S. 727, 
732. Free speech, and particularly free speech in private intercourse, 
and the aversion 6f our race of freemen to interférence with it, stood 
somewhat in the way of this législation, at least in the popular estimation; 
and this popular sensitiveness upon the subject found its expression in 
the reluctance of congress to placé letters upon the list of expurgated 
maUable matter. It was akin to the action of a state, having larger ju- 
risdiction and opportunities to protect naorals, inhibiting the use of ob- 
scène or indécent language in private conversation or speech ; and it was 
this sentiment that protected letters at first, and until congress concluded 
to take the advanced step. It may be that congress was oversensitive 
and overcareful; but that the législation bas gone through this process 
of development is an importait considération in the interprétation of 
this section of the Reviscd Statutes. As originally conceived, it was a 
mère trade régulation for the territory within the exclusive jurisdiction 
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of thé United States, and exclusion from the mails was noerelya method 
of aiding in its enforcement. 

The notion that the intention ever was or is now to protect the mails 
and purify them, or to guard the postal officiais from contamination, is, 
in my judgment, a barren sentimentality that deserves no place in the 
seriouà considération of this statute. Postal officiais are not supposed 
to examine or to appropriate to themselves the indulgences of reading that 
which goes into the mails in a,ny form, but their duty is to handle and 
distrîbute it without doing that. They violate their duty when they so 
use any mail matter whatsoeverj except for the purposes of such officiai 
inspection as may be authorized. Therefore it is that this sentiment 
seems A useless one. But the purpose was, as we hâve the authority of 
the suprême court for saying, to refuse the facilities of the postal es- 
tablishment for the distribution of matter deemed injurions to the pub- 
lic morals. Ex parte Jackson, supra. At first, traders were not allowed 
to use the mails as an instrumentality for administering to depraved tastes, 
and now the prohibition has been likewisô extended to include a purpose 
of refusing carriagcof any message, evenina private letter, which in its 
language violâtes the common sensé of decency. 

Also, I think that in the discussion of this subject too much stress 
has been laid upon the sanotity of that sealing of mail matter, espe- 
cially letters, which the postal laws guard so sedulously, as a guide to 
the proper interprétation ôf the statute. Judge Dbummond effectually 
disposes of that argument ih his opinion by showing that the sealing and 
paying of letter postage on those articles confessedly inhibited does not 
remove the inhibition or protect the culprit. It may delay détection, 
but it does not make the matter mailable; but it does not follow from 
this that a letter sealed or unsealed is within this statute. No doubt 
that from the time when postal facilities were first provided in the world, 
and the govémments were first charged with the duty of establishing 
them, this sealing of letters and documents carried in the mails was pro- 
tected as a right of the highest importance, without which the postal es- 
tablishments would become mère freighters; but the considération of 
that matter in its relation to the subject we hâve in hand is fuUy covered 
by the suggestion already referred to, of a reluctance on the part of con- 
gress to restrict freedom of speech in private correspondence by letters; 
and except so far as this sanctity of the seal is included in that princi- 
ple of freedom of private speech I do not deem it of much importance 
in interpreting this statute, and think it should not be exaggerated, as 
there is some danger of doing. It might not bean impossible construc- 
tion of the statute, in my view of it, that a letter, or, as I prefer to ex- 
press the idea* a written or printed message or communication in the 
form of epistolary private correspondence, containing obscène thoughts in 
language which happens to be expressed upon a sheet of paper display- 
ing some obscène "pictures,"- — no matter in what style of the art of mak- 
ing pictures, the "letter" and the "picture"having no bearing one upon 
the other or any other relation, near or remote, except the bare juxtapo- 
flition of the two, — ^I say it might not be impossible that such a "letter," 
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Deing sealed and mailed, would be in violation of thîs statute as to the 
"picture," and y.et not as to the "letter," unless, indeed, the whole 
would be excluded from the denunciations of the statute by a necessary 
împlication upon the words of the act that it is only "every letter upon 
the envelope of which" the "picture" or other offending matter appears 
that is comprehended within the statute. And to satisty hypercriticism 
"envelope" might be conceded to mean the outside surface of a letter 
not inclosed in a jacket or like covering known as "envelopes." 

Once more, in this process of limiting, if not discarding, some of the 
seemingly misleading arguments which hâve gathered about this ques- 
tion, and that may be somewhat beside it, there appears to me at least 
to be but little of importance in the notion that the grievance of the ad- 
dressee, whose sensé of indignation is aroused, and whose feelings are 
injured, by such letters, is to be redyessed by this statute. Perhaps it 
is not within the competency of congress to redress such grievances, but 
certainly I think it was not its intention to redress them even by thèse 
latest aots that do include letters within the prohibitions of the législa- 
tion. It may be that, until congress, exercising its power of postal rég- 
ulation, takes another step in advance, and authorizes seals of letters to 
be brokpn, and contents inspected at the will or upon the suspicion of 
postal officiais, this grievance of theaddressee furnishes the only method 
of détection, accusation, and punishment, and the only guaranty for the 
enforcement of the statute; but non constat that congress intended by 
this législation to provide a redress for such grievances, or that we should 
80 view this statute in construing it. 

The simple question is: What, upon a proper légal construction of 
this section, has been denied carriage in the mails; the déniai being en- 
forced by a penalty for the non-observance of the postal régulation? Or, 
more nearly to this case: Has this letter been excluded by the language 
of the act? A latitudinarian construction that shall include it because 
it is as hurtful to morals as other things that are excluded is denied to 
us by the suprême court, as already shown. The conclusive fact against 
including it is that from the beginning of the législation to the récent 
acts, which do specifically include "letters," they bave never been men- 
tioned as such in the list of prohibited mail matter, nor referred to in 
the statute, except in a phrase which by fair implication shows that they 
were designedly left out of that list when congress saya that there shall 
be included "every letter upon the envelope of which" — and it may be 
conceded that this means upon the outside surface of which — the obscène 
language, etc., appears. Now, froûi the earliest appearance in our civil- 
ization of postal carriage, whethér by private or public establishment, 
the "letters" hâve been that classof "mail matter" with which and about 
which there has been most concern; so much so, that the idea of "a let- 
ter" and postal carriage are quite inséparable, when we hâve in mind 
the postal service and its régulation. It bas become, in that relation, a 
technical word, a superior word, a word to represent a class of mail mat- 
ter that is in every possible sensé of so high a grade that ail else becomea 
inferior in classification and in enumeration to it. It stands first in pos- 
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tal concerns, and nothing ia even equal to ît. Historically, in practical 
opération, and in popular knowledge and esteem, this is so, and the gên- 
erai rule of construction is that in législative enumeration the inferior 
does does not include the superior. End. Interp.. St. § 412, p. 579é 
I hâve taken the trouble to examine with care the législation concerning 
our postal affairs, and do not find a single instance where congress haa 
ever used any other word to include "letters" than that word itself, ex- 
cept such expressions as "the mail," "mail-matter," "bag or mail of let- 
ters," etc. It is sometimes used generically to describe mail matter of. 
other classes than "letters," as whea the statutes speak of " letter-oarriers, " - 
"letter-boxes," etc.; but whenever the législation in hand requires spé- 
cifie classification or enumeration, I find no word ever aubstituted for 
"letters," to express that which is commonly known as letters in relation, 
to the postal service. We hâve "letter and néwspaper envelopes," "letter 
oorrespondence,""registered Jetters,""unclaimed letters," "dead letters," 
"request letters," "non-deUvered letters," "ail letters and other mail mat- 
ter," "foreign Jetters," "letters or packets," "letters and packets," "letter 
postage," "letter mail," "letter and other mail matter," and such like, 
almost innumerably; and thèse I hâve taken quite at random from tha, 
Revised Statutes. Can it be possible that congress, then, wishing to in- 
clude "letters" in any particular and accurate enumeration shall drop 
that word so imbedded in our postal laws and that of our ancestora be- 
yond the sea, and adopt some unfamiliar, inferior, and in every sensé 
ambiguous term to express the idea? It does violence to the intelligence 
of congress to think so. If letters were intended to be included in this 
statute, why resort to any enumeration at ail such as it contains, when 
the generic term "mail matter," which has grown up in Inodérn l^isla-- 
tion as a substitute for the old-fashioned "letters and packets," was at 
hand to include everything? The truth is that our postal establishment 
has been so enormously extended in the direction of becoming a common, 
carrier of gopds and merchandise, and those articles or contrivances used 
to advertise, seU, and distribute them, particularly those of a literary 
character, that when congress goes to deal with such articles permitted 
in the mails it must adopt enumerations hitherto unknown to postal ter- 
minology; but the word "letters" always appears when it deals with the 
ordinary postal article known by that name. Its omission under such 
circumstances means its exclusion. Moreover, there are other statutes 
of a like character and purpose with this which do not omit spécifie réf- 
érences to "letters" in dealing with the prohibitions enforced, and why 
should thej' be omitted from this act, unless it were intended not to in- 
clude them by such omission? For example, the very next section of 
the Revised Statutes to that which we are considering relates to a pro- 
hibition concerning lotteries and gift enterprises, and forcibly illustrâtes 
the argument we are attempting hère by beginning its inhibition with 
the phrase "no letter or circular, etc., shall be carried in the maij;" reg- 
istered letters are to be stamped "fraudulent," and returned whçn tbey 
concern thèse enterprises, (Rev. St. § 3929;) and money orders relating 
to them are to be refused payment, and remitted, but the officiais ara 
v. 40F.no. 11 — 41 
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liot to open any letter, (Éev, St. § 4041.) Again, in protecting the peo- 
ple âgaiiist the use of the mails as an instrùmentality for working'schemes 
iïitendiëd for the purposes of fraud, congress uses the words "place any 
létter 0» pàcket,"etc., and follows it with a gênerai prohibition against 
"mîsusing the post-office establishment," and its "abuse" for such pur- 
poses; Rev. St. § 5480. And, in regulating the carriage of "letters and 
other maîlable matter?' by ïbreign vessels from the ports of the United 
States, thfe oflBcials, under certain restrictions, mayopen and inspectany 
packa^s «upposed to dontaiû mailablë matter, etc., but not "the letters" 
themselviôs, and detain them for postage; and "ail letters or other mail- 
ablë matter," exoept such "sealed letters," relating to the vessel or cargo, 
etc., shall be delivered by the master to the post-office, etc.; and thèse 
régulations for conveying^'such letters or any letters intended to be con- 
veyed," étc.^ are enforced by criminal peiialties and punishmçnts. Rev. 
St. §§ 4015, 4016. Section 3994 prefers the "letter mail" to «other 
mail matter" in the reguMion of its carriage; and, in a word, scarcely 
any postal statute or régulation concerning the post-office establishment 
fails to exhibit this sedulous care for "letters" and the "letter mail" in 
every direction possible; and it is quite inconceivable that congress 
ehould in I the act we are construing bave depàrted from this législative 
habit, and undertaken to regolate so important a tnàtter as it concerns 
by the mère use of the nondescript and uncertain word "writing," when 
in the very statute itself and ail other statutes the words "ail letters, 
packets, and other mail matter," so constantly appear in this or some 
équivalent foto. The word "letter" is found defined, as we define it 
hère, by many adjudicated cases cited in the books and by the lexicog- 
raphers, whllefits technical bèaring in the language of the postal service 
is self-evidént, and appears everywhere that conversation becurs among 
the peoplé'aboùt the mails. Boïiv. Dict. tit. "Letter;" Lawson, Conc. 
tit. "Letter;'' Stim. Amer. St. Law, § 4074, p. 447} U. 8. v, Brorrdey, 12 
lïow. 88; Dé/wees^ Case, Chase, Dec. 531; Chimteau v. The St. Anthony, 11 
Mo. 227; Dvnght v. Brewater, 1 Pick, 50. Bis undoubtedly true thatina 
certain 8eils6%letter,"èven in the technical meaning of the term, as above 
described, is'a "writing," and also it iS true that a "book," or "pamph- 
let," dr'^paper^'^ or "prinfis in a certain sensé a "writing," and itis not 
impossible that "à picture" might be held to be. Webst. Dict.; Bouv. 
Dict. tit. "Writing;" LaWSèti, Conc. tit. '^Writing;" Hemhaw v. Poster, 
9 Pick. 312, S*;herethere la an extensive discussion of the word "writ- 
ten," in a statô cotistitutiôn; and it was held to include "printed" words. 
And by the statutôry enactment of many states it is declared to include 
" j)Tintingf"^'engrûving," "lithography," etc. Stim. Amer. St. Law, § 1023, 
p. 140. 'By the rule oî noédtur a sociis it ïflight besolitnited hère in this 
statute. Btôom, Leg. Max. 588, 651; End. Interp. St. § 396 et seq.; Id. 
400. But this fuleiiike ail bthers, yields to the gênerai intention clearly ex- 
preSséd, and'is-ûot always strictly eaforced. Id.; U. S. v. Lawrence, 13 
Blatchf. 211; WUkinsan v.' Ldand, 2 Pet. 628, 662; U. S. v. HartweU, 6 
Wall. 385; Oates v. Bank, 100 U. S. 239. Hence it may hâve a larger 
meaning than its associatéd words iïi this statute may imply , but not neces- 
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sarilyits la'igest meaning; .and for the reasons alréa'dy stated should iaot 
include in such a statute as this the technical and alwaya Batûrarword 
"letters, " when used to express the kind of " writing" we hâve involved 
il» the case at bar. It may include aûy other "writinga," perhàps, but 
not those known by a niore familiar, natural, and, iû postal rules and 
régulations, technical, term as ''letters," unless, indeed, the statutory in^ 
tention toso include them is far more clearly manifested, than it can rea- 
sonably be said to be in this statute. It is conceded that they were not 
included in the original act, but it is contended that the insertion of ^his 
dubious Word "writing" was inteuded to apply it to them by the ametid-; 
ment of 1876. The fact of insertion by amendment perceptibly increases 
the force of the rule of association; but it may be coùceded that the in- 
tention was to include such writings, for example, as manuscripts going 
to the publisher or returning from him, pleadings or records in légal pro- 
ceedings, documents of any kind in written form, or partly in writing 
and partly in print, and ail the innuraerable forms of conveying informa^ 
tion or ideas that are obscène and indécent through the mails, whether 
sealed or unsealed, and yefnot to include letters, whether sealed or un- 
sealed. 

I hâve not thought that the word "publication," as used in this 
statute, had the least référence to that term aswe use itin légal parlance, 
in the lawof slander and libel-, for instance, or when we say a déposition 
is to be "published " or the like, but solely in the sensé we use it wheû 
we speakof "publishing" books, pamphlets, circulars, papers, etcj And 
the insertion of the word "writing" by the amendment of 1876 ^oes 
not necessarily apply the term "other publication" so as to limit the 
class of "writings" to those in some sensé "published," as already in- 
timated; but while this may be conceded, we need not concède, and I 
do not think it should be admitted as a proper construction, that the 
term "writing" should be extended to include ail writings of every kind, 
including private letters, sealed or unsealed. Dubious words ought to 
betaken most strongly againSt thelaw-makers. U. 8. v. Heth, 3 Cranch, 
399, 413. One bas only to examine the législative proceedings attend- 
ing the passage of the récent acts of congress to see that that body did 
not consider letters within the former statute. The act of June 18, 1888, 
c. 394, did not include them, while obviously prohibiting the display of 
offensive matter upon the envelopes and wrappers, including injurious 
reflections upon one's character, instigated as we ail know by the use of 
the mails by money collecting ageneies to compel by puch threats, designs, 
and offensive epithets delinquent debtors to pay their delayed debts.' It 
was not until September 26, 1888, (chapter 1039,) that congress reached 
the state of mind necessary to place within this législation private letters. 
So considered, the existence of thèse récent acts shows that congress had 
jiot interpreted the former acts to include letters. U. S. v. Freeman, 3 
How. 556. 

The district attorney, in his brief, refers to the fact that soma of the 
opinions are by circuit judges^ and are said to hâve been approved by 
circuit justices, though they hâve no reported décisions on thesubject^ 
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and that thèse should hâve more influence as authority. Strîctly and 
technically none of the décisions by any of the judges are of authority, 
and on the circuit I take it ail the judges stand alikein this matter, sup- 
posed distinctions in rank not adding anything to the authoritative effect 
of judgment or opinions. Whichever judge holds the circuit court, it is 
the judgment of the court, and can be no more or less authoritative be- 
cause of thèse distinctions. It would be intolérable if it were otherwise. 
Unfortunately, owing to our very absurd judicial System, it seems quite 
impossible to introduce into it the rule of stare dedsis, as between the 
différent circuits and in the courts inferior to the suprême court; the dé- 
cisions of that tribunal alone being binding as authority upon ail. If 
the first judicial décision of this question had been followed as a précèdent, 
there would hâve been noconflict of authority, and "letters" would bave 
been exduded from the opération of this act. But Judge Deady's care^ 
fui judgment was by him aU too graciously, perhaps, made to yield to 
niere statements that other judges in his circuit thought differently, and 
without any published opinions from them. Other courts felt at liberty 
to disrégard the first précèdent, and so we hâve them ail acting inde- 
pendently in judgment. This may be déplorable, but it is inévitable, 
unless ail will yield to the first careful and intelligent décision as a pré- 
cèdent, Btrictly considered. 

On this claes of questions, altogether and absolmely within the fédéral 
jurisdiction, such a rule of judgment would be valuable, and I consider 
that in this case, substantially, we are following that rule, and that this 
judgment is fairly in the Une of précèdent. Demurrer sustained. 



WaTSON D. WlLSON rf aï. 
- : IClrcuM Court, B. D. Pmnsylvania. April 27, t^.) 

î. Patent^ ïoe Isvbntionb— Iiîtrinoement— Iboning-Maohinbs. 

Th6 combination set fortli In the first tbree claims of patent Ko. 298,290 la In- 
fringed bj a maoblne In whloh the table is held up against the iron by the pressure 
of the operator, and returned, upon the lowering of the foot-lever by a spring, oper- 
atëd by thé lowering of the lever by the operator, when the table bas reached the 
extent of its motion. 

&. Bame— Anticipation. 

The combination set forth In the fourth and fif th claims Is anticipated by a ma- 
chine having the neck-olamp and tail-olamps unconnected, and the latter consisting 
of a split-roUpr, and not an extensible gripping meohanism, and not operating auto- 
matically, asshown in bosom-ironer No. 8, of thé Troy Laundry-Maohine Company. 
■ ■ +■ ^ ' ■ 

In Equity. Hearing upon bill, answer, and proofs. 

Bill by Lewis S. Watson against Edgar Wilson and John William. 
feinder, trading as Watson & Binder, for infringement of plaintiff's shirt- 
ironing machine, patented February 12, 1884, No. 293,290. The claims 
in'volved were the following : 

(1) In àni ironing-machine, an iron and an ironing-table, in combination 
^kitii tùeohanlsm substantially as described, operating to move ttie table for- 
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ward, in contact with the machine, lower tlie table at the end of its forward 
motion, and return the table to the limit of its backward stroke. witiiout 
contact with the iron, substantially as set forth. (2) ïhe combination o£ an 
ironing-table with mechanism, substantially as described, operating succes- 
sively and automatically to move the table forward, lower the table at the end 
of ils forward stroke, and return the table to its backward stroke, without 
contact with the iron, substantially as described. (3) The combination, sub- 
stantially as described, of the iron and ironing-table with mechanism oper- 
ating to reciprocate the table; an operating mechanism by which the table ia 
brought up and held against the iron during its forward stroke, and mechan- 
ism connected with and actuated by the table at the end of the forward stroke 
of the latter, and operating to lower the table-lifting mechanism, whereby the 
table ahall be automatically lowered at the end of each forward stroke and re- 
turned in a lower position, substantially as set forth. (4) In an ironing-ma- 
chine, the ironing-table provided at one end with a clamp, operating to hold 
down the shirt bosom at the neck, and at its opposite end provided with an 
extensible gripping and stretching mechanism, substantially as described, 
whereby the shirt may be held at the tail portion thereof, and outward from 
one end of the table, in order to stretch the shirt thereon, substantially as de- 
scribed. (5) An ironing-table provided with means at one end for holding 
the neck end of a shirt; in combination with a combined shirt holder and 
stretcher at the opposite end, consisting of a clarap, mounted substantially 
as described, whereby it may be extended eut frpm the end of the table, and 
comprising a set of jaws and a spring connected to the inner jaw, next to the 
table, to force the s.ime against the face of the outer with a yielding, spring 
pressure, substantially as described. 

Défendant introduced into évidence, as to fourth and fifth claims, 
letters patent No. 201,904, to R. Becker, April 2, 1878; 239,853, B). L. 
Schlotterbaek; and catalogues No. 1, 2, 3 of the Troy Laundry-Machine 
Company, known as the "Barkclay Catalogues," and the machine known 
as " Bosom-Ironer No. 3," of the Troy Laundry-Machine Company. 

Wm. A. Redding, for plaintiff. 

John F. Lewis, for défendant. 

Per Coriam. The complainant's patent is for "certain new and use- 
ful imprbvements in ironing-machines." The claims are 23 in number-, 
of which with only 5, however, hâve we anything to do. The biU charges 
infringement of others ; but the complainant liinited his charge on the 
hearing to the flrst 5. The Ist, 2d, and 3d claims must be sustained as 
valid. We do not find anything in the art, so far as shown by the rec- 
ord, to justify us in holding them to be anticipated; nothing to overcome 
the presumption arising from the patent. The 4th and 5th are for the 
clamping and stretching devices. Upon careful examination of respond- 
ents' exhibitj "Bosom-Ironer No. 3," and comparison with the clamping 
and stretching devices there shown, we are unable to distinguish in any 
material respect, the complainant's devices, designed for that purpose, 
from thèse. Claims 4 and 6 are therefore, iu our judgment, invalid. 
The respondents' machine is, we believe, an infringement of claims 1, 2, 
and 3 ; ànd for this infringement respondents must be held accountable. 
The bill is sustained to this extent, and a decree will be entered, accord-: 
iiigly, for an account. 
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' OreeNe et <rf. V. WooDHOTJSE et al. - 
(Oireuit Court, 8. D. New TorTt. Deoember 13, 1889.) 

PkTBNTS »0B IlïVBNTIONS— iNPKINGBMES'f— BbLT-FaSTENBBS. 

Clalm a of letters patent No. 282,358, issued July 3, 1883, to Henry Blake, Is for "a 
belt 8tud having cross-heads and a b^ir or shank flattened approximately at rlght 
angles to said beads and bent neàr Its epd, so that said beads lie flat upon tbe belt. " 
Tbis devioe was meant to be an improvement over tbe &. W. Blake stud, oovered 
■ ■''■ by letters patent Ho. 81,859, wbioh waaisimply puncbed ont of sheet métal, and tbe 
: aotual Improvement consisted (1) lil a stronger sbank, tbe strengtb being imparted 
byswaglng, or by flattening and oompi;essing in. some way; and (2) in a sbank 
curved at tbe ends. Held, tbat tbe çlaim was not infrlnged by a stud whicb was 
made by puncbing alone, and Whicb baâ received no other flattening tban such a* 
is naturally produced by tbe {tuncbing process. 

' In Equity. 

Benj. F. Lee and W. H. L. L^, îor complainants. 
Antonio Knauih and ArOmr von Briesen, for défendants. 

Shipman, J. This is a bill in equity, based upon the alleged infringe- 
ment of the second claim of letters patent No. 282,258, dated July 3, 
1883, to Henry Blake, for a beltrfastener, for fastening together the 
meeting ends of leather belting. The state of the art at the date of the 
invention was as follows: The belt-fastener commonly in use was pat- 
ented to G. W. Blake, by letters patent No. 31,859, and consisted of a 
straight bar, terminating at eàch end in a cross-piece at right angles to 
the shank. When the meeting ends of the belt were brought together, 
back to back, the fastener wâs inserted through a slit in each belt, and 
the cross-pieces were turned at right angles to the slits. The belt was 
then flattened out and the fastener Was necessarily bent into a V shape. 
One of the defects of this fastener was that the heàds of the cross-pieces 
caught and injured the hands of the workmen, when they had occasion 
to shiftthe belt. The D. M. Weston patent. No. 76,861, endeavored to 
remedy this defect by rounding ofif or beveling the head, which wasalso 
swaged so as to harden it; the straight shank being left malléable. The 
Henry Blake fastener was designed to obviate the disadvantage of the G. 
W. Blake stud, and is thus described in the spécification of the patent: 

'^The Weakness of the old stud Is found to be in the shank or bar, which is 
liable to be strained in the bendingf incident to applying the stud to a belt. 
In the improved stud, this weakness is removed byswagingthe bar or shank. 
This may be done on two or on ail four aides of the bar or shank; and the resuit 
is to toiighen or harden the métal, and to flatten the bar or shank, preferably, in 
aplàne àtTigbt angles to the lieads. Ttiis shape is preferred becailseitbrings 
thé ithi<^kneS3 of the bar or sbHnk in the direction of the bend given to it in 
applying the stud to a belt; and, moreover, the flattening of the siianlc occa- 
sions aless displacement of the leather of the belt, thereby avoiding weaken- 
ing thereof at tiie joint. Heretof ore, the studs being bent after their applica- 
tion to the belt, and the heads being in the same plane with the bar or shank, 
the said heads prOject their f ull length above the surface of the belt, often oo- 
casioning their breakage, or checkihg the running of the pulleys, sbould they 
strike any flxed object, and sometimeâ injuring the, workmen when, as is not 
uucommon, the belt is sbit'ted by hand. In the improved stud the shank or 
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bar is sllghtly curved downward in the course of manufacture, when thebend- 
ing cap be done with much less liability to straining the raetal than when it 
is performed after being placed in the belt; and the heads of the stud are 
bent downward, so that,their under surface Will lie flat upon the belt, instead 
of projectiùg above it, and a smooth and even joint be made. The studs, com- 
prising a bar, a, and héads, 6, having been formed by stamping or cutting 
from a sheet of métal, or otherwise, the bar or shanlc is hardened or stiffened 
by swaging; giving to said bar or shank the final shape shown in Fig. 1, or 
that shown in Pig. 2. As bas been said, tiie former shape is deemed préféra- 
ble, because not only doesthe bar possess the additional strength imparted by 
swaging, but, with the same weight of métal, the thickness of the stud is 
brought in the direction necessary to resist the strain of bending. In addition 
to this, by reason of the narrowness of the shank or bar, thére is less strain . 
upon the ïeather of the belt. Instead of , as heretofore, having the heads in 
tlîe same Une with the bar or shank, the latter is curved downward in the 
middle, and aiso bent sllghtly at the ends, (see Fig. 3,) so as to bring the un- 
der surface of the heads about in line with the top of the bar. The objecjt is 
to make a smoother joint, by causing the heads to lie flat upon the belt as 
shown in Fig. 4. The previous bending of the stud to approximately the 
shape it will bave when in use is very advantageous, because it can be done 
gradually, and with equal pressure upon ail parts by means of die, and with, 
much lessliability of straining the métal. The article, when completed, pos- 
sesses greater strength and durability than the old studs, and makes a joint 
with little or no unevenness, and no projecting edges." 

The claims are as foUows: 

"(1) A belt stud having T heads and a bar or shank flattened approximately 
at right angles to said heads; said bar or shank being compressed by swaging, 
substantially as described. (2) A belt stud having cross-heads and a bar or 
shank flattened approximately at right angles to said heads, and bent, near ita 
end, 80 that said heads lie flat upon the belt, substantially as described." 

In Henry Blake's original application for a patent, he asked for the 
folio wing claims: 

" (1) A belt stud of the character described, having the bar or shank swaged, 
substantially as described. (2) A belt stud of the character described, having 
a flat shank or bar swaged so as to flatten it in a plane at right angles to the 
heads of the stud, substantially as described. (3) A belt stud having the bai 
swagedi and the ends bent so that the heads of the stud will lie flat upon the 
belt, substantially as described." 

The descriptive part of the spécification contained in his application 
differed from that portion as allowed, principally, in saying that the re- 
sults of the swaging was to "flatten the bar or shank either in the samo 
plane with the heads or in a plane at right angles thereto," while in the 
patent it is said that the shank is flattened, "preferably, in a plane at 
right angles to the heads." The primary examiner rejected the claims 
because he said that "the only novelty in the case consists in a fastener 
with the body or shank in a vertical plane, and the T heads in a hori- 
zontal plané, or, in other words, having the heads and body at right an- 
gles with each other." Thereupon, and as the resuit of an oral interview 
between the examiner and the applicant's counsel, the application was 
amended by inserting the two claims which now appear in the patent in 
place of the claims which were originally applied for. The G, W. Blak^ 
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fastener was punched oùt of a sheet of brass, without additional swag- 
itag. The Henry Blake fasteners were punched, and then swaged between 
two opposing surfaces. The défendants' fasteners are made by punch- 
ing alone, the brass being forced by the blow of the punch through the 
central curved aperture of the die, the aperture being of the same shape 
as the curved or bent fastener. The défendants' and the complainants' 
fasteners hâve substantially the same bent or curved shape in the shank, 
and the same bend towards the ends. 

The only question in the case is whether the défendants' fasteners are 
flattened at right angles to the heads, in the sensé in which that expres- 
sion is used in the patent. I shall assume that, if there is any flatten- 
ing in the défendants' shanks, it may fairly be considered to be at right 
angles to the heads, because, whatever flattening exists was produced by 
the metals being driven through a curved die, and the flattening is at the 
sides as well as at the top and bottom; and I do not now deem it neces- 
sary to inquire whether the flattening must be only in a vertical plane. 
It is contended by the learned expert for the complaint that the shanks 
of the défendants' fasteners hâve a "fish-bellied" shape at the center 
of the shank; that they are stronger; and that careful measurements 
show that they are thicker at the center than at the ends. Suoh meas- 
urements do show that the shanks are somewhat thicker at the center 
than at the angles at each end, where the cross-heads join the shank; 
and, although I hâve been in some doubt whether the thickening at the 
center was produced by a flattening process, or whether the thinness of 
the ends was produced by the opération of bending, I coïncide with the 
belief or explanation of the expert that the thickness at the center was 
caused by flattening, because the natural effect of driving the métal 
through the die is to compress it. This conclusion is not, however, dé- 
cisive of the case, because, in my opihion, the patent intended to ,de- 
scribe the fastener which was flattened, not simply as an incident to the 
punching, which would be, so far as the flattening was concerned, the G. 
W. Blake stud, but was flattened by some positive means in addition to 
that which was used in the punching process. The G. W. Blake fast- 
ener was simply driven by a punch through the die, and had ail the com- 
pression and flattening on either side which côuld be derived from that 
opération; and, undoubtedly, the tendency of the punch is to flatten and 
squeeze ail sides of the métal as it is forced through the die. The actual 
improvement in the Henry Blake stud consisted^ — Mrst, in a stronger 
fehank, the strength being imparted by swaging, or by flattening and com- 
pressing it in some way; and, second, in a shank curved at the ends, so 
that the heads would lie flat upon the belt. To obtain the improved 
strength the fasteners, after having been punched out, were swaged. 
The weakness was obviated by an additional swaging opération. It can- 
not be successfuUy claimed that the défendants' studs, which are made by 
punching alone, and which can hâve received no other flattening than 
«uch as is naturally produced by the punching process, are the flattened 
fasteners of the Henry Blake patent, which declared itself to be an im- 
provement upon its predecessor mainly because additional strength was 
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imparted to the shank by toughening and hardening it after it had been 
punched otlt. The second claim of the patent permits this additional 
strength to be imparted by flatteûing, rather than by swaging; but it 
cannot be that the proper interprétation of the patent includes a punched 
stud, not otherwise flattened, whioh bas been curved by the use of a 
curved die. The bill is dismissed. 



GiLLiNQHAM V. Chaeleston Tow-Boat & Tkansp. (3o. 
(DiBtriet Court, D. South CaroUna. December 17, 1889.) 

1, Sbambn— Waobb. . 

Whére the master bf a tug is a member of the corporatioa that owns her and 
is présent- at the meeting of stockholders when she is put out of commission 
and tied up, and he does not dissent, it appears that neither he nor the other corpo- 
rators expected him ^ be paid during the time'the tug was laid up, and he cannot 
reoovei" wages for such time. 
S. Mabitime Liens— Advanobs. 

Nor qan he recover, as advances, money paid to the engineer, who had been paid 
ofC and given a recelpt in f ull, after the tug was so put out of commission. 

8. CoLlislON-^LlABII-ITT OF MaSTEH TO OWNEB. 

Where a tug cornes into collision with her tow and receives damages for which, 

at that time and afterwards, the master of the tug déclares his intention to pay, 

such deiclaration is an admission that the damage was due to bis act, and he beiug 

liable theref or, his promise to pay f or the same is upon considération, and is biudin^. 

4. Same — Judgment — Rbs Abjddioata. 

A judgment against the owners of a tug for damages arising from the négligence 
of the master, who is not a party to the suit, does not estop him from asserting that 
notwithsiandlng the judgment his négligence was not such as to render him lia- 
ble to thie owners, his employers. 

In Admiralty. Libel for wages and advances 
W. I. ffajt/er, for libelant. 
/. N. Natham, for respondent. 

SiMONTON, J. The défendant, a corporation of nine persons, of whom 
libelant is one, owns the steam-tug Henry Buck. It has no other ^rop- 
erty. Libelant was the master of the tug. His wages were at the rate 
of $100 per month. He now sues on an account for balance of wages 
for five months, January, February, March, April, and May, 1889, and 
for $83.76, money advanced by him for the tug, in ail $583.75. The 
answer àdmits wages for the months of January and March and one-half 
of April; claims that libelant has already received $129.25 on account; 
dénies ail knowledge of the advances; and for another défense avers that, 
owing to the négligence of libelant as master of the tug, she was cast in 
damages in a cause of Stokes v. The Henry Buck, 38 Fed. Rep. 611. in 
this court, in the sum of $577. 

In appears from the évidence that at a meeting of the stockholders 

held in the earl}»^ part of February, 1889, it was determined to put the 

tug out of commission, and tie her up. In conséquence aU the crew 

ère paid oflf on 4th February, and the boat placed in charge of a watcb- 
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jnaiJ. The master was not formally relieved. Çutduring this month, 
onlâ^h;, the corporators njet and considered a proposai to charter the tug 
.for Fernandina. At thig meeting an élection was gope into for a master, 
and Ubelant was eleoted. He was présent, participated, and accepted 
theoffer.: The charter was not made. So, dso,.at a meeting on 13th 
April, libelant being présent and voting, at least n,*)!; dissentingi the tug 
was put out of commission, and was placed in charge of a watchman. 
Again, nothing was said about the discharge of the master. We are 
not discussing the relations betweeii à tug-iriaster and his owners, stran- 
gers to hîm. The libelant and the other eight corporators went into 
this adyeûture together. He was the only mariner among them, ap- 
parently, and took the place of master, as he says. without the formal- 
ity of an élection. They ran the business, andirirom conversations de- 
tailed by himself and some of the other corporators, he evidently con- 
sidère hipiself as sharing t;ii,e fate pf the enterprise.. At the meeting iû 
Àpril, on being asked if heihad any bill against the tug, he dehied ail 
çlàijoi, I,çonclude tbat neither be nor the othérg expected pay for him 
when the tug was laid ùp, and that he can chargia for January, two days 
.in Febru^ry, March, and half of April. 

One iteni is $30 for Webb, the éûgineer, for the month of February. 
Webb was paid off on 4th February by the agent of the tug, and gave a 
î^ôeîjjt in fuU. The libelant eh;ipl6yéd him aslgnpineer notwithstand- 
ibg that the boat was out of commission, and was tied up by the action 
of 'thë éoiiipany; takeii with his khOwlëSge and çohëetit. He côuld not 
binid hÎB'principal by this act, nor repover frdm it this money paid to 
Webb. Another item is $50 paid Pregnell , a shîp-carpenter. This was 
for repairs of the pilothouse. A few weeks after the purchase of the 
tug she came into collision with the fluke of the anchor of a schooner 
which she was engagedito tow, and carried away theipilot-house. Libel- 
ant at the time and afterwards declared his detérrhinationto pay for this 
damage himself. This was an admission that it was his acti If he was 
liable for it, his agreement to pay the damage was based on considéra- 
itiod, àin<^ binds him. The other items, $3. 76, are; allowed. Theywere 
ordeà-edby him in his cftpacity :and wilii the autht»ity of master. The 
crédits bave; ail been prbVed. Of thèse, $29 waâ for repairs to pilot- 
house; forwhich, as we hâve seen, he made hiuiself responsible. 
I Tbë rémaiùing question presetits moue difficulty. The respondent, 
as 6wneÉ jôf'the Henry Buck, was coinpelled to payj in an action founded 
on libelakt's iiegligence, $577, (Stokesv. The Hmty Buck, S8 Fed. Rep. 
,6115) and this is set up as a défense to this action. There is no doubt 
that, forioss or damage; occtrring to the principal by reason of the neg- 
-ligence of.-the agent in, the course, of his agencyi the agent is responsible, 
mnd iiô l^ûlndi to indeùmifyfuUy the principal. Story^ Ag. § 217c. 
And if the principal sets up thèse damages in a suit by the agent, âûd 
'theidàiioalges bb parcél of the contract on whioh the suit ia founded, 
loks tend to prove it imperfectly fulfilled, or performed in such manner 
«s-toijÈi ihjuriousto the party sued, then admiralty will <take cogaizance 
'ii{>iilaaaeilt<)S^ i'WM(iedvjiDorrt 3 Mason, 161; Sîiwno v. Carruth, 1 Spr. 
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324; The Wudaan, Olcott, 4Ô0. , And this even if no cross-libel be filed. ■ 
fhe Sapphire,18 Wall. 51; The Dove, 91 U. S. 383; The Reubm Doud, 
9 Biss. 458. Bot, unless he file a cross-libel, he cannot recover against 
theli bêlant, except so much as will extinguish the claim of libelant. ' 
Ebert v. TheReubm Doud, 3 Fed. Rep. 520. The set-off in this libel is par- 
cel of thè cotitract on whîch suit is founded. It tends to prove it imper- 
fectly fuîfilled, and that it was performed in such manner as to be inju- 
rions to resp'ondent. In order to sustain its défense, the respondent in- 
troduces the record in Stokes v. The Henry Buck, and reste. This was a 
proceeding in rem. The monition was berved on libelant as Daaster of 
the tug. He was the principal witness in the case, and was examined 
and crôès-examined. The finding was based on his action as master. 
But is the case res judîcata as to him? He was not a party to it, nor a 
privy. He was not in control of the case to which the owner of the tug 
appeared, made claim, and answered. The mère fact that he was a wit- 
ness would not bind laim. Whaleyv. Houser, 18 S. C. 602. The pro^ 
ceeding was in rem, so it bound the res and every one interested in it. 
Street v. Insurance Cb., 12 Rich. Law, 16. Indeed, it bound the world, 
so far as the rea and any interest in it were concerned. The Mary Anne, 
1 Ware, 104. As a, stockholder, libelant had an interest.in the res, and 
is bound accordingly by the judgment qua res. But as master he had no 
lien upon and no interest whatever in the res. The case went off on his. 
négligence towards the rafts. Suppose, however, that hei did not go 
back to the rafts, or had îeft them because of other and pararaount claims, 
ordérs, or contracta of his principal. This would hâve niadè him neg-' 
lectful of the rafts, but would riot make him responsible to his princi- 
pal. So the judgment may be perfectly conclusive of négligence in the 
matter of the rafts; and yet not equally conclusive of négligence towards' 
his principal. Whart. Ev. § 814, says "that the decree of a court of ad- 
mirai ty * * * is held in this country conclusive as to the esséntialfâcts 
on which the decree rests." But he limits this tocasesof collision, prize,' 
and forfeiture. In Wells, Res Adj. § 63, p. 57, the case of Emiery v,' 
Fofwler, 39 Me. 331, discussing how far a principal is bound by a Suit 
against his agent, uses thèse words: "In such cases the technicalrule, 
that a judgment cari only be admitted between the parties to the reicord 
and their privies, expands so far as to admit it when the same question 
has been decided and judghient rendered between parties responsible^ 
for thé acts of others." The téxt-wriler, quoting this case, adds: "Hénce' 
judgment without satisfaction is conclusive, and a judgment for of against' 
a principal avails for or against an agent, and vice versa.^ 

But, as we hâve seen, the same question has not been decided in Stokes 
V. The Henry Buck which is to be decided hère. In that case it was ad- 
judged that there had been négligence as to certain rafts, shown .by aban- 
doning them in a certain place. The question now is, was there any- 
thing which can excuse the conduct of the master to his employer and 
principal? I am not prepared to say that the question is res adjudicata. 
The judgment in Stokes v. The Henry Buck can be used, however, to es- 
tablish the fact of the judgment and its amount, and that it was based 
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on hîs négligence, not as concluding hîm absolutely or estoppîng Mm 
from denying his liability to his owner, but as prima f acte putting the 
burden on hina to sbow that notwithstanding that decee he is not liable 
to the présent respondent. Duffield v. Scott, 3 Term R. 374; Smith v. 
Moore, 7 S. C. 220. As it is put in Hendersonv. Sevey, 2 Greenl. 139: 
"It was the only admissible proof to show that a judgment had been ob- 
tained against plaintiff by Conner on the facts appearing on that record, 
and the amount of damages which had been recovered." The case, how- 
ever, seems to be settled by Chicago v. Robbim, 2 Black, 418. In that 
case the prinoiple is distinctly announced that when an action is brought 
against A. for a cause which gives him a remedy over against B. , if he 
lose his suit, and B. bas notice of the suit, and of theground upon which 
it proceeds, the resuit will bind him. In that case one Woodbury was 
ilijured by an obstruction in the streets of Chicago caused by the négli- 
gence of Robbins. He sued the city and reeovered judgment. The city 
then sued Robbins. The court says: 

"The corporation has, however, a remedy over against the party that is in 
fault. and has so used the streets as to produce the injury, unless it was also 
a wrong-doer. If it was tjhrough the fa^ult of Kobbins that Woodbury was 
injùred, he is concluded by the judgment recovered, if heknew that the suit 
was peiiding and could hâve defended it. An express notice to him to dé- 
fend the suit Was not necessary in order to charge his liability. Heknew 
that the case was in court; was told of the day of trial; was applied to to as- 
sist 'm proçuring testimony, and wrote to a witness; and is as much cliargeable 
with notice as if he had been directly told that he could contest Woodbury's 
right to reoover, and that the city'would look to him for indemnity." Pages 
422, 423. 

, The case came up again in 4 Wall. 672, and was expressly confirmed 
on thia very point. But in thèse cases it was held that Robbins was not 
estopped frçpi showing that he was under no obligation tokeep the street 
in a safe condition, and that it was not through his fault the accident 
happened. 2 Black, 423. So in the présent case the libelant is bound 
by the fact and the amount and cause of the judgment. But he is not 
estopped from showing tbat notwithstanding he is not liable to his owner, 
the respondent, either because his action towards the rafts was caused by 
paramount orders, or by necessary concern for other and superior inter- 
ests of his principal. It is best, however, that the pleadings on this 
point be more fuÙ than they are. Let the cause be retained, and let 
responderit file a cross-libel, with leave to the libelant to answer the 
eame if he be so adyised. 
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The Felicb B.» 

Bektschmann et al. v. The Feltce B. 

(District Cawrt, K JD. New York. Deoember 6, 1889.) 

X. Mabitimb Liens— Itaman Vbsbbl— Masteb's Waoes. 

The master of an Italian ship has a lien on the vessel for tais wages, whicn is reoog- 
nized in this court, 
2. Samb— Masteb's Advancb?— Prioeitt— Bottombt Bond. 

The lien for wages and advances of the master of an Italian vessel takes preoed- 
enoe of the lien of a bottomry bond, on which the master is not personally liable. 
Bamb— Matbriai.-Mbn— Pbiobities. 

The lien of material-men, for the value of whose services the master is personaUy 
liabld, is superior to a lieu for the master's wages. 
Same. 

Xbelien of material-men is superiorto thelienof abottomrybondwhen theseirv- 
ioes of the material-men bave tended to make the ship more valuable, or when d6- 
lay in enfortjing the bottomry has tended to induce the services of the material- 
men. 
Same — EleOtioii of Rbmeihes. 

Where màterial-men haveprooeeded under the twelfth admlralty rule against the 
vessel instead of tbe master, such élection does not destroy their right to pïoœeâ 
against tbe master for the sanie debts. , 

The Aina, ante, 869, distinguished. " 

In Admiralty. On application to détermine the priority of lietia. 

Sidney Chiibb, foT BeTtachmann, 

VUo & Ruebsam&fi, for material-men and seamen. 

R. D. Benedict, {E. G. £e)iedict,) for the master. : 

Wing, Shoudy d; Putnam, foi Révère Copper Co. 

i^edA;. F', flïnnc/is, for Empire Warehouse Co. 

Benedict, J. The bark Felice B., an Italian vessel, saîled firom the 
port of Pensacola, Ma., bound for a port in England, with a cargo of 
lumber. While pnrsuing her voyage she met with disaster, and was 
compelied to put into the port of New York in distress, being then 
subject to bottomry for the sum of $1,170.80 placed on her in Pensacola. 
Upon àrriving in New York she was survej'ed, and then repaired un- 
der the direction of the master. In somé way not explained the cargo 
Shipped in Pensacola was gotten rid of in New York. The voyage to Eng- 
land was then abandoned, and at the time of commencing thèse proceed-* 
ings the vessel was about to load for Australia. Thereupon she was libeied 
by Bertschmann, the holder of the bottomry. No person intervening in 
her behalf, a decree by default was entered in favor of Bertschmann, and 
the vessel was sold by the marshal. Tbe proceeds of the saleanidunted 
to $8,000; Subsequently the material-men who had repaired and sup- 
plied the vessel after hér arrivai in New York; also the agent who had 
attended to her business, and made certain advancesfor her iri New York; 
also her crew, for wages; also the iliate, for his Wages and advàtices;, and 
thé master, for his wages and advances.-^filed pétitions to bie paid out 

: ,*BopQrted[by Edward (}^3enedict,^£8q.to£ tue New Torlc bar.; ■ nr. ; .'■ 
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of the proceeds. Proof having been made of the respective daims, each 
libel and pétition being considered aa an anëwer to ail the other libels and 
pétitions, ail the claims are now before the court for a détermination as 
to the rights of the parties-in the fund in court. The claims in ail, in- 
cluding costs, amount to about $10,869. 

I first congider the clâim of the màster ôf the vèssel. This claim con- 
sists of two parts, — one for the master's wages; the other for sums ad- 
vaaoed Ijy ; him for the> necessities of . the i vessel while under bis com- 
mand. As against this claim the bottomry holder contends that the màs- 
ter bas no lien either for bis wages or for bis advances. But the bark 
■was an Itâlian bark, and under the Italian law, which has been put in 
evidencejJJi? master hag a lien for bis wa,ges; and, not being personally 
liaWe ïbr the bottomry bond, is entited to priority in payment over the 
bottorbry. Jn regard tq the other part of the master's claim, viz., for 
BUios adyiànçed by him towàrds the necessities of the ship while under 
bis éommand, this, also, is covered by the Italian law. The language 
of tbat law is, "wages and compensation" due the master, etc. Class 7, 
art. 675, Italian Code, cited in The Olga, 32 Fed. Rep; 829. The word 
"cofiapetlsàtion" inust bé'intended to cover such claims as the naaster's 
advances; otherwise tbere is no provision in the Italian Code for this 
most common claim against a vessel by the master. My conclusion in 
regard.tô- tlie dèmand 6i thè master is tbat be is entitled to be paid bis 
wages and advances outof the proceeds of the sale of the vessel, and tbat 
as between him and the bottomry bond bé ia entitled to priority in pay- 
ment. 1 

As against the debts due material-men incurred by the master in New 
York, the master cannot claim priority in payment becatoseof the fact 
that be is personally liable for the same debts. It hasi-been insisted upon 
behalf of thé inaster that the twelfth admiralty rule compels a material- 
toantoelect: between a proceeding infrem against. the vessel, and a pro- 
ceeding in personam against the master; and that inasmucb as in this 
ease the material-iften bave proceeded against the vessel * no personal lia-i 
bility of the tnaster for the demand , remains. No autbority is cited whicb 
supports this uaderstanding of the effect of the twelfth admiralty rule, 
andrl diO not SO; understand the rulè. Notwithstanding the rule, it is 
stiUiopen in my;opinion to the matefiàl-men to bring an action at law 
oirfcsait in admiralty against the master for:tbe same; debts bérein ques- 
tion.; L^or tbisjreason th0 master caunot bere claim priority in payment 
oter the insbt^rjaJ-men. TAjb OZg-a, 32 Fed. Rèp. 331* . 
j, The daim of thé. mate baâ not been objected to. ïïe wiU therefore be 
paid prior to th.«;hottomry bpnd. 

, As tQjthe demand of the material-men, objection is made in behalf of 
the bottomry holder that he is entitled to priority in payment over any 
jdefotef due^ the; m*terial-Kien for repaiïs and supplies, and for services 
tenderejitOittifetyiessel subs^uÉfnt to the breaking lîjpof the voyage. In 
Xegard tp;theseidemands,(Whioh consist of actual repairs put upon the 
vessel, and whicb tended to increase her value, equity requires that such 
demands should be paid priOr to the bottomry, for the reason that thèse 
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jepairs hâve gone to enhance.by sa much the proceeds ôf the sale of the 
vessel now in court, and canûot with justice be applied to the payiflent 
of the bottômry. 

As to the demands which consist of advances made by the ship's ageiït 
and the interpréter, the bottômry holder cannot daim preferetiee, becausa 
his delay to enforce the bond tended to induce the inçurring of thèse eS- 
penses. His bond became due, by its terms, on the arrivai of the vessel 
in New York. He took no steps to enforce it until ali the debts in. ques- 
tion had been incurred. He should not be perraitted to lie back in this 
way and allow expenses tobe incurred, and then contend that his bond 
should be paid in préférence to such expenses. As between the material- 
meû,. the. agent, and the interpréter, the question of priority must there- 
fore be decided adversely to the bottômry bond. This leaves a deficiency 
greater than the sums in thèse respective bills which the bottômry holder 
has insistedoarried no lien, and it becomes unnecessary, therefore,,to 
décide the question of lien which bas been raised on this occasion. . 

Référence haa been made on the argument to the caseof The Aina,(inù, 
269, lately decided in this court, and the point taken that the question 
of lien was not open to be contested by the bottOmryi holder; but. the 
practice pursUed in this case is différent from tbè practice pursuèd in the 
case QÎ The Ama. In this no interlocutorydeeree bas been entered in 
favor of ahy party except Bertschmann, the bottômry holder, ai}d ail 
other demands are before the court as upon final hearing upon pleadipgs 
and proofs. It la open to tâie bottômry holder,. therefore, to raise the 
question of lien as against any of the petitioners; but as already stated 
the disposition made of the question of priority renders a décision of the 
question of lien unnecessary at this stage of the case. If subsequeptly 
a décision upon those points should be desired, my.arttention can be 
called to it by tlp parties interested. ,, , 
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iPtsMet Court, E. D. PennsyVoania. June 85, 1859.> 

1. ADMiBAj/TT—JoKismonoN— State Ijaws. 

The admlralty syatein of laws là withln the exclusive ooiitifol of oougress and the 
States tiaye uo power to legislate in rogard to it. 
9. Same. 

In ^ome few instances the'dtates may exercise powers vested in the fédéral gor- 
emmént, but this doctrine is; not to be extended beyond the subjectstp which it has 
been;applied. : : 

8. Maritime liiENà—DBÀTH BTWROiîoFnL AcT. 

Theacts bf aèsembly of Petoisylvania apptoved April 15, 1831, (P. L. 874,) and 
AptJl^ 1855^ (P. L.;309,) do not by their tenns preate allen for death bysc^U- 
g«nce upon thé high séàs, and as tbere ia no jurisdictioh oùtsida ot statutoïy pro- 
• vlsloil'noîieeâabesustained. ; ; *;iï 

(SyllabxisbythéComt.) ... h.'. .,.:,/ .i :£.,., ., ■ ,;. .. -i.tij.Jïib 

In Admiralty. Hearing on libel and answer. 
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Libel by Bridget Welsh, in her own behalf and that of her mînor 
children, against the steam-ship North Gambria, under Acta Pa. April 
15, 1851, and April 26, 1855, to recover for the death of her husband, 
Peter Welsh, who was killed on May 25, 1889, while employed as a la- 
borèr on said steam-ship, by the falling upon him of a tub of iron, through 
the négligence of employés not fellow-servants of deceased. 

McKmley, Driver & Coidston, tovlibelant. 

H. 0. Ward and E. B. Convers, for respondents. 

Butler, J. The question of jurisdiction is raised on thîs motion by 
consenti That the libel cannot be sustained independently of statu tory 
provisîonj is settled by The Harrisburg, 119 U. S. 199, 7 Sup. Ct. Rep. 
140. That the Pennsylvania statute, on which the case is put, does not 
crieate an admiralty lien, and thus authorize the seizure, seems entirely 
cleàr. There is nothing whatever in the statute indicative of a pur- 
pose -to create such a lien; and if there was I would hold the statute 
io be irioperative in this respect. The states hâve no power to inter- 
fère with^the admiralty System of laws; they can add nothing to it, nor 
take anything 'from it. Tlresubjèct lies within the exclusive domain of 
congi-ess. It is true that the suprême court bas held that as respects 
pilotage and a fèw other subjects the states may exercise powers vested in 
the fedeMgo«tem ment «util the latter assumes the assertion of its author- 
îtj^J : The disfavor, however, with which this (apparently illogical) doc- 
trine (borri, doubtless,;Of the excessive tendertiess which formerly existed 
respecting "state rights") is regarded to-day justifies a very confident be- 
lief that itwill not be extended beyond the subjects to which it has been 
applîed. •■To this doctrine must be ascribed the décision in The Lotta- 
wanna,' 21' Wall. 580, that liens created by state statute for the repair 
of vessels, etc., in home ports within the state, mafp be enforced by 
admiralty. As this court held hçwever in The E. A. Bamard, 2 Fed. 
Rep. 712, such statutes do not create an admiralty lien or ingraft any 
new provision upon the admiralty laws. The court in such case has 
jurisdiction, as the debt arises from an admiralty contract; and The Lot- 
tawanna décides no Morethan thât the state may make this debt a lien for 
the purpose of securing, and regulating distribution between its own cit- 
izens in the absence of provision respecting it by congress. Even this is 
acknowledged to be anomalous and is put upon "long usage" rather than 
any, welWefined principlei The views of this court on the subject gen- 
erally, are stated in The Bamard, abové cited. I will not repeat them. 
They are as applicable hère as they were there, The décisions of the dis- 

'trict courts respecting the subject are not harmonious. In TheSylvan 
Glen, 9 Fed. Rep. 335, and The Manhasset, 18 Fed. Rep. 918, the state 

! statutes were denied effect in the admiralty. This view is also supported 
by the judgnient in TAe Vera Oruz, L. R. 10 App. Cas. 59. In other in- 
stances the question bas been'decided diflferenûy. It has béen so fully 
discussed in the cases cited that I will not enlarge upon it. 
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Pebkins V. Hendkyx et al. 
(Circuit Coitrt, D. Massachusetts. Deoember 20, 1889.) 

FEDERAI ConKTS—JuBisDicTiON—Noîi-EBBiBBNTS— Service of Process. 

A fédéral court does not acquire jnrisdiction of a suit removed from a state court 
by virtue of an attaohment made in the state court, where there was no Personal 
service of process on défendant, a résident of another state. 
, Bamb— Waiveb dp Objection— Ebmoval dp Cause. 

Défendant does not, by appearing in the state court for the purpose of removing 
the case to the fédéral court, thereby waive any irregularity as to service of pro- 



On Motion to Dismiss for Want of Jurisdiction. 

Flmntiff, pro te. 

John L. S. Robert» and James E. Leadi, for défendants. 

GoLT, J, This suit was originall-y brought in the state court, and waa 
removed by the défendants to this court. The défendants are résidents 
of the state of Connecticut, and no personal service was made upon them, 
but at the time the original writ was issued the property of the défend- 
ants in the hands of certain résidents of Boston was attached. The de- 
fendants now move to dismiss the suit for want of jurisdiction. 

The^rsi question which arises is whether this court acquired jurisdic- 
tion by virtue of the attachment made in the state court. This ques- 
tion must be answered in the négative, because the law is settled that 
the United States courts bave no jurisdiction in suits founded on foréign 
attachment, and without personal service of process. Toland v. Sprague, 
12 Pet. 300; ChUtmden v. Darden, 2 Woods, 437; Sadlier v, FaUm, 2 
^Curt. 579. 

The smmd question which arises is whether the act of the défendants 
in appearing in the state court for the purpose of removing the case to 
this court constitutes a waiver of any irregularity as to service of process. 
This identical question bas been several times before the fédéral courts 
for adjudication; and, so far as I bave been able to examine the cases, 
it bas been unifprmly held that an appearance in the state court for the 
purposes of removal is not such a gênerai appearance as to give the féd- 
éral court jurisdiction. Hendrickson v. Railway Co., 22 Fed. Rep. 569; 
SmaU V. Montgomery, 17 Fed. Rep. 865; Atchison v. Morris, 11 Fed. Rep. 
582. In the last case, Judge Drummond says: 

"In fact, it may hâve been, among other reasons, for the very purpose pf 
objecting to the service of summons, the défendant requested that the cause 
should be removed to the fédéral court, because, in a proper case, a party has 
theright to the opinion of the fédéral court on every question that may arise' 
in the case, not only in relation to the pleadings and merits, but to the serv- 
ice of process; and it would be contrary to the manifest intent of the act of 
congress to hold that a party who has a right to remove a cause is foreclosed 
as to any question which the fédéral court can be called upon, under the law, 
to décide; and I hâve no doubt this is sucb a question." 
v.40F.no,12— 42 
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I see ïio reason to doubt the sounduess of the conclusion reached by 
the courts in the abo^e cases on this. question, and it foUows that the 
suit must be dismissed. As the court has no jurisdiction, the défend- 
ants cannot .recover coats. Suit dismissed, without costs. 



Hennihq «. Western Union Tel. Co. 
(Circuit Cofwrt, D. Soufh CaroUna. December 19, 1889.) 

1. Rbmoval OP Gauses— KpLB? OF Phaotiob, . 

The ruies of praotice 6t a, United States circuit court go vern a cause bronght there 
from a state court, under 25 St. at Large, 435, providlng that "the cause shall then 
proceed lu the same manner as if it had been originally commenced in said circuit 
court." 

2. Samb— Sbouritt por Costs. 

,;, ^T^ere a cause is removed from a state to aXJnited States circuit court, and the 
plaintifC amenda his complaint, he puts himself within a ruie of practlce of the clr- 
cbit^Urti aUowing a défendant, *'in ail cases, '' to demand security for costs before 
ansiirering, though the demand oouid not hâve been made in the state court whefs 
the action was commenced. 

Ai Law. On motion for security for costs. 
Buisl <fc Buist and JoM Wingate, for plaintiff. 
Barli<T,(MlUand & Mtmmona, ioT de(eadânt. 

SiikoNTON, J. This case was originally brought in the state court. 
It wks removed in to this court, plaintjff being a résident of the state of 
Sotlth .OEirolina, and the défendant boing a foreign corporation. After 
its reniovil the plaintiff obtained leavetbamend his complaint byinsert- 
ing the appointaient and the name of his guardian ad Jilem, anâ, dé- 
fendant had leave to âliswét the complaint when sôatïiënded. There- 
lipoïi défendant,^ under our savénty-fifth rule, served hoûcè for security 
for cbSts. The plaintiff iresists this motion, because lie is à résident of 
the state of South Carolinà, ànd as such not liable to security for costs 
in the state court, and thôrefore not so liable in this court, into whîch 
the (^Be cornes précisèly in the same plight in which it left the state 
courte thmcan y.Oegati.lOl U. S. 812. This seems to be a new ques- 
tion. It must be decidèd ùnder our own rule, which contrôla our prao- 
tice. ' Èule 75 is in thëse words: 

"In no case shall the défendant be ioompelled to pleâd or ansWer unfcil the 
plaintiff shall hâve given security for costs, if notice be givén to the plaîntifE's 
attornéy that »uch security will be required. The anaount of such security, 
not exceeding fifty dollars, shall be fixèd by the clerk. On application made 

■ to a jndge'on a rules-da^, or to the court in term, such further security may be 

- ordered as inay be deemed nécessary. " ■ 

j ' The rule is withqut qÂ^alification,— '|ia no case." Is it affected by the 

,faqt that befo;:fttlie case, came into thjs court the plaintiff was under no 

obligation whatever to give jsecurity for.Gosts? The act of congress reg- 

ulating the removal of causes provides that, when removed, "the cause 
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shall then proceed in the same maniier as if it had been originally com- 
menced in said circuit court." 25 St. at Large, 435. If the cause pro- 
ceeds as if it began in this court, it is, of course, subject to the rules of 
the court governing causes begun thereia, just as if the cause originally 
began hère. Olare v. Banh, 14 Blatchf. 446. Begides this,, the com- 
plaint bas been amended in this court. The cause will be tried and de- 
cided upon the amended complaint, (Code S. C. 167;) that is to say, 
upon pleadings made up in this court, and govemed by its rules only. 
The complaint has been amended in this court on the motion of the 
plaintiff, and to that complaint he requires an answer. The time and 
mode of putting in that answer dépend upon our rules. One of our rules 
says that an answer need not be put in, if security forcosts be demanded, 
until the demand is complied with. Plaintiff has put himself within 
this rule. Let the plaintiff enter into security for costs before the cierk, 
under rule 75, before the défendant be required to plead to the amended 
complainti 



HoLLANDEB ». Bai2, Consul General, etc.* 
(District Cùwrt, s. D. New York. December 4, 1889.) 

Ukpositions— Commission to Fobeioh Cocntht— Expulsion— Sapb Conduct. 

In^an action against the consul gênerai of aifôrelgn countrjr, âefendant moved for 
s commission to take teÀtimony in such cOuntry. It appeared that the govemment 
of that countey refused to allow plaintiff to enter its territory, and plaintiff fur- 
nished affldavits tending to show the nature of the investigation and the questions 
to be raised, and that the commission was not likely to be properly executed in the 
plaintiS's absence, with due provision for bis own défense. Held, that the com- 
mission should issue only on condition that défendant obtain from his government, 
and fumish to plaintiff, a safe conduct, allowlng him to enter the country and re- 
tum, and be présent on the exécution of the commission. 

At Law. On motion for commission to take testimony. 
B. D. Benedid, for plaintiff 
BiUinga Js Cardozo, for défendant. 

He plaintiff, an America,n citizen, was expelled from the repnblic of 
Guatemala aa a "pernicioBS foreigner," and the Guatemalan government 
directed the défendant, who Was the Guatemalan consul gênerai at New 
York, to publish the decree of expulsion in New York. Défendant s^it 
the decree to the Associated Press; and this action was thereupou brought 
agàinst hini for alleged libelous statements contained in said decree. De- 
fendant thereafter moved for a commission to take testimbny in Guatemala 
asto plaintiff'scharactter and réputation. Plaintiff furnished affidavits to 
show that in his absence such commission could not be iairly conducted, 
nor his own witnesses procured and examined without his présence, and 
opposed the allowance of any commisèion; unless he should be allowëd to 
enter Guatemala, and be présent at the exécution of the commission. 

. 'Bevorted by SâiwardG^. Seneâict, Ssq., of the New Yorli bar. 
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The court, Bîiown, J., said, that the taking of testîmony on examîna- 
tion Was in a certain sensé a partial trial of the cause, and that the plain- 
tiff, as between him and the défendant, or the Guatemalan government, 
as his principal, was entitled to be présent thereat, if desired, where, as 
hère, it appeared to be necessary to the protection of his légal rights. 
An order was accordingly entered that if the défendant, within a speci- 
fied time, should furnish to plaintiff a safe conduct from the Guate- 
malan government, permitting him to go to Guatemala, and be présent 
on thé exécution of the commission and to retum without molestation, 
the inotiôn for a commission should be grant«d, but, failing the produo- 
tlou of stich safe conduct, the motion should be denied. 



Siegfried a al. v. Phelps, Collector. 
(Circuit Court, N, D. CaUfomîa. December 16, 1889.) 

t, CUSTOMS DUTIBB— Pebb Goods— Requirement oï Invoïob. 

Free goods not chargeable with duties, are not within tlie provisions of sections 
2854 to 2867 requlrlng an invoice with a certain prescribed déclaration of the ship- 
per, and a certiflcate of the consul at the port of shiptnent, or the prescribed bond 
to be presented to the collector as a condition of entry pf tiie goqds, 

3, SAMÈ— ÂUTHOBITT DP SECRETAKT OP TkbASDBT, 

The seoretary of the treasury is not authorized to impose, by régulations, bur- 
dens on commerce, not imposed or authorized by the statuts. 
(Suiuayua by the Court.) 

At Law. On demurrer to complaînt, on the ground that the facto 
stated do not constitute a cause of action. 
John S. Mosby and A. P. Van Duzer, for plaîntiffs. 
J. T. Caret/, U. S. Atty., for défendant. ,, 

Before Sawyee, Circuit Judge. 

Sawyer, j. This is a suit to recover the value of a certain shipment 
of tèa, at a port in Chiiia, to the port of San Francisco, arising out of 
a refusai of the collector to allow thOitea to be entered without present- 
ing to him an invoice having indorsed thereon the déclaration required 
to be made before the consul at the port of shipment, and the consul's 
cerlificate required by sections 2854 and foUowing of the Revised Stat'- 
Aites; or giving the bond to produce one at soûie future day, in pursu- 
ance ofi the .provisions of section 2857. 

The plaintiffs insist that the merehandise being tea, which pays no 
duty, does not fall -within the provisions of the statute, which is in- 
tended to apply to dutiable goods only, and it appears to me that this 
position is, correct. There is nothing at ail, said about non-dutiable 
,goods; aod the provisions are adapted only, to dutiable goods, subjeet 
to eilher ad valorem, or spécifie duties. The déclaration provided for, 
raust state, that the invoice "cbntains, if the merchaadise- meationed 
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therein is subject to ad valorem duty, and was obtained by purchase, a true 
and full statement of the time, "when, and the place where, the same 
was purchased, and the aMual œst Ùiereof, and of aU chargea thereon; 
* * * and when obtained in any other manner than by purchase» 
th£ actual marke.t value thereof at the time, and place, when and where the 
same was procured, or manufactured; and if subject to spécifie duty, the 
actual quardity thereof." This requirement was, manifestly, intend ed to 
enable the coUector to détermine the amount of duties to be coUected, 
and a form of déclaration is adopted by the statute, adapted to each 
mode of assessing duties, so that the collector can ascertain the value of 
the goods subject to ad valorem, and the quantity of those, subject to, 
spécifie, duties. But neither form is adapted to non-dutiable goods, 
and there is no occasion to know, for the purposes of the revenue, either 
the value or quantity. Non-dutiable goods are not mentioned, and no 
déclaration is provided, adapted to that class of goods. Which of the 
forms should be adopted, when neither is prescribed, and neither would 
fit the subjecf^-matter? 80 the bond provided for in section 2857, is to 
hé in "idowftîe the amoiint of duty apparentty due, conditioned for the pay- 
ment of the duty which shaU befound to be actually due thereon." As the in- 
voice ot the manîfest, shows for itself what the goods are, and that they 
pay no duty, whatever, the conditions of the bond no more fit the case thau 
do the matters prescribed in the statement to be made before the consul in 
the case of dutiable goods? Evidently the statute mentioned ail the 
cases to which this déclaration, certificate and bond were intended to be 
made applicable. To extend the requirement by loose construction, or 
inference, to goods that pay no duty, would be to impose, in thé aggre- 
gate, large burdens upon commerce, without any corresponding benefit. 

I do not think the secretary of the treasury is authorized by the stat- 
ute to put any burdens upon commerce, in addition to those imposed 
by the statute itself. He is authorized to niake régulations, "not incon- 
sistent with law " — to regulate the imposition, and enforcement of the 
burdens provided for by law, but not to impose others. Burdens im- 
posed upon commerce in addition to those imposed by statute would be 
"inçonsistent with law," and unauthorized. See Balfour v. Sullivan, 8^ 
Sawy. 649, 17 Fed. Rep. 231, and cases cited; MerrUt v. Wekh, 104 U. 
S. 696-700; MorriU v. Jones, 106 U. S. 466, 1 Sup. Ct. Rep. 423. 

The court of claims in Mosby v. U. S.^ took this view, when it held 
that the consul was entitled to recover a considérable amount paid into 
the treasury under protest, for fées coUected for such certificates, ap- 
pended to invoices and statements of free goods, on the grou.nd that: 
thèse services performed, although in form officiai, were not offlciail in 
fact, or in law; and the United States had no concern with them,— ■that 
it was a matter entirely betweenthe owner of the goods, who Voluntarily, 
without requirement of law, obtained, and paid for the services, and. 
the consul, who. in his own individual private character, voluntarily, 
j)erformed the service for the compensation received of the owner, sft 

0';Npt rciportedi ,. . ■■ . ■■,,:■.:,. i . 
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paid of his oWn free will. The amoupt of the items recovered in that 
single instance, — $2,095— Will afford some indication ôf the exfent of 
the burden in the aggregate,.such à régulation by the secretary Would 
impose on commerce. 

In my judgment the collector unlawfully refused to allow the entry, 
and is liable. The démarrer to the complaint must be overruliéd, and 
it is so ordered. 



Lazabd X at. r. Magonb, Collector. 
(Cirewtt Court, S. ï>. New Tork. Deoember 18, 1889.) 

1. CuBTOMs Dirnss— Fbbb List— SiViLtTDDB Ci^vbb. 

Tbe similitude described by that portion of Rev. St. TT. S. i 8499, as amendes \ty 
the tarifl act of March 8, 1888, which provides that "non-enumerated articles, sim- 
ilar in material and quality and texture, and tbe use to which they may be applied, 
to articles on the f ree-iist, and in the manufacture of which no dutiable materials 
are used, shall be free, " is a similitude in ail four of the particulars mentioned 
therein. 

8. Saub— Dbt Ego YoIiE. 

Dry egg yolk, being an article not enumerated in the tarifl act of March S, 13SS, 
and assimilatlng to albumen, and also to eggs, articles on the free-list of that act, 
in two or more only of thèse four particulars, is not free of dUty under that act by 
similitude to albumen or eggsfbut is, in the absence of proof tbat it is not à man- 
uf actured article, subject to duty at the rat« of 30 per centmn ad valorem as a non- 
enumerated manufactured artide, tinder the provision tberef or contained in Rev. 
St. U. S. § 3518. 

At Law. Action to recover back duties. 

The plaintiffs in tbis suitj on the first day of September, 1887, im- 
ported froni Dresden, Saxony, into the port of New York, a certain ar- 
ticle invoiced as "^gyolk." 'This article was classified for duty by the 
défendant, as collector of customs at that port, as a non-enumerated man- 
ufactured article, under the provision therefor contained in section 2513 
of the United States Revised Statutes, as amended by the act of March 3, 
1883, and duty thereon at the rate of 20 per cent, ad TOiorem was exacted 
of the plaintiffs by the defendaùt, as such collector. Against this clas- 
sification and this exaction' the plaintiffs, within the time required by 
law, duly protested, claiming that, under that portion of section 2499 
of the United States Revised Statutes, as àraended by thè act of March 
3, 1883, which provides "that non-eriutnerated articles, similar in mate- 
rial and quality lànd texture, and the use to which they may be applied, 
to articles on the free-list, and in tbe manufacture of which no dutiable 
materials are used, shall be free," this article was free of dUty, as assitn- 
ilating to albumen, under the provision therefor contained in the frèe- 
list of the àct of March 3, 1883, (Tàriff Index, new, 496;) or, if not as- 
similating td albumen, then as âssimilating to eggs, under the ptovision 
therefor contained in said free-list, (Id, 690;) or that, if this article assim- 
ilated neither to albumen nor to eggs, then it was dutiable at the rate of 10 
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per cent, ad valorem, as a non-'enumerated raw or unmanufactured article, un- 
dei the provision therefor contained in the aforesaid section 2513. There- 
after the plaintiffs, having duly made appeals, which were decided ad- 
versely to them, brought this suit to recover theamount of excessive du- 
ties exacted bf them by the défendant as said collector, as claimed in their 
protest. Upon the trial of this suit, it appeared from samples of the ar- 
ticle in suit that it was of the color of the yolk of the hen's egg, and that 
;it had evidently been dried by natural orartificial beat, and afterwards 
ground, or subjected to some similar process. It appeared from the évi- 
dence of the plaintiffs' witnesses that thèse articles were sold to biscuit 
and cracker bakers, and used by them in making biscuits, crackers, and 
«uch thiogs; that the original yolk of the hen's egg contains 51.49 per 
cent, of water, 15.76 per cent, of fat, 30.47 per cent, of albumenoids, 
about 0.55 per cent, of coloring matter, and about 1.73 per cent. <Jf alco- 
holic extract and minerai matters; that the article in suit, as analyzed, 
contained 3.35 per cent, of moisture at 100 C, 54.15 per cent, of oil, 
39.50 per cent, of organic matters, and 3 per cent, of minerai matter 
(ash;) that the 39.50 per cent, of organic matter included albumen, 
caséine, and coloring matters; that there was nq constituent in the arti- 
cle in suit not found in the white, or albumen, or the yolk of the egg; 
that the analy^igof the original yolk, if dried, would be almost the same 
thing as the analysisef the article in suit, only varying therefrom, perhaps, 
if varying ^t ail, through différence in treatment, or in composition of 
the 6^ ifrom whicli it was taken; that the albumen in the article in suit, 
with the exception that the water had been almost entirely dried ont, 
was précisely similar in çonstituents and chemical composition and prop- 
erties to the albumen or white found iii the egg; that the albumen or 
white found in thie egg was reduced by drying to the solid or dried albu- 
men of^oommerce, which contains from 92 to 95 percent, of pure albu- 
' roeh; thàt the shell of the ^g was composed chiefly bf carbonate of lime, 
and some organic matter. But it did not appear from the évidence for 
which purpose albumen was used, or that the article in suit was npt a 
manufactured article. At the close of the plaintiffs' case the defendant'a 
counsel moved the court to direct the jury to find a verdict for the de- 
fendant, on the ground that the plaintiffs had nol proven facts suffi- 
oient to entijtle tbem to recovçr. 
^dward ijar(2€2/, for plaintiffs. 
,. jsdwfltrd JlÊteAe^, XJ. S. Atty., and Thomas Greenwood, Asst. U. S. Atty., 
for défendant. 

Lacombç , ^•rX'fraïïy.') I shall dispose of this case without sending it 
;to, the jury. As to the question of the classification of this importation 
by assimilation under the proviso at the close of section 2499, which 
r^ds: "Provided, that non-enumerated articles, similar in materialand 
quality.ftnd texture, and the use to which they may be applied, to arti- 
cles o^^ the free-list, and in the manufacture of which no dutiable mate- 
rials are used, shall befree,"^ — it iSiitpj^e obseyved, in the first place, 
that similarity in ail four of thèse respects is required. Undoubtedly, 
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the article îs similar in material, and apparently in texture, to the albu- 
men of commerce which is imported hère, and which is enumerated on 
the free-list; but there is no évidence as to the use to which the albu- 
men so imported is applied, and, therefore, there is nothingfrom which 
to deduce a similarity in use, as between that article and this dried yolk. 
As tothe claim that it is similar to eggs, which aiso are on the free-Hst, 
while there is proof of similarity of material, and perhaps of use, the 
texture seems to be éntirely différent. As to the daim made in the protest 
that this importation was an article not manufactured, the failure of the 
plaintifife to offer any proof as to how it was made removes that question 
from the case. The coUector has classified it as a manufactured article, 
and the presumption is that his décision was correct. There is no évi- 
dence to the contrary, and it cannot, therefore, be classified as unman- 
ufactùred. Verdict directed for défendant. 



United States t». Baylb. 
(Dtstrict Court, E. D. Missouri, E. D. Deoember U, i889.) 

1. PosT-OiTioB— Non-Mailabli Matteb— Tebrathning Postal-Cards. 

A postal-card demanâing payment of a debt, and stating that "if it la not pald at 
once \ve shall place the same with our làwyer for collection, " is non-mailable inat- 
ter, within 25 St. tJ, S. 496, prohibiting the mailing ,of a postal-oard, eavelope, 
or wrapper, the outside of which contalns language of a "threatening character, " 
or lânguage "calculated • » * and obviously intended to refleot injurioudy 
upon the character or conduct" of the person to whom it Is addressed. 

2. Same. 

A pdstal-oaïd oontaining the words, "Please oall and settle account, which is long 
past due, and for which our collecter has oalled sereral tlmes, and oblige," is not 
within the prohibition, as the language cannot besaid to be threatening or offensivo 
to the persan addressed, or such as to attract public notice. 

On Demurrer to Indictment. 
Oeorge D, Eeynolds, U. S. Dist. Atty. 
^D. P. Z)2/er, for défendant. 

Thayer, J. This is an indictment in three counts, under the act of 
September 26, 1888, (25 St. U. S. 496,) for depositing postal-cards of 
an alleged nori*mailable character in the mails. The postal-cards in 
question were each addressed to John Greb, 2201 Franklin avenue, St. 
Louis, and are of the foUowing ténor: 

«St. Loris, April 12th, 1889. 
"Fleàse call and settle account, which is long past due, and for which our 
coUector has calied several times, and oblige, 

" Respectf ully. St. LoiTis Pretzel Co." 

"St. Louis. April 18th, 1889. 
"You owe us $1.80. We hâve calied several times for sàme. If not pald 
at once, we shall place same with our law agency for collection. 

"Eespectfully, St. LotjisPretzel Ce." 
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«St. Loins, May Ist, 1889. 
"You owe us $1.80, long past due. We hâve called several times for the 
amount. If it is not paid at once, we shall place same with our lawyer for 
collection. 

"RespectfuUy, St. Louis Pketzel Co." 

Section 1 of the act of Septeraber 26, 1888, provides "that ail matter, 
otherwise niailable by law, upon the envelope or outside cover or wrap- 
per of which, or any postal-card upon which, any delineations, epithets, 
ternis, or language, of any indécent, lewd, lascivious, obscène, libelous, 
scurrilous, defamatory, or threatening character, or calculated by the 
terms or manner or style of display, and obviously intended, to reflect 
injuriously upon the character or conduct of another, may be written or 
printed, or otherwise impressed or apparent, are hereby declared non- 
mailable matter, and shall not be conveyed in the mails," etc. If the 
postal-cards in question are non-mailable, it is because they contain lan- 
guage of a "threatening character," within the meaning of the law, or 
because they contain language "calculated * * * and obviously in- 
tended tô reflect injuriously upon the character or conduct" of the per- 
son to whom they were addressed. It is clear that they fall within no 
clause of the statute unless they are within the clauses last referred to. 
Two of the cards, as it will be observed, contain a demand for the pay- 
ment of monej' alleged to be due, and a threat to place the demand in 
the hands of a lawyer for collection, if not paid at once. The question, 
therefore, arises whether congress intended to prohibit the mailing of 
postal-cards containing or on which are written threats of that kind. 
The language of the statute is very gênerai, and certainly may be con- 
strued as a prohibition against mailing postal-cards which contain threats 
to bring sUits if debts are not paid, as well as being a prohibition against 
mailing cards containing threats of personal violence or threats of any 
other character. It is mosf probable, I think, that congress intended 
the act should receive that construction. It is a well-known fact that 
prior to the passage of the law some persons had made a practice of eh- 
forcing the paynaent of debts by mailing postal-cards isr letters bearing 
oflPensive, threatening, or abusive matter, which was open to the inspec- 
tion of al! persons through whose hands such postal-cards or letters hap- 
pened to pass. In some quarters the practice alluded to of sending com- 
munications through the mail that were both calculated and intended to 
humiliate, and injure the persons addressed in public estimation, had 
become one of the recognized methods of compelling the payment of 
debts. Congress evidently intended by the act of September 26, 1888, 
to utterl^' suppress the practice in question. It has not only declared 
that libelous, scurrilous, and defamatory matter written on postal-cards, 
or on envelopes containing letters, shall not be disseminated through 
the mails, but that no matter of a "threatening character," or that is 
€ven " calculated * * * and * * * intended to reflect injuri- 
ously upon character or conduct," shall be so disseminated, if written 
on postal-cards, or on the envelopes of letters, and hence is open to 
pubUc inspection. I conclude that a postal-card on whiçhis written a 



666 FEDERAL REPORTER, VOl. 40, 

demand for the pàyment of a debt, and a threat to sue, or to place the 
demand in the hand of a lawyer for suit, if the debt is not paid, is now 
hon-inailable matter. Henceforth persons writing suoh derh'ands and 
threata must inclose them in sealed envelopes, or subject themselves to 
criminal prosecution. The demurrer to the second and third counts is 
not well taken, and is therefore overruled as to those counts. 

The language employed in the postal-card described in the first count 
is not of a threatening character, and, in ray opinion, no jury would be 
warranted in finding, in view of its contents, that it was obviously in- 
tended by the writer to refleet injuriously on the character or conduct 
of the person addressed, or to injure or dégrade him in the eyes of the 
public. It is true that it contains a demand for the payment of a debt, 
and says that it is long past due, and that a collector has called several 
times; but it is couched in respectful terms, and no intent is apparent 
to put it in such form as to attract public notice, or to make it offensive 
to the person addressed. Congress bas not declared that postal-cards 
shall not be used to make such demands, and a construction of the act 
ought not to be adopted that will unnecessarily restrict their use for 
business purposes, The card in question cannot be held to be non-mail- 
able, without being overcritical and extremely punctilious in the choice 
of language which men tnay lawfuUy use in their daily transactions. 
The demurrer is accordingly sustained as to the first count. 



Edison Electric Liqht Co. t». Westinghotjse et ci. 

(Oirouft Court, i>. New Jersey. Obtober 1, 1889.) 

Païbsts ïOB Invention— DuRATios. 

UnderRev. St. U. S. § 4887, provicUng that every patent for an invention prevl- 
ously patented in a f creign country shaU be so limited as to expire wlieu tbe f oreign 
patent does, not to ezceed 17 years in any event, where a complaint, in a biU for in- 
iringing a patent for an invention prôviously patented in a f oreign country, allèges 
that the f oreign patent is still in fuU force, and the ansurer allèges that ft had ex- 
pired bef ore suit brought, tbe duration of thé patent is a matter to be adjudicated 
by the courts on évidence in pais. 

In Equity. Bill for infringement of letters patent, 
John C. TomUnaon and 0. A. Seward, for oomplainant. 
Wm. Bakewdl &nd Samuel A. Duncan, îoT deîeaàanta. 
Before McKennan and Wales, JJ. 

Per Curiam. The bill filed in this case îs for an infringement of 
letters patent No. 264,642, dated September 19, 1882, granted to the 
oomplainant, as assignée of Thomas A. Edison, who was the, original 
àpplicant therefor,— inventer of the improvement therein described. 
The défendant bas pleaded that a patent for the same invention had 
been issued to the said Thomas A. Edison by the Austro-Hungarian 
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govemmènton the 3d day of February, 1881, for the terra of one year, 
and that a subséquent grant was made extending the term of the last- 
mentioned patent for a new term of one year, which expired on the 3d 
day of February, 1883; that this extended Austro-Hungarian patent 
was existing and unexpired when the patent in suit was granted, and 
that the term tbereof expired on the 3d day of February, 1883, and 
before the commencement of this suit, and thereby the said Austro- 
Hungarian patent then expired, within the meaning of section 4887 of 
the Revised Statu tes; and that, by reason of the premises, the patent 
Bued on had expired by opération of law prior to the bringing of this 
suit; and that this court has no jurisdiction, and ought not to enter- 
tain jurisdiction, of this suit, the plaintiff having a complète and adé- 
quate remedy at law. This is the substance of the plea, and it has been 
set dpwn for argument by the plaintiff. The bill allèges that the Austro- 
Hungarian patent has not expired; that it was granted. for the term of 
15 years from its date, and is now in fuU force and effect. The ques- 
tion thijs presented covers the proper meaning and construction of sec- 
tion 4887 of the Revised Statutes, and has recently been decided by the 
suprême court of the United States in the case of Refrîgeraiing Co. v. Ham- 
mond, 129 U. S. 151, 9 Sup. Ct. Rep. 225, where the court held that 
"under section 4887, although, in the case provided for by it, the United 
States patent may on its face run for seventeen years from its date, it is 
to be 80 limited by the courts, as a matter to be adjudicated on évidence 
in pais, as to expire at the same time with the foreign patent, not run- 
ning in any case more than the seventeen years; but, subject to the lat- 
ter limitation, it is to be in force as long as the foreign patent is in force." 
This is décisive against the sufficiency of the défendants' plea in this 
case. Hence it must be ordered that the défendants' plea stand aa an 
answer, or part of an answer, to the plaintiff's bill. 



DuNHAM V. Dennison Manuf'q Co. 
(Circuit Cov/rt, S. D. New York. December 80, 1889.) 

Patents fob Intentions— Rbibsub oï Lbttbbb— Expansion or Claims. 

In letters patent No. 377,245, granted May 8, 1888, to Joseph T. Ounham, the flrst 
claim is for "a combined tag and envelope, made substantially as herein shown and 
described, and consistlng of an envelope having at one end a flap of sufflcient size 
to cover one side of the envelope; " in such patent, as reissned, No. 10,488, June 10, 
1884, the ûrst and second claims are respectively for "a combined tag and envelope, 
• * * wherein the flap which closes the mouth of the envelope is f astened, " etc., 
and for "a combined tag and envelope, • » » the flap having an eyelet hole, 
which, when the flap is folded down on the envelope, coïncides with an eyelet hole 
in the envelope, " etc. Held that, the latter claims, being so expanded as to be no 
longer limited to a flap of sntBcient size to cover the envelope, as was the case in 
the original patent, are invalid, as including structures and improvements neither 
describ^ nor claimed ,in the original. 

Bahe^Extent op Claim — Pbiob State of the Aet. 

In letters patent No. 3âl,118, granted November 34, 1885, to Joseph T. Dunham, 
the flrst and second claims are, respectively, for "an envelope having a flap pro- 
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vlded wlth a relnforced hole, and having a slmllar hole in the front jply pf Its body, 
the saîd holes constnioted to register and coïncide when the flap fs folded down, 
whereby the end of the baok ply of the envelope body, which extends entirely acrosa 
the latter, Is clamped and removably seoured; " and for "a mailtaK tagand envelope 
having a flap folcled over on and seoured to the inner face of the front ply of the 
body, the sald flap belng also oonstruoted to take over the free ead of the back ply 
of the body, as showo, whereby the mouth of the envelope covered by the sald flap 
is secured agalnst accidentai opening. " Béld, that In view of the prier state of the 
art, as shown by patent No. 81,â2d, granted iâeptember 8, 1868, to Sigmund Ullman, 
and other prier structures, the claims must be restricted to the form of envelope 
desorlbed in the patent, which is so constructed that the flap can be opened and Uie 
contents inspected without tearîng the envelope or breaking tlie f astening*. 

In Eqiiity . Bill for infringement of patent. 

Walter S. Poor, for complainant. , 

W. ÎT. Sioan, for défendant. 

CoxE, J. This is an equity action founded upon two letters patent 
granted to the complainant. The first, a reissued patent, No. 10,488, 
dated June 10, 1884, is for a combined tag and envelope, and the sec- 
ond. No. 331,118, dated November 24, 1885, is for an improvement in 
envelopes. The reissued patent will be first considered. The défenses 
are lack of novelty and invention, non-infringement, and that the reissue 
is void because of an unwarrantable expansion of its claims. The origi- 
nal patent, No. 277,245, was dated May 8, 1883. The application for 
the reissue was filed March 18, 1884, — 10 months and 10 days there- 
after. The invention of the original was limited, as clearly as the draw- 
ings and the language of the description and claims could limit it, to an 
envelope having at one end a flap of sufficient size to cover one side 
of the envelope. The inventor says: "The object of the invention is to 
form an envelope with an end flap covering its side, as hereinafter de- 
scribed. * * * An envelope. A, preferably made of strong water- 
proof paper, is provided with an end flap, B, of sufficient size to cover 
the entire envelope. An eyelet, C, is secured in that end of the envel- 
ope opposite to the one to which the flap, B, is attached, and the flap, 
B, is provided on its free end with an eyelet, D, which, when the flap^ 
B, is folded over the envelope, rests upon the eyelet, C." He then de- 
scribes the manner in whieh,the name of the consignée is concealed by 
writing it on the inside of the flap, so that dealers, engaged in the same 
business, cannot ascertain the names of their rivais' customers. The 
name of the consignor is printed on the outer surface of the flap, where 
also appears the name ôf the city or town to which the goods are des- 
tined, and a notice to carriers that the fuU name of the consignée may 
be found on the inner surface. It is évident that the patentée consid- 
ered this peculiar form of flap the main feature of his invention. It is 
ajso clear that an envelope which does not hiclude a flap large enough 
to cover its side does not infringe the claims, which are as folio ws: 

"(1) A combined tag and envelope made substantially as herein shown and 
described, and consisting of an envelope having at one end a flap of sufficient 
Bize to cover one side of the envelope, as set forth. (2) In :; combined tag and 
envelope, the combination, with an envelope, A, having a flap, B, at one end, 
of the eyelet, D, in the free end of the flap, and the eyelet, C, in that end of 



DUNHAM V. DENNI80N MANDF'q CO. 669 

the envelope opposite the one to which the flap is attached, substantially as 
berein shown and described, and for the purpose set fortb- " 

The spécification is perfectly plain. There is no ambiguity about the 
description, and the claims, in language equally clear, cover what is said 
to be the invention, and the whole thereof. 

Soon after the patent was granted, the défendant, in the summer of 
1883, commenced manufacturing tag envelopes which the complainant 
insists are infringements of the reissue, but frankly admits that they do 
not infringe the original patent, for the reason that they do not hâve the 
âap, B. The reason for the reissue is thus stated in the complainant's 
brief: 

"Soon after patting the patented article on the market, complainant was 
informed that défendant, a corporation that had for some time manufactnred, 
in Boston, and made extensive sales throughout the country of a shipping 
tag, was manufacturing and selling a tag envelope similar to complainant's. 
Complainant immediately applied to counsel for the purpose of commencing 
suit against défendant, and was adyised by such counsel, after an examination 
of his letters patent, and a statement of his invention and application, that 
his patent was defective, indefinite, and ambiguous in its claims, so as to ren- 
der it practically inoperative, and that he had better apply for a reissue." 

The patentée himseif states that the alleged infringing envelope of the 
défendant was one of the forms "invented by him but not shown in his 
patent," and he, therefore, sought a reissue which would cover it. 

Turning now to the reissue, it is manifest that the effort was to dis- 
card the ilap, B, as an élément of the invention and expand the claims 
sufficiently to cover an envelope, no matter what the size or shape of 
its fiap, The invention no longer consists in "an envelope with an end 
flap covering its side," as in the original, but "in a tag provided with 
means for attaching it to the merchandise and with an envelope or pocket 
to receive a bill or invoice of the merchandise." The drawings are re- 
ferred to as showing the invention "in its preferred form." The end flap 
is no longer "of sufBcient size to cover the entire envelope," but it must 
cover it "substantially." The claims of the reissue are as follows: 

"(1) A combined tag and envelope, substantially as described, wherein the 
flap which closes the mouth of the envelope is fastened down by the cord or 
other device which secures the tag to the merchandise, as set forth. (2) A 
combined tag and envelope, substantially as described, the flap having an eye- 
let hole whieli, when the flap is folded down on the envelope, coïncides with 
an eyelet hole in tlie envelope, whereby the cord or hook for attaching the tag 
may be passed through both holes, substantially as set forth. (3) In a com- 
bined tag and envelope, the combination, with an envelope. A, having a flap, 
B, at one end, of the eyelet, D, in the free end of the flap, and the eyelet, C, 
in that end of the envelope opposite the one to which the flap is attached, sub- 
stantially as herein shown and described, and for the purpose set forth." 

The third claim of the reissue is the same as the second of the original, 
but it is not contended that this claim is infringed. Claims 1 and 2 of 
the reissue are unquestionably broadened. They are no longer limited 
to a flap of sufficient size to cover the entire envelope. Should the court 
bpld tha.t they are so limited it is admitted that they are not infringed. 
It ia thought that thèse expanded claims cannot escape the force of the 
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repeated décisions of the supreûie court relating to reissued patents. 
The patentée made no move until the défendant had produced its envel- 
ope, whichcould be sold without infringing the original patent. If he 
had been the. first inventer of this newand improved form hemighthave 
described and claimed it in the original patent. He did neither. He 
now seeks by the reissue to include structures and improvements which 
were neither described nor claimed in the original. This he cannot do. 
The défendant has acquired valuable rights which cannot be trampled 
upon ia this manner. The law upon the subject is too well settled to 
require a, citation of authorities, but the case of Coony. Wikcm, 113 U. 
S. 268, 5 Sup. Ct. Rep. 637, seems peculiarly applicable and controll- 
ing. Substitute the nomenclature pertaining to envelopes for that relat- 
ing to coUars and the opinion in Coon v, Wîlscm is as applicable to this 
controversy as if written for the purposes of this action only: 

" Although this reissue was applied for a little Qver ten months aftèr the 
original patent was granted, the case is one where it is soiight merely to en- 
large the claim of the original patent, by repeating that claim and adding oth- 
ers; where nomistake or inadvertence is sliown, sofaras tli& extendedflap is 
concernèd; where the patentée waited until the défendant produced its short- 
flapped en/oelope, and then applied for such enlarged claims as toembrace the 
det'endant'3 envelope, which was net covered by the claim of the original pat- 
ent; and where it is apparent, from acomparison of thetwo patents, that the 
reissue was made to enlarge the scope of the original. As the rule is ex- 
pressed in the récent case of Mahn v. Harwood, 112 U. S. 354, 5 Sup. Ct. Rep. 
174, a patent • cannot be lawfully reissued for the mère purpose of enlarging 
the claim, unlesa there has been a clear inistake, inadvertently coramitted in the 
wording of the claim, and the application for a reissue is made within a rea- 
sonably short period after the original patent was granted.' But a clear mis- 
take, inadvertently committed in the wording of the claim, is necessary, with- 
out référence to the length of time. In the présent case, there was no mis- 
take in the wording of the claim of the original patent. The description war- 
ranted no other claim. It did not warrant any claim covering an enceJope 
notprovided ufith theftap, B." 

The second patent in controversy, No. 331,118, dated November 24, 
1885, is for an improvement in envelopes intended for mailing samples, 
and similar matter, and for use as tags for marking goods to be shipped. 
The défenses are abandonment, lack of novelty and invention and non- 
infringement. The principal object of the invention, as stated in the 
spécification, was to obviate the diflSculty which existed in prior devices 
which wereao constructed, that, in order to getatthe contents of the envel- 
ope, it was necessary to untie the string or remove the fastening which 
secured the flap. The envelope of the patent is so constructed that the 
fiap can be opened when desired and the contents inspected without 
tearing the envelope, or removing, or breaking the fastenings. The 
claims are as foUows: 

"(1) An envelope having a flap, C, provided with a reinforced hole, </, and 
having a similar hole, c, in the front ply of its body, and the said holes con- 
structed to register orcoincide when the flap, C, is folded down, whereby the 
end of the back ply, 6, of the envelope body, which exténds entirely across the 
latter, is clamped and remuvably seduredi substantially as shown and de- 
scribed. (2) A mailing and tag envelope having a flap, C, folded over on 
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and secured down to the inner face of the front ply of the bôdy, the sald flap 
being also constructed to take over the f ree end of the back ply of the body as 
shown, whereby the mouth of the envelope covered by the said flap, 0, ia se- 
cured against accidentai opening, substantially as and for the purposes set 
forth." 

In viëw of what was known when the patent was applied for a broad 
construction of thèse claims is ont of the question. A construction which 
would include the defendanfs envelope would render the claims void for 
lack of novelty, for the gênerai features of the patented envelope are 
shown in the patent, No. 81,962, September 8, 1868, to Sigmund Ull- 
man, and in other prior structures. If the claims are limited to the pe- 
culiar construction shown in the spécification and drawings the défend- 
ant does not infringe. In the defendatit's envelope'ode eyelet is used, 
which aids the gum in fastening the flap down permanently upon the 
back ply of the envelope. A large numbeï of exhibits hâve been intrb^ 
duced sfaowing the defendant's envelope. Thèse bave been changed and 
mutilated by the witnesses in illustrating opposing théories. But both 
sides, apparently, agrée that the envelopes made by the défendant since 
the date of this patent are constructed with the eyeletted flap securely 
fastened. The complainant's brief contains this statement: 

"After défendant put its tag envelope on the market It changed the con- 
struction several times, until it flnally adopted the fôrm introduced in évi- 
dence as the infringing spécimen. See complainant's Exhibit • Taylor and 
Mayo,' which was received in 1883, and also bas the eyelet holes, with wash- 
ers, only; also complainant's Exhibit 'John S. Smith,' which was received in 
1884, and has the washers reinforced with a short metallic eyelet, with the 
eyeletted end tightly gummcd down. Also, Exhibit ' Alonzo B. Smith,' re- 
ceived in 1886, with printed advertisement on front, which had the eyeletted 
end tightly gummed, with washers reinforced by short metallic eyelets." 

Evidently, it is not intended that the defendant's envelope shall be 
opened and the contents removed at the end thus securely fastened. The 
bill or invôice is inserted at the opposite end; the flap at that end is then 
fastened down, in the well-known manner, by moistening the gum with 
which it is provided, or the flap may be tucked in between the plies. 
In other words, the défendant takes an ordinary envelope with the open- 
ing at one end, and at the other end, which is never intetided to be 
opened, he puts an eyelet reinforced by washers through the front ply, 
a portion of the back ply, and the flap of the envelope. The sole object 
of the eyelet is to provide a suitable hole into which the cord or hook, 
which fastens the envelope to the merchandise, may be introduced. The 
efièct of the eyelet and washers is to prevent the back ply from being 
left free at this end. The défendant has not the object of the patent in 
view and does not adopt the patented device. In complainant's envel- 
ope, according to the theory of his expert witness, "the leading idea or 
principle bf the invention is the holding down of the back ply of the en- 
velope by the overlapping of the flap thereon, and the omission of any 
peirmanent or secure attachment of the flap to said back ply. * * * 
The claims are limited to this end of the back ply being left free." This 
feature is entirely wanting in defendant's envelope. Instead of omitting 
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the secure attachment hé has added the metallïc eyelet and wasliers to 
thé gum of the ordinary envelope. The claims must be restiicted to the 
forra and description ôf the patent, and thus construed they are net in- 
fringed. 

It is unnecessary to examine the other défenses pr^ented. The bill 
is dismîssed. 



Pehkins V. Eaton ad. 
(Oircv/lt Cam% W. D. JMïoWflon, S. D. Deoember 94, 1889.) 

FATKNTg POB Inventions— Infeingembkt. 

Letters patent No. 338, 77y, issued to WilUs J. Perkins, June 15, 1880, for Improve- 
meats in meohanloal movements, being a devlce involving a combination of me- 
chanical parts, which in opération produoe, by a peculiar method, the rocklng of a 
shaft, -with an adjustment for limlting the amonnt of the rooking movement, and 
which consista of a roUer or its équivalent, moving freely on a slotted arm with va- 
rying tension, is not infringed by the rooking movement used in the Remlngton 
type-writer, which movement is, in an essential degree, produced by the hand of 
the operator. 

In Equity. On bill tbr an injunction. 
ragrgrarf (fc r^enison, for com|lainan t. 
Thomas Richardsonf for défendants. 

Severéns, J. The complainant seeks in this cause to restraîn the der 
fendants from infringing the rights secUred to him by letters patent No. 
228,779, issued to him on June 15, 1880, for improvements in mechan- 
ical movements. His invention was of a device involving a combination 
of mechanical parts, which in opération produced, by a peculiar method, 
the rocking of a shaft, with an adjustment for limiting the amount of 
the rocking movement. The mechanical movement was intended by 
him to provide, as he says in his spécification, for changing a reciprocat- 
ing movement into "a variable oscillating one; séœnd, to insure a de- 
termined amount of movement in a variable oscillating movement; third, 
to produce an equal or variable strain or tension on the opposite strokes 
of an oscillating br reciprocating movement; fourUi, to furnish a motive 
power tp change a valve or similar device on engines of ail classes, — elec- 
trical, steam, and hydraulic; fifth, to furnish a motive power whereby 
a spring or similar device is acted upon by the engine or machine with 
its fuU power, until the power stored up is sufHeient to instantly change 
the valve without further drawing upon the power of the engine." 

According to his spécification, his improvements consist: 

"First. In the combination, with a shaft provided with a slotted device, of 
a movable device fltted in said slot, and a spring which exerts force upon said 
movable device. Second. In the combination, with a shaft provided with a 
slotted arm, of a device adapted to be moved in the slot, and a spring which 
operateS'Upon said movable device. Third. In. thé combination, with a rock- 
shaft provided with a slotted arm, of a movable device fittéd in the slot, and 
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aspring which draws upon said movable device. Fourth. In the combi na- 
tion, with a shaft nrovided with a slotted arm, of a roller fltted intheslot, and 
a spring connected to said roller, Fifth. In the comblnation, with a rock-shaft 
provided with à slotted arm and a grooved roller fltted in the slot, of a spring 
connetrted to the bearings of said roller. Sixth. In the combination, with a 
rocli-shaft provided with a slotted arm and a grooved roller fltted in the slot, 
of a bifurcated bearing, in which the roller is journaled, and a spring con- 
nected to said bearing. Seventh. In the combination, with a rocli-shaft pro- 
vided with a slotted arm and a movable device fitted in the slot, of a spring 
connected to said movable device, and adjusting mechanism which limits the 
rocking movement of the shaft. Eighth. In tlie combination, with a rock- 
shaft provided with a slotted arm and a movable device fltted in the slot, of a 
spring connected to said device, and set-screwsadapted to engage with an arm 
of the shaft to limit the rocking movement of the latter, Ninth. In the com- 
bination, with a rock-shaft provided with a slotted arm and a movable device 
fitted to the slot, of a spring connected to said movable device, and handle to 
actuate the latter. Tenth. In the combination, witli a rock-shaft provided 
with a slotted arm and a movable device fltted in the slot, of a spring connected 
to said movable device, and a handle-arm secured to the rock-shaft." 

The claims under his letters are in substantially the sarae language 
as in the description of his improvements just stated; indeed, are 
almost literally the same, and are numbered accordingly. The inven- 
tion is clainoed to be applicable to mechanism for operating parts in a 
shingle-machine, a steam-engine, pump, and many other machines. It 
is aÙeged that the défendants, Eaton, Lyon & Co., are engaged in sell- 
ing the Remington type-writer, in which, as the complainant avers, is 
embodied a device for producing mechanical movement which is sub- 
stantially his invention. 

Several défenses are set up, the principal of which are — FirA, that the 
complainant was not the original inventor; and, second, that the défend- 
ants hâve nbt infringed. 

I do not think that the évidence sustains the objection that this pat- , 
entée had been anticipated in his invention. In my opinion, there is 
little similarity in the mechanism and devices illustrated by the machines 
and contrivances shown by the défendants' exhibits and proofs to the de- 
vices covered by the patent in question. 

Bat, in my opinion, the claim of the complainant that the device em- 
ployed in the type-writer is an infringement upon his patent is not made 
out. It is true that there is much of 'Similar mechanism in it. There ia 
a rock-shaft, and its rocking movement is limited by a similar arm and 
stops to those of complainant's. There is also a similar loop. This in 
the type-writer is attached, not at the end of the shaft, but between the 
bearings thereof ; and it is attached so that in its length it extends trans- 
versely across the lower side of the shaft, the latter being in the niiddle 
of the upper side of the loop. A spiral spring extends from a fixed posi- 
tion below to the loop, and attaches to it by a hook. There are notchea 
on the upper side of the lower portion of the loop at each end for the 
hook to rest in, and to prevent its slipping, and for the same purpose 
the lower portion of the loop arches towards the middle from eitherend. 
And, if the hook were to take the place of the movabk device in the loop 
v.40F.no.l2— 43 
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ia the complainant's spécification, the two constructions, at rest, would 
look strikingly similar. But in opération they do notperform the same 
fùnction, nor do they perfonn their futictions in the same way. In the 
type-writer there is at one end of thô key-board a "lower-case" key, and 
àt the other an "upper-bfise" key, each of which is attached to the for- 
yfçtxd end of a lever. The levers are each pivoted, and at their further 
ends are each attached to a perpendicular rod. Thèse rods are attached 
to the ends of anns on the opposite sides of the rock-shaft. By pressing 
the keys altemately, the shaft is rocked, and by other attachments to the 
shaft the platen is held over thô type, either capital or smaller, (upper 
ôr lower case,) as tïie operator desires. If the hôok on the end of 
the spiral spring is at the end of theloop or slotted arm, so as to hold 
the shaft rocked to the right direction for printing the lower case, the 
operator, by pressing the upper-case key, (against the power of the spring,) 
pan rocik the shaft the other way, and hold it so whÙe he prints the up- 
per-càse type. And this is the method of use while printing the upper- 
case, if that is only wahted temporarily. But, if a permanent change is 
desired, the hook on the end of the spring is transferred, usually by the 
thunah and finger, but never automatiçally, to the other end of the slot- 
ted artn. This relieves the operator frpm longer pressing thpt key, and 
the machine is now permanently printing the new types. Precisely the 
same method is employed to change to the other case of type, either tem- 
porarily or permanently, as desired. 

Thus it wilj be seen that a very important part of the plaintifPs device, 
namely, a roUer or its équivalent, mpving freely thtpugh the slotted arm, 
with a varying tension during its movement, (though equal in recipro- 
cation,) and accelerating the latter part of the movement, is entirely 
wanting. (1) There is no free movement, but the reverse; (2) there ia 
no tension operating on the slotted arm while the movement is taking 
place; (3) there is no automatic niovement of the movable device while 
the shaft i^ being rocked. This third peculiarly distinguishes it from 
the plaintiifs invention, as illustrated by his Figs. 1 and 2, but perhaps 
does not frona hia Figs. 3 and 4, in which the movable device is pulled 
or pushed through the slot in the arm by a rod attached to the device, 
and moved by hand or other power. In the type-writer the spring cré- 
âtes an unvarying tension simply, at,the one end of the slotted arm or 
the other, the shaft being rocked hy other means., : The hand of the op- 
erator, and the hook on the end of the spring which the hand lifts and 
moves through the slotted arm, are, not an équivalent for the plaintiffs 
device moving through the arm automatiçally, or freely, but under ten- 
sion which modifies that movement, and gives it its peculiar effect. 
The Qomplainant's patent is for acombination of éléments, and, in order 
tp constitute an infringement, the trespassing machine must embody ail 
the éléments njaterial to the complainant's device. The éléments need 
not be identical, but they must be équivalent in their nature. Refinery 
V. Matthieasm, SiFish. Pat. Cas. 602; Walk. Pat. § 349; Curt, Pat. § 308; 
Qagev. Herring, 107 U. S. 640, 2 S»p. Ct. Rep. 819; Fomcrook v. Root, 
127iU. S. 176, S Sup. Ct. Rep. 1247.. And the accused machine must 
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perform substantially thé same function^ and in the same way, and witb; 
like résulta, àt there 13 nô ihfringement. See the above authorities. 
Applying thèse principles to the ikcta in the présent case, it follows that 
the bill iiiùst be dismîssed. 



Johnson et al. v. Aldbich et cit. 

{Çt/reuU Court, N.D. New York, beœmber 38, 1889.) 

Patents tob iNVBNTioNa — ^iKk^iNSBtiENT— Pbblimihàbt Isothction., . , 

A prellmlnary injunction to restrain the manufacture of an allegeS infringement 
of a patent will not be granted when ttae patent bas never been adjudicated, and 
there is inadéquate proof of public acquiescence, and the infringement is denied; 
and défendants hâve been engaged in the manufacture for a long time without op- 
position, and hâve an extensive business, while the complainants hâve owned the 
patent for only three months, and défendants are not shown to be peouniarily irre- 
sponsible; and the efCect of an agreement not to manufacture the patented article, 
signed by one of défendants, is doubtful at least as to the other défendants. 

In Equity. Motion for a preliminary injunction. 

The complainants are the owners of letters patent No. 226,668, granted 
to Nicholas A. Menaar, April 20, 1880, for an improvement in tea-kettles, 
The patent was assigned to thé complaitiant in the autumn of the présent 
year. The action is founded upon the patent, and also upon an agreetaent 
made by the défendant, Schuyler Aldrich, in the spring of 1884, in which 
is the following covenant: "I will not at any time herea,fter within the 
life of thesaid letters patent, without the license of the owners of the said 
letters patent, manufacture and sçll tea-kettles which are covered and 
claimed in the claims of thé said letters patent." The complainants in- 
sist that this agreement estops the défendants from contesting the validity 
of the patent. The kettle now complained of as an infringement, which 
the défendants hâve made sincë 1886, is of a somewhat différent con- 
struction from the one manufactured by the défendant Schuyler Aldrîch, 
prier to the agreement. The défendants contend that the présent con- 
struction does not infringe. The patentée, Menaar, was employed by 
the défendants during the time thèse kettles were being manufactured. 
The bill allèges that the défendants hâve been engaged in infringing upon 
the patent since the spring of 1884. The défenses, as foreshadowed in 
the affidavits, are that the patent is anticipated and void for want of 
novelty and invention; that the défendants do not infringe; that the de- 
fendant Schuyler Aldrich was induced to enter into the agreement re- 
ferred to by fraudulent représentations; and, finally, that the court haa 
no jurisdiction of the action, which is, in reality, a suit upon the cove- 
nant, and not upon the patent. 

James A. ÂUea and George Wing, for complainants. 

Antonio Knauth, for défendants. 

CoxE, J., (afier stating thefacta as above.") An injunction should not is- 
sue at this stage of the litigation, for the following reasons: Mrst. The 



876 FEDERAL BEPOBTEB, VoI. 40. 

patent bas never been adjudicated, and \he proof of public acquîescence 
is inadéquate. Second. There is a controversy upon the question of in- 
fringement. TMrd. The structures complained of hâve been made by the 
défendants since 1886, without opposition from the owners of the patent. 
Fourih, The complainants hâve owned the patent for about three months 
only , It is hardly possible, therefore, that they hâve built up an extensive 
business under it. Fifth. The défendants hâve been for years in the busi- 
ness, and will be seriously injured by an injunction. Sixth. There is no 
proof that the défendants are pecuniarily irresponsible. Seventh. The in- 
strument of which an estoppel is predicated was executed by one of the de- 
fendants only, ànd it is, at least, doubtfnl whelher the other défendants, 
whodid uot sign it, eau be bound by its provisions. The motion is dé- 
nîed. 



COLTJMBIA MlLL Co. V. AlCORN. 
(Oirwttt Cofwrt, E. D. PennSyVoania. Ootober 29, 1889.) 

1. Traub-Mabks— GenesaIi Um op Word "CoLUMBiA." 

Plalntlfl cdaimed as a trad^mark for flour barrels the Word "ColumWa, " wMch 
had been for years in common use for many pnrposes as a trade-mark. Held that, 
as the defendant's testimony, though not very full, seemed to show such a use for 
flour barrete, And as the plaintifC had not rehutted it, his daim to the word oould 
net be sustained. 

2. SaMB— ISFEINGEMENT. 

Where trade-marks on a certain meroh^ndise oontalned in the same f orm of pack- 
age are '^ery numerous and similar, the rule is tbat some care must be exercised to 
distingulsh ônë tirade-mark from ànother; and if, this care being exercised, the 
différence is easily dtstingulshable, the second trade-mark does not inf ringe. 
(Syllabua V^ the Court.) 

Bill for Injunction and Account for Infringement of Trade-Mark, 
P. H, Qurickét and Strauobridge & Taylor, for plaintiff. 
James A. Alcom and John G. Johnson, for défendant. 
Before MoKennan and Butler, JJ. 

Btjtler, J. The plaintiff claims an exclusive rîght to the word "Co- 
lumbia" in brands for flour barrels; andi charges the défendant with vio- 
lating this right, and also with imitating his brands in which the word 
is used. 

We do not think he is sustained by the proofs. The exclusive right 
claimed is not satisfactorily shown. The word "Oolumbia" is popular, 
and in common use for many purposes. That it should hâve been adopted 
long ago in branding flour barrels is quite probable; and the testimony 
seems to show that it was, both iri the eastern and western sections of 
this country. If it be said the defendant's testimony in this respect, ia 
not as full as it might be, the same may be said of the plaintiff's. The 
défendant went far enough to put the plaintiff to further proof. No more 
neèd be said respecting this branoh of the case. 
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Flour brands are so numerous (nearly every miller and dealer having 
his own) and the gênerai shape and style so similar, in conséquence of 
their use on similar packages (barrels) that purchasers must necessarily 
observe them with some care to distinguish one from another. A pass- 
ing glance cannot be relied upon; and we must suppose is not. In this 
respect the case differs from those in which trade-marks are ordinarily 
involved. Looking at the plaintifPs, and that of the défend an t's which 
is said to resemble it, with the attention necessary to discriminate be- 
tween the thousands of flour brands in common use, the différence must 
be seen immediately, even by the most inattentive buyer. The two or 
three witnesses who say they were misled must bave been especially nn- 
observant. 

The bill must be dismissed with costs. 

McKennan, J., concuis. 



The Madbid.' 

Mekge et al. v. The Madbid. 

Ahebn V, Same. 

(C*rCMi« Court, E. D. Louîsiancu December 33, 1889.) 

1. Stabb Deoibis. 

"Sta/re dedsis" means that when a point bas been once settled by judiolal décis- 
ion it forma a précèdent for the guidance of courts in similar cases; but précédents 
may be departed from when necessary to vindicate plain and obvions principlea of 
law, or to remedy a contlnued injustice. 
3. Samb — Fédérai. Courts. 

The décisions of the circuit courts, not being unif orm as to the relative priority of 
Btatutory and strict maritime liens, hâve not become a raie of property, within tha 
doctrine of store declsis. 

3. Habitimb Liens — State Statutb— Admibalty Jubiskiction. 

Contracts for supplies to a vessel at her home port are maritime in their nature, 
and liens tUerefor created by state statutes are within the admiralty jurisdiotion, 
and enf oroeable by proceedings in rem only in the fédéral courts. 

4. Same — Basis op Liek. 

In admiralty the mie is that the greater advancement of the safety and préserva- 
tion of the vessel f orms the basis of priority of lien, thus of ten reversing the com- 
mon-law prinoiple of priority aooording to time. 

5. Same— MoBTOAGE for Pubohasb Monbt. 

A mortgage to secure the purcbase money of a vessel is not a maritime debt, 
and does not tmport a maritime lien. 

6. Same — Efpeot of Reccbding. 

Rev. St. § 4192, is simply a i^gistry statute, and does not give a maritime lien to 
a mortgage. 

7. Same— Statb Statutes— Pbiohitibs. 

Supplies to a vessel by a material-mao In her home port, under a state statute, 
hâve the same rank and lien as supplies furnished in a f oreign port. The Quiding 
Sixi/r, 18 Fed. Rep. 263, foUowed. 

' Reported by Peter J. Hamilton, Esq., of the MobUe bar. 
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8. SAKS. 

' Supplies furnlshed a V'easel In lier home port under a state statute are to be paid 
In priôrity to a duly-reoordedmortgage. : The John T. Moore, 8 Woods, 61, and Bald- 
«rtn 7- î^/ie Br(idish JbTtJwon, Id. 583i oyerruled. 

■ , 1 ■' ..■..; - ■ " '■ ; ■ 

In Admiralty. On appeal from district court. 
0. B. Sansome, F. M, Buder, and Rice & Armdrong., for appellant. 
^.,if. Browne, for appeliee. . 
Before Lamae, Justice, and Pabdeb, J, 

. LAMAit, Justice. There is no controversy but that the claîms of tbe 
material-men, intervenors in this casOj are valid, and that, under the lo- 
cal law of Louisiana, they are entitled to a lien upon the steam-ship 
Madrid for the amount of those claima, which is enforceable by process in 
rem. The contracta under which the materials, repairs, and other nec- 
essaries were furnished are maritime, within, the rule laid do^n by the 
suprême court of the United States in Iiisurance Co. v. Dunham, 11 Wall. 
1, and are therefore under the jurisdiction of the admiralty. 

The question in this case, -upon the-foregoing facts, is, does this lien 
given by the local law stand on an equal footing with the lien given by 
the gênerai maritime law to material-men who furnish supplies and other 
necessaries to a ship in other than her home port, and therefore take 
precedence over the claim of the mortgagees? The gênerai question hère 
involved has never been dirèctly before the suprême court of the United 
States for considération. It has arisen, however, in nearly ail of the 
circuits, and the décisions upon it hâve not been uniform. In this cir- 
cuit the rule, as announced by the late Mr. Justice Woods in The John 
T. Moore, and Baldwin v. The Bradish Johnson, 3 Woods, 61, 582, re- 
spectively, has been, that a mortgage on a vessel, duly recorded accord- 
ing to section 4192, Rev. St., is inferior to ail strictly maritime liens, 
but is superior to any subséquent lien given by the state law for sup- 
plies furnished in the home port. Other cases holding the same doc- 
trine are: The De Smet, 10 Fed. Rep. 483, in this circuit; and The Grâce 
Oremwood, 2 Biss. 131 , and The Kate Hinchman, 7 Biss. 239, in the seventh 
circuit. A leading case holding the reverse of this rule, namely, that 
liens given to material-men by the state statutes, for supplies furnished 
a vessel in her home port, are of equal rank with strictly maritime liens, 
and therefore take precedence over mortgages of the vessel, is The 
Quiding Star, decided by the late Mr. Justice Matthews in the circuit 
court of the United States for the southern district of Ohio. 18 Fed, 
Rep. 263. To the same effect, seeThe J. W. Tucker, 20 Fed. Rep. 129; 
The Arctic, 22 Fed. Rep. 126; The Amos D. Carver, 35 Fed. Rep. 665, 
in the second circuit; The Verdure, 26 Fed. Rep. 285, in the third cir- 
cuit; The Wyominy, 35 Fed. Rep. 548, and The Menominie, 36 Fed. Rep. 
197, in the eighth circuit; Olyde v. Transportation Co., Id. 601, in the 
fourth circuit; The General Bumdde, 3 Fed. Rep. 228, and The Rapid 
Trànsii, 11 Fed. Rep. 322, in the sixth circuit. 

Counsel for the mortgagees rely mainly upon the doctrine of store decir 
m to support the claim of their clients. Their contention is, that the 
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rule of law heretofore announcçd in this circuit should stand, because, 
as they assert, rights of property hâve been acquired under it, and vested 
rights will be disturbed by any change. On the other hand, it is stren- 
uously insisted by counsel for the material-men that the décisions of this 
circuit upon the gênerai question under considération are erroneous, and 
should not be foUowed. It is claimed that the lien given by the state 
statutes for supplies, etc., furnished a domesticvessel stands on an equal- 
ity with those liens arising under the gênerai maritime law for supplies, 
etc. , furnished a foreign vessel. The rule of stare àeém means, in gên- 
erai, that when a point has been once settled by judicial décision it forma 
a précèdent for the guidance of courts in similar cases. It expresses 
"the principle upon which rests the authority of judicial décisions as 
précédents in subséquent litigations." Abb. Law Dict. 497 ; Gee's AdrrCr 
V. WiUiamsm, 27 Amer. Dec. 631, note. This rule should, in the main, 
be strictly adhered to. An adhérence to it is necessary to préserve the 
certainty, the stability and the symmetry of our jurisprudence. Never- 
theless, there are occasions when a departure from it is rendered necessary' 
in order to vindicate plain and obvions principles of law, and to remedy 
a continued injustice. Thèse are the two gronnds of justification in de- 
parting from a décision which has become a précèdent. Wells, Ees Adj. 
§ 598. The décisions of the circuit courts of the United States notlseing 
uniform upon the gênerai question at issue in this case, it ean hardly be 
said that any of them has become a rule of property, within the principle 
of the doctrine of store decisis. The learned justice who preceded me upon 
this circuit, were he alive and holding court hère, could certainly exer- 
cise the right to change bis mind upon the question, and make bis opin- 
ion accord with that of some of the other courts of equal authority, which, 
in the light of later discussions, hâve adopted a différent view. Noth- 
ing short of a conviction which would induce him to do so could con- 
strain me to départ from a ruling made by a predecessor whose high 
character as a jurist reçoives from me a déférence fuUy equàl in force to 
that which the principle of stare decim exacts. I act the more readily 
upon the conclusion reached by me, after a careful examination of the 
adjudged cases, because of the vital importance of uniformity in the ad- 
ministration of admiralty law by the courts of the United States, which 
uniformity can itself be permanently assured only by settling the rule on' 
correct principles of law. 

Under the gênerai maritime law, necessary supplies furnished a vessel 
in other than her home port constitute a maritime lien, the presumption 
being that such supplies are furnished upbn the crédit of the vessel itself. 
No lien, however, is given by the gênerai maritime law to material-men 
for supplies furnished a vessel in her home port, because, in that case, 
according to the gen erally aceepted theory , the presumption is, that crédit 
is given to the owner or master, and not to the ship itself. This rule 
of the adniiralty law induced many of the states bordering upon the sea 
or the navigable inland waters to pass statutes giving to material-men a 
lien upon a vessel for necessary supplies furnished in her home port. 
AU contracts of this kind, being maritime in their nature, are within the 
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jurisdiction of the admiralty, and therefore, under the constitution of 
the United States, thèse statutory liens can be enforced by proceedings 
in rem only in the fédéral courts. 

In pursuance of the acts of congress which authorized it to adopt raies 
of practice in the courts of the United States in causes of admiralty and 
maritime jurisdiction, the suprême court of the United States, in 1844, 
adopted the following rule of practice: 

Kule 12. "In ail suita by material-men for supplies, repairs, or other nec- 
essariea for a foreign ship, or for a ship in a foreign port, the libellant may 
proceed agaiiist the ship and f reight m rem, or against the master or the owner 
alone in personam. And the like proceeding in rem shall apply to cases of do- 
mestic ships, where, by the local law, a lien is givento material-men for sup- 
plies, repairs, or other necessaries." 

The varions state laws giving liens, the constructions put on them by 
the state courts, and the proceedings in rem authorized by thisrule, were 
found, after expérience, to be productive of much confusion under our 
mixed form of government: and the fédéral courts were somewhat em- 
barrassed at finies in enforcing those liens in accordance with the princi- 
ples and rules of the Maritime Code. The St. Lawrence, 1 Black, 522. 
Accordingly, this twelfth rule was changed, in 1859, so as to read as fol- 
lows: 

Rule 12. "In ail suits by material-men for supplies or repairs, or other nec- 
essaries, for a foreign ship, or for a ship in a foreign port, the libellant may pro- 
ceed against the ship andfreight in rem, or against the raaster or owner alone 
in personam. And the like proceeding in personam, but liot in rem, shall 
apply to cases of domestic ships, for supplies, repairs, or other necessaries." 

This new rule, however, was found to work injustice in a great many 
cases; for the material-man who furnished necessary supplies to a vessel 
in her home port, although given a lien on such vessel, under tho stat- 
ute, as a security for such supplies, was without remedy to enforce bis 
lien. He could not enforce it in rem in the state courts; for, bis contract 
being maritime, such courts, though having jurisdiction, were restricted 
to common-law remédies. He could not enforce it in the fédéral courts, 
for, although those courts had exclusive jurisdiction of ail cases of admi- 
ralty and maritime contracts, they were not allowed, under this new rule, 
to proceed in rem against the vessel. Accordingly, in 1872, a third 
twelfth rule was adopted by the suprême court, which reads as foUows: 

"In ail suits by material-raen for supplies or repairs, or other necessaries, 
the libellant may proceed against the ship and freight in rem, or against the 
master or owner alone iti personam. " 

In The Lottawanna, 21 Wall. 558, it was held that the efFect of this last 
amendment of rule 12 was simply to restore it as it existed from 1844 to 
1859, or, rather, to render it "gênerai in its terms, giving to material- 
men in ail cases their option to proceed either in rem or in personam. Of 
course, this modification of the rule cannot avail where no lien exists; 
but where one does exist, no matter by what law, it removes ail obsta- 
cles to a proceeding in rem, if crédit is given to the vessel." And in an- 
other part of the opinion it is said: 
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" As to the récent change in the admiralty rule referred to, it îs sufflcient to 
say, tliatit was simply intended to reraove ail obstructions and embarrassments 
in the way of instituting proceedings in rem in ail cases where liens exist by 
law, and not to create any new lien, which, of course, this court could notdo 
in any event, since a lien is a right of property, and not a mei e matter of pro- 
cédure." 

There would seem to be no reason, on principle, why the lien created by 
the local statute should not rank with the lien given by the gênerai mari- 
time law. They each hâve as a basis the furnishing of necessary sup- 
plies to the ship, upon the crédit of the ship itself. In each instance the 
contract is maritime. The proceedings by which the lien, in each in- 
stance, is enforced are identical. And the same reason which makes the 
lien given by the gênerai maritime law take precedence over ordinary 
mortgage debts, and other claims not maritime, is applicable in the case 
of liens given by the local law. The rule as to priority is not the same 
in courts of admiralty as in courts of common law and equity. In the 
latter courts the rule of priority of liens is expressed by the raaxim, qui 
priar est tempore, potior est jure. But in admiralty the reverse of tljis rule 
is more often true than otherwise. There the rule is, that those things 
which in the highest degree contribute to the safety and préservation of 
the vessel — the thing which is the subject of ail the liens — form the basis 
of the lien entitled to priority. It would seem, therefore, that this lien 
given by the local statute, based, as it is, upon the same sort of neces- 
saries as constitute a lien under the maritime law, (the contract for fur- 
nishing thèse supplies being maritime, and capable of enforcement by 
proceedings in rem only in the admiralty courts of the United States, un- 
der the same rules and proceedings as the gênerai maritime lien,) is itself 
in the nature of a maritime lien — at least, in a much greater degree than an 
ordinary vendor's mortgage debt; for a mortgage of this kind is not a mar- 
itime lien. TheLottawanna, supra; Bogart v. The John Jay, 17 How. 399. 
It is not a maritime contract; and the mortgagee cannot bring a libel in ad- 
miralty on the mortgage, and subject the vessel to the payment of his claim 
by process inrem. If he gets into admiralty at ail, he must do so under 
the forty-third admiralty rule. See authorities last cited, The reason 
of the admiralty law, as regards priority of maritime liens, would seem, 
therefore, to be conclusive in favor of giving the material-men in this 
case priority over the mortgagees, as regards their respective claims; for 
the repairs, materials, and other necessary supplies furnished the vessel in 
the port at New Orléans ail contributed to the safety, the usefulness, and 
the préservation of the vessel itself, and served to protect it so that it might 
be made available, not only for the satisfaction of the claims thus arising, 
but for ail other valid claims, including the mortgage debt. Thèse sup- 
plies having been furnished for the security and protection of the vessel, 
were for the benefit of the mortgagees as well as of the original owner. 
The mortgagees should not be placed on a higher plane than the original 
owner of the vessel; and it goes without saying that, as to the latter, the 
claims of the material-men are valid and binding, and the liens, of which 
they form the basis, capable of enforcement in admiralty by process in 



682 FEDERAL REPOKTEB, Vol. 40. 

rem. Furthermore, section 4192 of the Revised Statu tes îs sîmply a reg- 
■ istry statute. It does not give a maritime lien to the mortgagee; for the 
contract of mortgage, as We hâve sho-Wn, is not a maritime contraci; As 
Statpd by Mr. Justice Ma.tthews in The Quiding Star,mpra, with whose 
views on this matter I h'eartily coneur: 

"Th^t provision (section 4192, Rev. St.) merely requirea registration of 
mortgagBB or other couveyances of vessels as essential to their validity, ex- 
cept asi against the grantors or other persons having actual notice thereof , 
and leaves ail questions as to tbe priority of the incumbrances as they were 
bôforé. The mortgage iS but a conveyaùce of the title of the grantor, and can 
pass only what at the time he had, subject to every lien that hadalready be- 
comé vested. More than this, the moirtgagee is owner, and tbe vessel contin- 
ues liable tp become subject. while his title subsista, to whatever liens, by sub- 
séquent transactions, the lavr imposes, precisely as tbough there had been no 
change of title or ownership. The mortgagee, as creditor, bas no higher rank 
than àny other aliénée." 

Âgain, the rule prefeijring a foreîgn to a domestic material-man seems 
to me to c^scriminate unjustly against tbe latter . Foi; înstanoe, a material- 
man of Mobile, furnisbing necessary supplies to a vessel whose home port 
is New Orléans, would be preferred to a material-man at New Orléans, 
furnisbing the same clasa of supplies to the vessel. That is to say, this 
court, .sitting atNew Orléans, on the trial of such a conflict, would be 
boundi to esxclude its own oitizens for the benefit of citi?ens of another 
state. It would seem that if, in reason, any distinction should be made 
by a court in a conflict between citizens of différent states having claims 
of equal merit, in the ahatract, the duty of the court ought tobe to take 
care of, at least not to discriminate against, the citizens of the state in 
which the court is holden. But in this case ail that isadjudged is, that 
. they Bhould be placed on an equality, as to their respective claims of the 
same nature. 

The circuit judge concnrs with Mr. Justice Lamab in the foregoing 
.opinion, xeferring, on tbe main question involved, to the views expressed 
ia ne De Smet, 10 Fed. Eep. 483. 



The Bobdentowh. 
. The WiNNiB. 

The WitLiB. 
' ' (DtsMct Cov)i%:S, D. New York. Deoember St, 1889.) 

The tttgg Willie, Winnie, and 6., ail under thé control cif the latter, and ali belong- 

In^to the aame Dwners, took in charge a fleet ofcanal-boats, loaded with coal, to be 

, to,wçd f rom South Amboy, through the Eills, to New yorir. The wind was N. E. at 

' the start. inoreased afterwards, and was neàrly a galle Wben the tugs reaohed the 

r ' mouth of the ESUs. They proceedâd , otii, however, and thé' canal-boiats were àf ter- 
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wards moatly Ibst iii thé^ tippér bay, tlarough the hê^vj^ sea, the sinking of some, 
the pounding of otherSj and the gênerai breaking up of the tow. Helâ, that it tvas, 
négligence to leave the Eills and to attempt to cross the bay in such weather; that' 
the tugs ought to hâve ascertained the f acts as to the weafiher bef ore leaving thoj 
shelter of the Kills and golng into the oay, or to hâve tumed about, as they might 
bave done, near the mouth of the Kills, and hâve taken refuge at Port J., ia the- 
EUlls ; and that the owners of the tugs were liable for the loss of the tow. ! 

3. Same — Limitation op Liabimtt of Ownbb. 

In section 4288 of the Éevised Statutes the word8"8uoh ve88el"inolude ail the 
tugs belonglng to the same owner engaged in the work of towing at the time wheni 
the fault is committed by the common captain or head of ail the tugs; and ail such^ 
must be Burrendered, as a condition of the limitation of the owner's liability. In' 
thls case, held, that both the B. and Winnie must be surrenderèd, but not the 
Willie, inasmuch as sbe taad been previously detached, and was no part of the mov- 
ing force at the time when the négligence arose that caused the loss. 

8. Samb — Déviation — ^Partial Subrender — Damaobs — ^Frozimati: Cause. 

The WUlie had been ordered to detach the canal-boat C. f rom the rest of the; 
above tow, to be taken to Newark, and not out into New York bay. TheWlllIe; 
negligently omitted to detach the C, and she was taken by the B., with thè i:est of '' 
the tow, into New York bay, and lost. Held a wronrful déviation, upon an unan-j 
thorized tpip, as respects the C, arlsing through the Willie'a négligence, and suoh 
a wrongful act and breacb of contract as would make the Willie's owners responsi- 
ble for the C.'s subséquent loss, even if it had arlsen from subséquent addltlonal' 
négligence on the part of tugs belonging to différent owners; and that the own- 
ers of the Willie, being liable for the full amount of the C'a loss, could noi liniit 
their liability under the statute, as respects the C, and lier cargo, ezoept on th» 
surrender of the Willie to that eztent. 

{Syllabus by the Coure) 

In Admiralty. Pétition for limitation of liability. 
Biddlej& Ward, for the Pennsylvania Railroad Company, petîtîoner. 
WilcQX, Adams <fc MacMin, for five of the canal-boats, and others. 
Carpenter & Mosher, for the Western Insurance Company, and others.; 
Wing, Shoudy & Putnam and Mr. Burlingham, for the Lehigh Coal &, 
Navigation Company, and others. 

Clark & BuU, for the China Mutual Insurance Company, andothei^. 
Hyland & ZabriaMe, for the Cahill. 

Wittiam J. Kelly, for the Philadelphia & Beading Railroad Company. 
T. C. Campbell, for the Hanagan. 

Brown, J. On the night of November 24 to 25, 1888, the steam-tug 
Bordentown, assisted by the Winnie, having in tow a fleet of about 20 
eanal-boats, bound from South Amboy, through the Kills, tô the sesi 
fence, Brooklyn, encountered, on leaving the Kills, a heavy north-east 
gale, in which ail but two of the boats were lost. Large claims for dam-: 
âges having been presented against the Pennsylvania Railroad Company,, 
the petitioners, as owners of the tugs, charging that the loss was occa- 
sioned through négligence, a libel and pétition were filed in this court 
to limit the liability of the company for the alleged losses, in cas© they 
were held answerable at ail, to the value of the Bordentown, the Winnie,; 
and the Willie, or one or more of them, as might be adjudged. The libel 
further dënied that the disaster was caused through any négligence of 
the tugs, and allegèd that, if it waa so caused, it was without the prîvity 
of the'petitioners. The évidence taken is voluminous. It is not neces- 
sary to state more than the leading facts that I deem pertinent to thé 
conduirons reached. 
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The toff lefl South Amboy between 5 and 6 o'clock of the evening of 
November 24;th, in charge of the Willie and the Winnie, and had at that 
time two or three additional tiers of boats, which, just below the Balti- 
more & Ohio bridge, were detached by the Willie, and afterwards landed 
by her safely at the Standard Oil Company docks, near Port Johnson, in 
the Kills, and did not proceed further. The Bordentown, a large and 
powerful tug, but old, out of date, and expensive to run, took charge 
of the fleet soon after it left South Amboy. The Winnie acted as a helper 
throughout, running ahead, upon a hawser attached to the Bordentown. 
The wind had been north-east for two or three days previous. When 
the tow left South Amboy the wind was already somewhat fresh, and 
there was some roi^h water in crossing the bay at that point. In pass- 
ing Newark bay at about midnight, the wind was strong from the north- 
east, and the water was so rough as to wash up on the decks of the boats 
on the port side, some of which took in water enough to œake them 
careen. This was partly reotitied by the men on board shifting the cargo. 
The canal-boat Cahill was attached, as an extra boat, oUtside of the line 
of the port boats of the tow, and was designed and ordered to be left at 
Newark bay. She was not left there, but was taken out into the bay, 
and was subsequently lost. After passing Newark bay, owing to the 
shelter from the land, no rough water, or other difficulty, was experi- 
enced until the mouth of the Kills was reached, about a mile to the west- 
ward of Robbins' Reef light, where the water was found to be rough, and 
the wind blowing strong from the north-east. The Bordentown and her 
helper, howeverj kept on, intending to go up and acrossthe bay, about 
four miles, to the sea fence, Brooklyn. Many of the men on board the 
canal-boats made signais, by swinging lanterns, shouting, and blowing 
horns, to indicate that they were having trouble, and were taking in wa- 
ter from the heavy sea. Some of the boats had covered decks, or hatches 
with the covers fastened down, which, though washed by the sea, expe- 
rienced no immédiate injury therefrom. Most of the boats, however, 
had open decks, or their hatch-covers were oflf. The signais from the 
tow were either not seen or not heeded on board the tugs; but, after go- 
ing out a little beyond Robbins' Reef light, the Bordentown turned the 
tow about under a starboard wheel, and, as her witnesses testify, directed 
ter course towards the American docks, about a quarter of a mile below 
the landing at St. George's ferry. This was doné, according to their tes- 
timony, on accouiit of the alleged change of the wind to the westward, 
which would make it unsafe to moor the tow at the sea fence. At this 
time it was ebb-tide at the mouth of the Kills, and siack water on the 
westward side of the bay. After proceeding perhaps a half mile towards 
thè Anierican docksy the wind being observed, as the petitioners' wit- 
nesses testify, to bave hauled again to north-east, which would make the 
American docks unsafe, the tow was turned to the north-west, towards 
the Kills, under a port wheel, but had not proceeded far on that course 
when she was met by the Willie, whose captain had come down from 
Port Johnson, or from the Standard Oil docks, after having landed bis 
detachment of the tow at that point, to render any assistance to the Bor- 
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dentown that mîglit be needed. He testifies that he reported to the pilot 
of the Bordentown that the water waa very rough up at the mouth of the 
Kills, but did not give any advice. The pilot of the Bordentown testifies 
that he stated that the water was too rough to go in that direction. The 
pilot of the Bordentown, accordingly, determined to try again to go to 
the sea fence, and again turned to cross the bay. He had proceeded for 
a time upon this couràe, drifting somewhat dowuwards, and, when about 
a mile to the south-east of the bell buoy, the canal-boat Hughes, the 
hawser boat on the port side, became so full of water that she sank head 
downwards, and parted the hawser. The resuit waa that the whole tow 
got loose from the tugs, became kinked up, and pounded each Other in 
the heavy sea, and the open-deck beats, one after another, rapidly flUed 
and sank. The Winnie rescued one boat, and took her to a place of 
eafety; the Willie, two others. The Bordentown was difficult to^8teer; 
and, in approaching and lying alongside of some of the other boats, she 
broke one of the links of her rudder backing-chain, which partially dis- 
abled Her. In conséquence of this accident, the Bordentown's pilot 
deemed it imprudent to attempt anything further than to rescue the 
Uves of the men on board the canal-boats, who were accordingly ail taken 
on the Bordentown, and safely landed upon a dock in the vicinity:of 
Fort Hamilton. The rest of ttie tow that had not sunk were left adrift, 
and mostly lost. 

The immédiate cause of this misfortune was the.sinking of the Hughes, 
the port hawser boat. She had an open deck, supplied with 18 haitch- 
covers, but her cargo of coal was so full that the covera could not be 
fastened down when need for it was found. Had a safer boat been in 
the place of the Hughes, and the Bordentown kept on, as at first, With- 
out turning, it is not impassible that she might hâve crossed without 
the loss of any of the boats. There can be no doubt, however, that 
from the time the mouth of the Kills was reached, there was a strong 
gale, and a very rough sea. It was at that time nearly 2 o'cloek, and 
the évidence of the Staten Island Ferry pilots furnishes outside proof 
of the violence of the gale at that time. In judging of the prudence of 
the Bordentown in attempting to cross the bay in such a gale and such 
a sea, regard must be had to the condition and make-up éi the tow she 
had in charge; and, .çonsidering that so many of thera were deeply 
loaded, had open deeks, and that the port hawser boat was of that kiad, 
and was so loaded that her hatch-covers could not be put down, I can 
hâve no hésitation in finding that it was imprudent and unjustifiable to 
attempt to come eut of the Kills, in the face of such a wind and sea. 
It is urged that, as the tide in the Kills was at that time ebb, the tow 
had no alternative but to keep on, because there was no room tO turn in 
the Kills. This is not a sufficient justification. The évidence taken on 
the part of the respondents satisfies me that there was room to turn thia 
tow before going into the rough water; and, even if it were a fact that 
there was not room, that would not furnish a justification, but only 
throw the fault further back, in not ascertaining whether the wind and 
weather were proper to proceed, before going so far as to make escape 
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from cJéstrtïljtàtoû îifipdsSiblë. tJnderthe présent means of communica- 
Hon and observation; it is very easy to learn the state of the weather at 
"the mouth of th© Killâ befôre passing Port Johnson, and reasonable pru- 
dence would plaiïily require that it should be done. If no télégraphie 
«ommunication' Waa established or was available, there waa nothing to 
prevent the Winnie from steaming aheadj ascertaining the facts, and re- 
porting. I think the petitioners are, therefore, liablefor the imprudent 
and négligent navigation of their employés in taking the tow out into 
the bay under ciréunistanGes which the tow was whoUy unfit to encoun- 
ter. ' The M. M. Oaieb, iO Blatchf. 471. It is not necessary to express 
any opinion as to the subséquent management in the varions turns that 
■were made, in the endeavors to rescue the tow from a situation which' 
was found to be dangerous. Under such circumstances, much must be 
leff to thé judgment of the person in command of the tug. There is 
considérable ooniiict in the testiraony as to the condition of the water 
at the time the tow made her last tnrn to cross the bay. I think that 
the weight of testimony is that the sea was still rough and dangerous; 
and, considering that the distance to the smooth water of the Kills was 
far less than the distance to the sea fence, it séems to me that a great 
mistakëk at least, was made in the last attempt to cross the bay. The 
situation, however, was sOn^ewhat analogous to a situation m eniremis. 
The real fault was in bringing the tow into that situation. 

2. Whilô ânding the petitioners liable for the loss, I must further 
find that thèy are also entitled to a limitation of their liability, under 
the actiof 1861, (Rev. St. § 4283;) because I cannot, upon the évidence 
«if the reispobdents, corne to the conclusion that there was any négligence 
in the dispatch of the tow from South Amboy at the time it was sent 
out, or any insuflBciency of the tugs for the purposes of an ordinary 
trip to New York. The tùgs were not dispatched under any peremp- 
tory directions to make the trip th rough without regard to the weather. 
On the contràry,îit is plain that the management of the tow was under 
the direction of the piîot of the Bordentown; that he had the entire au- 
thority, and that it was his légal duty to take the tow with reasonable 
prudence, and to proceed, or to lay up àt any point on the route, as the 
weather might rëquire. The Willie laid up her detaohment near Port 
Johnson; Anôther Amboy- tow, on the same evening, did the same. 
-Thè imprudence that caused the loss was simply the impradence of the 
pilot of the Bordentown in proceeding into the bay under circumstances 
virhen he ought to hâve stopped short of it. His relation to the petition- 
ers was in this' respect, therefore, no différent from the relation of the 
master of any vessel who brings responsibility upon her oWtiérs through 
■hift négligence or misconduct. The owners, the principals, are entitled 
to "a limitation o^'liability, where they hâve no personal privity with 
'thé immédiate' Caîïse of thè loss. That is plainly the case hère. It is 
not necessary; 'therefore, toinquire what grade of officérs, in the case of 
û corporation, itttiust be to make their knOwledge or privity the knowl- 
edge or privity of the corporation. Even if the corporation would bé 
chargeable for the running of an uhfit boat by thé direction of its sub- 
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ordinàtes, I cannot find that the Bordentown waa tinfit, by reason of her 
âge or of any'other cause, to be dispatched with a tow to New York, in 
any wèathçr that was suitable for the tow to enter the bay. It was 
whoUy the improper course of the master of the tow in going out into 
,the bay which brought about the disaster; and, as against this impru- 
dence, the corporation is entitled to a limitation of its Jiability. 

3. As regards the vessels required by the statu te to be surrendered in 
a case like the présent, there ean be no doubt that the Bordentown is one 
of them. The master of the tow was ail the time on board of her, di- 
recting the navigation of ail. I hâve no doubt that the Winnie, also, 
must be included. At the time when the master's fault arose, the Win- 
nie was as much a part of the raoving power as the Bordentown, and 
was equally under the same direction. She belonged to the same own- 
ers; a,nd from the beginning to the end she was engaged, in the owners' 
behalf, in the work of towing the other beats, precisely as the Borden- 
town waa engaged. It was immaterial on board which tug the master, 
for the time being, was, or from which boat bis orders were given. Both 
as related to the owners of the tugs and as related to the ownars of the 
boats in toW, the Bordentown and the Winnie, in taking the tow through 
to Kills, were in effect one vessel. In the case of The Chnnecticmi and The 
S. A, Steoem, 103 U. S. 710, where those two vessels were towing athird, 
which came in collision with the Othello, the Stevens, which was the 
helper of the Connecticut, was exempted from liability, though the Con- 
necticut was held for not signaling her movements . But that duty rested 
upon the Connecticut alone. An examination of the record in that case 
showB that the Stevens did not belong to the owners of the Connecticut, 
but was an independent tug, hired for the occasion, simply to supply 
additidnal motive power, as a helper, and that she had done so, with- 
; out any fault on her part. Had the Stevens been owned by the same 
owners as the Connecticut, and engaged in the same wôrk, under a sin- 
gle directing master, the case would bave been analogous to the présent. 
Where ail the tugs employed belong to the same owner, and are under 
one comtnon direction, and are engaged in the service at tiie time when 
the fault is committed, theyare in the same situation, as it seems to 
me, aa a single vessel, as respects responsibility for. the n^ljgènce of the 
common head. : The words ^'such vessel," in section 4283, embraces ail 
such tugs., Eev. St. § 3; The Arturot 6 Fed. Rep. 308. And ail such 
muatrespond for the damages in proceedings for limitation of liability. 
An additi4>nal reason for holding the Winnie in this case is that she was 
needed to supply the poor steerage power of the Bordentown, and, I 
hâve no doubt, was in part retainedi for that purpose. Aeting as a, rud- 
der for the Bordentown, she was in a spécial sensé a part of the moying 
power. As respects the t\xg Willie, I think there is not sufScient to 
hold her; because, at the time when the real fault in the case was com- 
mitted, viz., when going out into the bay, she was na part of the mov- 
ing power, but was several miles distant, engaged in takiçg careof a 
separate detachment of the tow. After securing their safety, she came 
. ont of jthajKillSi for the purpose, of giving help to the ^r4eiitown, if 
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needed, and met her, attempting to come back into the Kills vvith the 
•tow. if it were certain that the tow would hâve been saved by keeping 
on into the Kills, or that the Willie had caused, by any independent act 
of her own, the master of the Bordentown to turn again and attempt to 
cross the bay, doubtless the Willie wpuld be chargeable. But there ia 
not sufficient évidence of the latter, and there is no certainty as respects 
the former. It should be observed that ail the witnesses who speak of 
the comparative smoothness of the water on the return, while going 
towards the Kills, were on the lee side. The witnesses on the weather 
Bide testify that it was becoming rougher as they went towards the Kills, 
against the tide. The most proper view, as it seems to me, to take of 
the situation when the Willie reached the Bordentown is that the tow 
'was already in a desperate situation, through the Bordentown's previous 
fault; that the Willie came and offered, as it was her duty to do, ail the 
assistance she could render, subject to the direction of the master of the 
Bordentown, as to any course he thought fit to pursue under the circum- 
staiices. As before stated, the situation was one ihat called particularly 
for the exercise of the master's judgment upon the spot; and, though it 
now would seem to hâve been a great miatake to turn back again to the east- 
ward, I do not feel authorized to adjudge it a légal fault and négligence, 
rather than an error of judgment. If this view is correct, the Willie 
oUght not to be held. Since no légal fault is deemed committed while 
she was a part of the moving power, she cannot be required to be sur- 
îendered simply for going to the rescue of boats in a desperate situation. 
The resuit is that the petitioners are entitled to a limitation of liabilitj'' 
on accounting for the value of the Bordentown and the Winnie, with in- 
terest from the time of the loss. 

Though the Willie is not held for the gênerai loss of the tow, she raust 
be held for the loss of the Cahill and her cargo, beoause she had spécifie 
instructions to leave that boat at Newark bay. Thèse instructions con- 
■stitUted an appropriation of the Willie to'perfonn the gênerai contract, 
previously entered into by the petitioners, to tow the Cahill to Newark. 
That boat, as' above stated, was placed on the port side, towards the for- 
ward part of the tow, for the purpose of being detached and left, as or- 
déred. Contrary to «thèse instructions, and without reason, so far as it 
«ppears, the Cahill was carried out into the bay, and lost. It was the 
Willie's duty to perform her spécifie instructions; and, as nothing pre- 
vénted her doing so, she must be held answerable for the loss of the Ca- 
hill in thèse proceedings. It is urged that, though the WiMie was nég- 
ligent, her négligence was neither the proximate nor the natural cause 
bf the subséquent loss; but that this loss arose from a new and inde- 
pendent cause, not to be anticipated, viz., the négligence of the Borden- 
town, as the court holds, in going out into the bay. I cannot sustain 
this contention. If the Bordentown, from the time when the Willie was 
dètaéhed, were regarded as an independent tug; belonging to différent 
owners, slill the petitioners, as owners of the Willie, which had taken 
the contract to deliver the boat at Newark, or to leave her at a suitable 
place therefor, would be pe:^sonalIy responsible for the failure to do so. 
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This failure is a breach of their contract. The loss to the owners of the 
Cahill from this breach of contract is a total loss; and the petitioners 
could not set up, in diminution of damages, the négligence of the Willie, 
their own servant, in wrongfully permitting another tug to take the Ca- 
hill away upon an iinauthorized trip. This exposed her to new sea 
périls, and to additional risks of négligence on the part of those having 
charge of her. Thèse new risks were the direct and necessary resuit of 
the Willie's négligence; and from thèse risks the Cahill was, in fact, lost. 
The owners of the Willie must therefore answer personally for the loss, 
as the direct conséquence of their négligence. As between them and 
•the owners of the Cahill, the loss was the direct conséquence of the 
Willie's négligence. The owners of the Cahill could not be turned over 
to their remedy against the Bordentown and her owners, merely because 
there was also an independent act of négligence on the part of the Bor- 
dentown. If goods are stolen from a négligent warehouseman, the im- 
médiate cause of the loss is the act of the thief, nor is theft the neces- 
sary resuit of such négligence; but the warehouseman is liable for the 
loss, for his breach of contract, and neglect to keep with proper care, 
because he negligently exposed the goods to a natural liability to loss. 
It is the same with the Willie and her owners, as respects their duty to 
hâve detached the Cahill at the proper place to go to Newark. Having 
negligently omitted to do that, and having wrongfully suffered her to go 
on with the rest of the tow, and become exposed to wholly new risks, 
the owners of the Willie, and not the owners of the Cahill, must bear 
ail those subséquent risks that naturajly att«nded their unauthorized 
acts. The maritime law is the same. A vessel deviating on her voyage 
must bear ail the risks of subséquent accidents. The sariie rule is ap- 
plied to forwarders, who are not under the obligations of common car- 
riers. 1 Pars. Shipp. & Adm. 171, note 4, and cases cited; Goodrich 
y. Thmpmiy 4 Rob. (N. Y.) 75, 85, affirmed 44 N. Y. 324; Badn v. 
Steam-Ship Go., 3 Wall. Jr. 229; Goddard v. MaMory, 52 Barb. 87; Marx 
V. Steam-Ship Oo., 22 Fed. Rep. 680; Phiâipa v. TheSarah, 38 Fed. Rep. 
252. This is not a loss by the act of God, as in RaUroad Oo. v, Beeves, 
10 Wall. 176; but the loss arose by a continuons and natural séquence 
of éventa set in motion, not by any new intervening agencies, but di- 
rectly by the Willie's own tortious act, as in Raikoay Oo. v. Kellogg, 
94 U. S. 469, 476. The agency of the Bordentown was an agency to 
which the Willie directly and wrongfully committed the Cahill; and 
I know of no principle or authority that, under circumstances like thèse, 
M'ould exonerate the petitioners from responsibility for the conséquent 
loss. The petitioners, being, therefore, responsible for the loss of the 
Cahill and her cargo by reason of the Willie's négligence, can only be 
exonerated from this liability under the statute by the surrender of the 
Willie, so far as necessary to pay that demand. Otherwise the Willie 
la free. A decree may be prepared io accordaaca with this décision. 
v.40F.no.l2 — 44 
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The Fred H. Rice.' 

Close a al. v. The Fred H, RicB. 

(District Cowt, S. D. New Forfc Deoember 18, 1889.) 

SHiFrnra— DjUulob to CABoo--S'raANDiîro. 

A schooner, bound from Mattawan to New York, took the more difiBcuIt course 
throagb the KllU^nstead ot goiag outside and througb the Narrows. While beat- 
ing through the feill van KuU she was overtaken and passed by a tow, to avoid 
vrnich she luffed, lest her headway, and was carried by the eddy tide on the rocks, 
and damaged her cargo. In an action by the cargo owner to reoover for such dam- 
age, held, that the schooner took the additlonal nsks to be ezpected In the passage 
of the Kills; and, as the ohannel where she went ashore was wide enough for her 
to hâve kept oS the rocks, notwithBtanding the présence of a passing tow, and as 
the tide and the eddy were well knoWn; the stranding was uot unavoidablo, and 
the schooner was onswerable for the dacoage. 

In Âdmiralty. Action for damage to cargo, by alleged nagent 
stranding. 

Hakyon M. Glose, for libelantSé 
A. B. Stewart, for claimant. 

Brôwn, J. The libel is filed to recover damages to a cargo of brick 
loaded on the schooner F. H. Rice, throagh the stranding of the schooner 
near Constable point, while ooming out of the Kills, in November, 1888. 
The schooner had sailed from Mattawan, and, as the libelants contend, 
should bave taiken the outside passage, through the Narrows, instead of 
coming through the Kills, where the passage is more hàzardous, through 
the narrowness of the ohannel and the greater liability to' obstruction by 
longtows. The weathër was good, and there is évidence that in such 
weather the passage by the Narrows isi the most usual course. The mas- 
ter's testimony Is to the éfïect that the wind was northeast, and that in 
beating out of the Kills he was overtaken by a tug, having a tow upon 
a hawser, in ail somè seven or eight hundred feet long; that he had 
passed in front of the tow upon ëeveral tacks, going on his last tack to 
the north-west, about 100 yards in front of the tug; that when heafter- 
wards taoked towards thesouth-east he was unable to proceed without 
running intô the tow, and therefore luffed, and, losing his headway, 
dropped anchory but was carried by the eddy Jide on the rocks on the 
north shore. ' I: cannot accept this account as suflBcient to throw upon 
the cargo the damage oceasioned by stranding. In selecting the more 
hàzardous passage of the Rillsi instead of going by the Narrows, the 
master toôk the additional risks to be expected in the Kills. He had 
full notice of the course of the toWJ and, if the tow was so far on the 
northerly side of the channel as to leave insufficient room to navigate 
the schooner, heshôuld not havè crossed the tug's course «on the previ- 
OU8 tack, but baTè kept on the southerly side. The channel there, as 
ehown both by the chart and in cases often before mej was widé enough 

I Reported by Edward 0-. Benedict, Esq., of thn New York bar. 
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to keep the vessel off the rocks on either side, notwithstandîng the prés- 
ence pf a pagsing tow. The course of the tide and the eddy were also 
well known, and it was the business of the schooner, at her péril, to 
navigate with référence to them. There is no probabiiity that there 
■was any material change in the course of the tug to the northward, to 
the préjudice of the schooner. The tug's proper course, for quite a dis- 
tance beyond the point of stranding, was nearly in the center of the chan- 
nel, in order to pass to the southward of the buoy at Robbins Reef light. 
The mistake of the schooner was — Mrst, in unnecessarily taking the 
greater risk of a passage by the Kills; second, in crossing the tug's course 
to the northward, if the tow was on the northerly side of the channel; 
or, tkird, if the tow was not on the northerly side of the channel, in 
running so far into the eddy tide and not luffing, and in not dropping 
anchor sooner, ^nd lowering her sails before getting near the rocks. 
There is no fault on the part of the cargo. I cannot find the stranding 
uoavoidable, and the schooner must therefore answer for the damage. 



The Da». 

Steau-Shif Co. Cabl v. Haoemeteb. 

Hagemsyeb et al. v. Steam-Ship Oo. CabIi. 

(DistiHct Court, 8. D. New York. Deoember 20, 1889.) 

1. SHiPFiiro— Dahaoe to Cargo — Chabtebed Vbssel— Common Cabbieb. 

A vessel cbartered to transport a spécifie cargo only is not a common carrier, and 
henœ is not an insurer of the saf e deliTety of the cargo, and ctin be held for damage 
to cargo only on proof of négligence. 

2. Samb— Keouobnt Stowage— Fobeign Vessel. 

A vesseli loaded in a foreign port cannot be otaarged with négligence in stowlng 
cargo, if she bas employed ail the known and usual précautions to insure saf e trana- 
portation whioh the nature of the cargo requlres, having référence to the usages of 
the foreign oountry, and the praotice and state of knowledge as to loading there 
prevailing. 
8. Samb. 

The Bteam-shtp D. delivered a cargo of grain whioh she had been specially 
cbartered to transport, and part of whioh was damaged through contact with an 
iron butk-head between the cargo and the engine-room. The évidence showed that 
the construction of the ship was not unusual at Ccrpenbagen; that the grain was 
Btowed in accordtmce with the custom of Copenhagen, where this cargo was loaded ; 
and that a practice of sheathing the iron bulk-head with wood, the lack of which in 
tbls case was the négligence complained of, is not in use in Denmark, and only to a 
limited extent in New York. Held, that the vessel was liable only for négligence, 
under the circumstances of her employment, and that no négligence was proved, 
the sbippers apparently acqniescing in the stoWage; but, on the meagér évidence 
as to nsage at Copenhaeen, the libelant for damage to cargo wa,s allowed to dis 
continue without préjudice, and the vessel was held entitled to her freight in fuU. 

In Admiralty. Oross-suits for freight and damage to cargo. 
Wing, Shmdy & Putnam, (0. C. Burlingham, of couttSel,) for the steam* 
Bhip Company. 

H. D. HptehMas, ÎQï cargo. 

>Beport6d by Edward Q. Benediot,Bsq.,of tbelTew York baii 
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Bbow», J. The aboveare cross-Iibels, — the first to recover freight on 
a cargo of barley shipped on the steam-ship Dan, at Copenhagen, in Feb- 
ruary, 1888, to be delivered in New York; the second, for damages to 
the barley, through alleged négligence in stowing it against an iron bulk- 
head abaft the engine-room, whereby it became injured through beat. 
As the Dan was chartered to transport this spécifie cargo only, she was 
not a common carrier. Sumner v. Caswell, 20 Fed. Rep. 249. She was 
therefore not an insurer of the safe delivery of the cargo, and can be held 
only upon proof of négligence. The négligence alleged is that she was 
not properly fitted for the voyage, and that she did not cause some ad- 
ditional wooden sheathing, or other suitable protection against beat, to 
be interposed between the grain and the iron bulk-head that separated 
it from the engine-room. On arrivai, that portion of the grain which 
was against the iron bulk-head was found heated and caked, remaining, 
as described by some of the witnesses, in a perpendicular wall when the 
other grain was removed. Over the line of the keel there was a cham- 
ber and tunnel inclosing the shaft running aft from the engine-room, and 
communicating with the latter by an open door. Along and around this 
chamber and tunnel the barley showed the same heated and caked con- 
dition much further aft, extending in ail some 14 feet. Thèse circum- 
stances satisfy me, notwithstanding the testimony of the witnesses for the 
ship of their belief to the contrary, that the caked condition of the barley 
arose in part from the beat received through the engine-room and bulk- 
head. Whether there was not also some dampnessof the barley, that 
made it especially susceptible to a moderate degree of beat, it is impos- 
sible to détermine, though that seems probable. There is testimony, 
however, that the gênerai condition of the barley was good. 

The Dan had been fôr some time préviens engaged in transporting 
grain, mainly in the Baltic and Black sea trade. She was thoroughly 
equipped for this purpose. Her voyages were of from five to ten days. 
She was accustoihed to stow her load as in the présent case, and had 
never had her cargo damaged before. She had not previously brought 
barley or other grain across the Atlantic. Her présent voyage occupied 
21 days, 2 of which were consumed in putting into Plymouth for coal, 
as she was allowed to do by her charter. She had no partition separat- 
ing her boilers from the .engine-room, but they were 14 feet forward of 
the iron bulk-head in question, and the room was well ventilated by air- 
shafts and an upward draught over the boilers. This construction was 
not improper or unusual in Danish ships. Vessels of the Thingvalla 
Line were constructed in the same way, and bave been accustomed to 
carry grain from the United States to Havre, stowed as the barley upon 
the Dan was stowed , without injury. 

The question is wholly a question of stowage, There is no doubt of 
the gênerai good construction and fitness of the Dan;, and in stowing she 
cannot be charged with négligence, if she einploys ail the known and 
usual précautions to insure sale transportation, having référence to the 
nature o^ the cargo. The TUania, 19 Fed. Rep. 107, 108; Clark v. Bam- 
welly 12 How. 283; Baxta- v, Leland, 1 Blatchf. 526; Lamb v. Parkman, 
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1 Spr. 343. This ruie, as respects a vessel chartered în a foreîgn coun- 
try and loaded there, must be applied witfa référence tothe usagtjs ofthat 
country, and the practice as to loading there prevailing. In tnis port, 
in conséquence of some cases of damage to grain stowed against an iron 
bulk-head on European voyages, a practice bas arisen within t,he last 
three or four years on the vessels of the Wilson Line, and on so cae oth- 
ers, to separate the grain from the iron bulk-head lay some temporary 
sheathing; but the évidence on the part of the Dan shows that that prac- 
tice even hère is quite lirai ted, and not gênerai, or amounting to any- 
thing like a usage, and that, in the absence of such additional protec- 
tion on vessels constructed similarly to the Dan, no damage upon Eu- 
ropean voyages bas been coœmonly experienced. The inference from 
thèse facts is, it seems to me, verj' strong that, in the few cases in which 
such damage has arisen, it bas come from some inferior condition of the 
grain itself ; such perhaps as slight dampness, or lack of thorough cur- 
ing, not perhaps noticeable to ordinary inspection, but sufficient, when 
combîned with sïight local beat, to resuit in damage; and I think such was 
the fact in this case. The custom in Copenhagen, as respects the load- 
ing and stowing of chartered vessels, is différent from our own. The 
proof shows that there are officiai persons who supervise and détermine 
the proper stowage; that thèse persons are usually called on by the mer- 
chants for that purpose, and may be called by the shîp's officers; that 
in this case two such persons approved the stowage of the Dan; and that 
the stowage was in accordance with the usual custom of that country. 
There is no évidence to the contrary, nor any indication that any such 
additional sheathing^ or protection had ever been in use in Denmark, or 
was known to be used, or required, as a reasonable précaution for the 
safety of grain cargoes of any kind. In New York, where the shipment 
«f grain cargoes is much more fréquent, such a practice as above stated 
is quite limited, and even to this extent has sprung up only within the 
Jast three or four years. Under such circumstances, to hold this vessel 
liable for négligence in stowage will, it seems to me, be holding ber to a 
degree of responsibility greater than in any reported case other than 
cases of common carriers, and beyond that with which she is fairly 
-cbargeable. Basàer v. Ldand, supra. The practice at Copenhagen, also, 
whereby the merchant shippers seem to exercise as much care and con- 
trol as to stowage as the ship herself, would seem to debar them equita- 
bly from setting up such a claim against the ship; since they had ap 
equal power over the stowage, and virtually acquiesced in the mode 
Adopted in this case. The évidence on this subject is possibly imperfect, 
and I may be mistaken in my interprétation of it. The question of 
«towage could doubtless be tried much more satisfactorily in Copenhagen 
than hère; and, in view of the meager évidence upon this subject in the 
présent case, I think it right to allow the cargo-owners to discontinue 
their présent suit, if they choose to do so, without préjudice to any ac- 
tion in Copenhagen for the same cause which they may be advised to 
bring. In the libel for freight the libelants are entitled to the balance 
of the amouut unpaid, with interest and costs. 
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The QcEENé 

In re Evekett et al. 

(IHsmct CovH, S. D. New York, Deoember 11, 1889.) 

l. Coixisios— Injuries io Passenobus a-nd Sbambn— Libbi»— Pabtibs. 

Beamen and passeugers sustaining injuries by collision may be made co-llbelants 
witb the owners of the vessel, even after au interlooutory deoree, no suffioient rea- 
Bon to the contrary appearing. 
8. Same— Fblix)W-Sbbvant8. 

Seamen and offlcers are fellow-servants, as respects the détails of navigation on 
board ship. Bach takes the risk of the other's négligence, and bas no claim for 
damage agalnst fais own shlp or her owners for collisions occasloned thereby. On 
collision by the f anlts of botn vessels, when both are bef ore the court, the damages 
must be apportioned between them; and the seamen on board one vessel can re- 
corer only half their damages against the other, because they are disabled by their 
relation to their own ship and her owners f rom any recovery against the latter, di- 
reotly or Indirectly. 
8. Same— Measubb ob Dahasb to Fasbbnobb. 

Passeugers recover full damages, the one-half of whioh is deduoted from the 
amount payable to the other vessel for her own loss. 
i. Bamb— Mbascbb ob Damagb to Sbahbn. 

On claims of seamen for personal injuries for being thrown Into the water by 
collision, only the actual damage from physlcal injuiy, or conséquent loss of em- 
ployment, should be allowed. 

In Adœiralty. 

Oeo. A. Black, for petitioners; 

E. D. Benedifit, for respoodent. 

Bbowk, J. The petitioners, of whom five were seamen, and two oth- 
ers government inspectors on the dredge Queen, applied to the court after 
an interlocutory decree holding the City of Alexandria and the Queen 
both in fault for the collision between them, (31 Fed. Rep. 427,) to be 
made co-libelants, in orderto recover for their loss of personal effects and 
for Personal injuries. No suffioient jeason to the contrary appearing, 
the application was granted. 

1. Personal Effeda. Two of the petitioners hâve given no évidence as 
to their claims. The others I find lost personal eflfects of the values fol- 
lowing, there being little strict proof, beyond estimâtes, of actual prés- 
ent value: 

Edgar Everett. « • - • - • •6 70 00 

Webster Brown, « - - - . . 60 00 

Clifford Kelsey, . • - - - - - 100 00 

Norman CliJsam, • ... - - 15 00 

A. P. Sherrick, ..... . . 110 00 

James Dorrell, . . . . . . 45 00 

James Godwin, - - - . . . .80 00 

Daniel N. Cozzena, ...... 15000 

2. Personal Injuries. Withoutproofofsome substantiel harm,somein- 
capacity for their ordinary work, or sotne expansé incurred, no damages 
for alleged personal injuries should be awarded to seamen. Withont 
this, the allowance of damages for being thrown into the Wàter, and for 
alleged fright, would in this class of cases, I thiuk, be specially impolitic 
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and dangerous. Cozzens, one of the government înspectore, was not on 
board at the collision. The évidence does not show that Chisam or God- 
win received any material injuries. The following sums are believed to 
be a fair compensation for the actual loss or damage to the other seamen, 
respectively, having referenpe to the actual damage caused them, or in- 
capacity for work, which aa to most of them was, as the évidence shows, 
very slight: 

Tç Dorrell, $100 00 

Brown, ... - . - 50 00 
Sherrick, - - - - - - - -80 00 

Everett, 20 00 

ToKelsey, the other government inspecter, who had no duties 
on board as a seamen, and was not in the emploj of the own- 

ets of the dredge, - - - - - - 250 00 

3. The two government inspectors are entitled to judgment for the 
ftill Bums above awarded them. A recovery of the full amount is also 
claimed for the other petitioners, who were seamen, as against the City 
of Âlexandria, although the Qvieen, on wbich the petitioners were em- 
ploy«d, was also held in fault. Such, doubtlese, would be the rule in 
a common-law action against the City of Alexandria alone, beçause the 
common law does not recognize any right of contribution as between 
wrong.doers. Tlte Bemim, L. R. 12 Prob- Drv. 58, 83, 93, L. R, 13 App. 
Cas. 1, was adjndged as a common-law action, and on thatgroupd. But 
the rule in this country is otherwise in admiralty; causes when botb yes- 
sels are before the court. The damage must tben beappprtioned, be- 
tween the two vesselsin fault, 2%e4^a&ajnrt, 92 U, S. 695; 5f%« Hudison, 
15 Fed. Rep. 164. Hère both vessels are before the court; the Qujeen, 
in the person of the libekut coœpany, which;, as th^ owner, is reçover- 
ing a large sum for half ofh^r, damages. If full damages were recover- 
able by the seamen, as co-libelants, against the City of Alexandria, the 
latter vessel, upon the authority of many cases, would be entitled to off- 
set one-half that sum against the amount recoverable by the libelant çom- 
pany , as owner of the Queen. The sum payable tO; the petitioners would 
be treated just as sums paid by the City of Alexandria for cargo belong- 
ing to third persons on board eithçr vessel would be treated- Half that 
damage would be charged against the Queen, and tha,t would by somuch 
diminish the amount recoverable by the owners of the Queen against the 
City of Alexandria. TheEleanora, 17 Blatchf. 88, 105; Leonardv. Whitr 
imU, 10 Ben. 658; 2%e Farrdey, 8 Fed. Rep. 629; Tfte Briald, 29 Fed. 
Rep. 875. If, therefore, the relation of the seamen on the Queen to her 
owners je such that they haye no légal claim for damages against her 
owners, those owners caunot be required to acçount for half that claim 
to the City of Alexandria; nor is the latter vessel on that accpunt to be 
charged with either more or less than she would otherwise be. charged 
with, viz., one-half the pètitioner's damages; and the petitioners must 
lose what they are legally disabled from claiming against the Queen or 
her owners. Banky. NavigaMonCo.,Li R. 10 Q, B.,Piv. 521, 638, 546. 
. iSuch is the rule th^t w^s applied by thi? court ip the case of The Çii/y qf 
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New York, 25 Fed. Rep. 149, where the point was considered at some 
length. The same rule was followed also in the case of The Columhia 
and The Alaska, 27 Fed. Rep. 704. That judgment was affirmed in the 
circuit court, (33 Fed. Rep. 107,) and afterwards in the suprême court, 
(130 U. S. 201 , 9 Sup. Ct. Rep. 461.) It bas also been applied in other 
cases, as in Léonard v. WhitunH, 19 Fed. Rep. 547, where the amount of 
Personal efifects was considerablej and in The Saratoga, 37 Fed. Rep. 119, 
whieh waa also affirmed in the circuit court. The remarks made by me 
in the limited liability case oî Briggsv. Day, 21 Fed. Rep. 730, are not 
followed hère. 

It doe» not appearby whose individual fault the Queen became charge- 
able. The négligence for which she was held was in having too long a 
hawserin a dense fog, ina fair-way, and in notgivingany wh'stle or other 
signal to indicate her présence in a very dangerous place. Thèse faults 
arose in the détails of navigation, — a work for which ail the ship's Com- 
pany were alike employed, in their several grades. As to such détails 
the seamen, as fellow-servants, took the risk of each other's négligence. 
The case of Raûroad v. Ross, 112 U. S. 377, 6 Sup. Ct. Rep. 184, was 
not intended, I think, to apply to cases like this. The railroad company 
was there held liable to the engineer because thô conductor in determin- 
ing thé running of the train, and tirae of starting with référence to other 
trains on the same road, (In directing which the négligence arose,) was 
held to be acting as the représentative of the owner, and not merely as a 
fellow-servant. But in the case of Quinnv. lAghterage Co., 23 Fed. Rep. 
363, the latest maritime case in which the question of négligence in fel- 
low-servants bas been discussed in the circuit court of this district, the 
owners were held not liable, although the négligence by which the libel- 
ant was injured was the immédiate act of the master of the ship, viz., 
his prématuré order in setting the winch in motion; because that act waa 
not one that he had done in bis character as the représentative of the de- 
fendant, but was an act that any other co-servant in the same employ- 
ment might bave performed. "The true inquiry," says Wallace, J., 
"is whether the character of the act of the captain was one which it was 
incumbent upon the défendant [the owners] to see properly performed." 
The same view is reaffirmed in RaUroad Go, v. Herbert, 116 U. S. 642, 
647, 6 Sup. Ct. Rep. 590. 

Applying those cases to the présent, the owners of the Queen are not 
answerable for the seamen's losses. It would be absurd to say that the 
owners owe'd a duty to the seamen that too long a hawser should never bé 
used, or that signais in a fog should be properly given by their own ves- 
sel. Thèse détails belong to the ordinary work of navigation, and to the 
men employed to conduct it. As to this work, the owners owe no duty 
to the officers or seamen to see it properly performed. The duty lies 
the other way, viz., from the ship's company to the owners. None of 
such acts, moreover, belong to the master to do as the alto- ego or spécial 
représentative of the owner, as in the Ros8 Case. They may be ail per- 
formed, and for the most part usually are directed and performed, by 
others than the master. Though there are many acts in the care and 
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management of the ship, and of thc voyage, in which the master acts as 
the représentative of the owiiers, and performs the duties and fnnctiona 
of the owners, such as the maintenance of the ship and herapparel in a 
safe and seaworthy condition, procuring repairs and supplies, freighting 
the ship, arranging her voyages, her times and places of sailing and stop- 
ping, and the discharge of aU tlxe gênerai duties and légal obligations of 
the ship to the seamen, for which acts, if negligently performed, the own- 
ers are responsible to the seamen injured, they are not responsible for 
négligence in the mère détails of the ordinary work of navigation on board 
the ship; because thèse acts are not at ail duties of the master as the 
aller ego or représentative of the owner, nor are they acts as to which the 
owner owes any duty to the seamen. As to third persons, ail the ship's 
Company represent the owner in the work assigned them, and their nég- 
ligence makes the owner liable. As between themselves, no one more 
than another, in the ordinary work of navigation, represents the owner, 
or performs an owner's duty, and therefore each takes the risk of the oth- 
er's négligence. In the case of The Bemina, both in the court of appeal 
and in the house of lords, it is said that no recovery could be had by the 
seaman against bis own vessel. Per Lord Bramwell, L. R. 13 App. Cas. 
14; and per Lord Esher. L. R. 12 Prob. Div. 83. Such, as above stated, 
has been the practice of this court in numerous instances, and should be 
foUowed until some différent rule is prescribed in the appellate courts. 
The judgment will therefore provide that the city of Alexandria pay to 
the petitioners, Jihe master and seamen, the one-half only of the sums re- 
spectively assessed and allowed to them as their damages; and to the 
two inspectors the whole amount, respectively , allowed to them; the one- 
half of the latter amounts to be offset and deducted from the amount re- 
coverable by the owners of the Queen for the loss of the dredge. 



The Cmr of Alexandria. 

Debp-Sea Hydhatjlic Debdging Co. v. The City op Alexandria. 

(DistrUst Cowrt, S. D. New York. November 25, 1889.) 

1. CoLLisioK— Damages— CosT oi' Vbssbl. 

In assessing damaRes on total loss by collision, though the oost of construction is 
compétent évidence where no market value is ascertainable, the whole cost should 
not be given as damage where the vessel could be duplicated for a less sum, and 
the cost testified to inolndes varions changes and improvements. 

2. Samk— Loss df Profits— Personal Contract. 

Upon a total loss, though compensation is allowed for the profits which would 
hâve been realized upon an exlsting charter of the vessel, because the charter is 
itself thereby lost, this rule does not apply to profits on a personal contract, In 
which any other fit vessel might be used. 
8. Bame. 

The libelant used three dredges in carrying ont a contract with the government 
for excavating "820,000, more or less, cublc yards of material" in Gedney's channel; 
and, aftor one dredge was sunk, oontinued the work for 60 days thereafter, when 
they were stopped by the government upon the excavation of 304,000 cnbic yards. 
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Heîd, that the n'hélant was entitied to recover only the value of the dredge froia 
the time of the loss, with Interest ; that it could not recover for any loss of profits, 
(1) beoause there was no such charter of the dredge lost as prevented the substitu- 
tion ofanother dredge; (2) beoause, the oontraot was substantiallyfulflUed.within 
the discrétion of the government, and the libelant had therefore no certain right to 
excavate moré than it did. 

4 SaME— GOSÏ OF RAISINQ "WbBOKBD VBSSBÏ^-EvnJENOE. 

The libelant employed wreokers to raise its vessel, to be paid a proportion of her 
value If raised, npon a written oontract executed the day before work was com- 
mehced. The wreckers tèstifled to a paroi modification tiiat they were to be paid 
the value of their services up to $7,500, if the same could be recovered from the de- 
fendant vessel; but no référencé was lUadâ to the existing contract, and the libel- 
ant did not confirm the same. Held, that évidence of the change of contract was 
, insufBcient, and that the written contract should prevail. 

Exceptions to Report on Damttges. 
6éo. a. Black, for libelant. 
E. D. Benedià, îoi respondent. 

Bhown, J. Both vessels were fonnd in fault for the collision in the 
above case, (31 Fed. Rep. 427 j) and both parties hâve filed exceptions 
to the report of thîe commissioner on damages. 

1. Vaille ofthe Quem. The Queén, havlng been sunk, proved to be a 
total loss, as her value when raised was less than the costiof raising. Shô 
was a dredge of peculiar construction; and, there being no such market 
as to establish a market priée for such a structure, the valuation reported 
was based upon the cost of construction. Her hull was formerly a scow, 
bought in 1885 for $15,180, and she was completed by the addition of 
mtich machinery, wood-work, aûd appliancesof many kinds for working 
certain patents, through various experiments, changes and improvements, 
down to March, 1886, when she commenced dredging in the vicinity of 
Gedney's channel, where she was sunk on the 6th of thefollowing Septem- 
ber. Whil© évidence of cost of construction was in this case admissible, 
(^Léonard v. Whitwill, 19 Fed. Rep. 547,) the cost plainly is not of itself 
proof of her actual value at the time she was sunk. The ordinary and 
natural resuit of ail such expérimental building is that the final structure 
can be duplicated at a price far less than the cost of the original, built in 
that way. FuU compensation for the loss, therefore, so far as respects the 
vessel, is not to be measured by what the dredge cost to build in that way, 
but by what it would cost to replace her. There is nq direct testimony to 
this point, although one witness said her hull could be replaced for $10,- 
000 or $12,000; but the cross-examiiiation showed that this estimate omit- 
ted some parts of the hull, and was not reliable. One of the libelant's 
«hief représentatives, familiar with the fects, stated^ when visiting the 
v:essel with a view to raising her, that she was worth about $40,000, and 
this estimate stands uncontradicted. It is repeated in the salvage record. 
The vouchers produced for her whole cost and outfit,'including ail 
changes, aggregate only about $44,000. The item of $16,180 for hull 
{Exhibit F.) should be, according to the bill of sale and check, $15,180. 
The libelant's witnesses did not testify what the vessel could be dupli- 
cated for, and, on being pressed to state her value, stated it only, "in 
connection with their business," at $50,000. Upon this évidence I think 
that, for a vessel built in the way the Queen was built, no higher value 
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should be adQptedthan $40,000, the value put upon her at the lime of 
the loss. There is no reasonable probability, I think, that that estimate 
would be too low, or that the dredge could not hâve been duplicated for 
that sum. 

2. Loss of Profits. The libelant claims additional damages to the amount 
of $16,583, for loss of profits under its dredging contract, which profits 
it cJaims might hâve been realized by the use of the Queen from Septem- 
ber 6th to November 5th, i. e., 67 days, at the rate of $292 per day. The 
testimony shows, however, that her profits during the whole 172 days 
that she yi/as at work dredging were but about $142 per day, or less than 
half the sum claimed. No part of this claim, however, can, I think, be 
allowed, either upon précèdent or upon principle; for the reason (1) that 
the Queen was not under any charter at the time of the loss, but was sim- 
ply in use by the libelant, as any other fit vessel might hâve been used, 
in the exécution of the dredging contract; and (2) because the dredging 
contract was not lost upon the loss of the Queen, but, so far as appears, 
was continued up to the point; where the government had the right to 
treat the contract as completed, and there is no évidence that the work 
would not hâve been terminated by the government at the same point, 
had the Queen been kept at work; in other words, no profits are proved 
to haye been lost. 

Upon a total loss by collision, the ordinary rule of damages is the value 
of the vessel with her net freight upon the pending voyage, and interest 
from the time of its probable termination, had the loss not occurred. 
The net freight is allowed, because that loss is certain and reasonably 
ascertainable, and because it is the immédiate resuit of the collision, and 
its necessary resuit, inasmuch as no other vessel could be had to supply 
the place of the vessel lost, and thus earn her freight by completing her 
voyag«. If the vessel is only damaged, the amount aUowed for deniur- 
rage or détention during necessary repairs is the value of the use. That 
value dépends on the business in which she is engaged ; and an existing 
charter is therefore compétent évidence in determining the value of her 
use, or of the amount of the loss, if the charter be lost by the détention. 
Such a loss is not only certain and reasonably ascertainable in amount, 
but it is also a natural resuit of the collision, as distinguished from what 
is spécial or exceptional; since the chartering of vessels for a pending 
voyage, or for a subséquent one, is in the ordinary course of the ship- 
ping business. The Gorgas, 10 Ben. 666; The Belgerûand, 36 Fed. Rep. 
604; The Argentino, L. E. 13 Prob. Div. 61, 191, 197. 

Compensation for the loss of a verbal charter for the season, embrac- 
ing many subséquent trips, was indeed allowed by Lowell, J., in the 
case of The Freddie L. Porter, 8 Fed. Rep. 170, affirming 6 Fed. Rep. 
822. No other similar case in this country or in England is found. It 
was stated by Lowell, J., to be "an advance upon the décisions." If 
such time charters are not spécial and exceptional, and not unusual in 
the ordinary course of business, then a loss of that kind would be " such 
a conséquence as in the ordinary course of things would flow from the 
tortious act," and be therefore allowable on principle, if not too contin- 
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gent; othe> vise not. Mayne, Dam. (4th Ed.) 44; 2 Greenl. Ev. § 256j 
TheArgentfw, h. R. 13 Prob. Div. 197; Smith v. Bolles, 132 U. S. 125, 10 
Sup. Ct. Tr"!p. 39. But, however that may be, there was in that case, 
at least, a charter of the particular vessel; and with the loss of the ves- 
sel the charter and its profits were necessarily lost, because no other 
vessel could be legally imposed on the charterer in order to complète the 
contract, Hère there was no charter. Any fit vessel might hâve been 
suppUed to take the place of the Queen. The work was in fact con- 
tinuer*' by the other two dredges for nearly two months after the Queen 
was s^'nk; and still other dredges might hâve been eniplôyed, so far as 
apper ."S, in continuing work under the libelant's contract, had that been 
desired. This case does not difFer in principle from the ordinary case 
of the loss of something for which the owner had useful and profitable 
employment, and there only the value is allowed; future earnings are 
not given. If the hirer of a horse negligently causes its death, the 
owner recovers only the value of the horse, not the future profits that 
might hâve been realized by letting him out, however regular and ascer- 
tainable such profits might be. The value is the équivalent of another 
horse, which the owner may buy and let out in place of the one lost. See 
Cutler V. James Godd Co., 43 Hun, 516. It is thesame with the Queen. 
The suprême court in the case of 2%e Amiable Nancy, 3 Wheat. 546, 560, 
expressly rejected such profits in a maritime cause, allowing only the 
value, with interest. Stoby, J., there says: "This rule may rjot se- 
cure a complète indemnity for ail possible injuries, but it bas certainty 
and gênerai applicability to recommend it, and in almost ail cases wiU 
give a fair and just recompense." 

Again, there is no proof that on this contract the libelant lost any- 
thing to which it had any certain right. To be allowed, in any case, 
the profit claimed must bebased upon some fixed and certain right, and 
not rest upon any mère discrétion or coutingency. The libelant's con- 
tract was "to deepen Gedney's channel by the excavation of 320,000 
more or less cubic yards." After excavating about 304,000 cubic yards, 
and reaching a uniform depth of 26 feet, the government stopped the 
libelant's work. The contract did not give any légal right to excavate 
the exact amount of 320,000 yards; and the termination of the contract 
by the government when nineteen-twentieths of that amount were exca- 
vated, and a uniform depth reached, amounted to a substantiel fulfillment 
of the contract. The gross sum payable for theremaining 16,000 cubic 
yards, even had the contract given the right to excavate that exact num- 
ber of yards, would hâve amounted to but $8,640, and the average 
profit, according to the testimony, to about half that sum. Had the 
Queen been at work, there is no évidence, and no legitimate inference, 
that the work would not bave been stopped and the contract terminated 
by the government at the same point. And on the other hand, had the 
libelant wished to proceed faster with the work after the loss of the 
Queen, nothing prevented the hiring of additional dredges in her place. 
3. A further question arises as to the expense of raising the Queen. 
She was in Gedney's channel, and an obstruction to navigation, and 
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therefore required to be removed, and it was justifiable to attempt rais- 
ing her with a view to repair. She was raised aud removed by Messrs. 
Baxter & Chapman. Had the libeknt necessarily incurred any légal 
charges in this work, it would be included in the damages. But I find 
that Messrs. Baxter & Chapman did their work of raising and removal 
upon a written contract, which provided, in substance, that they would 
raise the Queen if practicable, and bring her to a dock, "for a propor- 
tion of her value, to be agreed on between them and the libelant," or, 
if they were unable to raise her, to be paid "such sum for their services 
as might be recovered therefor by the libelant from the city of Alexan- 
dria." The Queen was raised, brought to a dock, and found unfit for 
repair; and, on being libeled for the salvage services, ail her net proceeds 
were paid over to Baxter & Chapman. So far as this contract goes, it is 
évident that the libelant has incurred no liability or damage in the rais- 
ing, and therefore can recover none. Baxter & Chapman contracted to 
look to the vessel alone for their pay, if they could raise her, which they 
did. 

It is claimed, however, that after the written contract was signed it 
was modified by a verbal agreement that the libelant should pay $7, '500 
at ail events. But this statement was afterwards changed by the wit- 
iiess so as to mean only in case that sum was recovered from the city of 
Alexandria. Both the Brainerds, with whom this modification was al- 
leged to hâve been made, neither testify upon the subject, nor admit the 
alleged modification. They keep silence, and let Baxter & Chapman 
establish that claim if they can. But the other circumstances are such 
as to compel me to find against the alleged modification as extremely 
improbable and insufficieutly proved. The written contract leaves no 
possible doubt that the controlling idea of the Messrs. Brainerd was to 
incur no further personal liability for the raising of the boat, and that 
Baxter & Chapman, for their pay, must look to the boat alone, if she 
could be raised; or, if not raised, then only to the city of Alexandria, 
and what could be got from her. 

The work of raising was begun on the morning of September 12th. 
The contract is dated the llth September, in the handwriting of the 
counsel employed, and the circumstances show that it could only hâve 
been concluded after 4 o'clock in the afternoon of the llth, and after the 
return of ail parties from visiting the wreck. The modification is al- 
leged to bave been made before the work was begun, i. e. , before the 12th; 
so that this modification, if made at ail, must bave been made within 
two or three hours after the written contract was dated, signed, and de- 
livered, — a modification, too, that directly reversed, as to responsibility, 
the whole object and scope of the written contract; and that without any 
further writing, or any recall or cancellation of the agreement just signed, 
or even any allusion to it. If the Brainerds had on oath confirmed this 
remarkable transaction it would bave been difficult enough to believe it; 
to do so while they keep silence, even in their own suit, and in no way 
commit themselves to any such modification, or to any existing liability 
on their part, is impossible. Written évidence, moreover, would be of 
little value, if it could be avoided like this upon one-sided testimony, 
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and under suoh cîrcumstances. I donot find any voncher showing pay- 
ment bythe libdant to Baxter & Ghapman, beyond tbe proceeds of the 
Queen herself. 

The record of the salvage suit in New Jersey, by inoreasing the inoon- 
sistencies in the évidence, and by its failure to show that the Brainerds 
ever agreéd to incur any individual liability to Baxter & Ghapman for 
raising the Queen, Confirms my disbelief of any sueh modification of the 
written coritjfact.; In the absence of more convincing proof, the written 
contract should stand. The testimony as to aJleged modification should 
be regarded as nothing more than the imperfect recollection of the wit- 
nessesof what may hâve been said in the course of the negotiations, but 
which was superseded by the written agreement as finally concluded late 
in the afternoon of September llth. There are certain other expensea 
which the libelant incurred and paid after the Queen was raised, in order 
to ascertain whether she was worth repairing. Though I hâve some 
doubt as to the necessity of some of them, I aïlow, incloding interest to 
date, $1,418.50, The damages will be: 

(1) Value of Queen and outSt, witb interest frotu September 6, 

1886, to date. - - - - ... 047,700 00 

(2) Subséquent expenses and interest, • • • 1,418 50 

Total, . - - . - - - $49,118 60 

The other exceptions are overruled. 



• Thb Wyanokb.' 

The Ruth Dâblino. 
BucK et àt. V. The Wyanokb. 

(District Court, 8. D. New Tork. November 0, 1889.) 

I. COMilSION— POG — ^DUTT Oï STBÀMBB TQ ReVBBSE. 

A steamer, navlgating in a dense foe, at night, on the open sea, at tbe rate of 
Irom seven to ten knots per hour, being two-thirds her full speed, beard voioes nearly 
ahead, indicatUig the prozimity of another vesseL Held, tnat it was her dut7 to re- 
verse, as well as stop, her engines, and not to alter ber bebu without reversing, un- 
tll the location and direction of tbe othër vessel was ascertalned with certainty. 
J7eld, aiso, that she was in fault for ringingup fuU speed again after onoe stopping, 
without reasonable assurance that the danger was past. 

8. SaMB— SAILINO VBSSBI,— MeCHANIOAL FOO-HOBN. 

A sailing vessel is bound to bave, and nse in a fog, mechanical means for sound- 
Ing her fog-horn, 
8. Bame— Spbbd of Sailing Vbssbl. 

Six knots is immoderate speed for a sailing vessel, under nearly f ull sali, in a dense 
f og, at nigbt. ; 
i. Samb— Spbbd ov Steambb. 

Seven knots, in a dense fog, at night, is immoderate speed for a steamer wbOM 
full speed is oiily ten or eleven knots. 

In Admiralty. Action for damages by collision. 
Carter, EoUina & Ledyard, for libelants. 
Biddle & Wàrd, for claimants. 

*Reported by Edward Or. Benedict, Bsq., of the New York bar. 
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Bbown, J. The above libel was filed to recover for the loss of the 
schooner Ruth Darling and her cargo in a collision with tbe side-wheel 
steamer Wyanoke, off Cape May, in a fog, at about 2 :15 A. m. of March 28 , 
1889. The steamer's stem struck the schooner on the starboard side a 
little forward of the main ligging, breaking a hole in her side, from which 
the schooner speedily sank. Her captain and two men were on deck at 
the time. The lookout only was saved. The other two were lost. Two 
men who were below also escaped. Until a few minutes before the col- 
lision the steamer, bound irom New York, was making a course of S. S. 
W.. The schooner, bound from the West Indies to New Haven, having 
the wind to the southward and a little variable, was sailing wing and 
wing, making a course from N. to N. by E., and crossing the course of the 
steamer, therefore, by an angle of about one or two points. About 15 
minutes before the collision the vessels ran into a bank of fog, so dense 
that other vessels or lights could be seen only a short distance- The 
lookout of the schooner testifies that the first thing he heard was the 
Sound of a whistle; that soon after he first saw the steamer's mast-head 
light; thenext instant a green light, "a little bit on his starboard bow, — 
just enough to say on her starboard bow;" that between hearing the 
whistle and seeing the light "there was just time enough to blow one blast 
of the hom," and "when the lights were first seen the vessels were about 
half a ship's length away;" that he had heard no previous whistle; that 
hesungout, "Hard a-port," but the captain ordered, "Hard a-starboard;" 
that he had previously given six or seven signais on the horn of three 
blasts each, from one to two minutes apart, as near as he could guess; 
that the hom had no bellows or mechanical appliances for blowing, and 
had some holes near the mouth pièce stopped up with soap. 

The steamer, before running into the fog, was under fuU speed of about 
ten or eleven knots. Soon after entering the fog, she commenced giving 
fog signais, and was put under one bell, which, according to the engineer's 
testimony, would give nearly two-thirds the number of révolutions that 
full speed gives. That would make her speed at the rate of about seven 
knots. The master, coming into the pÛot-house, ordered full speed. 
Very soon voices were heard, which he thought were on the port bow, 
but which the lookout located ahead or about ahead. The master there- 
upon stopped the engine. Listening for the voices, and not hearing 
them, he says he supposed they had gone by, and again gave the order, 
"full speed," and ported. Almost imniediately after, as he says, hesaw 
the sohooner's green light on his port bow, and then rang four bells and 
a jingle bell to stop and back strong. No fog hom from the schooner 
■was heard. The master heard voices twice, at an interval, as he judges, 
of some ten seconds. He estimated the time between hearing the voices 
first and the collision at two minutes, and between hearing the voices the 
second time and ordering the wheel to port at about half a minute. 

CJonsidering the fact that, though voices were heard, the horn was 
blown every one or two minutes, and was not heard, it is hardly proba- 
ble that the interval between hearing the voices first and the collision 
was as much as two minutes. It was natural that the steamer's lights 
fihould be seen sooner thau the schooner's. The fact that the collision 
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was nearly at right angles shows that the combined changes of thé two 
vessels amounted to from four to six points. From the testimony on 
both sides it is probable that each of the vessels contributed about equally 
to this change. The testimony of the lookout of the schooner is explicit 
that the steamer's lights were first seen a little on his starboard bow. 
There is no reason to discrédit this testimon}', as it is reconcilable and 
consistent with the steamer's testimony, if the schooner be located at first 
a little to the westward of the lîne of the steamer's course, and if the 
schooner's green light was first seen on the steamer some time afterwards, 
(as the testimony in fact shows,) and after the steamer, by porting, had 
brought the schooner's light a little on her port bow. That view, and 
no other, so far as I can perceive, reconciles the testimony of the two 
vessels; and such, I think, muât be held to be the facts. The captain 
estimâtes his speed at the time of the collision at two knots. It is 
probable that the vessels were not more than a quarter of a mile apart 
when the steamer's lights were first seen, and that the interval between 
that and the collision was not over a minute. 

If the situation was as stated above, it follows that there would hâve 
been no collision had the vessels kept their courses, and neither changed 
until the heading of the other was known. Upon the above facts, 
therefore, both vessels must be held to blâme for non-observance of the 
rules of navigation; — the schooner, for having no mechanical means 
for sounding her fog-hom, {The Love Bird, L. R. 6 Prob. Div. 80,) 
and for going at the immoderate speed of six knots, having nearly ail 
her canvas set, and being therefore at nearly full speed, (as the wind 
then was,) in a dense fog; the steamer, for going at too great speed, 
— nearly seven knots; — for ringing up "full speed" very soon after 
voices had been heard nearly ahead, without any reasonable assurance 
that the danger was past; for not reversing, as well as stopping, her 
engines, when voices were heard nearly ahead, (which must hâve been 
known to be very near,) until the location and direction of the other 
vessel were ascertained with certainty; and for changing her helm, 
by porting, under such circumstances, without at the same time revers- 
ing, as required by article 18 of the rules of navigation. I can hardly 
imagine circumstances in which reasonable prudence would more ur- 
gently demand a reversai of the engines, in order that the vessel might 
be brought to a stand-still as soon as possible, than where a vessel's speed 
is two-thirds her full speed, and voices are heard, nearly ahead, in a 
dense fog, before the other vessel or her lights can be seen. The uncer- 
tainties as to the source of sounds in a fog equally demand that no change 
of course should be made, under such circumstances, unless accompanied 
by reversing. 2%e Lepanto, 21 Fed. Rep. 651, 659, and cases cited; The 
FottsvUle, 24 Fed. Rep. 655; The Frankland, L. R. 4 P. C. 529; The 
Dordogne, L. R. 10 Prob. Div. 6, 9; The Britannic, 39 Fed. Rep. 395, 
399. See The Vindomora, L. R. 14 Prob. Div. 172. Had the légal rules 
in either of the above respects been observed, it is not probable that the 
collision would hâve occurred. Each fault was therefore material, and 
the damages must accordingly be divided. If not agreed on, a référence 
may be taJ^en to a commissioner. 
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FiEST Nat. Bank v. Forest. 

{Circuit Court, N. D. lowa, E. D. December 36, 1889.) 

FEDERAL CotTBTS— JnElSDICTIOS— AOTXOIÎ BT NATIONAL BaNK. 

Act. Cong. Aug. 18, 1888, § 4, provides that Bational banka shall, "for the purposo 
of ail actàons by or against them, real, personal, or mlxed, and ail snlts In equity, be 
deemed cltizens of the states In which they are respectively located, " and that the 
circuit and district courts of the United States shall not hâve in such cases " juris- 
âiction other than suoh as they would hâve in cases between individual citizens of 
the same state. " Held, that the fédéral courts bave iurisdiction of an action be- 
tween a national bank located in one state and a citizen of another state. 

Motion to Suppress Summons and Dismiss for Want of Jurisdiction. 

Action by First National Bank of Grand Haven, Mich., against John 
Forest. 

Chas. A. Olarlc, for plaintifiF. 

B(n£8, Husted & Boies and Henderson, Hurd, Danids & Kiesel, for de- 
fendant. 

Shieas, J. In support of the motion to dismiss this cause for want 
of jurisdiction, it is contended that, under the provisions of section 4 of 
the act of congress approved August 13, 1888, courts of the United States 
cannot take jurisdiction of suits in which a national bank is a party. It 
cannot be questioned that the language of the last clause of the section is 
susceptible of the construction claimed for it by défendant, yet, if this 
is the meaning of the latter clause, it wholly destroys the force of the 
first clause of the section, which déclares that national banking associa- 
tions shaU, "for the purpose of ail actions by or against them, real, per- 
sonal, or mixed, and ail suits in equity, be deemed citizens of the states 
in which they are respectively located." If the intent had been, as is 
claimed, to deprive the United States courts of jurisdiction of suits by or 
against national banks, it would hâve been easy to hâve so declared. 
Instead of so doing, it is enacted by the first clause that, for the purpose 
of suing and being sued, the banks shall be deemed to be citizens of the 
states in which they are respectively located; thus clothing them with 
the rights, in matters of suits, possessed by individual citizens of the 
state of their location. And then foUows the second clause, which dé- 
clares that the circuit and district courts of the United States shall not 
hâve, in such cases, "jurisdiction other than such as they would hâve in 
cases between individual citizens of the same state." If this is to be 
construed as is claimed by défendant, it, in effect, nuUifies the clear 
meaning pf the first clause, for in that it is declared that the banks shall 
stand on a parity with individual citizens, and it is the right of the 
individual citizen to sue a citizen of another state in the United States 
court. If the last clause had not been added to section 4 of the act of 
1888, is it not entirely clear that, by the provisions of the first clause, 
national banks would, in the matter of suits, hâve had just the rights, 
no more and no less, of an individual citizen of the state in which it was 
located, which would hâve included the right to sue a citizen of anotlier 
v.40F.no.l3— 45 
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Btate în the fédéral court? This ia dearly the intent of the first clause, 
and could it hâve been the intent of congress to Confer this right upon 
banks in the ôrst clause of the section, and then in the latter clause to 
take it away? It ia a fundamental rule of construction that, if possible, 
ail portions of the act shall be given force and effect, and one part shall 
not be 80 construed as to nullify other portions of the act, unless it clearly 
appears that such was the législative intent. Whîle the language used 
in the second clauae ia not happily chosen for the purpose, yet it seems 
reasonably clear that it was not the intent to nullify one clause by the 
other, but to secure the gênerai purpose of the section by further declar- 
ing that the fédéral courts should hâve no other or différent jurisdiction 
in suits brought by or against national banks than they would hâve in 
case the given suits were pônding between individual cîtizens. If, accord- 
ing to the literal construction aought to be put upon the last clause of the 
section, national banks caunot sue or be sued in the fédéral courts, except 
in cases învolving a question arising under the constitution or laws of the 
United States, then the enactment of the first clause was whoUy super- 
fluous; for, if jurisdiction exists only when a fédéral question is involved, 
tlien it is immaterial whether the bank is or is not to be deemed a citi- 
zen of the State of its location. To give any force, therefore, to the first 
clause, it must be held that it was the legialative intent by the first clause 
to place national banks on the sî^me footing with corporations created un- 
der state laws, and by the second clause to négative the claim that might 
be made to fédéral jurisdiction by leason of the fact that national banks 
are created under a law of congress. Thus construed, force ia given to 
both parts of the section. If this is not the construction, then we would 
be foroed to the conclusion that congress intended to deprive national 
banks of rights enjoyed by the individual citizens and by corporations 
created under the laws of Ûie states. The conclusion reached is that the 
court bas jurisdiction, and the motion to dismiss must be overruled. 



Tn^MCK et al. v. Webster Cotrarr et ci, 
(ettouUi Court, D. Nebraaha. Decemtier 26, 1889.) 

BnCOTAI. 0? CAVS^Br^RlGHT ! TO Bemotb. 

On appeal bva tax-payerto tbe district court from an allowance of acialm 1>7tlM 
oouiity BUpérTisorB, as provlêled by OOmp. St. Neb. p. 866, S 1010, the appellee, being 
the party wl^ols bound to establish his clatm, must be regarded as plaintiil, and, aa 
Buch, bas no right of removal to the fédéral court On aocount of looaX préjudice, un- 
der the act of Màrch 8, 18S7, whloh glvM aucli right to the défendant OJÙf. 

On Motion to Bemand. 
Maaon âc iWheâxm, for plaintifTs. 
Q. M. Lambertaon, for défendants. 

Bbe^tbb, J, This case la before me on motion to remand. î notice 
but a single question, The facts are thèse ; The petitioners, under con- 
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tract with the county of Webster, constructed a bridge over the Repub- 
lican river. When thework was'done they presented a bill to the county 
supervisors, which account was audited and allowed. Under the pecul- 
iar provisions of the NebraSka statUtes, any tax-payer, by giving bond, 
can appeal to the district court from such allowance, and one James Mc- 
Neny, ujider this statute, so appealed. After the case was docketed iri 
that court, thèse petitioners filed a pétition and bond for removal to the 
fédéral court, on the ground of local préjudice. Now, the açt of March 
3, 1887, which was in force at thetime, gives the right of removal to the: 
défendant only; and that the petitioners were plaintiffs in façt as well as 
plaintiffs in form there can be no doubt. The sections of the statute refer- 
ring to this matter are found on page 293 of the Compiled Statutes of Ne- 
braska, and one of them reads as follows: 

"The clerk of the board, upon euch appeal being taken, and being paid the 
proper feès therefor, sha]l make ûat a complète transcript of the proceedings 
of the board relating to the matter of their décision theréon, and shall dèliver 
the same to the district court; and such appeal shall be entered, tried, and de- 
termined the same as appeals from justice courts, and costs sball be awarded 
thereon in like manner," Section 39. 

It will be perceived that by it appeals are to be entered, tried, and de- 
termined as appeals from a justice court; and from page 855 and section 
1010, same volume, we find the rule thus given as to appeals from jus- 
tices' courts. 

"The pJaintifE in the court belowshall be plaintif! in the district court, and 
the parties sball proceed, in ail respects, in the same manner as thougb tbe 
action had been originally instituted in the said court." 

In the proceeding before the county supervisera the petitioners were 
the actors, — the parties who were bound to establish their claim. They 
were the plaintiffs. So, when the case comes to the district court for 
trial they are still the actors. On them rests the burden. They must 
prove their claim ; and, failing so to do, their case will be dismissed. In 
the pétition filed in the district court the petitioners style themselves 
plaintiffs. Their counsel sign their names as attomeys for "plain- 
tiffs." The papers are entitled "A. J. Tullock & Co. vs. The County of 
Webster." And even in their brief filed in this motion the petitioners 
are spoken of as the plaintiffs. So they are in form the plaintiffs, and 
so treated tbrougb ail the proceedings; and they are in fact the plaintiffs, 
on whom the burden of the case rests. Hence, under the statutes, they 
bave no right of removal, and the motion to remand must be sustained. 
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ÂNDEB30N et ai. V. BowEBS et al. 

COlreuU Court, N. D. lowa, W. D. Deoember 10, 1889.) 

1. Rbmoval of Causes— Sepabable Contbovbest. 

In an action by résident tax-payers against county ofScials and bondholders, one 
of whom is a non-resident, to resâ-ain tbe collection of a tax levled for tbe payment 
of alleged illégal bonds, and to cancel tbe bonds, tbere is no separable controversy 
witb relation to tbe connty ofiBcials and bondholders. 
9. Same. 

Tbe oltizenshlp of tbe oounty officiais will not defeat tbe rigbt of removal on tbo 
I>art of tbe non-resident bondboldér, as tbe former must be deemed to be interested 
on tbe same side of tbe controversy witb tbe complainants. Following Harter v. 
Kemoohan, 108 U. B. 663. 
S. Same. 

But tbe bonds not being eUI owned by tbe non-resident défendant, but by several, 
one or. more of wbom were résidents, and tbe record not sbowlng tbat tbe bonds 
owned by tbe non-resident belonged to a différent issue or séries from tbose owned 
by résident bondholders, tbere was not a separable controversy pending between 
complainants and tbe non-resident whicb would autborize a removal of tbe cause. 

In Equity. Bill to restrain collection of taxes. Motion to remand. 
Kauffman & Quemsey and Van Wagner & McMiUan, for complainants. 
Hmaeraon, Hurd, Daniek & Kiesél, for the Orient Insurance Company. 

Shibas, J In the original bill filed in this cause it is averred that 
the complainants are résidents of Lyon county, lowa, owning property 
in said county, and that they, in common with ail other tax-payers in 
said county, are interested in the question of the extent of taxation which 
can be legally imposed upon the taxable property in said county; that 
undèr the laws of lowa the county has no authority to create an indebt- 
edness in excess of 5 per centum of the assessed valuation of the prop- 
erty in the county; that bonds hâve been issued largely in excess of this 
limitation, and that same are illégal; that the défendants, being the 
treasurer, auditor,ahd members oftheboard of supervisorsof said county, 
havelevied, and are proceeding to enforce the collection of taxes in ex- 
cess of the légal rate,' and for the pa,yment of the illégal bonds issued by 
the county; that the complainants, for themselves and on behalf of the 
other tax-payers of the county, seek to restrain the collection of said taxes, 
and to hâve the same declared void; and to that end they pray an injunc- 
tion against said county officiais. Service of the original notice was had 
upoiî the county treasurer, and at the ensuing term of the state court a 
default was entered against him, and adecreeforan injunction as prayed 
for. Subsequently an amendment to the bill was filed, making several 
of the bondholders défendants, and praying that the bonds held by them 
be declared void, and canceled. 

The Orient Fire Insurance Company, a Connecticut corporation, one 
of the défendants to the amended bill, filed its pétition for the removal 
of the cause inlo this court, and the transcript having been filed, the 
complainants now move for an order remanding the case, on the ground 
that this court has not jurisdiction. On part of the Orient Company it 
is claimed that there exists in its favor a separable controversy, and, as 
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the amount exceeds $2,000, the cause was one removable înto this court. 
Viewed with relation to the county officiais and the bondholders, I do 
not think a separable controversy exists. As against the county officiais, 
the remedy sought is a decree declaring the tax void, and restraining its 
collection, but the ground alleged therefor is the illegality of the bonds. 
As against the bondholders, the remedy sought is a decree declaring the 
bonds void, and restraining their collection, on the same ground of ille- 
gality in the issuance thereof. The décision of the one question of the 
vdlidity of the bonds held by the Orient Insurance Company décides 
alike the question whether the county officiais shoald be restrained from 
coUecting the tax, and the question whether the bonds shall be decreed 
to be void. It cannot^ therefore, be held that the bill présents a contro- 
versy against the Orient Company, touching the bonds owned by it, sep- 
arable from the controversy, touching the same bonds, presented by the 
bill viewed in relation to the county officiais. 

The question then arises whether, as to this single controversy, there 
are adversary parties who are citizens of the same state. If it were not 
for the décision of the suprême court in Harter v. Kemochan, 103 U. S. 
562, I should be strongly inclined to hold that the county ofBcials ought 
not to be deemed to be interested with the complainant adversely to the 
bondholder, yet I cannot find any substantial ground for distinguishing 
this case from that, upon the facts. In that case the bill was filed by 
the township and two résident tax-payers against the state treasurer and 
auditor, the county clerk and treasurer, the township collector, super- 
viser, clerk, and justices of the peace, and the holders of the township 
bonds. The bill declared the bonds not binding upon the township, for 
want of authority in the issuance thereof, and prayed a decree restrain- 
ing the state, county, and township officers from collecting any tax for 
the payment of the bonds, for the cancellation of the bonds, and other 
relief. Upon the question of the removability of the cause, the suprême 
court held: 

"Disregarding, as we may do, the particular position, whether as complain- 
ants or défendants, assigned to the parties by the draughtsman of the bill, it 
is apparent that the sole mattejr in dispute la the liability of Harter township 
upon the bonds; * * * that upon one side of the dispute are ail of the 
state, county, and township offlcers and tax-payers, who are made parties, 
while upon the other is Kemochan, the owner of the bonds whose validity is 
questioned by this suit. He alone, of ail the parties, is, in a légal sensé, in- 
terested in the enforcement of liability upon the township. It is theiefore a 
suit in which there is a single controversy, embracing the whole suit, between 
citizens of différent states, one side of which is re^resented alone by Kemo- 
chan, a citizen of Massachusetts, and the other by citizens of Illinois. Be- 
moval Cases, 100 U. S. 457.» 

Under this décision it is clear that the citizenship of the county offi- 
ciais will not defeat the right of removal on part of the Insurance Com- 
pany, for the suprême court holds that they are deemed to be interested 
on the same side of the controversy with the complainant, and, as they 
are ail citizens of lowa, the controversy is in fact one between citizens 
of dififerent states. 
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In Harter v. Kemochan it appeared that ail the bonds in question wére 
owiied by Kemochan, and therefore there was but one cause of action, 
in wbich ail the parties were alike interested. In the case no w under 
considération the bonds are not ail owned by one party, but by several, 
one or more of whom- are citizens of lôwa, and the query is whether this 
factdefeats the right of removal on part of the Orient Insurance Com- 
pany. In the bill of complaint it is averred that the bonds alleged to 
be invalid were issued in the yearsl878, 1880, 1881, 1882, 1884, and 
1885; the last issue, in 1885, being 120 bonds, of $1,000 each. In the 
«mendment to the bill, making the bondholders parties, it is averred 
that the several named parties, including George B. Provost, who is a 
citizen of lowa, are the owners of the bonds in question, but it is not 
shown what particular bond or bonds each one owns. Upon the face of 
the bill it does not appear whether Provost is or is not interested in the 
same séries of bonds with the Orient Insurance Company. In the péti- 
tion for removal filed by that company, it is averred that the company 
is the owner of 10 of the bonds described in the bill, and "that the attack 
upon the said bonds of this petitioner is entirely distinct and différent from 
the attack upon the bonds of each of the other défendants, and that the 
défense, therefore, is likewise entirely distinct and différent, and the whole 
controversy between the plaintiffs and this petitioner is entirely distinct 
and différent, from that between the plaintiffs and each other of said new 
parties défendant." If the record, including the pétition for removal, 
showed that the bonds owned by the Orient Insurance Company belonged 
to a différent issue or séries from those owned by Provost, it could be well 
claimed that the controversy over the validity of each séries or issue of 
bonds was separate and distinct, and that there was therefore a separable 
controversy pending between the plaintiffs and the company which would 
authorize a removal of the cause; but the difficulty lies in the fact that the 
record does not show that the bonds owned by Provost and the Orient 
Insurance Company do belong to différent issues or séries. The averment 
in the pétition for removal, to the effect that the attack upon the bonds 
owned by the company is distinct and différent from that made upon 
the bonds heldby the other défendants, is a mère conclusion. The facts 
should be so stated as that the court Can, from the facts, reach the con- 
clusion. There is nothing in the pétition for removal, nor in the record 
of the pleadings, which shows that upon the trial the validity of the 
bonds held by Provost and those beld by the Orient Company may not 
turn upon the same question. It may very well be that the bonds held 
by Provost, or some of them, and those owned by the Orient Company, 
are part of the séries of 120 bonds issued in May, 1885. If so, then 
there is not a separable controversy existing between the plaintiffs and 
the Orient Company. It may be that there does, in fact, exist a sepa- 
mble controversy, but the party seeking the removal bas failed to make 
plain the fact, and in such case the state court was not required to yield 
up jurisdiction of the cause. If this court should retain the case, and 
proceed to a trial on the merits, it might appear that the bonds owned 
by Provost and the Orient Insurance Company are part of the séries is- 
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sued on the 15th of May, 1885, in which case both parties would be in- 
terested in one and the same controversy, and the same is true of other 
single issues of bonds. As it does not, therefore, certainly appear that 
the controversy between complainants and the Orient Insurance Com- 
pany is separable and distinct from that between complainants and Pro- 
vost, and as the latter is a citizen of the same state with complainants, it 
follows that it is not shown that thia court has jurisdiction, and the mo- 
tion to remand must be sostained. 



Cleaveb V. Tradees' Ins. Co. 
{Cirewtt Court, E. D. Michigan. July 8, 1889.) 

1. RvHOVÀi. OT Causes— Practicb Afteb Removai>— Pbioe Rulings bt Statu CJottsts. 

'When an action Is remove^ from a state court to a fédéral court, the action con- 
tinues the same, and aU rulings made or opinions expressed in the highest court of 
the state are treated precisely as if tbey had been made in the fédéral court ; other- 
wise, if the action in the state court be âiscontlnued, and a new action begun in the 
fédéral court 

2. Same. 

Hence, wheré, In an action upon a policy of Insurance the suprême court of the 
state had held that certain conduct upon the part of the insurance company sbould 
be submitted to the jury as évidence of its intention to waive a forfeiture for over- 
insurance, held, that-such ruling was binding upon the fédéral court. 

8. Insurance — Bbeach op Condition — Waivee ot Objection. 

A forfeiture incurred by running a manufacturing establishment after the hour 
allowed by the policy should be taken advantage of at the flrst trial after knowledge 
of the faots is brought home to the insurance company, or it will be considered as 
waived. 

{Sullabiis by the Court.) 

At Law. 

This is an action upon a policy of fire insurance. The action was 
originally begun in the circuit court for Tuscola county, was tried in 
May, 1886, and a verdict, retumed for the plaintiff. The policy pro- 
vided that if the insured should procure any other or further insurance 
upon the property insured, without the consent of the company written 
upon the policy, it should become void. There was a further provision 
that the agent of the company should bave no authority to waive, mod- 
ify, or strike from the policy any of its printed conditions, nor, in case 
the policy should become void by reason of the violation of any of its 
conditions, had the agent power to revive the same. The only défense 
set up upon the trial was an additional insurance of $2,000 in the Mich- 
igan Millers' Fire Insurance Company. This policy was put upon the 
property covered by the defendant's policy about nine months after the 
latter was written; and the consent of the company to the taking of this 
additional insurance was not indorsed upon the policy. 

In reply to this défense, évidence was produced tending to show that 
the agent of the défendant company was informed of the plaintiff 's in- 
tention to take out additional insurance upon bis property, and that such 
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agent saîd that it would be ail right, and even went so far as to help him 
fiU out the application. After plaintiff received his additional policy, 
he informed the agent that he had procured it; to which the agent re- 
plied, "Ail right." Upon the trial in the circuit court, upon this state 
of facts, the plaintiff recovered a verdict, but, upon writ of errer the su- 
prême court reversed the case, and sent it back for a new trial; holding 
that th€ Company was not estopped by the act of its agent to deny its 
liability and to déclare the policy void, since it might limit the powers 
of its agent in any légal way, and make such limitation a part of its con- 
tract with the insured. 32 N. W. Rep. 660. 

Upon a retrial of the case in the Tuscola circuit, the plaintiff offered 
additional testimony tending to show that the company, after being in- 
formed of the additional Insurance upon the property destroyed, con- 
trary to the ternis of the policy, replied to its agent, in a letter, stating 
it supposed this would be a waiver of its rights on the subject of addi- 
tional insurance, and sent an adjuster to the plaintiff, who requested the 
assistance of the insured in adjusting the loss, and offered him a portion 
of the policy in full satisfaction. The court directed a verdict for the 
défendant, when the case was again taken to the suprême court upon 
writ of error, and again reversed, (39 N. W. Rep. 571;) the court hold- 
ing that the question whether the company had waived the condition of 
its policy in regard to additional insurance should hâve been submitted 
to the jury. Thereupon the défendant caused the case to be removed to 
this court underthe local préjudice subdivision (3) of the Revised Stat- 
utes, (section 639,) where the cause was retried before a jury. Two dé- 
fenses were made upon the trial in this court: (1) The over-insurance; 
ànd (2) the running of the flouring-mill after the hours limited in the 
policy. The case was submitted to the jury upon the facts raised under 
both défenses, and resulted in a disagreement. 

It is now submitted to the court, upon a preliminary hearing, to dé- 
termine the questions of law in the case as the basis of the ruling upon a 
second trial. 

T. W, Atwooddinà G. P. Black, for plaintiff. 

L. D. Norris, for défendant. 

Brown, J. Défendant claims that, the taking of the second policy 
having been fully established, there is no évidence which would author- 
ize a jury to find that the company waived the forfeiture of the policy 
by reason of such over-insurance, and, inferentially, that the suprême 
court was wrong in holding that there was. 

In reply, it is insisted by the plaintiff that the ruling of the suprême 
court in this connection iares adjudicata, and that we are bound by the 
construction given by that court to the évidence upon the subject of 
waiver. We think the plaintiff is correct in this contention. In the 
case of Loomis v. Carrington, 18 Fed. Rep. 97, decided some years ago 
by this court, we had occasion to hold that in cases removed from a 
state court this court will not review the orders made prior to the re- 
moval, but will take the case precisely as it finds it, accepting ail prior 
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decrees and orders as adjudications in the cause. In this case the judg- 
ment of the fédéral court had been garnished by a proceeding in the state 
court, and that court had made an order upholding such proceeding; 
and it was held that, although our own opinion might be that a judg- 
ment of the fédéral court could not be garnished by the process of a state 
court, yet that we ought to décline to review the propriety of this order. 
This principle bas frequently been applied in other cases. 

Thus, in Brooks v. Farwell, 4 Fed. Rep. 166, it was held that an order 
of the state court overruling a motion to quash the service of a writ could 
not be reviewed, or in any manner set aside in the fédéral court. "We 
do not," says Judge Hallett, "on the reinoval of a cause from a court 
of the state, review or atteinpt to reverse any proceedings that may bave 
been had there before the removal of the cause into this court." 

So, in SmMk v. Schwed, 6 Fed. Rep. 456, it was held that, upon the 
removal of a cause from a state court, an injunction would not be dis- 
solve/d upon the ground that the bill filed in the state court was not ver- 
ified according to law and the practice of the courts of chancery. 

In Duncan v. Gegan, 101 U. S. 810, it was held that proceedings had 
in a cause were not vacated by its removal from a state court to the cir- 
cuit court. "The circuit court," says the chief justice, "when a transfer 
is effected, takes the case in the condition it was when the state court 
was deprivèd of its jurisdiction. The circuit court bas no more power 
over what was done before the removal than the state court would hâve 
had if the suit had remained there. It takes the case up where the 
state court left it ofF." See, also, Werthein v. Railway Oo., 11 Fed. Rep. 
689; MiHigan v. Manufacturing Co., 17 Fed. Rep. 465. 

Thèse cases, it is true, apply to interlocutory orders made in the state 
court, but the précise question involved in this case appears to bave been 
settled in the récent caseof W'iUiamsv. Gonger, 125 U. S. 397, 418, 8 Sup, 
et. Rep. 933. This case was originally tried before a jury in a state 
court, and, being taken to the highest court of the state, that court or- 
dered a new trial, deciding that a certain document was admissible in 
évidence as an ancient deed. Afterwards the cause was removed to the 
circuit court of the United States, and it was held that the décision of 
the state suprême court upon the question of admissibility was binding 
upon the courts of the United States. In delivering the opinion, Mr. Jus- 
tice Bhadley remarked that "if the action had originally been brought 
in the circuit court upon proper jurisdietional grounds, and had been 
tried as it was in the state court, and if, on a writ of error from this 
court, we had decided as the suprême court of Texas did, we should 
hâve felt bound by our first décision. We would not bave allowed it to 
be questioned." "The présent case is in exactly the same category, The 
removal of the cause from the state court does not put us in the position 
of a court of review over the suprême court of Texas. When it acted, 
it wiis the highest court that could act in the cause, and stood in pre- 
cisely the same position that we stand now. Its action must be accepted 
by us as that of a court having plenary and final jurisdiction." We 
think this case is décisive of the one under considération. Had this 
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case been originally commenced in this court we should hâve felt at lib- 
erty to review the ruling of the state court, as we havé sometimes done 
where the décision of the state court was adverse to the plaintiff, and 
he bas discontinued and begun again in tbis court. The case of Bûcher 
V. Baikoad Qo., 125 U. S. 555, 8 Sup. Ct. Rep. 974, is an illustration 
of this principle, This was an action to recover daniages for personal in- 
juries inflicted upon the plaintiff while be was traveling as a passenger 
upon a railroad train. Before the commencement of the action the 
plaintiff bad sued défendants upon the same cause of action in the state 
court, and bad obtained judgment against them, which was reversed by 
the suprême court of Massachusetts, and the case remanded for a new 
trial. The plaintiff thereupon became nonsuit, and began the action iu 
the fédéral court. The question was wbether the plaintiff could recover 
for an injnry sustained while tra,veling upon Sunday, The state court 
held that the facts set out in the bill of exceptions did not show tbat 
the plaintiff was traveling, at the time of the accident, either from neces- 
sity or for charity. The fédéral circuit court folio wed this ruling, upon 
;the ground that thesame question having been submitted to the jury in 
the state. court, and having been passed upon by the suprême court of 
the state, ,it felt itself bound by that adjudication. The suprême court, 
hoWever, held that it was not a matter of estoppel which bound the par- 
ties in the fédéral court, because there was no judgmçnt entered in the 
case in which, the ruling of the state court was made, but affirmed the 
action of th« circuit court upon other grounds. 

It iBSults, tben, that when an action is removed from the state court 
the action continues thesame, and that ail rulings niade or opinions ex- 
pressedi in the highestiCourt of the state are considered precisely as if they 
, jhad been made hère. We merely take up the case as it left the state 
court, and p^rry it on to its conclusion. If, howe^ver, the case in the 
atate.CQUrt is discontinued, and a new action begun hère, such rulings 
are. not binding upon nis. 

From this review of the law it results that in tbis case wé are bound 
by the ruling of the state court to submit the évidence upon the subject 
;Qf;:waiver to the jury, as that court decided that the circuit court for 
Tusoolia county should hâve done. In this connection, however, we 
sbonld feel at liberty to call the attention of the jui:y to theletter of Jan- 
uaiiy.i25th, which seemsto bave been overlooked in the considération of 
the: case by the suprême court of the state. 

. 2 , , The . question of running after hours is a more serions one. . There 
: isastipwlation in the policy that if it (the insured property) be a manu- 
facturing establishment running in whole or in part over, or extra, time, 
,or; runjning between 6 o'clock p. m. and 6 o'clock K. m., then, and in ev- 
ery such case, this, policy is void, and ail Insurance thereunder shall im- 
mediatelycease and détermine. It was undisputed that upon the night 
of the fire the.mill was run until about balf past 9 o'clock. The év- 
idence tended to .ahpw: that at the time the adjuster Berne wentto Caro 
to (ietern^ine the aniojantof loss he inquired of one Wilderg, who was the 
.^eot^of the, plaintiff, in. regard to running the mill at night, and was in- 
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foraied that he ran it until after'9 o'clock. There was furtljer évidence 
tending to show that the plaintifF had a conversation with the agent of 
the Company at the time the policy of whioh this was a renewal was is- 
sued, and that when the agent réad it over to the plaintifF he told him 
that it would never do, because he sometimes ran the mill allnight, and 
that the agent replied, "That is ail right," and that he never heard àny- 
thing from it. The court then asked the question whether this was the 
first time this défense had been made, to wbich counsel replied: "It is 
the first time it was ever known. The first time it came out was on the 
criminal examination at Caro for burning the building, when Wilders 
was put on the stand, and testified that the mill had run thatnight up to 
half past 9." The agent, who testified on behalf of the plaintiff, also 
said that he was satisfied that he knew the mill was being run at night: 
"It is not à very great ways to where I live. I certainly knew it at the 
time I wrote that letter to the company, because I had atalk with Mr. 
Wilders about when he left the mill, and what he was doing there that 
njght. I knew that the mill was running," — though he said he had no 
distinct recollection of being informed of the fact. 

The fact that Quinn knew of this at the time the prior policy was taken 
out, or afterwards, we think, is immaterial, since his knowledge is of ho 
greater weight than his express consent, and by the provisions of the pol- 
icy he had no power to waive, modify, or strike from the policy any of 
its printed conditions, or to revive the policy after it had been forféited. 
It will be observed that this view of the power of the agent was sustained 
by the state suprême court when the case was first before it, and we are 
as much bound by that ruling ris we are by its subséquent ruling, that 
the évidence upon the subjeet of waiver was sufBcient to be submitted' 
to the jury, nor would the fact that Berne was subsequently informed that' 
the mill was run by night be any évidence of a waiver since it would be 
nothing more than knowledge that the insured had voluntarily seen fit 
to terminate the policy. Insurance Go. v. Watson, 23 Mich. 488; Inmrance 
Cb. V. Rikèr, 10 Mich. 279; Insurance Co. v. Fay, 22 Mich. 467. 

The real question connected with thia branch of the case, as it seems 
to us, is this: Did the company bave notice, at the time the case was 
tried in the state court, of this défense? If it did not, then, clearly, it 
is not estopped to set up that défense now. If it did, we are inclined 
to the opinion that it was bound to set it up as a défense at that time, 
and that it is estopped to do so now. 

There is no doubt of the gênerai rule that where a company intends to 
insist upon the failure to comply with the clause requiring proofs of loss 
to be furnished, aud bases its refusai upon other grounds, it cannot set 
up upon the trial the non-receipt of proper proofs of loss. 

We are inclined to the opinion that this principle ought to be ex- 
tended to ail défenses, not involving the merits, which are claimed to 
work a forfeiture of the policy, and that in justice to the plaintiff ail such 
causes of forfeiture ought to be set up at the time the case is first tried, 
if the company is shown at that time to hâve had knowledge of them. In 
this case, it was asserted by counsel that they knew nothing of the fact 
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that the mill was run at nîght until the criminal ezamination, whîcK 
took place âfter the trial in the state court; but the évidence of the plain- 
tiff in this connection tends to show that Berne was informed of it when 
he went to Caro, to adjust the loss. ïf this be so, and we are correct in 
our impression of the law, the défense should bave been made in the 
State court, and the défendant is estopped to make it hère. Cobbs v As- 
sociation, 36 N. W. Rep. 222; Carpmter v. Insurance Cb., 28 N W Rep. 
749; Insurance Oo. v. Norton, 96 U. S. 234; Castner v. Insurance Co., 50 
Mich. 273, 15 N. W. Rep. 452; Insurance Co. v. Kittle, 39 Mich. 51; 
NorÛi Berwick Co, v. Insurance Co. , 52 Me. 336. 

lu this connection, counsel for the plaintiff rely with great confi- 
dence upon the case of Moulor v. Insurance Oo., 111 U. S. 335, 4 Sup. 
et, Rep. 466. This was an action upon a policy of life insurance. 
Upon the first trial it went to the jury upon the single issue of an alleged 
breach of warranty. Upon the next trial a verdict was instructed for the 
défendant, which was set aside by the suprême court. Upon the next 
trial, évidence was offered of death by suicide, and it washeld by the 
suprême court that the fact that it did not insist upon this défense upon 
theprevious trials did not operate aa a waiver. The case is distinguish- 

Îble from the one under considération in two important particulars: 
'ïrst, the report of the case does not show that the fact of suicide was 
known to the company at the time of the prior trials; second, the défense 
was one which went to the merits of the case, — ^such a défense as, in 
this case, that the plaintiff had burned his own property. It was a dé- 
fense that went to the very basis of liability, and tended to show that 
the défendant was not responsible for that kind of loss. In delivering 
the opinion, the court coufined itself to such défenses as involve the 
merits, and held that as to those défenses there was no waiver from the 
fact that it had neglected to insist upon them upon a former trial. In 
the case under considération the fact that the plaintiff ran his mill after 
the hour specified in the policy is a technical défense, not involving the 
merits of the case, and not tending in any way to show that the défend- 
ant had suffered any açtual injury or préjudice. 
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Abraham v. North Geeman Ins. Co. 
(ClrcMit Court, N. D. Imoa, E. D. December 80, 1889.) 

1. iNsmiANOi:— Refobmation of Poliot. 

Where the agent of an Insurance company agrées to insure property for the ben- 
eflt and protection of the owner, and receives the considération for such oontract 
of insnranoe, but, in writing out the polloy, fails to make it express the real oon- 
tract entered into, equity will reform the policy, if the company is bound to make 
good the contract whlch the agent in fact made in its behalf.^ 

2. Same-tAgents. 

Where an Insurance company issues a pplicy of Insurance in pursuance of a con- 
tract made by cne assuming to be its agent, it is estopped to deny the agency. 
8. BjlXe. 

The company is bonnd, not only by the contract appearing upon the face of fhe 
policy, but by that actually made by such agent. 

In Equity. Bill to reform policy of insurance. 
Blake & Hormd and Chas. A. Clark, for complainant. 
Henderson, Hurd, DamiéU & Kiesel, for défendant. 

SHiEis, J. From the évidence in this case it appears that in 1883 
the complainant owned an elevator building at Newhall, lowa, togethà: 
with the machinefy therein, the same being placed on the land of the 
Chicago, Milwankee & St. Paul Raiiroad Company; the same being used 
for the réception and forwarding of grain upon said railway. The busi- 
ness was carried on in the name of H. Eyler, and the title of the prop- 
erty was ostensibly in him, but in fact the property and business be- 
longed to complainant; Eyler being merely au employé, receiving a fixed 
salary of $50 per month. In September, 1882, a policy of insurance 
was issued upon the property by the Council Bluffs Insurance Company, 
through its agent, George Snyder, then residing at Cedar Rapids, lowa; 
the written portion of the policy being as follows: 

"$2,500. H. Eyler, Newhall. $l,300on his two-story frame, shirigle roof ed 
elevator, situated on raiiroad ground of the 0., M. & St. P. R. B. Ce, in the 
town of Newhall, Benton county, lowa; $200 on his steam-engine contained 
therein; $1,000 on his grain therein. Loss, if any, payable to G. G. Abria- 
ham, mortgagee, as his interest may appear." 

On the 2d day of January, 1883, a policy was issued by the North 
German Insurance Company, the written portion of which is as follows: 

"$1,000. H. Eyler» Newhall, Benton county, lowa. OnethoUsand on his 
two-story frame, shiiigle roofed elevator building, situated on raiiroad ground 
of the C, M. & St. P. By., in the town of Newhall» Benton county, lowa." 

On the 12th of September, 1883, a fire occurred, destrôying the ele- 
vator and its contents. Notice of the fire was given to the company in 
the form of an aflBdavit signed by Eyler, in which he states that his él- 

* As to when equity will grant refonnation of written instruments or other relieif on 
the ground of mistake, see Critchfleld v. Eline, (Ean.) 18 Pac. Rep. 898, and note; Ap- 
jpeal of Hollenback, (Pa.) 15 Atl. Rep. 616, and note; Schwass v. Hershey, (111.) 18 N. 
B. Rep. 373, and note; Gérdinev. Ménage, (Minn.) 48'N.W. Rep. 91, and note) Herrick 
▼. Starkweather, 8 N, Y. Supp. 146. . : i 
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évator, însured by the company, had been destroyed by fire, and bis 
loss amounted to the suta of $4,800, On the 6th -day of October, 1883, 
proofs of loss were furnished, in the form of an affidavit, signed by Ey- 
1er and Abraham, in which it was set forth that Abraham was the real 
owner of the property and business, and that the latter was carried on 
in name iOf Eyler, but in fact was the business of Abraham. The de- 
fendant company refusing to pay , an action at law was brought by Abra- 
ham, gettîng fprth the policy,, the happening of the fire, the actual con- 
dition and ownership of the property; that the same were known to the 
dejfendant at the time the policy was issued; and that the policy was in 
fact intended to cover his interest. The company demurred to the pé- 
tition, and the court held that upon the face of the policy it was a con- 
tràct insuring tbe interest of Eylér, and not that of Abraham, and that 
in the action at law relief could not be had on the grounds alleged, but 
that the same must be jought by a proceeding in equity. Thereupon 
the présent bill.was filed, and, issue being joined therein, tbe cause is 
submitted upon the pleadings and évidence; the object spught by the 
bill being a reformation of the policy so as to conform it to what, it is 
çlaimed, was tbe real contract ofinsurance intended to be represented 
by it. 

The évidence clearly establîshes the fact that the devator, and the 
business carried on in connection therewith, belonged in fact to Abra- 
ham, and that Eyler had no raoney interest therein. If the same was 
destroyed by tije, the loss would be Abrahara's, and not Eyler's, and 
therefore any insurance against loss by fire, to be of any value, must be 
avail^ble to Abraham. The only testimony touching the interviews had 
relating to the issuance of the policies is that of Abraham and Eyler. It 
iS: etipulated by the parties that the défendant bas made due effort to as- 
eertain the présent whereaboiits of Snyder, but bas been unable to find 
him or procure his testimony. Abraham testifies that he had known 
iSnyder for seyeial years before the policy in the Council Bluffs Company 
Tvas issued; tbat be was engaged in the insurance business; that, on the 
iday of the issuance of the policy in. the Council Bluffs Company, Sny- 
der came to complainant's oflice, atWatkins, to see about insuring the 
elevator; that in that conversation he told Snyder that be owned the ele- 
.yator, its oontents, and the businesa, carried on therein; that Eyler was 
merely fin enipipye, oq a monthly/salary; that the property and busi- 
ness was kept in the name pf Eyler because complainant was running 
ap eleva,tor at ^atkins, on the Chicago and No^'th western road, and the 
lailways compeiting with each.other would not permit bothelevators to 
be run by pne person; that Snyder agreed to insure the property; that 
the pricè was agreed upon, tp-wit, $76; that the agreement was to in- 
"pure his property; that he paid Snyder the agreed premium; and that 
thé latter agreed tP,àhd did,iésue'-the policy in the Coilncil Bluffs Com- 
jiPa.ny. He further testifies tbatat this interview he told Snyder of the 
fact that there was a mortgage on the property to Rosenbaum Bros., and 
Snyder told hipa he had been ât Néwhall, ànd had gone through the 
huilding, and knew its condition. There is nothing to contradict or 
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! weaken this testimony, except the fact that it cornes from complainant, 
and that his interest would lead him to stretch his recollection to the 
utmost in aid of his own case. Giving full weight to this considération, 
it must still be held that the main facts testified to are proven, unless 
we aje to wholly disregard complainant'siestimony. If, then, it be true 
that Snyder came to Watkins to see Abraham about the Insurance on 
the property at Watkins, and that the contract was there made and closed 
by the payment of the premium and the issuance of the policy, is it not 
clear that Snyder did make the contract of insurance on behalf of the 
Council Bluffs Company with Abraham, recéive payment from him of 
the premium, and deliver the policy to him, and can thèse facfa be ex- 
plained on any other theory than that Snyder knew that Abraham was 
the real party in interest, the one whose interest in the property was 
such as to authorize him to contract for its insurance, and whose inter- 
est was to be protectedî The policy he delivered for the Council Bluffs 
Company, upon its face, provides that in case ofloss the amoùnt due 
was to bepaid to Abraham, mortgagee, thus showing that he knew that 
Abraham was interested in the property. The undispùted facts that 
Snyder came to Abraham for the purpose of getting the insurance upon 
the elevator; that he made the contract with him, received payment of 
the premium from him, and delivered the policy to him,— -show that 
Snyder knew that Abraham had an interest in the property, and then, too, 
corroborate Abraham's testimony, to the effect that Snyder knew the 
facts as they existed, and agreed to insure the property, knowing Abra- 
ham to be in fact the sole owner thereof. It is clear, beyond question, 
that Abraham's purpose in entering into the contract of insurance must 
hâve been to procure insurance for his own benefit; and the entire évi- 
dence, therefore, fuUy justifies the conclusion that Abraham, on the one 
part, and Snyder, on the other, intended to, and did in fact, contract 
for insuring the property in question for Abraham's benefit, and for his 
•protection, as the actual owner thereof. When Snyder filled out the 
< policy, he so worded it that it failed to embody the contract he had made 
with Abraham. He seems to hâve thought that, as the property and 
business were ostensibly carried on in the name of Eyler, the policy 
. must be made in his name, with the provision that in case of loss pay- 
; ment was to be made to Abraham, mortgagee. In thus writing the pol- 
icy, Snyder failed to express the contract he had in fact made, and failed 
to give any insurance upon the property which could be enforced. Un- 
der such circumstances, unless the policy can be reformed, the contract 
which was in fact made çannot be enforced. But it may be very truth- 
: fuUy said that in ail the acts thus done by Snyder he was acting as the 
, agent of the Council Bluffs Company, having nô relation with thè défend- 
ant; and that proving that a case for the reformation of the one policy 
«Kists does not show that a like case exists as against the présent defend- 
• ant. In one sensé, thisis true; yet the true force and significance of 
. the acts of the parties touching the policy issued by the défendant oom- 
; jany cannot be understoôd without référence to the acts of the sanaé par- 
! lies çqoaected, with the. first policy issued. Touching the policy. issued 
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by the défendant, ît appears that Abraham concluded that he should 
hâve a larger amount of insurance upon the property than was afforded 
by the policy in the Council Bluffs Company, and hé told Eyler that, 
in case he (Eyler) should see Snyder before he himself did, he should 
tell him that he wanted additioûal insurance. Abraham testifies that 
in January, 1883, Snyder came to him at Watkins for the purpose of 
discussing the question of additional insurance; that he was busy at the 
time, and told him to see Eyler about it. Eyler testifies that Snyder 
came to Newhall, and told him that Abraham had sent him there to see 
about taking out additional insurance, to the amount of $1,000, on the 
elevator property; that Snyder inquired whether there had been any 
changes in the property since he had insured it' before, in the Council 
Bluifs Company; that witness told him there had been no change; that 
there was the mortgage to Rosenbaum Bros, still on it; that Snyder said 
the Council Bluffs Company would not take a further risk on the prop- 
erty, but that he was agent for the North German Company, and that 
Abraham could get additional insurance in that company; that he went 
overthe building, examining it; that he said the premium for $1,000 in- 
surance would be$30; that the witness paid him $30, out of money belong- 
ing to Abraham, and Snyder agreed to send the policy from Cedar Rapids; 
that the policy came to him by mail a day or two afterwards. As bas 
. been already said, there is no' testimony contradicting that of Eyler and 
Abraham. Can there be, then, any reasonable doubt that when Snyder 
arranged for the issuance of the additional insurance for $1,000 he knew 
the facts touching the elevator property just as fuUy as when he issued 
the first policy, or, in other words, that he knew that Abraham was the 
owner of the property sought to be insured ; that it was bis interest that 
was to be protected; that the money paid him was so paid for the pur- 
pose of securing protection for Abraham , and for no other purpose? This 
being so, can there be any doubt that Snyder intended to, and did, con- 
tradt to insure the property for the benefit of Abraham, as the owner 
thereof, just as Eyler testifies he agreed to do? If he in fact agreed to 
insure the propertj' for the benefit and protection df Abraham, and re- 
ceived the considération for such contract of insurance, but, in writing 
out the policy, he failed to make it express the real contract he had en- 
tered into, is it not clearly a case for reformation of the policy, provided 
the défendant company is bound to make good the contract which Sny- 
der in fact made in their behalf ? 

This brings us to a considération of the relation in which Snyder 
stood to the défendant company. Upon this question the défendant bas 
introduced nO évidence whatever, but insista that the burden is upon 
complainant of establishing the fact of bis agency and the extent of his 
powers. This is undoubtédly true, yet, as it is within the power of the 
défendant company to readily show the limitation on his powers and 
àuthority, if any exists, the court is justified in assuming from the silence 
of défendant that his àuthority was as extensive and complète as the un- 
don tradicted évidence fairly shows it to bave been. It appears beyond 
question that Snyder assumed to act for the défendant company. He 
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agreed to tàke insurance for the sum ,of $1 ,000 on the property of the 
défendant company. He fixed the rate of premium to be paid. He re- 
cel ved payaient of the premium, and agreed to hâve the policj' written 
out and forwarded. He did not take a written application for Insurance, 
setting forth the condition of the property, and agrée to submit that to 
the company, but he examined the building himself, made inquiries 
regarding the title and other matters connected with the property, and 
closed the contract of insurance on the spot, received payment of the 
premium, and agreed to hâve the policy written out and forwarded, which 
was done in due season. No communication, written or verbal, ever 
passed between the company and Abraham or Eyler touching the issu- 
ance of the policy, except that had between Snyder and thèse parties. 
The company issued the policy by reason of the contract entered into 
by Snyder. The policy, as issued by the company, acknowledges the 
receipt of the premium. The issuance of the policy bj' the company is a 
ratification of the action of Snyder in their behalf, and justifies the con- 
dusiou that he was their agent in that transaction. Thus, in Bronaon's 
Ex'r V. Chappeli, 12 Wall. 681, it is said: 

"Agents are spécial, gênerai, or universal. "Where written évidence of their 
appointinent is not required, it may be implied from circûmstances. Thèse 
circumstances are the acts of the agent, and their récognition or acquiescence 
by the principal. Tlie same considérations flx the category of the agency and 
the limita of the authority conferred. Where one, without objection, suffers 
another to do acts which proceed upon the ground of authority from him. Or 
by his conduct adopts and sanctions such acts after they are done, lie will be 
bound, although no previous authority exist, in ail respects, as if the requisite 
power had been given in the most formai manner. If he has justified the be- 
lief of a third party that the person assuming to be his agent was authorized 
to do what was done, it is no answer for him to say that no authority had 
been given, or that it did not reach so far, and that the third party had acted 
undër a mistaken conclusion. He is estopped to take refuge in such a défense. " 

The inference to be fairly drawn fr( i the act of the company in issu- 
ing the policy is that in contracting for the insurance of the property 
Snyder was their agent. In dealing with Abraham, Sn5'der assumed to 
act on behalf of the company, as their agent, and the company, by issn- 
ing the policy, recognized and affirmed such action on his part; and the 
court, therefore, is entirely justified in finding that Snyder represented 
the company in contracting for the insurance upon the property, and 
that the company is bound by his acts in that particular. 

It is argued for défendant that it can only be properly bound for the 
contract appearing upon the face of the policy ; that it consented to make 
that contract, and no other; and that it cannot be inferred that Snyder 
had authority to make any other contract than that evidenced by the 
policy as issued. If this contention is correct, it practically éliminâtes 
Snyder from the case, and holds that he was not the agent for the com- 
pany in any sensé, and tliat the défendant is not bound by anything that 
took place before the issuance of the policy. The évidence, beyond 
question, shows that the actual contract of insurance was made at New- 
hall. It was at Newhall that the aniount of the insurance was agreed 
v.40F.no.l3— 46 
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upon, the price to be paid was.settled, and the payment thereof made 
and received. If Snyder represented the company, the contract was 
made at Newhall, and at no other time or place. What was afterwards 
done by the company was solely in récognition of this contract. The 
company, by its action, justifies the conclusion that it reoognized the 
authority of Snyder to contract for the company touching the insurance 
of the property in question. It was upon the faith of the contract made 
with Snyder that Abraham, through Eyler, paid the premium agreed 
upon. The company bas received the premium thus paid, and cannot 
now be permitted to say that it is not bound by the contract made by 
Snyder. The company, through its agent, Snyder, contracted to insure 
the property în question for the benefit of Abraham, the real owner 
thereof, and was paid by him for so doing. The company, through its 
agent, fiUed out the policy, but so worded it that in légal eOèct it insured 
Eyler's intereat, in whose name the business was carried on. This is 
not what the parties intended or contracted for. 

It is said that the policy was written as the parties agreed should be 
done; and that the mistake as to its légal effect is a mistake of law; and 
that a court of equity will not grant relief in such cases. In entering 
into contracts, parties are deemed to know the principles established by 
law, and contracts are construed with référence to the law applicable to 

■ the subject-matter of the contract; and therefore, in that sensé, the law, 
as it actually is, enters into- and forrns part of the contract that the par- 
ties rnàke. If, however, in a given caie, the parties actually mistake or 
misun^erstand the principle of law applicable to the subject-matter of 
the contract, and reach an agreementrelying upon this mistake of the 
law, there iâ no ground upon whioh a court of equity can réform the con- 
"tract. The éourt cannot know whether the parties, if they had correctly 
uhderstooçi t^ie l*w, would bave entered into any contract on the subject, 
or what térms they might bave reached touching tlie same. While the 
court might, therefore, be entirely satisfied that the parties, had they in 
fact correctly understood the principles of law applicable to the casé, 
would not bave made the contract they did make, the court cannot know 
what contract they would bave made, if any; and therefore, in such 
case, the court cannot reform the contract, although it might be justifled 
in setting it aside. When, however, the mistake lies, not in a misun- 
der&tanding pf the principles of the law as controlling the subject of the 
contract, or therights of the parties connected therewith, butmerely in 
the terms prbper to be used in definihg the actual contract of the parties, 
such a mistake, though in one sensé a mistake of law, is one that a court 
of equity will correct. The mistake sought to be reformed in the présent 
case falls within the latter category. The évidence clearly establishes the 
fact that the actual agreement of the parties was that the property was to 
be insQred forthe benefit of Abraham, who was the real owner, and that 
the company entered into this contract with full knowledge of the con- 

;dition of the propertj', of the ,ownership thereof^ and the incumbranoe 
thereon* ■ It is not a case, therefore, of a mistake in the contract actually 

i made, but of a mistake iii the terms used in filling out the policy ,whereby 
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ît does not represent the contract actually existing between the parties. 
The power of the court to correct a mistake of this nature, and to con- 
form the policy to the contract as actually made, cannot be questioned. 
WiMiams v. Insurance Co., 24:Fed. Rep. 625; SneH v. Insurance Co., 98 
XJ. S. 85, Complainant is therefore entitled to a decree for the refor- 
mation of the policy of Insurance issued by the défendant company, as 
prayed for in the bill of complaint, and for costs. 



WooLwoRTH V, Root. 
(Clrouît Court, D. Nébrasha. Deoember 26, 1889.) 

1. JcsaHBKT— Be8 Adjudicata— Dbbds— Efpeot of Record. 

M., claiming to be tbe owner of a certain traot of land, brought suit against dé- 
fendant toqniet title. A decree was entered May 8, 1878, quieting title in M. On 
Jizne Se, 1878, M. deeded to complainant an undivided one-balf. On the same day 
he oonyeyed tbe otber undivided one-balf to W., and on June 4, 1879, the executors 
of W. conveyed thàt undivided one-balf to complainant. Défendant asserting title, 
and entering into possession of the land, complainant brought suit to quiet title in 
bimself . It appeared that M., prior to the commencement of tbe suit, haâ executed 
a deed to W., dated August 19, 1869, and recorded Beptember 15, 1869; and défend- 
ant claimed that M., therefore, bad no title when be filed the biH, and tbat tbe de- 
«ree was obtained by fraud upon tbe court; that défendant was not aware of the 
condition of tbe title at tbe tlme of the suit and decree, and was therefore not pre- 
cludëd frdin raising the question. Seld, that tbe deed from M. to W., being re- 
corded, was construct^ve notice to défendant, and be was concluded by tbe decree 
against biin dlvesting bis title, and vesting it in M. 

S, Bame— S^tro. 

As, itbe évidence sbowed that, prior to the filing of tbe bill, W., wbo was tbe 
brotfaer of M., called on complainant, and produced a writing slgned by the two 
brothers, the efEect of which was to revest the title in M. ; that by direction of W. 
oomplainant brought tbe suit in the naue of H., wbo aftôrward conflrmed ail that 
bad been stated ; and that af ter the decree of 1873 it was agreed tbat M. should con- 
Vey to complainant an undivided one-balf of the premiseil, — this testlmony removed 
ail suggestion of fraud or wrong. 

8, Samb—P^sed— Collatéral Attaœ. 

Défendant could not <nBtify bis attempt to avotd the effeot of tbe decree on tbe 
' gronnd of the insufBcléiicy of the deed from M. to W., In 1869, because tbere wera 
110 lyltnesses to it. 

4, ApvBRSB Possession, 

A% by tbe decree and.tbe deed made in pursuance of It, aU title and rlgbt of pos- 
session in défendant was transferred to M., no rétention of possession by défendant 
was adverse to the title conveyed, and hé could set up no title based upon tbat pos- 
session until be had ârst given notice of his intention to claim adversely. 

8, WliLB— Testambntakt Powebs. 

A will whiuh specifically autborizes and empowers the ezecutors "to grant, bar- 
gain, sèll, and convey, ano, If neoessary, to mortgage, any and ail real estate, and 
aeeds, relebses, and mor^ges to make and acknowledge, as f uUv and amply as I 
could do were I living, " gives to tbe execiitors a power under which tbey can con- 
vey after the probating of the will, altbougb no previous lioense was obtained from 
the probate court. 

In Equity. Bill for an injunction, : , 

A, I. Poppletm and J. M< Wodworth, far compWmr/,, 
Qeorge W^ OoveU and J. L. Webster, for défendant. 

Breweb, J. This is a bill to carry into effect a decree of this court. 
In a gênerai way, thèse may be stated a^jt^e facts: On August 27, 1870, 
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Oliver P. Morton, daiming to be the owner of a certain tract of land, 
began a suit in this court against. Allen Root, this défendant, to quiet 
title. On May 8, 1873, a decree waâ entered declaring that Root had 
no title," and quieting the title in complainant, directing Root to make a 
deed to complainant, and, in case of his failure, appointing Watson B. 
Smith as spécial master, and directing him to exécute such a deed . Al- 
len Root, the défendant, did not make the deed as directed; and on July 
4, 1873, Watson B. Smith, spécial master, made a deed to complainant, 
Oliver P. Morton. On June 24, 1873, after the date of the decree, com- 
plainant, Oliver P. Morton, and wife, deeded to the présent complainant, 
James M. Woolworth, an undivided one-half. On the same day he con- 
veyed the other undivided one-half to William S. T. Morton, and on 
June 4, 1879, the executors'and executrix of William S. T. Morton, de- 
«eased, conveyed that undivided one-half to the complainant, James M. 
Woolworth. The présent complainant, by this supplemental bill, shows 
that he bas succeeded to ail the rights and title of Oliver P. Morton; that 
défendant, notwithstanding the decree against him, is asserting title, and 
has entered into possession of tbe real estate; and prays for a writ to oust 
him frbm the possession, and to put complainant in; and also for an in- 
junction restraining the défendant from asserting any right in or to the 
premises, or from occupying the same, or any part thereof. 

Severd questions hâve been raised and argued with great leaming by 
«ounsel. It appears that Oliver P. Morton, prior to the commencement 
of this suit, had executed a deed to William S. T. Morton, which deed 
was dated August 19, 1869, and recorded September 15, 1869, in the 
records of this county; and it is claimed that Oliver P. Morton, therefore, 
had no title when he filed the bill, and that the decree was obtained by 
fraud upon the court; that the défendant was not aware of the condition 
of the title at the time of the suit and decree, and is therefore not now 
precluded from raising the question. Whatever actual knowledge the 
défendant may hâve had from Oliver P. and William S. T. Morton, the 
deed was recorded, and therefore implied notice, and Root is concluded 
by a decree against him divesting his title, and vesting it in Oliver P. 
Morton. But, further, the évidence shows that, prior to filing the bill, 
William S. T. Morton, the brother of Oliver, called on Mr. Woolworth, 
the présent comï)lainant, with référence to the title to this property and 
other litigations; that he produced a writing, signed by the two brothers, 
the efifect of which was to revest the title in Oliver P. Morton; that, by 
direction of William S. T. Morton, Mr. Woolworth brought the suit in 
the name of Oliver; that afterwards Oliver confirmed ail that had been 
stated; and that, after the decree of 1873, William was bere.and settled 
with Mr. Woolworth for his services in that case and other matters, and 
agreed that Oliver should convey to Woolworth, as was donci an undi- 
vided one-half of the premises. This testimony does away with àll sug- 
gestion of fraud or wrong. The title which the Morton brothers claimed 
was différent from the one which défendant claimed, and it was a mat- 
ter which did not concern him, in whôse name the suit was brought, 
providing only a decree could be obtained binding as to the respectis'e 
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titles. When hîs title was declared bad, and theirs good, ît was a mat- 
ter entirely immaterial to him in wliose name the decree was rendered. 
As to Oliver and William, each assented to the proceeding as it was had. 
Each Tinderstood that it was a decree affirming the title which they 
claimed, and they dealtwith the property after the decree as though the 
title was really in Oliver, and not in William. 

Some question was made as to the sufficieney of the deed froni Oliver 
to William in August, 1869, because there were no witnesses to it. But 
I put no stress upon that; the légal title was doubtless conveyed by that 
deed. The two brothers assented to the suit in the name of Oliver, had 
signed papers purporting to revest the title, and after the decree recog- 
nized the title as in Oliver. There was no wrong or fraud in this, and 
equity sees nothing of which the défendant can now avail himself to jus- 
tify his attempt to avoid the eff'ect of that decree. 

Again, it is insisted by the défendant that the deed from the execu- 
tors of William S. T. Morton failed to transfer any title, because the 
sale ,wa8 hot made under the directions of the probate court of this 
couiity, or in compliance with the Jaws of this state, with regard to sales 
of real estate of deceased persons. Any failure in this deed would not, 
of course, interfère with the transfer of title by deed from Oliver P. 
Morton directly to the présent complainant, and I know of no reason 
why such présent complainant could not invoke the benefit of this de- 
cree, even to protect a one-half interest. But is the deed from the exec- 
ntors incompétent to transfer title? The will was duly probated in In- 
diana, where the testator resided, and thereafter a copy of the will was 
filed in the county court of this county, and duly admitted to probate. 
The will not only gives gênerai powers to the executors to exécute the 
will, but specifically provides that they be fully authorized and em- 
powered "to grant, bargain, sell, and convey, and if necessary to mort- 
gage, any and ail real estate, and deeds, releases, and mortgages to 
make and acknowledge, as fully and amply as I could do were I living." 
Now, this language in the will granted to the executors a power under 
which they could convey after the probating of the will, al though no pre- 
viouslicense was obtained from the probate court. See Clark v. Taintei-, 
7 Cush, 567; Conklin v. Egerton'a Adm'r, 21 Wend. 429, and cases cited; 
Newton v. Bromon, 13 N. Y. 687; in which it is held that an executor 
is incompétent to act as such beyond the jurisdiction in which he is ap- 
pointed, but that, if he be a donee of a power of sale contained in the 
will, he may exécute the power beyond the jurisdiction, because he acts 
in conveying the land as a devisee of a power created by the owner of 
the estate, and not under authority conferred by the surrogate. 

Finally, défendant insists he has acquired a title by possession for 
more than 10 years, aûd allèges that for more than 19 years last past he 
has been in the actual, open, notorious, exclusive, and adverse posses- 
fiîon of ail of the real estate, and by the testimony he introduces he en- 
deavors to substantiate this claim. He says that he entered into pos- 
session in 1869, and has ever since been in possession. He does not 
prétend that the character of his possession has changed, or that any no- 
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tice was evef given to the Mortons or to this complainant of the title or 
claim under which he was holding possession since thé date of the de- 
cree. In pther words, he puts before the court a continuons possession, 
coramencing in 1869, before the rendering of the decree, and lasting un- 
til the présent time, with no change in the circurastances of such pos- 
session, and no notice to the complainant since that decree. Now, if 
the testimony sustained this allégation of possession, open, continuons, 
and exclusive, (and it cornes very far short of it,) it would not âvail the 
défendant aught. By the decree, and the deed made in pursuance of 
it, ail title and right of possession in Root were transferred to complain- 
ant. They wére équivalent to a voluntary conveyancé by him to Mor- 
ton. Under thèse circumstances, no rétention of possession was adverse 
to the title conveyed, and he could not bolster up a title based upon that 
possession until he had first given notice of his ihtention to claim ad- 
yersely. 

Thèse are the substantial questions, and must be resolved in favor of 
the présent complainant. When the matter was before me on demUr- 
ler, I ruled that this proceeding could be maintained, and that by thia 
supplemental Mil complainant had a right to exécute the decree. I see 
no necessity ôf reconsidering that question. I understand the rule in 
equity to be that when once a decree has been rendered the benefit of 
that decree can be obtained, not merely by the complainaiit, but by 
those holding under him. It would be strange that, af ter a decree had 
been rendered to quiet a complainant's title, any heir, devisee, or grantee 
frôm him should be put to the necessity of an independent suit for the 
purposés of securing the benefits of that adjudication. When the de- 
cree was rendered establishing the title of Morton, and quieting it as 
against any claim of défendant, that was an adjudication which défend- 
ant was bound to accept as final, unless by suitable proceedirigs in ap- 
peal he succeeded in reversing it. Instead of pursuing his légal remedy 
by appeal, he has sought in this indirect way to set aside that decree. 
Equity will toleraté no such proceeding. A decree will be entered as 
prayed for, enjoining him from setting up any claim to this property, 
and directing the marshal to put him out of possessiod, and testore pos- 
sessiou to pkintiff. 



Jeneins ». Tbaqeb. 
(Cfrowft Cowrt, S. D. MUaUsippl. M. D. November 25, 1889. 

; BomnJABT LnfB bbtwebn Louibiasa. and Mississippi. 

The Une of 4emarkatioii run. flzed, and marked by Anâresw Elltcott, commtssloner 
on the part of the United States, and William Dunbar, commissioner on the part of 
Bpain, in 1798, was the true boundary Une betWeen the territory of the tJniied 
States and that of Spain prier to the purchase of the latter territory, and is, and 
ever sincé bas bèen, the boundary Une. between the states of Mississippi and Louis- 
lana, irrespectSve of any mlstakes or érrora in running and màïking sald Une. 
Pjrajjo Lanbb— Pbesumption o» Patent peom Lapsb of Time. 

John Jenkins, plaintifC'sfal^er, purchased the land in controversy ip 1891, and 
in^ediàtely A'etït into aotuU ijoàsession. undèr a deed desoribiug metes and bouuds. 
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and remained in possession until 1855, when he died. His executors under his will 
continued in possession nntU 1867jWlien this land was partitioned to plaintiS, who 
bas held possession ever since. Meld, that the law présumes that a patent issued 
for tlxe same from the United States, and that the conveyanoe, coupled with the 
possession, vested in the plaintiff avalid légal titletothe land embracedwithin the 
calls of tbe deed, in the absence oî proof to the contrary. 

& BotTKDABIES — BT CONSENT. 

When the boundary Une between the lands owned by adjoining landowners is 
unkncwn, they may by paroi fis a Une between each party, eaoh party mutually 
agreeing thereto, aud acting thereon, which is binding between them; but, if the 
Une is known, then the transf er of any portion of the land on one aide of the Une 
from the one to the other must be in wrlting, to be valid. 
4. Adverse Possession — Biohts op Gkantee. 

The adverse possession of land by the grantor oannotavaU thegrantee, beyond 
the boundary Une described in the deed. 
{Syllabua by the Court.) 

At Law. Ejectment. 

Nugent & Me WilMe, for plaintiff. 

OaVioun & Green, for défendant. 

Hn-L, J. , (charging jury.) The plaintiff, in hîs déclaration, allèges that 
he is the légal owner of the land, and improvements thereon, described 
in his déclaration, and is entitled to the possession thereof, with the 
rents and profits thereon since the 21st day of May, 1882, when it is al- 
leged the défendant unlawfully deprived him of the possession of the 
same. To this déclaration the défendant has pleaded not guilty, which 
throws upon the plaintiff the burden of proving to your reasonable sat- 
isfaction the truth of the allégations made in the déclaration. 

It is admitted that the défendant is, and was at the time the suit was 
' commençed, in possession of the land described in the déclaration, though 
it is insisted that it is in Louisiana. The question to be deçided by you 
is to ascertain from the proof whether pr not the plaintiff was, at the 
timé he brought his suit, the légal owner of the land, and improvements 
thereon, as described in his. déclaration. The certificate of the register 
of the land-office, given to Richard Collins, dated January 1, 1809, is 
évidence that CoUins had entered 480 acres of land lying on theeastside 
of the Mississippi river, but does not describe the land so that it could 
be found, and, if there was no other évidence in the case, would be in- 
suflicient évidence to sustain the action. But the deed of Richard Col- 
lins and wife to William CoUins, evidently, was intended to enjbrace the 
same land, and describes it as being in Wilkinson côunty, Miss. , bounded 
on the west side by the Mississippi river, and on the south by the Une 
of demarkation between the United States and the Spanish territory, 
being the same Une now dividing the states of Mississippi and Louisiana. 
Thisline of demarkation, as shown by the évidence before you, was es- 
tablished by Andrew Ellicott, commissioner on the part of thç United 
States, ând WiUiam Dunbar, commissioner on the part of Spain, in 
1798, and bas ever since been recognized by the etates of Mississippi 
and Louisiang. as the dividing lipe between them. It is cpnceded that 
the land described in the déclaration is within the boundary set out in 
this deed) if it lies north of sajd demarkation Ijine, and that if jt lies 
south of this Une ït is not within the ç^ ofapy of the deefls r^ ia 
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évidence to establish the plaintiff 's title. The deeds and tramcripts 
from the records of the probate courts of Adams and Wilkinson coun- 
ties, read in évidence, establish the following facts: That William Col- 
lins conveyed the lands purchased from Richard CoUins and wife to 
John Wall, and that the heirs at law of John Wall conveyed whatever 
of title John Wall had in the same lands to John F. Carmichael; that 
John P. Carmichael died intestate, leaving hissister, Phœbe Carmichael, 
his oiily heir at law, to whom the land in controversy, together with 
other lands, descended; and that Phœbe Carmichael, on the 3d day of 
August, 1838, conveyed the land thus cast upon her by descent to John 
C. Jeukins, the father of plaintitF. The unconlradicted paroi évidence 
establishes the fact that said John C. Jenkins, soon after his purchase, 
went into actual possession of the lands so purchased; that he cleared 
and cultivated a portion of them, and continued up to his death in such 
possession; that his executors under his will continued in the possession 
thereof until the 28th of February, 1867, when they were partitioned, 
and the south-west corner of the tract, embracing thé land conveyed by 
Richard CoUins and wife to William Collins, and tlirough mesne convey- 
ances vested in John C. JenkinS, was allotted to the plaintiff, who im- 
mediately went into the actual possession of the same, and so contin- 
ued up to the bringing of this suit. This actual occupation, therefore, 
covered a period of about 50 years. From this possession, taken under 
the deed from Phœbe Carmichael, and so long continued, it will be pre- 
sumed that a patent was issued by the United States to the original pur- 
chaser of the land, and that John G. Jenkins, in his life-time, had, and> 
the plaintiff, his son, bas, a valid légal title to the land ^escribed in the 
déclaration, unless he be barred, as to that portion ofit now in contro- 
versy, by the adverse possession of the défendant or Mrs. Cheatham, un- 
der whom he claims title. Such adverae possession, however, must be 
continuai and unbroken for the space of 10 years next before the com- 
mencement of this suit, to be availed of by the défendant. The posses- 
sion of a part of the lands conveyed to the plaintiff and his ancestor is a 
possession of ail the lands included in the conveyance under which such 
possession was taken; but, as to any part of the land not described in 
the deeds relied on, the adverse possession can only exlend to the por- 
tion in actual occupation adversety for 10 years without any break 
therein. This rule applies to the adverse possession claimed on both 
sides. 

The first and most important question to be ascertained by you under 
the proof is as to where the original line of demarkation, fixed by the 
commissioners Ellicott and Dunbar, is, as that must fix the boundary, 
not only between the states of Mississippi and Louisiana, but between 
the land claimed by the parties to this suit; both asserting that line aa 
their line and only boundary. The thirty-first parallel, north latitude, 
was agreed to be the line between the United States and Spain, and con- 
sequently between the states of Mississippi and Louisiana; and it waa 
further agreed that the commissioners named should détermine where 
that parallel was, and âx and mark its actual location. When that was 
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done, the line of demarkation as fixed must remaîn to thîs day, whether 
there was any mistake made in determining, running, and marking it 
or not; and no subséquent agreement or survey can change or alter it, 
nor can the fact that the one state or the other exercised jurisdiction of 
any kind on the opposite side of the line, or that those residing on the 
one side or the other supposed they were living in one state when they 
were in fact residing in the other state, be évidence of the place where 
the line of demarkation is, if the proof shows to your satisfaction that 
the commissioners actually ran and marked it at a différent point. The 
surveys and other written évidence upon the part of the plaintiff place 
the said line just south of the store-house and ground occupied by de- 
fendant, and is frima fade proof that this is the line fixed by the com- 
missioners; but it is insisted upon the part of the défendant that the év- 
idence introduced by him shows that this is not the true line, and that 
the line run and marked by the said commissioners, properly retraced, 
is north of the said line, and north of the land in controversy in this suit. 
Whether this is so or not, you must détermine from ail the évidence in 
the cause, after carefully considering and weighing it. It is insisted 
upon the part of the plaintiff that before the line was retraced by the 
engineer, Babbitt, it was a matter of dispute, and doubtful, where the 
line of demarkation was fixed and marked by the commissioners, EUi- 
cott and Dnnbar; and that he and the défendant mutually agreed that 
said Babbitt should find out, as beat he could, where the said line was, 
and rerun and remark it; and that when so rerun and remarked it should 
be the boundary line between them, no matter whal the resuit should 
be; and that after the line was run and marked by said Babbitt, and 
found to be south of the land in controversy, défendant agreed to re- 
move the houses and improvements, and that plaintiff was not informed 
he did not intend to do so, or to stand by the agreement, until just be- 
fore this action was commenced. This agreement is denied by the de- 
fendant. You will détermine from the testimony whether it was made 
or not. Where the line separating the lands of two persons is unknown, 
they may by paroi agrée and fix a line between them; but it must be 
mutually and unconditionally agreed to, and acted upon, by them. If, 
in this case, you shall find from the proof that the line run by Babbitt 
was actually agreed upon after it was determined and marked, and that 
the défendant agreed to remove his buildings within some future time, 
but that he changed his purpose, and did not notify the plaintiff of such 
change, and that the plaintiff relied upon the agreement and promise, 
the défendant would be estopped from repudiating such an agreement. 
As before stated, however, the agreement must hâve been mutually en- 
tered into between the parties, and acted upon by them, or the défend- 
ant must hâve entered into such agreement as would bave induced the 
plaintiff to believe that the défendant conceded to him the right to the 
possession of the premises, and was only occupying them by the suffer- 
ance of the plaintiff. If this was the fact, then the agreement would be 
valid and binding, and would fix the boundary line between the parties 
to this suit, but could not affect in any way the line of demarkation be- 
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tween the states of Missisâppi and Louisiana fixed and marked by the 
commissionere EUicott and Dunbar in 1798, eyen if that line was run 
by said commissioners north of the lands in controversy. If you be- 
lieve this to be so, your verdict wili be for the défendant, as this court 
would hâve no jurisdiction to try the issue between the parties, the 
premises being in another state, while the agreement might be binding 
between the parties. It is claimed on the part of the défendant that, 
although the land in controversy lies north of the real demarkation line 
between said states, and is in the etate of Mississippi, yet that Mrs. 
Cheatham, under whom he holds, before bis purchase, and he since such 
purchase, hâve held continuous adverse possession of the land in contro- 
versy for more than 10 years béfore this action was commenced, and, 
therefore, that the plaintifif is barred of bis recovery. The conveyance 
from Mrs. Cheatham to plaintiff spécifies the said demarkation line as 
the northern boundary of the land conveyed, and any possession of the • 
land had by her, to be availed of by défendant, can only be extended 
to that line. Any possession which Mrs. Cheatham may hâve had be- 
yond that line cannot be availed of by défendant, as it is not embraced 
in hig deed, and is not shown to be claimed by Mrs. Cheatham, so as to 
show an outstanding title in her. 

If, after weighing and considering the proof on both sides, you shall 
.find the issue in favor of plaintifif, you will ascertain the value of the 
rents of the land, and of the improvements described in the déclaration, 
since the 21st day of May, 1882, up to the présent time, the value of 
the improvements put thereon by. the défendant, and the value of the 
land without the improvements; and you will deduct the amount of the 
rents from the value of the improvements, and state the same in your 
Verdict, or the balance of the rents olver the improvements, as the case 
may be. In weighing the évidence on ail thèse points, you will con- 
sider ail that has been introduced on both sides, including the testimony 
of the plaintifif and défendant, who are compétent witnesses. The in« 
terest each bas in the controversy only goes to bis credibility . If you 
shall find conflicts in the évidence, you will reconcile the différences, if 
you can; but, if you cannot, you will détermina which statements are 
most probably true. If yoti shall find from the proof that the plaintifif 
is not the légal owner, and entitled to the possession of the land under 
the instructions given, your verdict will be simply for the défendant. 
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WooDBDBN V. Cincinnati, N. 0. & T. P. Ey. Co. 
(Circuit Court, E. D. Tennessee, S. D. Deoember 20, 1889.) 

1. Oarmbbs— Op Goods— Shipping Contraot. 

Plalntiff made a shîpment on a road Connecting with defendant's, and took a re- 
ceipt ffom the agent, whioh stated that the company was "not accountable for 
■weight, number, or condition of the packages. " Following this was the name of 

Êlaintiff, destination of the goods on defendant's road, and the words, "Valuation 
mited to $5.00 per 100 pounds in case of total loss. " On the back was printed a 
statement thaf'when a valuation as agreed upon shall be named upon this shipping 
receipt, it is distinctly nnderstood that such valuation shall oover loss or damage 
from any cause whatever;" also a printed statement that the owner ot the goocb, 
in accepting the receipt, agrées to be bound by ail its stipulations, written or 
printed, as fully as though signed by him. Plaintifl then signed and delivered to 
the company a paper stating that he had voluntarily shipped at a lower rate than 
the gênerai tariJS, on condition that he release the company from ail liability for 
lOSB or damage, and containing a formai release to the company, and ail other rail- 
road or transportation companies to whom the goods should be delivered for trans- 
IKJrtation. This release was attached to the manifest, went along with the goods, 
and was reoeived by défendant. The shipping receipt was not under seal, or wit- 
nessed, and was retained by plaintifE. The goods were received by défendant at a 
freight rate agreed on between the roads. Meld, that the shipping receipt and re- 
lease were separateand independent papers, prepared and signed at the instance of 
the company receiving the goods; and that défendant couldnot, in its own interest, 
elect whlch of the two should be treated as the shipping contract 

8. Same— Shippins Kbceipt. 

The shipping receipt, not having been executed as a contract under seal, and not 
baving been regarded and treated as one by either of the railroad companies, and 
having been put forward as the rate of indemnité on a total loss when there was 
only a partial loss, oannot be made the basis of plaintifE's recovery. 

S. Same— LmiTiNG Liability. 

As the release executed by plaintlft provided for a complète and unconditional ex- 
emption of the carrier from liability on account of loss or damage to property in 
the course of transportation, it is void, as against public policy, and plalntiS is en- 
titled to recover for the fuU value of his goods lest' 

A. BaMB— LlABILITT OP CONNBCTIlîG IiINES. 

When the unconditional release came into the hands of the defendant's agents, 
together with the goods shipped, it was notice to défendant of the illegality of the 
transaction, and its liability must be determined by the principles of the gênerai 
law. 

At Law. Action for damages to freight. 

W. H. De Witt and Wheder & Marshall, for plaintifif. 

Lewis Shepherd, for défendant. 

Key, J. The plaintifif shipped a car-load of fumîture and other honse» 
hold goods, at the city of Philadelphia, upon the Pennsylvania railroad. 
Their destination was Chattanooga. They came over the lines of the 
Pennsylvania Railroad to the city ôf Cincinnati, and were delivered to 
the défendant, and were started over its line to Chattanooga. On their 
way, two of defendant's locomotives, drawing trains in opposite direc- 
tions, coUided, and the car containing plaintiff's goods was wrecked, and 
most of his goods destroyed. This suit has been brought for the value 
of the goods, and a jury is waived, and the whole case is left to the court 
for décision. 

^Respeoting the estent to which common carriers may Umit their liability by con- 
tract, see Bailroad Co. v. Thomas, (Ala.) 3 South. Rep. 803, and note 2 ; Express Co. v. 
Harris, (Ind.) 21 N. E. Rep. 840, and note; The Portuense, 85 Fed. Rep. 670, and note; 
HuU V. BaUway Co., (Minn.) 43 N. W. Rep. 891. 
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The Pennsylvanîa Railroad Company executed s receipt for this car- 
load of freight, dated February 27, 1888. This paper was handed to 
the plaintifl', and is produced by him. On its face is stamped: "Loaded 
by the shipper. Pennsylvanîa R. R. Co. Not accountable for weight, 
number, or condition of packages." There is written in the blank space 
for marks and description of property : 

"M. A. Woodburn, , Valuation Limited 

Chattanooga, to $5.00 per 100 Ibs. 

Hamilton coanty, in case of total loss. 

Tennessee. 

71cts. 10,000 Ibs.» 

On the back of this receipt is printed, in very legîble charactera: 

"When a valuation, as agreed npon, shall be named upon this shiipping re- 
ceipt, it is distinctly understoud tbat such valuation shall cover loss or dam- 
age frotn any cause whatever." 

This receipt, as it is styled, has various other stipulations and condi- 
tions printed upon its face and back, but they apply^mainly, if not al- 
together, to the gênerai course of shipments, and the current course of 
business, upon the lines of the railroad. The case in hand is contested 
upon the ground that it is exempt and différent in its features from the 
run of ordinary transactions with public common carriers, and only the 
spécial and peeuliar language involved in the controversy is quoted. 
The concluding clause in the printed conditions upon the back of the re- 
ceipt is as foUows: 

"And flnally, in accepting this shipping receipt, the shipper, owner, and 
consignée of the goods and the holder of the shipping receipt, agrée to be 
bound by ail its stipulations, exceptions, and conditions, whether written or 
printed, as fuUy as if they were ail signed by such shipper, owner, consignée, 
or holder." 

This shipping receipt was signed by the agent of the railroad Com- 
pany, and delivered to the plaintiff. At the same time, and as a part 
of the transaction, the plaintiff signed a paper in the folio wing language: 

"I, M. A. Woodburn, hâve this day delivered to the Pennsylvanîa Kailroad 
Company, at Shack station, the foUowing property, viz.: One car household 
furnituie marked, ''M. A. Woodburn.' And I liave agreed to pay freight on 

the sameat the rate of cents per hundred poundsfrom Philadelphia to 

Chattanooga; and 1 do hereby ackno wledge that I hâve had the option of ship- 
ping the above-described articles at the rate of — ■ — - cents per hundred 
pounds, according to the gênerai tariff of said company, and thereby retain- 
ing the security of the liability of said company as common carrier of said 
property upon the Une of their own railroad, but that I hâve voluntarily de- 

cided toshipat theabove-mentioned rateof cents per, hundred pounds, 

and to release the said company, and any other railroad or transportât! on com- 
pany to whom the said articles may be delivered for transportation to or to- 
wards their place of destination, of and from ail liability for breakage, leak- 
age, loss, damage, decay, delay, or otherwise howsoever, to said property, con- 
sidering that the différence in myfavor in the cost is more than équivalent to 
the risk of transportation, And I do therefore, in considération of the prem- 
ises, remise, release, quitclaim, and discbarge the said railroad company, and 
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ail other railroad or transportation eompanies to whom the said propertymay 
be deli vered for transportation to or towards its place of destination, of and 
from ail claims, demands, or liability whatever for breakage, leakage, loss, 
damage, decay, delay, or otiierwise howsoever to said property, while the 
same is in their care, custody, or possession ; and I hereby authorize the said 
railroad Company, as my agents, to deliver said property to any other railroad 
or transportation company over whose route it is necessary to be carried to its 
place of destination; and I agrée that the said railroad company shall net be 
considered as carriers of said property beyond the Une of their own road, or 
in any event to be held liable for the négligence or non-performance of any 
other railroad or transportation company to whom the said property may be 
delivered as aforesaid. " 

In a note below the signature of the plaintiff the paper provides that 
"this contract (in addition to contract in G — Form 41) is to be executed 
by ail shippers of light furniture, household goods, or other property for 
which a release is required, if shipments are destined to points beyond 
the lines noted above. It should be pinned to and forwarded with the 
manifest accompanying the shipment." The shipping receipt men- 
tioned heretofore is noted as "G- — Forna 22B." This car-load of goods 
was sent from Philadelphia to Cincinnati over the Union Line, which 
embracesthe Pennsylvania Railroad and the Pittsburgh, Cincinnati & St. 
Louis Railroad, under the management of the Pennsylvania Railroad, and 
was there delivered to.the défendant, to be taken to Chattanooga. The 
delivery slip of the Union Line shows that the car was delivered to the de- 
fendant March 2, 1888; that the weight of the goods was 24,000 poundsj 
that freight was charged thereon at the rate of 56 cents per 100 pounds, 
of which the Union Line was entitled to 31 cents and défendant to 25 
cents, — that is, the Union Line would receive the sum of $74.40 and 
the défendant $60; and a like slip of the Cincinnati Street Connection 
Line sliows that it was entitled to $2.40 for carrying the car between the 
two lines of railroad, and, when this sum is deducted from the $60, 
defendant's share of the charges of transportation, it leaves the net sum 
of $57.60 due défendant, as stated by witness Bryan. This delivery slip 
furnishesall theevidenceon the part of défendant as to the rates charged; 
but it is shown by defendant's proof that if full damages had been 
claimed, or were to be claimed, in case of loss, the rate would bave been 
don bled, or nearly so. Plaintiff swears that it was agreed that he should 
be charged 47 cents per 100 pounds on his shipment, and that the higher 
rate was 92 cents. 

In the case of Inman v. Raûway Co., 129 U. S. 139, 9 Sup. Ct. Rep. 
249, the chief justice, in delivering the opinion of the court, says: 

"To secure care, diligence, and fldelity in the discharge of its public func- 
tions, the common Jaw charged the common carrier as an insurer; but the 
rigor of the rule has been relaxed so as to allow reasonable limitations upon 
responsibility, at ail events, to be imposed by contract. We hâve, however, 
uniformly held that this concession to changed conditions of business cannot 
be extended so far as to permit the carrier to exempt himself, by a contract 
with the owner of the goods, from liability for his own négligence." 

In Hart v. RaUroad Co., 112 U. S. 340, 341, 5 Sup. Ct. Rep. 151, it 
is said: 
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. "The limitation as to value has no tendency to exempt from liabillty for 
négligence. , It does not induce want of care. It exacts from the carriers the 
measure of care due to the value agreed on. Thecarrieria bound to respond 
In that value for négligence. The compensation for carriage is based on that 
value. The shipper is estopped from saying that the v^ue is greater. The 
articles bave no greater value for the piirpose of the contract of transporta- 
tion between the parties to that contract. The carrier must respond for nég- 
ligence up to that value. It is just and reasonable thatsuch a contract, fairly 
eiitered into, and where there is nO deceit practiced on the shipper, should be 
ypheld. There is no violation of public t)olicy. On the contrary, it would be 
unjust and unreasonable, and would be répugnant to the soundest principles 
of ifair dealing and of the freedom of contracting, and thus in conflict with 
public policy, if a shipper should be allowed to reap the beneflt of the contract 
if there is no loss, and to repudiate it in case of loss. * * * The subject- 
matter of a contract may be valued, or the damage in case of a breach may be 
liquidated, in advance. In the présent case, the plaintiff accepted the valua- 
tion as 'just and reasonable.' The bill of lading did not contain a valuation of 
ail animais at a flxed sum for eacb, but a graduated valuation, according to 
the nature of the animal." 

Again, page 343, 112 U. S., and page 157, 5 Sup. Ct. Rep., it is 
said: 

"The distinct ground of our décision in the case at bar Is that where a con- 
tract of the kind signed by the shipper is fairly made, agreeing on the valua- 
tion of the property carried, with the rate of frei^ht based on the condition 
that the carrier assumes liability only to the extent of the agreed valuation, 
even in cases of loss or damage by the négligence of the carrier, the contract 
will be upheld as a proper and lawful mode of securing a due proportion be- 
tween the amount for which the carrier may be responsible and thç freight he 
receives, and of 'protectiug himself against extravagant and fancif ul valua- 
tions." 

In a later décision it is stated: 

" The carrier and his customer do not stand upon a footing of equallty. The 
individual customer has no real freedom of choice. He cannot aflord to hig- 
gle or stand out, and seek redress in the courts. He prefers rather to accept 
any bill of lading, or to sign any paper, that the carrier présents; and in most 
cases lie has no alternative but to do this, or abandon his business. Spécial 
contracts between the carrier and the customer, the terms of which are just 
and reasonable, and not contrary to public policy, are upheld. * * • But 
the law does not allow a public carrier to abandon altogether his obligations 
to the publie, and to stipulate for exemptions which are unreasonable and im- 
proper, amounting to an abnégation of the essential duties of his employ ment. 
It being against the policy of the law to allow stipulations which will relieve 
the railroad company from the exercise of care or diligence, or which, in other 
words, will excuse it from négligence in the performance of its duty, the com- 
pany remains liable for sueh négligence. * *, * The gênerai doctrine is 
no where stated more explicitly than in Hartv. Railroad ào„ and Insurance 
Co. V. Transportation Co., [6 Sup. Ct. Rep. 750, 1176,] just cited. * * * 
In theone, [the J^oj-t Case,] a contract fairly made between a railroad company 
and the owner of the goods, and signed by the latter, by which he was to pay 
a rate of freight based on the condition that the company assumed liability 
only to the extent of an agreed valuation of the goods, even in case of loss or 
damage by its négligence, was upheld as justand reasonable, beca use a proper 
and lawful mode of securing a due proportion between the amount for which 
the carrier might be responsible aud the compensation which he received, and, 
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of protecting himself against extravagant and fanciful valnations, which is 
quite différent from exempting himself from ail responsibility whatever for 
the négligence of himself and bis servants. " Steatn Co. y. Insurance Oo., 129 
U. S. 441, 442, 9Sup. Ct. Kep. 469. 

The principles and distinctions of thèse décisions are so clear that they 
need neither comment nor elucidation, and upon them rests the contro- 
versy in Ihis trial. The défendant, in support of his défense, relies upon 
two papers,- — one, the shipping receipt, signed by the railroad agent; 
and the other, the contract, signed by the plaintiff. Thèse papers are 
separate and distinct in character, différent in their provisions, and dis- 
similar in terms. They cannot be regarded as complementary to each 
other, as évidence of the same contract. It is true they bear the same 
date; and we may infer that they hâve référence to thè same property, 
looking to the face of the papers only . The first paper has written upon 
its face: " Valuation limited to $5.00 per hundred pounds, in case of to- 
tal loss." The second paper stipulâtes "to release thesaid company, and 
any other railroad or transportation company to whom the said articles 
may be delivered for transportation to or towards their place of destina- 
tion, of and from ail liability for breakage, leakage, les?, damage, decayj 
or delay, or otherwise howsoever, to said property, considering the difT 
ference in my favor in the cost is more than équivalent to the risk of 
transportation. And I do therefore, in considération of the premises, 
remise, release, discharge, and quitclaim the said railroad company, and 
ail other railroad or transportation companies to whom the said property 
may be delivered for transportation to or towards its place of destination, 
of and from ail claims, deœands, or liability whatever for breakage, leakage, 
loss, damage, decay, delay, or otherwise howsoever, to said pi'operty, while 
the same is in their care, custody, or possession." This is a contract for 
complète exemption from any and ail liability on account of loss or dam- 
age to the property in the course of its transportation, and manifeStly 
against public policy , and void under the décisions cited. Admitting that 
the first contract is such as might be légal in its character, which of thèse 
papers is to control in the décision in thia cause, under the circumstances 
of this case? The last contract is signed by the plaintiff. It is a form 
of agreement prepared and presented to him by the railroad, for his sig- 
nature. When signed, it was witnessed by two of the officers of the 
railroad company. It is under seal, and on its face it is stated that "this 
contract should be pinned to and forwarded with manifest accompanying 
the shipment." It was so forwarded, and came along, with thei mani- 
fest of the goods, to the hands of the défendant, and is produced upoa 
the trial as évidence protecting it from or limiting its liability. It was 
the contract thatwent along with the goods, and stopped when they 
Btopped. It was the paper that the officers and agents of the transpor- 
tation companies saw when the goods came to their hands. The other 
paper was signed by the agent of the railroad company only. It was 
not witnessed, nor was it under seal. It did not travel with the goods. 
The stub or invoice upon which its spécial features were copied remained 
în the possession of the railroad company at Fhiladelphia until prodaced 



786 FEDEBAL BEFOBTEB, VOl. 40. 

for thîs trial. With the parties thus situated, in the language of one of 
the décisions already quoted, "the carrier and his customer do not stand 
Tipon a footing of equality." The individual customer bas no real free- 
dom of choice. He cannot afford to higgle or stand eut, and seek re- 
dress in courts. He prefers rather to accept any bill of lading, or sign 
any paper, that the carrier présents." Both thèse papers were prepared 
by the railroad company, and executed at its instance. After a collision 
bas taken place between the contracta, it can hardly be permitted to the 
«ompany to sélect from the wreck the paper most bénéficiai to its inter- 
«sts, and require the other party to be controlled by its provisions. 
Equity and justice demand the contrary. 

But it may be insisted that, while ail this may be true as between the 
Pennsylvania Railroad Company and the plaintifF, it does not apply to 
the défendant. It is true that the défendant made no contract with the 
plaintiff as to the transportation of thèse goods. The goods were deliv- 
ered to it by the Pittsburgh, Cincinnati & St. Louis Railway Company, 
a member of the Union Line. The witness of the défendant states that 
the goods were shipped under a limitation of value. He knew the fact 
from the notations on the delivery slip, which showed the contract of 
shipment of thèse goods, "that the rate of freight was much less than 
the regular freight rate for that class of goods. It was less because the 
shipper assumed the risks of damage and loss in course of transporta- 
tion, and agreed that the value should be limited, in case of loss, to 
$5.00 per 100 pounds." When the witness is asked to file any written 
or printed contract which accompanied the delivery of the goods to the 
défendant, or has been received since, and to attach ail of them to hia 
•déposition, he responds: 

" As requested, I hereto attach the contract, street connection, tranafer slip, 
■and the delivery slip, marked, reapectively, 'Exhiblts A. B, and C They 
were received, with the goods, March 3d, 1888, f roin the P., C. & St. Louis Ey. 
Company." 

The contract attached is the original contract signed by the plaintiff, 
which ia required to be pinned to and acoompany the manifest of the 
shipment. The street connection tranafer slip shows only that the car 
with the goods marked to plaintiff, " Chattanooga, Tenn. ," had passed over 
its line; that the goods weighed 24,000 pounds, and its share of freight 
theredn was $2.40. The delivery slip of the Union Line shows by ita 
heading that thia line is composed of the Pennsylvania Railroad and 
Pennsylvania lines west of Pittsburgh. That the car of goods had been 
shipped from Shackamaxon station, February 27, 1888, manifest No. 28, 
car 5,054, and arrived at Cincinnati, March 2, 1888. That the goods 
were marked: "M. A. Woodburn, Chattanooga, Tenn. One car house- 
hold furniture, at owner's risk. CareofCin. Southern." That the weight 
of the freight was 24,000 pounds; rate, 56 cents per 100 pounds, of 
which the Union Line was entitled to 31 cents and the Cincinnati South- 
ern to 25 cents. Not one word is aaid in either of thèse papers about 
the limitation of value to $6 per 100 pounds in case of total loss. The 
contract, and the only contract, accompanying the delivery of the goods 
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to the défendant is that executed by the plaintiff, exempting the Com- 
pany from any and ail liability in case of loss or damage. The witness, 
however, states that the delivery slip from the Connecting carrier shows 
a rate which is the rate for household goods shipped under a limitation 
of value in case of loss. The idea of the witness is that the two papers 
constitute a single contract of a compouud character; that is, that the 
paper signed by the plaintiff as shipper, in considération of the reduced 
rate of freight, exempted the companies from ail partial damage or in- 
jury, — from such as did not amount to a total loss; and that the limita- 
tion of value in the paper signed by the railroad agent applied to total 
loss, exclusively. The contract evidenced by the paper signed by the 
plaintiff is void, whether its provisions apply to partial or total losses; 
and, under the theory suggested, that is, that both papers constituted 
but one contract, the nature and character of the provisions which in- 
validated the stipulations of the void paper must taint and destroy the 
en tire contract. Being contrary to public policy, every part of the con- 
tract inhering in or dépendent upon thèse illégal stipulations must fail. 
But the stipulations of the paper executed by the plaintiff do not em- 
braee or pertain to partial losses only, but they include damages and 
losses of every kind and character, both partial and total. When this 
paper came to the hands of defendant's agents, along with the goods to 
which it referred, it was notice to the défendant of the illegality of the 
transaction, and does not shield or protect it. Again, if the one paper 
applied to partial losses only, and the other paper to total losses only, 
the last paper would hâve no force or effect in this cause, because there 
bas been no total loss of the goods. The plaintiff has accepted and re- 
ceived of the goods a quantity weighing about 500 pounds, and many 
more of them; remained in the hands of the défendant in a damaged 
Btate. We hâve, under the condition of things, under the theory sug- 
gested, no liability on one writing because the loss is not total, and no 
liability on the other writing because its terms exclude any recovery 
under it for any injury, however it may arise. Such a contract, every- 
thing else out of the way, would not be fair and reasohable, and would 
be invalid on that account. A contract of the character of this should 
not only be fair and reasonable, but should be carried out fairly, and in 
substantial conformity to its provisions. This was not donein the busi- 
ness under considération, conceding thevalidity of the contract executed 
by the agent of the railroad. That paper shows no rate for the freight, 
but it does show that there were 10,000 pounds of the freight. One of 
the witnesses for the défendant lestifies that he weighed the goods, and 
they amounted in weight to 10,040 pounds. The testimony further 
discloses that the considération of the limitation of $5 per 100 pounds 
upon the value of thèse goods was the reduced rate plaintiff was to pay 
for transportation, and that this rate was about one-half the rate which 
was charged when there was no limitation upon the value of the ship- 
ment. The delivery slip given by the Union Line to the défendant, at 
the time the goods were delivered to it, represented the goods to be of 
the weight of 24,000 pounds, and charges freight accordingly. The 
v. 40F.no. 13— 47 
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freights thus chargea were upon iriore, by weîght, thaû twice the quan- 
tity of goods received for shipment, so that plaintifif was charged more 
than double the amount contracted for, and more than the full rate 
woidd hâve beén had no contract of limitation of value been made. It 
is not probable that the change of weight was intentional; but it is un- 
explained, and, so far as plaintifF is concerned, opérâtes to bis préju- 
dice as much as if it had been intentional. If the railroad company 
abandoned its contract, the plaintifF might disregatd and abandon it, 
and the parties would be left to be controUed by the gênerai law appli- 
cable to the transaction. 

It may be insisted that, whatever the conduct of the Pennsylvania 
Railroad Company may bave been, the défendant is innocent of any 
wrong. It did not entèt into any contract with the plaintifif in respect 
to the transportation of thèse goods. That it received the goods in the 
usual course of business between itself and the Union Line, as Connect- 
ing lines of public cbmmon carriers, without notice of any wrong-do- 
ing. Ail this appears tô be true. But the défendant did receive the 
goods, as silch carrier, for transportation, and undertôok to deliver them 
at their point of destination. While the goods were in its custody they 
were damàged or destroyed by its négligence. If it had no spécial 
valid contratt with the plaintifif liniiting its liability, its responsibility 
must be determined by the principles of the gênerai law. The défend- 
ant made ûo such spécial contract upon its own account. Such contract 
as was made for it was Inade by the Pennsylvania Railroad. That con- 
tract is invalid, as we hâve seen, and cannot stand. The resuit is, the 
defendant's contention hère must be determined under the principles of 
the public laW, unàffected by any spécial contract. Défendant must be 
held responsible for the irijury to the goods to the full textent of the 
damage to them by the «ollision in which they were wrecked. 

There isbut one item iù the lot of goods abôut which there is any 
controversy as to value, That is thé value of a piano. The plaintiff 
proves thé value of the goods shipped to bave been $3,396.43. He ad- 
mitS that he has received of goods shipped varioUs articles of the value 
of,$704.81, which, subtracted' frqm the gross sûm, leavës $2,691.62. 
Aittiong the articles which piake this sum are a piano and stool valued 
at $500. The piano was in use about 10 years, and was stored in 1874, 
^d remainèd in store untii just before it was shipped, \vheh it wasover* 
haùled and repaired at à cost of $50. It cost orîgînally $700. The 
yïdùation musjt not be a fànciful onè. It must be such a sum as it would 
bring in the inai'ket, providèd the owner wanted to sell, and the pur- 
chaser wanted to buy. Such a; pièce of goods islikely to be highly 
prized by the family, and àiï iéxaggerated opinion be entertained by them 
of its value. The piano was taore than 20 years ôld, and would not 
probably bring a high priée in the market. Taking the proof in regard 
to it altbgéther, I thiiik $^0 Wbùld be a fair market pricè for it at tho 
time of the accident. The plaintiff says he bas never paid freight upon 
the shipment. As he receives full damages, heought to account for the 
freights, which amoUntto $184.40. This amount, added to the $260 
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deducted fromthe chaînes for ihe piano, produces tbe sum of $384.40, 
which, when taken from tbe balance due according to plaihtifFs étate- 
ment, will ieave $2,307.22, for which he will bave judgment, with in- 
terest àt the rate of 6 per cent, from May 1, 1888, and costs. 



Bamsat V. Ryebson. 

(Circuit Court, E. D. New T'ork. Cecember27, 1889.) 

1. Cbiminai. OosvEBSATioîr-r-PACTg Necessabt to bb Shown. 

In an action for crimin'al conversation, where the aet of adultery is not shows by 
direct proof , the plaintifC must show — First, a disposition to illlcit intercoursé on the 
part of'the wife; «t^ond, a disposition to illlcit intercourse with thewife on the 
partctf the défendant; aai, th/lrd, opportunity to gratlfysueh mutual disposition. 

2. Samb. 

In BQch cases the rule is tbat when the évidence is as capable of an interprétation 
which makes it consistent with the innocence of the accùsed party as of ohe con- 
sistent with his guilt, the nleanln^ mnst be ascribed to It which accords with hia 
innocence rather than that which impntes to him a criminal Intent. 

8. SaMB— EVÏDPNOE— PrESUMPTION FBOM FaII/DRE to iNTRODtrCÉ. 

If the weaker and less satisfaotory évidence is given and relied on in support of 
a fact, when it is apparent that proof of à more direct and explioit character wa» 
witbin the power of the party, it will be presumed that if the more perfect exposi- 
tion had been given it wonld hâve laid open deflciencies and objections which the 
more obscure and uncertain testimony was intended to conceal. 
i. Samb— SniFioiBNCT of Evidence. 

The circumstance npon which plaintifl especially relied in support of the infer- 
enoe that défendant was disposed towards Improper intercourse with the wife was 
the disoovery of two letters which plaintifC claimed were wrltten by défendante 
The letters were unsigned, were not shown to hâve ever been in defendant's pos- 
session, and were sought to be connected with him only by proof as to bandwriting. 
Besides defendant's testimony denying the wrlting of the letters, two wltnesses 
who had known défendant, and had business transactions with him, for 25 years, 
testified positively to the opinion that the letters were not in defendant's handwrit- 
ing. In opposition to thls testimony there appeared only the plaintift himself . His 
only knowledge of defendant's handwriting was derived from having once seen 
him fiU up an Insurance pollcy, from having once received an itemized bill from 
him, and from having several âmes seen him make entries in his books. Held, 
that tiie évidence was insufflcient to establish the fact tbat défendant wrote tiie 
letters. 

At Law, 

Motion for a new trial în action for criminal conversation, the jury 
having given plaintifif a verdict for $2,500. 

Benno Loewey, for défendant. 

(1) Where a wrong is charged wherein there is moral turpitude, there is a 
presumption of innocence. Morris v. Talcott, 96 N. Y. 100; Jaeger v. Kél- 
ley, 52 N. Y. 274; Pollock v. Pollook, 71 N. Y. 137; Crook v. Rindakopf, 
105 N, Y. 476, 12 N. E. Eep. 174. (2) A verdict influenced by préjudice, 
misappréhension, or improper motives on the part of the jurors should be set 
aside as against the weight of évidence. Corning v. Factory, 44 N. Y. 577; 
WilkinsonTr. Qreely, 1 Curt. 63; Ohilds v. Bûilroad Co., 20 Law Eep. 561; 
Cady V. Insurance Co., 18 Int. Rev. Eec. 30; 8tafford v. Hair-Cloth Co., 2 
ClifE. 82; Wtdler v. Fletohér, 6 Fed. Eep, 128; Pollard v. Railway Co., 62 
Me. 93; Clark v. Bank, 8 Daly, 481; Cruîkshank v. Bank, 26 Fed. Eep. 58^ 
(3) Where ail tbe wltnesses to a fact are equally trustworthy, the court will 
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be governed rather by the means of knowledge tbey possess than by theîr 
number. Taylor v. Harwood, Taney, 487. (4) Expert testitnony must be 
received and acted upon with caution. .17. S. v. Peridergast, 32 Fed. Rep. 
198. (5) A plaintifiE being now permitted to state hia own case as a witness, 
ought, wben be is conversant with ail the facts, to be able to make bis right 
of action entlrely clear. Meddaugh v. Bigélow, 67 Barb. 106 ; Lynch v. Pyne, 
42 N. Y. Super. Ct. 11; Comey v, Andrews, 14 N. Y. St. Rep. 672. (6) Er- 
rer in the charge is ground for a new trial. Scott v. Lvnt,l Pet. 596; U. 8. 
V. Beaty, Hemp. 487 ; Emerson v. Hogg, 2 Blatchf . 1. (7) What constitutea 
interest in a witness. Bork v. Norton, 2 McLean, 422; Burroughs v. U. S., 
2 Paine, 569; Moran v. MoLarty, 75 N. Y. 25; Fraliok v. Stafford, 11 Wkly. 
Dig. 327; Sharon v. Hill, 26 Fed. Rep. 337. (8) The efEect of interest in a 
witness. Newton v. Pope, 1 Cow. 110; Elwood v. Telegraph Co., 45 N. Y. 
554; Nicholson v. Connen 8 Daly, 212; Kavanagh v. Wilson, 70 ÎT. Y. 179; 
Andrews v. Hyde, 3 ClifE. 516. (9) Failure to call a producible witness. U. 
8. V. Sohindler, 10 Fed. Rep. 547; CUfton v. U. S.. 4 How. 242. (10) Hos- 
tile relations between a witness and the party against whom he is called, a 
proper subject of charge. Starr v. Cragin, 24 Hun, 177; Newton v. Uarris, 

6 N. Y. 345; Patterson v. People, 12 Hun, 140. (11) Condonation a bar to 
actions against the paramour. Norris v. Norris, 30 Law J. Div. & Matr. 111 ; 
Aitken V. Macree, 15 Fao. Col, 562, 2 Shaw, Dig. 842; Adams v. Adams, 36 
Law J. Div. & Matr. 62, L. R. 1 Prob. & Div. 333. (12) Condonation as aflect- 
ing busband's testimony as to guilt. 8tate v. Marvin, 35 N. H. 22; Tim- 
mings v. Timmings, 3 Hagg. Ecc. 76; Phillips v. Phillips, 1 Rob. Ecc. 160; 
CooTt V. Wood, 76 Amer. Dec. 677; Hodges v. Windham, Peake, 53. (13) 
Négligence of plaintiff in thèse cases. Bunnell v. ffreathead, 49 Barb. 106; 
Duberley v. Gunning, 4 Term K. 657; Winter v. Henn, 4 Car. & P. 494; Cal- 
orafty.Earlo/Harborough. Id.,499; ReeVe, Dom. Rel. (3d Ed.) 140; Seagar 
V. Sltgerland, 2 Caines, 219 ; Travis v. Barger, 24 Barb. 614. (14) Measuie of 
damages. Leeds v. Cook, 4 Esp. 256; Ferguson v.Smethera, 70 Ind. 519; 
Cowing V. Cotoing, 33 Law J. Div. & Matr. 150; Bain v. Wyeoff, 7 N. Y. 
191; Blunt v. Utile, 3 Mason, 106. 

Z. M.- Wàrd, also, for défendant. 

(1) The verdict resting wholly on the testîmony of a party wbîch is opposed 
by that of disinterested and unimpeached witnesses should be set aside. PoU 
lard V. Railway Co., 62 Me. 93. (2) In doubtful cases, the hypothesis of 
innocence should prevail. ' Mayer v. Mayer, 21 N. J. Eq. 246. (3) Kew 
trial will be granted where the verdict is against the weight of évidence, al- 
though there was testimony on both sides. Manufaoturing Co. v. Poster, 
51 Barb. 350; Adsitv. Wilson, 7 How. Pr. 64; ICinne v. Kinne, 9 Conn. 102; 
Broum v.iProst,2 Bay, 126; Curtisv. Jackson, 13 Mass. 506; Byron v. Beal, 

7 Atl. Rep. 601; Dexter v. Toll-Bridge Co., 12 Atl. Rep. 547; Réclamation 
Co. V. Cunningham, 71 Cal. 221, 16 Pac. Rep. 711; Bell v. Shields, 19 N. J. 
Law, 93; Corlies v. Little, 14 N. J. Law, 373; Boylan v. Meeker, 28 N. J. 
Law, 274; Windmuller v. Roberston, 23 Blatchf. 233, 23 Fed. Rep. 652. 

George F, EUiot, ÎOT ■pla.intiff. 

(1) A strong prépondérance of évidence against the verdict is not enoagh 
to warrant setting it aside. Hiokenbottom v. Railroad Co., 15 N. Y. St. 
Rep. 11; Morss v. SherriU, 63, Barb. 23; Beckwith v. Railroad Co., 64 Barb. 
299; MoKinley v. Lamb, Id. 199; Cheneyv. Railroad Co., 16 Hun, 415; Pope 
V. Allen, 10 Reporter, 783; Bills v. Railroad Co., 84 N. Y. 10; Emberson v. 
Dea», 46 How. Pr. 236; Brookn v. Moore, 67 Barb. 393; Clark v. Bank, 8 
Dàly, 481; Watei-s v. Insurance Co., 7 Reporter, 456; Fuller v. Fletoher, 11 
Reporter, 601; McCann v. Meehan, 13 Reporter, 224; Archer v. Railroad 
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Co., 18 N. E. Rep. 318; Ilsley v. Keith, 9 N". T. St. Eep. 828; Redlein v. 
Raiïroad Co.. 7 N. Y. St. Rep. 264; Rettmeyer v. Ehlers, 9 N. Y. St. Rep. 
63; Mulholland v. Mayor, 9 N. Y. St. Rep. 85; Archer v. liailroad Co., 106 
N. Y. 602, 13 N. E. Rep. 318. (2) Where the évidence is contradictory, the 
finding o£ the jury is conclusive. Finney v. Qallaudet, 2 N. Y. Supp. 707; 
Miller v. O^Dwyer, 1 N. Y. Supp. QVè; Cummings v. Vanderbilt, là. 523; 
Smith V. Inhabitants, (Me.) 13 Atl. Rep. 890; Purinton v. Raiïroad Co., 
(Me.) 7 Atl. Rep. 707; Byron v. 5eai, (Me.) ïd. 601; Nash v. /Some», (Me.) 
10 Atl. Rep. 447. (3) Verdict sliould not be set aside for excessive damages, 
unless jury were plainly infltienced by passion or préjudice, Eppendorfv, 
Raiïroad Co„ 69 N. Y. 195; Avery v. Raiïroad Co., 2 K. Y. Supp. 101. (4) 
Kew trial should not be granted, althougti some mistakes bave been made, if, 
on the whole, the verdict be substantially right, and justice hâve been done. 
McLanahan v. Insurance Co., 1 Pet. 170; Hunt v. Pooke, 1 Abb. (U. S.) 656. 
(5) Generally, as to setting aside verdicts. Folsom v. Skofleld, 53 Me. 171; 
Pribe v. Evans, 4 B. Mon. 386; Jossey v. Stapleton, 57 Ga. 144; Kightlinger 
V. Egan, 75 111. 141; Miller v. Balthasser, 78 111. 302; MoAle-xander v. Pur- 
year, 48 Miss. 420; Wiggin v. Coffin, 3 Story, 1; Peck v. Land, 2 Ga. 1. 

Lacombe, J. It is apparent frora the verdict that the jury discredited 
the testimony both of the défendant and of the plaintifPs wife. In dis- 
cussing the question, therefore, whether the verdict is, as défendant claima, 
against the weigbt of évidence, such testimony will be entirely disre- 
garded by the court. When, however, the jury discredited the defend- 
ant's testimony, they did not thereby put the case in the same condition 
as if the défendant had not testified at ail. Still less did they thereby alter 
the issues raised by the pleadings. The defendant's side of the story 
was not practically abandoned because of any failure on his part to sus- 
tain it with his oath; and, under the pleadings, the burden rested upon 
the plaintiff to show affirmatively.by compétent and sufficient légal proof, 
that between April and October, 1887, his wife coramitted adultery with 
the défendant. If the proof were insufficient to establish that charge, 
the jury were not at liberty to supply any defects in such proof by in- 
ferences from outside; nor were they wârranted in assuming that because 
they decided the defendant's narrative to be false they were entitled to 
jump to the conclusion that the converse of such narrative must be true, 
without any further examination of the testimony. In actions of thîs 
character, where the act of adultery is not shown by direct proof, the 
plaintiff must show — First, a disposition to illicit intercourse on the part 
of the wife; seco'ad., a disposition to illicit intercourse with the wife on 
the part of the défendant; and, third, opportunity to gratify such mutual 
disposition. It must be shown that a criminal attachraent subsisted be- 
tween the wife and the défendant, and that they had an opportunity to 
gratify their unlawful passion. Pollock v. Pollock, 71 N. Y. 137. The 
jury were so charged, and in plain and unmistakable ternis were told 
that, while they might find thèse three essentials as inferences frora facts, 
they must, in drawing such inferences, use only the facts in proof. 

The évidence, if any, as to the first of thèse essentials need not now 
be discussed. This motion will be considered solely in the light of'such 
évidence as afïects the défendant. The circumstance upon which plain- 
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tiff espeçifllly ffilied in.sopport of the inference that défendant was dia- 
ppaed tto'nra.rds improper. intercourse y?ith the wife was the discovery of 
the two letters, ExhibitsA and C. The plaintiff claimed that thèse were 
^^^8*1'%^ défendant, and that thefefore the jury might takè them into 
cotisidëriEtitiDh when draWihg inferences as to défendant's disposition. 
The Iéli|«irs wëre. un^igned, were noit shown to hâve ever been in défend- 
ant's posse,S8ion,, and weare sought to be connected with him only by proof 
as to handwriting. Not counting the défendant, who denied writing 
them, but whose testimony, -as above indicated, the jury did not crédit, 
there were three witnesses, a.nd three ônly, examined on this point. De 
Baurft, who had known defendaût, ànd had business transactions with 
him, for over 25 years, and was quité familiar with his handwriting, tes- 
tified positively to the opinion that A and C were not in défendant's 
handwriting. Lydecker, who had known him for 30 years, had repeâted 
business transactions with him, and who was in no waiy interested in the 
resuit of this suit, also testified to the same effeet. In opposition to this 
testimony there appeared only the plaintiff himself. His only knowl- 
edge of défendant's. handwriting was derived from having once seen him 
fill up an insurance pojicy;, from having once received an itemized bill 
from him, and from having several times seen him, in the country gro- 
cery store which he kept at Kamsays', N. J., make entries in his books. 
Enlighten^ by such measure of expérience, he expressed the opinion 
that Exhibits A and C were written by the défendant. And, though 
he, as well as the défendant, had lived at Ramsays' ail his life, he did 
not call a single witness from the many persons in that place who must 
be entirely familiar with défendant's handwriting. If this action were 
one to recover a Jiquidated ampunt upon a written obligation for the pay- 
ment of money, the authenticity of which was in dispute, it is inçredible 
that a single one of thèse twelvc jurymen, who presented the outward 
seeming of intelligent business men, would hâve found such proof suffi- 
cient to establish the genuineness of the document sued upon. That 
they reached a différent conclusion as to the documents in this case, and 
their verdict seems to indicate that they did so, resulted, probably, from 
an acute attack of that §pecies of mental hysteria to which jurymen in 
sexual cases are so peculjarly liable. Besides thèse letters, the only cir- 
cumstances relied on by the plaintiff as sustaining the inference that de- 
fendant had a disposition towards illicit intercourse with thé wife are 
thèse: It appeared that défendant made repeâted visits to the house of 
défendant while the latter was absent in New York. It also appeared, 
however, that he always called there to deliver butter or groceries, in the 
ordinary transaction of his business. Mrs. Tenure, the only witness to 
thèse visits, says that hecame on business, to deliver goods, and did not 
stay more than 10 minutes, at the longest. It was shown that on one 
occasion he brought to the house a package of groceries under the string 
of which wa-s a letter; but it also appeared that défendant was postmas- 
ter, and occasionally left his customers' mail with their groceries. The 
witness Mrs. Tenure, also testified that the plaintiffs little boy came out 
of his mother's room and into witneps'room, when défendant came, which 
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was only on Saturday mornings; but she also admitted that in the win- 
ter-time the boy came into her room nearly every day, and that in the 
summer-time he was always out of doors; and it was with the period 
from April to October only that the complaint is concerned. The same 
witness also testified that on one occasion défendant stopped in front of 
the house in a sleigh and she heard him say to the plaintifPs wife, who 
had gone to the gâte, in a low voice, — not exactly a whisper, but a low 
voice, — "We are watched;" but the same witness also admits that she, 
the observer and reporter of this conversation, was at the time at the 
window of her own room, — a distance, according to her own statement, 
of from 100 to 150 feet. Except for the letters, there is absolutely noth- 
ing else on this branch of the case. Such évidence, standing alone, is 
àltogether too feeble to support the inference which the jury seem to bave 
drawn from it, especially in vîew of the fact that the offense charged 
against the défendant is a crime,-— an offense involving moral turpitude. 
In such cases the rule is well settled that when the évidence is as capa- 
ble of an interprétation which makes it consistent with the innocence of 
the accused party as with oine Consistent with his guilt the meaning must 
be ascribed to it which accords with his innocence ratherthan that which 
imputes to him a criminal intent. Morris v. Takott, 96 N. Y. 100; 
Jaeger v. Kétl^, 62 N. Y. 274; PoUock v. PoUoek, 71 N. Y. 137; Orook 
v. Rindskopf, 105 N. Y. 476, 12 N. E. Rep. 174. 

The only remaining évidence of the case is that tending to show op- 
portanity. The plaintiff testified that, suâpecting his wife's unfaithful- 
ness, he foUowed her one morning, accompanied by a young man, a 
étranger, whom he hired for the occasion. That he saw her enter the 
Cosmopolitan Hôtel, by the ladies' eijtrance. Thereupon heentered thè 
hôtel himself, by the main entrance, into the restaurafit; thence went to 
the clerk's desk, looked over the register, to see if he could trace any 
names, statedhis case to the clerk, who referred hini to the proprietor, 
fôund the latter, and, with his permission, accompanied by the clerk, 
went upstairs, into the hallway outside of room No. 59. The door of 
No. 59 wâs shut, but through the fan-light over the top he heard vbices 
"within, one of thèse voices being that of his wife. He understood what 
Iras said, but did not state it, not being asked by either side so to dô. 
He then left the hall-way, returning, âfter a considérable time, with a 
détective and the yoUng man. They took post in a room adjoining, a'ùd, 
after another long interval, entered room 59, which they found unten- 
anted, the bedclôthes tumbled, a Champagne bottle and two wineglasses 
standing on the table, and his wife'a parasol in the âre-place. On his 
Way home that evening hè met his wifé on the train. He did not see 
thé défendant that day, except, perhaps, at Ramsay's in the evening. 
With regard to this narrative, two suggestions are pertinent. In the first 
place, it is testified to only by the plaintiff. Himself an interested withess, 
he does not seek to corroborate his stat0ments by the évidence of the 
young man, the clerk, the register, the proprietor, or the détective, nor 
does he attempt to account for the absence of any of them, except the 
boy, mfra. In GlifUm v. K S., 4 How. 242, itis said that "if the weaker 



744 FEDERAL REPORTER, Vol. 40. 

and less satîsfactory évidence is given and relied on in support of a fact, 
when it ife apparent to the court and jury that proof of a more direct and 
explicit character was within the power of the party, the same caution 
which rejects the secoudary évidence will awaken distrust and suspicion 
of the weaker and less satîsfactory ; and that it may well bè presumed, 
if the more perfeçt exposition had been given, it would hâve laid open 
deficiencies and objections which the more obscure and uncertaiu testi- 
rnony was intended to conceal." Plaintifî's failure to avail of any cor- 
roborative propf, when such, for ail that appears, was readily produci- 
ble, requires us to examine this part of his narrative with more than or- 
dinary caution. In the second place, it will be noied that, so far as 
above set fprth, plaintiff's étalement of occurrences at the Cosmopolitan 
Hôtel does not implicate the défendant. What is it that connects him 
therewith? The additional statement of the plaintifif that he recognized 
one of the voices which he heard through the fan-light as that of George 
I. Ryerson. Though he knew défendant well, he was not particularly 
intimate with him, — had no such acquaintanceship with the tones of 
his voice as he may be assumed to hâve had with those of his wife's. Be- 
yond this statement of plaintifî's opinion, however, as to the identity of 
the voice of an unseen speaker, there is not a scintUla of évidence Connect- 
ing défendant with the transactions at the Cosmopolitan Hôtel on the 
llth of August. Upon this point, as in regard tothe letters, plaintifF is 
the sole witness. To sustain a verdict in such an action as this solely 
upon the évidence of the plaintiËF, who testifies, not to facts, but to opin- 
ions, and to opinions formed at a time when his mind was excited, and 
his judgraent prejudiced by the passions of jealonsy, shame, and anger, 
would be çontrary alike to reason and authority. 

, This verdict is npt sustained by ftie évidence, and should be set aside, 
especially where, as in this case, it bas, perhaps, been induced by mat- 
ters not in proof. On the third day of the trial, plaintifF, who had en- 
deavored unsuccessfully to subpœna defendant's wife the evening before, 
called the laarshal to the sta,nd, and undertook to prove by him, before 
the jury, what efforts he had made to find her. This was proniptly ex- 
cludedé- Again, at the close of defendant's case, plaintiff moved on afii- 
davits for leave to reopen his case and to examine a new witness, the 
young man who accompanied him to the Cosmopolitan Hôtel, and whom 
he had not called. in chief. This was refused, on the ground that it ap- 
peared by the plaintiff's own statements, and by the city directories, 
that he might easily hâve procured the witness' attendance by the first 
day of the trial. So, too, plaintiff was, on the objection of defendant's 
counsel, refused leave to reopen his case by recallipg witnesses, and ex- 
amining them, as to new matter not developed on cross-examination. 
The results of ail thèse applications were before the jury, and, no doubt, 
led them to suppose that teatimony damaging tothe défendant was thus 
kept out of the case by,his objection. Beyond the statement that they 
"might not draw inferences without actual facts to support them," the 
jury were not specially cautioned against giving any weight to supposed 
testimony not before them, the court assuming that they possessed a 
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higher degree of intelligence than they seem to hâve displayed; and this 
extraordinary verdict may find its possible explanation in a préjudice 
excited by defendant's insistence on a strict application of the rules of 
proof. By whatever cause it was induced, however, it is clearly not sus- 
tained by the évidence, and should be set aside. 

Allusion was niade upon the argument to the déniai of defendant's mo- 
tion to take the case from the jury upon the whole proof. Counsel re- 
fer to a rule familiar to state practice, viz. , that where the court would 
set aaide a verdict if against the défendant, it should nonsuit when asked 
80 to do. A nonsuit in a state court and a direction of a verdict for de- 
fendant in a fédéral court, however, do not leave the plaintiffin thesame 
position. In the one case he can pay up his costs, get together more 
évidence, and sue again; finding in the nonsuit no bar to his recovery. 
To such new action, howevet, the judgment entered upon direction of a 
verdict in a fédéral court would be a bar. Insurance Co. v. Broughton, 
109 U. S. 121, 3 Sup. et. Rep. 99; Oscanyan v. Arms Co., 103 U. S. 
26 1 . In denying the defendant's motion to direct a verdict in his favor, 
it was stated that such déniai was induced by the considération that the 
défendant was not thereby irreparably prejudieed, the motion for a new 
trial securing him against any wrong from a verdict founded on insuffi- 
cient proof. At the same time, it appeared to the court that, in View of 
the suggestion of additional proof made on the motion to reopen the case, 
it would be unfair to the plaintiff to prevent him from going to a jury 
either in this case or in any other. He might hâve been irreparably in- 
jured by the direction of a verdict. Let the verdict be set aside. 



pREBLE r. Bates et (d. 

(Ctreutt Court, D. Massachusetts. December 10, 1889.) 

1. BiM. op BxcBPTioNS— In Fbdebal Cocbt— Fiuno. 

A bill of exceptions, so fàr as regards the duty of the attomey taUng It, Bhonld 
be considered as filed when taken to the clerk's ofBce and placed in the hands of the 
proper offlcer for flUng. The form of indorsemeut placed on It by the cJerk is im- 
material. 
S. Same. 

Bev. Bt. U. S. i 914, reguirlng the pleading, practice, and forms in the circuit 
court to conf orm as near as may be to those of the courts of the state in whlch it is 
held, does not govern the préparation and perfecting of a bill of exceptions. In re 
Iran Co., 9 Sup. Ct. Bep. 150, followed. 
8. Same— Time op PBBPECTiNfl. 

In the fédéral courts the rule is tbat the biU of exceptions must be signed at the 
term in whicb judgment was rendered, not the term at which trial was had. , 

At Law. 

L. 0. Southard and B. F. Butler, for plaintiflf. 

Samuel Hoar, for défendants. 

GoLT, J. The question now before the court is whether a Mil of ex- 
ceptions can be allowed in this case. A verdict was rendered for the 
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, plaintiff December 20, "1888, and qo December 82', the counsel for the 
plaintiff consenting, 20 d^ys were allowed the défendants within which to 
file a bijl: of exceptionp, ; On January 11, 1889, or within the 20 days, 
the çwngel for the défendants took their proposed billof exceptions to the 
clerk's office of the circi^t court» and handed it tothe deputy-clerk, who 
then wirote across it, in pencil, the foUowing menjorandum,; "Rec'd Jan. 
11, 1889." The objection is made that this was not a filing of the bill 
of exceptions, and that consequently no bill is now before thé court. I 
cannot see the force of t^iis objection. Sp far as thQ counsel for the de- 
fendjint^is concemed, the' bill should be considered as filed when taken 
to the cjerk's office and, plaeed in the hands of th^ proper officer for 
filipg. iThe form of indorsement which the clerk, as a œatter of practice 
or of convenience, puta uppn the paper is immaterial, and cannot affect 
the rights pf thç parties. , Whether notice was given thç plaintiff's coun- 
sel of tbe filing 6î the bill, or a cppy was served uppn him, or whether 
what waç dpne vyas in cpnformity with the practice in the state courts, 
(Pub. St. Mp«s.S47,)are!^o immaterial; becausethe practice and rules 
of the state, court do not applytpproceedings in the circuit court, takpn 
for the, p\;ijrpose of reviewing ip the suprême court ajudgnient of the cir- 
cuit çoiart j japd sucb rules aod practice, embracing ^hp préparation, per- 
fectipg,8ettl|flg,aJid signingpf a billof exceptions, are iiot within section 
914 of the jîevised Stat\ite8. Inre IrmCo., 128 U.:S. 544, 553, 9 Sup. 
et. Rep, 15Q., ,., , ,,_;.. .,,., : ,,; : ■: 

. The cpùpseî for the j)lp,intiff ra,ise8 the furt}ie!i;, objection to the allow- 
ance pf japjr bill of exceptions in this case, that, a bjllpf, exceptions can- 
not be signed after the term at which the trial took place, except with 
the consent of counsel, or the express order of the court, and that in the 
présent case more than one term bas elapsed since the trial. After a 
careful examination of the cases referred to by counsel, I conceive the 
rule to be this, — that a 1^11 pf exceptions must be signed at the term in 
which judgment was rendered. This rule is subject to certain exceptions, 
dépendent ùjfjôn spécial circumstances, whièh, hbVIèvèr, it is not neces- 
sary to consider in this case, ,1 adnait that the expression is gometimes 

' used,"atthe term the tï4ai was had,'' as distinguished from thé phrase, 
"at thC; teiidi jtid^mèlit VRajSiendered.;' Thé true't,Ule, however; is stated 
by Chief Justice Waite, in Muller v. EMers, 91 Ù. S. 249, in the follow- 

, inglarigui^ge; .,,,,, _ , •,,,.,, ^_., :■;,, ■.,•■!.•;- ^ ,\ \; .■■: 

' "Ai éiitl^:$a'^altàn y^U, S., 9 Wheat. 651, the ppw:er to reduce exceptions 
taken ai the mal to fôrih, âiid to hâve theno signeii and filed, was, under or- 
dinary circumstances, conflned to a tlme not later than the term at which 
the. judgment was rendered. This, we think, is the true rule, and one to 
which' theré should bé no exceptions, i*ithout an express order of the court 
during the term, or consent of the parties, save ander very extraordinary cir- 
cumstances." 

In the présent case the motion for a new trial v\^s not finally disposed 
of until October 12, 1889, and no judgment bas as yet been entered upon 
.iihevei-dict. -, Assoon as the rnotionifor a new trial was ovèrruled the 
defend>u»tig,'i,eo,unael/asked to bave yaeii; bill, of exceptions alipwed. The 



considération of the bill of exceptions was unnecess^ry until the motion 
for a new trial was decided, because that motion might haVe been granted, 
when the exceptions wôuld fail, as a new trial would take place. The 
course of proceedings in this case shôws the reaaon and justice of the rule 
that it is the term at which judgment is rettdered, rather than the term 
at which the trial was had, that a bill of exceptions must be signed. 
For thèse reasons, I shall hold that the bill of exceptions ià this case, 
filed by the défendants with the clerk, is properly before the court. 



Gordon et al. v. Magone, Collector. 

(Circuit Ctrwrt, S. D. New York Deoember 6, 1889.) 

1, CÙSTOMg DnTIES— APPEAISEMENT— FOBEIGlî MONET — Shanohai Taels. 

Small masses of silver, not always uniform ia size, nor regular in sbape, Irat eoa- 
forming generally to an oval sbape like that of a hat turned upside down, or of a 
Chinese shoe, marked by an ofiioer selected by tbe consensus of Cbinese bankers 
witb cbaracters indicatiug tbé flnenëss, and tbe otimber of taels, or the weigbt of 
the silver tberein, and circulated in China as tbe only money (^ account, are coins 
of China; and the value of a tael of the same is a proper subject of annual estima- 
tion, by the direetor of the miut, and of proclamation on the Ist day of January by 
tbe seoretary of the treasury, within the meaning of BeotionS564, Kav. St. U. S. 

2. Bame— Pboclamation as to Value. , , 

H thé value of a forei^n coin be estimated by. the director of the mint npon the 
basis used by him in estimatlng the values of Other foreign cOins'of tha same métal, 
prodaimed by thé seoretary of the treasury on the Ist day of January of any year, 
and be proclaimed by the secretary of tbe treasury during a subséquent month of 
tbe same year, tbe director, ^n the absence ot any proof to the contrary, will be pre- 
sumed to nave perfôrmed his entire duty, and to nave made such estimation of the. 
value of such foreign coin at the time required by said section 8564, and the procla- 
mation, during such subsecLuent month, by the secretary of tbe treasury of iti valu«' 
80 estimated, is a compUanc^e by him with the requirements of that section» 

At Law. Action to recover back duties. 

The plaintiffs made one importation Augnst 28, and another Septem- 
ber 21, 1886, into the port of New York, from Shanghai, China, of 
certain dressed furs, which were invoiced in Shanghai taels. The dé- 
fendant, as collector of custonis at that port, pursuant to the décision of 
the treasury department, (S. 6839,) made April 3, 1885, converted the 
taels at the rate of $1,175 each into money of accduht of the United' 
States; a&d on August 28 and September 22, 1886, respectively, the du- 
ties in the case of theseimportations, as estimated by the proper officers, 
at the légal rate thereof, on the amounts of such money so obtained, 
were paid by the plaifatîffs to the défendant as such collector. On Jan- 
uary 81 and February 1, 1887, respectively, the duties in the pase of 
thèse importations were liquidated by the proper officers at thé same 
amounts as the eâtimatèd amounts. THerealter, within the tiine re- 
quired by law, the plairitiflFs protested against the exaction of duties on 
thèse amounts, daiming that duty should havé been exacted on amounts 
Bo obtained by oonverting thèse tàels iiito money ôf account pf the 
United States, at thè rate of$L 1094 éàch; and, having made àppeals 
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which were decided adversely to them, brought this suit to recoVer the 
duties exacted, on the diflference between the amounts of money of ac- 
count of the United States obtained by oonverting iato the same thèse 
taels at the rate of $1.175, and the amounts of such money to be ob- 
tained by oonverting into the same thèse taels at the rateof 1.1094 each. 
Section 3564, Rev. St. U. S,, provides that "the value of foreign coin, as 
expressed in the money of account of the United States, shall be that of 
the pure métal of such coin of standard value; and the value of the 
standard coins in circulation of the varions nations of the world shall be 
estimated annually by the director of the mint, and be proclaimed on 
the Ist day of January by the secretary of the treasury." 

On the trial, the plaintiffs, to establish that the value of thèse taels 
was as claimed by them iq their protest, put in évidence a treasury cir- 
cular which was issU^d between the dates of the importations in suit 
and the dates of tbeJiquidatipn of the duties paid thereon, and of which 
the following is a copy: 

"GiKOULAK. ' 

"Value of the Shanghai Taél. 
" 1886. Department No. 144, Division of Customs. 
"Treasury Department, Office of the Seoretaey. 

"Washington, D. G., October 16, 1886. 
" jTo Oollector of Customs and Othèrs : Under the décision dated Aprîl 3, 
1885, (Synopsis, 6839,) the value of fie Slianghai tael for custom-liouse pur- 
pOSes was flîçèd, by the advîcè of the director of the mint, at $1.17 6-10. The 
director o£ ttie mint now reports that, upon the basis used in estimating the 
value of foreign silver coins speciQed in the cireular of Japuary 1, 1886, the 
value of the Shanghai taelwould be $1.1094. This vàluë ($1.1094) should be 
à^opted,, therefore, by custom-house offlcers for the tael mentioned, in cases 
of Importations oc withdrawals made after the date of thèse instructions, and 
the value heretbfore attached to other Chinese taels Wiir be reduced in the 
same proportion. 0. S. Faieohild, Acting Secretary." 

It appeared from the testimony of the defendant's witnèsses that the 
S^pghai tael was $66 grains, or about an ounce and one-third, of silver; 
ti;»ai; fifty of thesCjtaels was a large lump, and one tael was a small lump, 
of silver;. that eaphof thèse lumps of silver was oval,,flhaped,—- shaped 
Soîuewhat li^p a hat turned upside down, or like a Chinese shoe, and 
qalled "sycee;" that thèse lumps of silver had stamped or written there-: 
on, or written on a pièce of paper pasted thereon, marks or characters 
indiçàting. the .fineness of the silver, and the weight or number of taelsi 
therebf;, thét thèse marks or characters ; were so put on by what: was 
c'alled the ÏÇqom; Koo ofRce, which was appointed: by the consent and 
s^^içtion pf, the Chinese bankers, and ppgsibly of the Chines© govern- 
rnent, thpugh it was not a regular govemoment office^ that, as witnèsses,' 
upderstpod, fny private person coul<i,melt up a lunip of 'Siïverj and; 
^ye such np,a|i;ks or characters put oiji.it by that iofBoej; that thesé, taels- 
wi^^e npt C9in,;but weight; that thçy were the eurrenoy or money in; 
vhich.aU accounts were kept in Shanghai; that there were in China, ibe- 
^idestijLe, Shanghai tael, the Chefoo tael, ithe Tien Tsip taél, and^v&cious 
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other taels; that thèse other taels were also lumps of silver of différent 
shapes, stamped or marked in a similar way to what the Shanghai taels 
were; that they were not coin, but weight, and were, in the respective 
parts of China in which they had their origin, the currency or money 
in which ail accounts were kept; that ail thèse différent taels were re- 
garded in China as having différent values; that each of them was of 
less value than the haikwan tael, or government tael, in which duties at 
the custom-houses in China were estimated; that, in other words, it took 
the ordinary tael and some fraction thereof to equal in value a govern- 
ment tael; that the foreign value of ail of thèse taels fluetuated as the 
value of silver fluetuated in London, but their value in China did not 
fluctuate; the copper cash, or tsien, as it was called, having certain Chi- 
nese characters on it, and issued by the différent provinces of China, 
was its only coin; that there were a great many différent issues of cop- 
per cash, of many sizesand qualities; that the copper cash was one thou- 
sand parts of a tael; that, like the Mexican silver dollar, it varied in 
value in China from time to time, the tael bejng: the only standard of 
value, and was bought and sold the saœe as merchandise. 

Both sides having rested, the defendant's counsel moved the court tp 
direct the jury to find a vei'dict in favor of the défendant on the following 
grounds: (1) That as the taels in suit, as app^ars from the évidence 
therein, are not coin, but currency, no power by sectiçu 356,4, Rev. St., 
or any other law of the United States, was given to the director pf the 
mint to estiraate, and to the secretary of the treasury tP proclaim, their 
value; (2) that if the value of thèse taels were a proper subject of esti- 
mation by the director pf the mint, and of proclamation b}' the secret?>ry 
of the treasury, the time of such estimation and proclamation was, by 
section 3564, Bev. St., for the year 1886, limited to the Ist day of Jan- 
uary of that year, and any such estimation or proclamation made after 
the last-mentioned day was null and void and of no effect for any pvtr- 
pose during that year; (3) that as treasury circular No. 144, issued Ôc- 
tober 16, 1886, is the only thing in the case upon which the plaintiffs 
rely to establish the value of the taels in suit, there is no évidence in the 
case to show that the value of thèse taels, as taken by the défendant, as 
collector of customs, was not the true value thereof; and (4) that the 
plaintiffs hâve not proven facts sufBcient to entitle them to reeover, The 
plaintiffs' counsel also moved the court to direct a verdict fpr the plain- 
tiffs. 

Edwin B. Smith and D. I. Mackie, for plaintiffs. 

Edward Mitchdl, U. S. Atty., and Thomas Gremwood, Asst. U. S. Atty., 
for défendante 

Lacombe, Circuit Judge, {oràlly.) I shall followthe ruling which I 
made in the other case. Gordon v. Hedden, May 7, 1889.' , It is not 
essential to a coin that it should bear the date of its issup, hprihat it 
ehould bear the name or insignia of the sovereign, nor that it should be 

^o opinion flled. 
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of any partîcùlar forriiVïl'or that its counterfeiting be mMe a crime by 
statute. lû this case it appears that in China small lùasses of silver, not 
always unifbrm in si^e, n'or regular in shape, but conforming generally 
to the design which the witness drew for us, are brought to an officer to 
be weighed and assayéd. That ofBcer is not directly ah appointée of the 
government, but it seems to acquiesce in his discharging his fanctions. 
Hé isselected by a, consensus of the leading members of financial and com- 
mercial houses, and it is his duty, after examihing éach mass, to inscribe 
on it a statement of its weight and fineness, predicated on the tael as a 
standard. Thus upoû each separate mass (called "sycèe") it is stated 
that it contàins five tàels and two-ténths, or three taels and one-seventh, 
or whatever may be the fact. Thèse shoe-shaped pièces of silver, thus 
marked, circulate as the only money of account. They seem to be prop- 
erly within the provisions of section 3564 of the Revised Statutes referred 
to, being of a substance îhtrinsically valuable, and as readily comparable 
with bur standard as are the varions gold and silver tokens of other coun- 
tries. Such seems to h^ve béèn the view taken at the mint, for the di- 
rector has made the 'compàrison and détermination as tô the Chinese tael, 
'both in 1886 and 1886'. There is no force in the contention of the dé- 
fendant that a rétrospective effect will be given to the proclamation of 
the secretary of the treasury if the plaintifFs' views are sustained. It ap- 
pears in proof by the proclamation of October 16, 1886, that the di- 
rector of the mint made the deterrhihation of value which he was re- 
<iuired to do. When, as matter of fact, he made such détermination ia 
not stàted in the proclamation, and doesnot appear in proof. The stat- 
uts directéd' him to make such détermination in January of 1886, and, 
in the- absence of arty prooîto the contràry, it will bé presumed that he 
pèrformed his entire duty, and made the détermination at thé time when 
the statute directéd him tû. A verdict is directéd for the plaintiffs for 
the fall amount claimed. 



United States *. Holmes. 

(.Vtgt/iict CowH, E. D. Missouri, E. D. December 26, 1889.) 

1. POST-OFTICR— DBTAIKINO LBTTEII— IlTDIOTMBNT. 

. . ; /Ati inaictment against apostmastër, nnder.Rev.St. tT. S, S 8S0O, for âetalnlng 
mail, is sufflcient If it allège in the words of the statute that the letter in question 
was unlawfully detained, with iutent to prevent its arrivai. It need not aver that 
the letter was Knowlngly and wiUfnlly detained. 

= ' ïhe iûdlctment allegîiig that the letter was detained two daya, "with inteut to 

: prévaut the arrivai and oéUvery of the «ame " to the person addressed, the oflense 

was complète, alùtough at the expiration of that j^riod theie ma; bave been a 

■ t^angeotilurpose. ' "■ '■ 

On Demurrer to Indictment. 
Thos. P. Baskaw, for défendant. 
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(reo. Z). Eej/woWs, U. S. Dist. Atty. 

Thayèr, J. 1. The indictment in thîscase îs în the language of tbe 
statute, (section 3890, Rev. St. U. S,,) and charges the défendant, wliô 
was at the time postmaster at St. Charles, Mo., with unlawfully detain- 
ing, for the period of two days, in his post-office, a certain letter ad- 
dressed to the first assistant postmaster gênerai, Washington, D. C, the 
posting of which was not prohibited by law, with intent to prevent the 
arrivai and delivery of the same to the person to whom it was addressed. 
Relying on the décision in U. S. v. Carll, 105 U. S. 611, the defendant'a 
counseî has demurred to the indictment because it is not averred that 
the letter was knowingly and wiUfuUy detained. The two cases, how- 
ever, are not parallel. In the Carll Case, which was an indictment, uu- 
d«r section 5431 , for uttering forged securitiea of the United States, with 
intent to defraud, the court held that no offense was committed, uftless 
the accused knew that the security was forged when he uttered it, al- 
though the statute in question did not in terms require such knowledge 
to be shown, to warrant a conviction. It also held that it did not nec- 
essarily foUow that the accused knew that the instrument was forged or 
counterfeit, although it was uttered, as alleged, with intent to defraud; 

, that the accused might bave supposed it to be a genuine security,reven 
thougb be uttered it in exécution of a fraudulent purpose of sonje sqrt. 
Hence it was ruled that an indictment in the very language of the stat- 
ute was bad, it being essential that it should appear that the accused 
knew the security to be forged or counterfeit. The reasoning does not 

, seem apidiçable to the case now under considération. It may be con- 
çeded that the défendant in the case at bar did not commit ah ofiei^çp, 
if the détention of the letter was accidentai; but it is not possible iocon- 
ceive how the détention could hâve been unintentional or unknown to 
tbe défendant, if, as tbe indicttnent avers, it >wàs detained by hipi wi^h 
intent to, prevent the arrivai ar;id delivery of thp same. The case is pne 
in which the faot that the wrôngful act in question was done knowingly 
and intentionally is necessarily implied froni thç intent with Which the 
act is said to ha,ve been done. For that reasofl ^hè court holds that it 
was sufficient tb allège, in tbe wôrds of thë statute uiider which the iii- 
dictment.js drawn, that the letter in question wa,s unlawfully detained, 
^ith intent to prevent its arrivai, etc. 

2. It is further insisted that it is manifest from the whole indictment 
that the accused did not intend to altogether prevent the arrivai and de- 
livery of the letter, but merely to delay delivery, ànd hencé that the in- 
dictment should bave been drawn, under section 3891, for detaining or 
delaying inail matter. Without stopping to inquire whéther, under 
section 3890, ap intent to perpetualîy detain must.be shown, or whether 
;an intent to, detain temporarily will sufiice, the answer to the objection 
is that the. détention for two days is alleged, in the very language of the 
statute, to bave been "with intept to prevent the arrivai and (lelivery of 

, jthe same" to the person addressed. If detained, even for 'tha,t period, 

j,,ijrith intent to altpgether prevent delivery, the offense was conjpleie, al- 
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though at the expiration of that perîod there may hâve been a change 
of purpose. The demurrer, in my opinion, is not well taken, and is 
therefore overruled. 



Unïted States v. Doesey. 
(District Court, S. D. Mississippi, M. D. November Term, 1889.) 

1. PoST-OfMOB— ROBBEKT FROH MAILS— DbOOT LeTTERS. 

The use of test or deooy letters by inspectors of mails, for tho purpose of asoer^ 
taiuing the deprefJators upon the mails, is proper and justifiable, as a means to that 
end. 

2. Same. 

The abstracting, f rom a letter in s registered mail package, of a silver certificat», 
by a railway postal olerk, af ter he bas reoeived it as such, and while in bis posses- 
sion, to be convéyed by him as other registered mail, though plaoed there to give 
him opportunity to take it, if heso chooses, Is a violation of section 5467. 

{Stillaims by the Court.) 

Motion for a peremptory instruction to the jury to retum a verdict 
of not guilty. 

A. M. Lee, U. S. Atty, 
CoiHhoun & Cfrem, for défendant. 

HiLL, J. The question submitted to the court for décision arose 
upon the defendant's motion to instrûct the jury to return a verdict of 
not guilty. The indictment makes the foUowing averment: 

"That the défendant, George P. Dorsey, on the 15th day of.May, 1889, in 
Ihis district, and within the jurisdiction of thia court, the said George P. 
i)orsey being then and there employed in ,the postal service of the United 
States, in the capacity of a postal clerk, a certain registered package num- 
bered 39, post-niarked Shellmound, Miss., and directed to Messrs. Eyrich 
& Op., New York, and purporting to be signed by Mary Winford, in whicb 
said letter was inclosed a certain United States silver certiftcate, of séries 
1880, lettered B, and numbered 7,537,482, and of the dénomination of ten 
dollars, and which said package hi^ not been delivered to the party to whom 
it was addressed, unlawfully and felonionsly, be, the said Dorsey, the said 
certificate out of the said package and letter then and there did steal, contrary 
to the form of the statute in auch case made and provided, and against the 
peace and dignity Of the United States." 

To which indictment the défendant has pleaded not guilty. It is ad- 
mitted by the district attorney, on thè part of the United Stateâ, that 
the package, letter, and certificate were prepared by Pettigrew, thenact- 
ing as an inspector of the mails of the United States, and whose busi- 
ness was then to detect déprédations on the mails of the United States, 
for the purpose of detecting thèse déprédations on the railway route 
between Greenwood, in Leflore county, and Jackson, Miss., and not for 
the purpose of being convéyed by the mail to the persons addressed on 
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the back of the letter containing said silver certificate, but that it was 
intended to be placed in the hands of the postmaster at Greenwood, and 
by him delivered to the postal clerk at Greenwood, to give the postal 
clerk an opportunity to embezzle said package and letter, and to steal 
said silver certificate, after he sbould hâve received thesame, and befpre 
the delivery thereof to the transfer postal agent at Jackson, Miss. The 
évidence of Pettigrew, the inspecter, and the postmaster at Greenwood, 
is that the package known as a "registered" envelope, or package, con- 
taining the letter in which was , inclosed the certificate described in the 
radictment, was delivered to the défendant, then acting as the postal 
clerk on the said route from Greenwood to Jackson, Miss. The uncon- 
tiadicted testimony further is that tiie package described in the indict- 
ment was delivered by the défendant to the transfer clerk at Jackson, 
and that it was after wards delivered by him to said Pettigrew and to 
McDonald, another inspecter in the mail service, engaged with said Pet- 
tigrew in the examination of mail déprédations on said route. The 
testimony of said Pettigrew and McDonald is that they opened said pack- 
age and letter, and found that the same had been opened, and the silver 
certificate inçloâed therein had béen abstracted, and taken out of the 
same. There bas been much other testimony on both sides, but which 
need not be stated in the considération of the question raised by this 
motion. 

The questions are: Mrst, Was this package, letter, and certificate 
such mail matter as is embraced within the meaning of section 5467 of 
the Revised Statutes of the United States, under which the indictment ia 
pre'dicated? Secmdly. Was the same intended to be conveyed through 
the mails of the United States, and the embezzlement or stealing of 
which by an employé in the mail service, into whose possession the 
same might come, constitutes the ofiense under said statute? AU the 
décisions that I hâve found on the question of the right and propriety of 
using test or decoy letters to detect déprédations on the mails of the 
United States, or those of other governments, justify their use, and for 
the reason that there is no other department of government in which so 
many persons are so directly interested, but there is some difièrence of 
opinion in référence to whether or not a package or letter, so used, and not 
intended to be received by the party to whom the same is addressed, the 
embezzlement and stealing of which, with the inclosure, is intended by the 
statute to be embraced, is the subject of embezzlement and larceny, within 
the meaning of the statute. The décisions mainly relied upon on the part 
of the défendant to sustain the motion are the récent décisions of Judge 
Speer, of the Southern district of Georgia, in the case of U. S. v. Denicke, 
35 Fed. Rep. 407, and of Justice Hablan, in the case of U. S. v. Mat- 
thews, Id. 890, and the cases referred to in the opinions in thèse cases. 
The décision in the first-named case is in point; and, if it is the law, 
will sustain defendant's motion, and some of the expressions used by 
the learned justice in the last-named case, if applicable to the facts in 
that case, would give the position some support; but the only question 
in that case was, whether it was intended that the letter should be con- 
v.40F.no.l3— 48 
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vey,ed,by,iaail at ail, but.seized before it entered into the mail. The 
justice, in the conclusion of the opinion, uses thèse words: 

"My. décision resta upon the ground that there was évidence tending to 
show that the AVeidnerletter was net intended to be conveyed by mail, and 
that the district court erred in not leavingit tothe juty to détermine, under 
ail the évidence, whether it was iiitended to fce so conveyed. The question 
presented is, I admit, a closeone; but my best judgment favois thisconstruc- 
tionof thesiatute, as tbeonemost likely togivéeiïectto the will of congress." 

I hâve a very high regard for the légal opinions of Justice Hablan, 
and would hesitate long before disagreeing with him, in a case where he 
was himself fully isatisfled with hia own conclusions, which I.infer he 
was not in this particular case, though, under ihefacl^ in that case, his 
judgment was right; that is, the question of the intention that the let- 
ter should go into the m^il, under the fecta proven.should hâve been 
left to the jury. I alsp hâve a high regard for the légal opinion of 
Jiidge Speeb, but am çompelled to act upon my own convictions in ail 
cases in which î am not boùnd by the décision 6f higher tribunals; and, 
while there are décisions pu both sides of the question, I am satisfied 
that the opinion ofjudge BEpwN,concurred in by Circuit Judge Jack- 
son, both of whom are among pur mp^t learned and able jurists, an- 
nouncing the rule which it is àdthitted is adverse to the motion in this 
case, is sustairied by a weight of both authority and reason which out- 
weigbs that prpduced in faypr pf their motion, which opinion will be 
fouiici in the case of U". S. v, Wi^ht, 38 Fed. Rep. 106. The evil in- 
tended tp be prëvented by tjie statute is différent frpm that in case of a 
commpn-làw làfceny, It is tO; prevent breaches of trust by those in- 
trusted with the mails pf fhe tJnited States,-^ branch of the public 
service in which almost every pjan and WQi^ian in the United, States has 
a direct ihterest. Thp purposé pf the statuteis that allmailable matter 
intrusted to any of the emplpy'es, officers, or agents in the postal serv- 
ice, shail, without any interférence with it, save that , required in its 
neçessary transportation, be cpnvéyed from the place, where it is deliv- 
eréd to tl^e officers, agents, anid euîployes of the mail service to the point 
of destination, by the first prâqticable means; and any unauthorized in- 
teirference with ?uçh mail in^tter,aiid itssfife and s^peedy transporta tion, 
Isa groSs breach pf trust, if. ctpâe by any of sucK employés or agents, 
and to prevent which was the. purpose of congress in the enactmenlpf 
the statute. The evideuce shows that this pac%ge and, contents were 
dulyplacedin the possession pf the postmaster at Greenwood, and by 
him delivéred to défendant, as the postal clerk, to be by him carried in 
the mail, as other mail matter, tp be delivéred tO thp transfer agent in 
Jackson, j'ust as were pther packages of the same kindi This is admitted 
by the défendant. And the package was so carried and delivéred; that 
is, the package; aiid the letter conveyed in it were so carried and deliv- 
éred, and not ihterceptéd by the inspectors until after the delivery to 
the transfer iagént at Ja.çkson. , As to what was doue after this, is not 
embràced in the presesnt inquiry. Tlie_ uncontrpv.erted facts shown by 
the jroof, in my 6p.ii^i,6n, establish the fact th&t the letter and certjlj&- 
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cate inclosed in the registered envelope were intended to be conveyed in 
the mail on that route, within the meaning of the statute, and that it 
"is no défense to the défendant that the purpose was to give him an op- 
portunity to rifle its contents, if he eaw proper to do so, though this 
■was the only purpose of its being placed in his possession. This posi- 
tion, I am satisfied, is maintained by both authority and reason. The 
question, in nearly ail the cases relied upon by defendant's counsel, was 
as to whether or not the letters or mail matters were intended to be placed 
in the mail for transportation, and therefore they do not apply to the 
facts in this case; and, so believing, I feel constrained to overrule thé 
motion of défendant, to peremptorily instruct the jury to retum in his 
favor a verdict Of not guilty. I am gratified that this case is in the dis- 
trict court, and that a writ of error can be obtained from the circuit judge, 
to remove the case to the circuit court, where that court can correct any 
errors which I hâve made. I will endeavor to instruct the jury that any 
errors I may commit will appéar in such way as to enable the circuit 
court to understand and correct them, as I would very much regret thàt 
the défendant should suSer for any error of mine; that is, if a verdict 
should bo returned against the défendant; but, if in his favor, my error 
in this ruling, as to him, will be harmless. 



United States v. Smith. 
(Circuit Court, JSl. D. Virginia. Deoember 28, 1889.) 

1. IinrOBIUTION— INITAHOUS OFFBNSEB. . 

Any offense inyolving imprisomnent in a gênerai state-prison or penltentlary te 
inf amous, and cannot be prosecuted bv information, under the first clause of the 
flftb amendaient Coast. U. S., wbich déclares that "no person shall be beld (o an- 
BWer for a capital or' othérwise Inf amous crime, unless on a presehtment or liidict- 
ment of a grand jury. " 

8. BaW6— RjSHT TO Pile INÏ-OBMATJON. 

The right to file an Information is not a prérogative of the proseontor's ot&œ. 
The district attomey must first bave leave of court ; and the court may require him, 
before g^anting ieave, to bring the accused before the court to show cause, if cause 
there be, against the filing of the Information. 

Qn Motion for Leave to File Information for Violation of Rev. St. U. 
S. §5506. 

T. R. Borland, U. S. Dist. Atty., and L. 0. Brislow, Asst. U. S. Diat. 
Atty. 

à. F. Merediih, James Lyons, aaà Meade Haahim, for défendant. 

HtTGHES, J. The information which the United States attomey moves 
for leave tofileinforms the court and charges that the accused did, at 
ilïe élection held for a représentative in congress in Ëichmond on the 6th 
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day of November, 1888, unlawfuUy hinder, delay, prevent, and obstruct 
certain citizens named from voting in the said élection. The information 
is founded on section 5506 of the United States Revised Statutes, which 
denounces as the punishment of the offense charged a fine of not leaa 
than $500, or imprisonment for not less than one month nor more than 
one year, or both fine and imprisonment. A preliminary question raised 
in the argument was whether the district attorney may of right, by virtue 
of his officiai prérogative, file informations charging citizens with offenses 
brought officially to his knowledge. This cannot be donc, uiider the 
rules and practice of this court, except upon previous complaint under 
oath, after opportunity bas been given the accused to appear before the 
examining officer, and to confront the witnesses testifying in support of 
the complaint. This requisite œakes it necessary that the district attor- 
ney shall hâve leave from the court to file an information; and, if it is 
within the discrétion of the court whether to grant the leave or not, then 
the right to file is not a prérogative of the prosecutor's office, and the 
court may require him, before granting leave, to bring the accused, by 
rule or other proceeding, before the court, to show cause, if cause there 
be, against the filing of the information. A fortiori is this the case where 
the objection is not merely to the propriety or expediency of that method 
of proceeding in this particular case, but is to the jurisdiction of the court 
to entertain the information at ail; which latter is the objection made in 
the case at bar. The grand jury represents the public conscience. If an 
act is committed offensive to the public peace, morals, interests, or pol- 
icy, and is made criminal by law, the grand jury is the institution or- 
dained in the English and American jurisprudence which is empowered 
to take the act under cognizancé, and détermine whether or not the of- 
fender shaJl be prosecuted criminally. It is for the grand jury to déclare 
whether the offense is so grave as to form a case for prosecution or so 
trivial as to be ignored. If offenses are committed which are only private 
or Personal in their character and bearing, they may be prbsécuted'by 
information. This is the original and gênerai distinction between offenses 
prôperly cognizable by a grand jury and those which may be proceeded 
against directly by governmèut, in the person of its public prosecutor. 
It is true that in practice the distinction was not long observed. The do- 
main of the indictment was habitually invaded. Government frequently 
indulged in arbitrary prosecutions, ipstituted on the individual motion 
of the public prosecutor. The practice grew ihto an abusé, and the 
framers of the constitution of the Uniteid States, sensitively tenacious of 
the liberty of the citiien, introduced a provision intô the cfrganic làw in- 
tended as a. protection from arbitrary prosecutions. The first clause of 
thefifth amendment of that instrument déclares that "no person shall be 
held to answer for a capital or otherwise iniàraous crime unless on pre- 
sentment or indictment of a grand jury;" that is to say, that' no' person 
shall be friable for an iufamous offense except on an indictment. In 
subordination to this provision of the constitution, ail pénal aets of con- 
gress must be construed by the. courts. Indeed, they are ail enaeted in 
.contemplation of this provision. An act of eongress Which admirably 
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well illustrâtes the distinction between offenses triable on indictment and 
those triable on information is that which confers jurisdiction on the 
police court of the District of Columbia. This act grants to that court 
"original and exclusive jurisdiction of ail the offenses against the United 
Stales committed in the District not deemed capital or otherwise infa- 
mous crimes ; that is to say, of ail simple assaults and batteries, and ail 
other misdemeanors not punishable in the penitentiary." This act bas 
been cited by the suprême court of the United States as a correct exposi- 
tion of the distinction between offenses that must be prosecuted by in- 
dictment in the courts of gênerai jurisdiction and those which may be 
prosecuted by information or other summary proceeding in courts of 
limited jurisdiction. See the case of Machin v. U. S., 117 U. S. 354, 6 
Sup. Ct. Rep. 777. Many cases came before the circuit courts of the 
United States involving the distinction between crimes triable by indict- 
ment and those by information, before the suprême court was called up- 
on to define that distinction. In thèse cases we held, looking to the 
Word crime in the constitution, that it was the character of the crime 
that constituted the distinction, and not the punishment denounced by 
acts of congress. The circuit courts had held, as I did in U. S. v. 
Baugh, cited below, that if the offense charged is not treason, and is not 
declared by act of congresa to be a felony, and is not of that class of 
misdemeanors which fall within the désignation of. criTnenfalsi, rendering 
the person convicted incompétent to testify in a court of justice, the 
prosecution might be by information. But when the question came be- 
fore the sapreme court for the first time, in 1884, and in two subséquent 
cases, they reversed the judges of the circuit courts, and required us to 
look not.to the "crime," as we had thought the constitution required us 
to do, but to the punishment dèuounced by congress against acts made 
criminal by statute. In Ex parte WUson, 5 Sup. Ct. Rep. 939, the su- 
prême court said, in positive language, as folio ws: 

"Within tlie làst flfteen years, prosecutions by information hâve greatly 
increaseil, and thé gênerai current of opinion in tiie circuit and district courts 
bas been towafds sustaining tbem for any crime, a conviction of which would 
not at common law hâve disqualifièd the convict to be a witness, U. S. v. 
Shepard, 1 Abb. (U. S.) 431; V. 8. v. Maxwell, 3 Dlll. 275; U. 8. v. Blook, 
4 Sawy. 215; U. S.. v. Miller, 3 Hughes, (U. S.) 553; U. 8. v. Baugh,^ Hughes, 
(U. S.) 501, 1 Ted. Eep. 784; U. 8. v. Yates, 6 Ped. Eep. 861 ; U. 8. v. Field, 
21 Blatchf. 330, 16 Fed. Rep. 778; /n re WUson, 18 Fed. Rep. 33. But,, for 
the reasons aÇove statëd, hayîng regard tothe object and the terms of the flrst 
provision of the flfth amendment; [of the national constitution,] as'weli as to 
the history of its proposai and adoption, and to the early undeistanding and 
practice under it, this court is of opinion that the competency of the défend- 
ant, if convicted; tO: be a witness in another case ia not the true test; and that 
no person can be held to aa8wer,witho»t présentaient or indictment by a 
grand jury, for any crime for which an infamous punishment may be imposed 
by the court. Thé question Is whether the crime is one for which the statutes 
authorize the conrttoaward an infamous punishment, not whether the pun- 
ishment ultimàtely awarded is an infamous une. When the acciVsed is in 
danger of béing subjected to an infamous panlshmentk if convicted, he has 
the right tq ipsist that he sbaU not be'put apoin hiS/triaU except on the accu- 
sation of a i^i'and jury." 
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ÏTi àriotherca^è, tbe suprême cotirt ifeiterated that "the test is whether 
the crime is one for wHîch the statutes authorize the cputt to awardati 
infamous punishment, not whethéf the punishment ultîraately awarded 
is an infamous one. Whein the accused is in danger of being subjected 
to an infamous punishment if convicted, he has thè right to insist that 
he sh^ll pot be put upon his trial except on the accusation of a grand 
jury," (Mtcîin v. U. S., 6 Sup. Ct. Rep. 778,)— Tulidg that the pun- 
ishment; not the crime, shall be considered, and that the punishment, 
if infamôtis , makes an indicttnent necessary . The court being necessarily 
called upon to indicate the criterion of infamy, held, fnrther, that pub- 
lic opinion, and not légal and technicial defiûitions, niust détermine what 
punishments are infamous and what not so; adding that "what punish- 
ments shall be considered as înffimous may be affected by the changes 
of publie opinion from oûé âgé to another." Still, thére is nothing in 
the flbstract utterânces of the suprême court which détermines what pun- 
ishmletits do work infamy and what' dô not> That court assumes that 
thé circuit courts had held that thdse crimes which disqualify the accused 
to testify were the only crimes Which fell within the category of "infa- 
mous," This is not strictly sb, for àlI thèse courts had held thât iu ad- 
dition to the crimen faM those' crimes of every grade which the statutes 
dèclared tb be félonies weire infambuS, and should be prosecuted on in- 
dictmeiïts. Overruliûg us generair;^ in ôur practice of looking to crimes, 
and requiiring ûs to look to |>unishments, in determining which were in- 
faûioûs and Which not, the suprême court has not givën us any abstract 
rule to guide us in distingUishing infamous from non-infàmous punish- 
ments, except tô déclare that uûstable public opinion is to govern, and 
not the définitions of text-books, ôr the précédents re^stered by thelaw 
reporters, except those of the èupreme court itself. So far, therefore, as 
the circuit courts are conCèrried', this important question has passed be- 
yond the pale of original rëàsdning; and we are under the necessity of 
looking solely for our guidaûcè to jpùblic opinion, as interpreted to us 
by the highest aUthority knbWn to our law, the authority bf the suprême 
court itself, naamfestedby its décisions in such cases; as hâve been taken 
before it. Thre© cases of the sort hâve been cited in argument at the 
bnr, and I knoWof no othérs yet reportéd, viz., those of Ex parte WUson, 
114 U. S. 417, 5 Sup. et. Rep. 935; Madm v. U. 8., 117 U. S. 348,6 
Sup. et. Rep. 77'7; and U. S. V. De TFoft, 128 U. S. 393, 9 Sup. Ct. 
Rep. lil. In. Ex parte W'itoi, the trial had been had in Arkansas, on 
an information fonnded upon section 5430 of the Revised Statutes, 
of the United States, which denounces as the. penalty for the offense 
created, a fine of not more than $5,000, or imprisonment at hard labor 
for not more thaiî 16 years, or bbth; and thé accused had been sentenced 
tb pay the maximum fine, and to sUflfer thé maximum term of inapris- 
bnmént. In th^é (Sjge of JlfacHn, a pbnyiction had been had in a prbse- 
cutipnby information, under section 5440 of the Revised Statptea, which 
makes the penalty of the ofiFense charged a fine of not Itss than $1,000 
nor more than $10,000, and imprisonment not more than two years. 
The sentence of the court was for a fine of $5,000, and for thé nàaximum 
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term of two years' imprisonment. In Ûie De Walt Case the prosecution 
had been by information based upon section 5209 of the Revised Stat- 
utes, which makes the penalty for its violation imprisonment for not less 
than 5 nor more than 10 years in a state jail or peniteniary. The sen- 
tence was for the maximum period of 10 years, by one of the territorial 
courts of Wyoming. In ail thèse cases the offenses were obviously not 
properly triable on informations. The sentences were severe and ex- 
trême,, and in every case the accused were subjected to confinement at 
hard labor in a penitentiary. The cases were unusual, and out of har- 
mony with the gênerai praçtice of the courts of the United States in ail 
other districts. We hâve not allowed trials to be had on informations 
in cases involving punishment at hard labor in gênerai penitentiaries. Be 
that as it may, the question now is, what is the rule to be derived from the 
three décisions of the suprême court under considération? Of course, that 
cpurt declared the proçeeding in each case to hâve been unconstitutional, 
and discharged the prisoners from thesentences which they were under- 
going. The gênerai principle was thereby eatablished that tliere could 
, be no trial on information for an offense punishable at hard lâbor. That 
was the express ruling in .Éi; parte Wilson. But the court went further 
in the two later cases. In.that oi Machin, it said: 

"How far a conviet sentehced by a court of the United States to imprison- 
ment in a state-prison or penitentiarji and pot in terma sentençed to hard la- 
bor, can be put to worb, either as part of his punishment or'as part of the 
, discipline and treatnjentpf the prison, was rauch discussed at the bàr; but we 
hâve not tound it iiecesisai'^ to dwell upon it, becàusé we cannot donbt that at 
the présent day imprisonment in a state-prisoiT or penitentiary, with or with- 
out hard làbor, is an infamous pnnishsient. It is not only so considered in 
the geneF^ opinion of the people, but.iti .bas been recognized as sucb in the 
législation of the states andterritoriesas well as of congress." 

An,d in the De Wcàt Ca^ ii held,bp^ây, repeating its language in 
iheiMacUn Gm?, tliat "at the, présent (Jay imprisonment in a state-prison 
or penitentiary, with or wiihout hard lâbor, is an infamous punishijient," 
and could not be inflicted in a prosecution by information. Thèse three 
décisions of the suprême court furnish.ourpnly guide in dealing with the 
question at bar. If we regard the facts of the cases reviewed, the déduc- 
tion from them is that hard labor is the ingrédient of the imprisonment 
that rendered (the punishment infamous; But ifwe regard the language 
of the court hard labor is not a necessary incident, and mère imprison- 
ment in a state-prison or penitentiary renders the punishment infamous. 
One question, however, is still left open by the suprême court: What 
did it mean by the term "state-prison? " It is used in juxtaposition and 

' as synônymouà with "penitentiafyi" the meaning of which is definitely 
established. 'AU understand a penitentiary tb be; a prison for the com- 

:pirlsbry confinement, generally à^ compulsory lâbor, of convicts from 
the criminai courts. In Pennsylvania and the southern states thèse pris- 
ons are called "peuitentiarîeSi" But' in neârly ail the northern states 
the term ,",atate-prison"iSi used synonyrijbusly with the word "peniten- 
tiary.?'- 'Thiàl; désignation of «uch a priistini^part of the local vernî^ular, 
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particularly in Massachusetts, the state from which Mr. Justice Gray 
was appointed, who delivered the opinions of the suprême court in the 
Wilson and Mackin Cases. I do not agrée with counsel, who resist the 
filing of this information, that the term "state-prison" was used by the 
suprême court in the gênerai sensé of any jail or lock-up of a county or 
city owned by the state. Such a construction would lead us to the ab- 
surd conclusion that the suprême court meant to hold that no offense in- 
volving confinement, however brief, in a state or a city jail or station- 
house could be proseeuted by information. The suprême court's cita- 
tion of the act of congress rélating to the police court of the District of 
Columbia négatives such a supposition; that act expressly permitting 
summary prosedutions for misdemeanors "not punishable by imprison- 
ment in the penitentiary." So far as the infamy of a punishment résulta 
from imprisonment, the décisions of the suprême court settle that im- 
prisonment. in a gênerai stàte-prison or penitentiary inflicts infamy, and 
that no offense involving such imprisonment can be proseeuted by in- 
formation. They further décide that if the statute which prescribes the 
punishment of an offense allows a maximum imprisonment long enough 
to authorize the convict to be taken to a penitentiary there cannot be a 
prosecution by information, however short a term of imprisonment may 
actually be inflicted by the court. I think thèse rulings settle the case 
at ba:r. The statute (section 5506) authorizes an imprisonment for 12 
months. Convicts of this district are setlt to penitentiaries outside of Vir- 
ginia, under the authority of section 6546 of the Revised Statutes, which 
does not, like section 5541, limit the cïass of persons sent, to those who 
are sentenced for "longer than one year." The practice of the court 
when sentencing for as long a term as one year is to order the confine- 
ment to be in a penitentiary. Section 5506 and this practice of the 
court clearly bring the case at bar within the purview of the Cases of WU- 
son, Mackin, and De Walt. It is incumbent upon me, therefore, to deny 
the motion of the district attorney for leave to file the information under 
considération. 



Root v. Mt. âdams & Eden Pabk Tnclined Ry. Co. 
(CirtMU Court, 8. D. OMo, W. D. December 24, 18S9.) 

Patbntb ïoe Inventions— Intringement—Psemminaht Injonction. 

In a suit for iofringemetit of patent, for an "improvement in clamplng apparatns 
for Connecting street-cars, " etc., "with endless traveling devioes, " it appeared that 
neither the cothplainant nor the défendant was enga^ed in the manufacture or sala 
of grippingdeyices; that defendant'SiUse of his device had been csontinued about 
four years without notice or intimation from complainant that he claimed for the 
patent in suit any construction tbat would interfère with defendant's use; that no 
irréparable iniury would be su^ered by complainant if a preliminary injunotion 
were refused, but that the opération of such order might be disastrous to the de- 
fendant, and ihight increase the risk of travel in forcing défendant to do away 
with some of his appliances upon bis cable road. Beld, that a preliminary injuno- 
tion would be denieo. 
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In Equity. On motion for temporary injunction. 

George Harding and Wood <& Boyd, for complainant. 

Parkinam, & Parkinscyii and Ramsey, Maxwell & Ramsey, for défendant. 

Sage, J. The complainant's suit is upon a patent granted to Wil- 
liam Eppelsheimer, March 16, 1875, for an "improvement in clamping 
apparatus for Connecting street-cars," etc., "with endless traveling de- 
vices." The defendant's device was patented to Henry M. Laiie, Octo- 
ber 18, 1887, and is for "grip mechanism for cable railways." The 
complainant moves for a temporary injunction. The complainant's pat- 
ent was sustained in the case of Root v. RaUroad Go., 37 Fed. Rep. 673, 
in the southem district of New York. The defendant's device in that 
case was not identical with that used by the défendant in this case, but 
it is claimed that the décision is broad enough to include it. Before 
considering that question, however, it will be proper to state certain 
other propositions which ought to be taken into account in dispos- 
ing of the complainant's motion. Mrst. Neither the complainant nor 
the défendant is engaged in the manufacture or sale of gripping de- 
vices. Second. If the défendant be an infringer, his infringement is not 
wanton. He has used devices patented since the date of the complain- 
ant's patent, and his use has been with the consent of the patentée. It 
was stated in the course of the argument upon the motion, that the de- 
fendant was the proprietor of the patent, and there is therefore every in- 
dication that the défendant has been acting in good faith, and without 
any intent to infringe upon the rights of the complainant. This use by 
the défendant has been continued now about four years, without notice 
or intimation from the complainant that he claimed for the patent in suit 
any construction which would interfère with defendant's use of the grip- 
ping device employed upon his road. Third. The continuation, during 
this litigation, of the use by the défendant cannot possibly interfère with 
the grant of other rights by the complainant. The complainant's inven- 
tion being suitable for use upon cable railways only, its use upon one 
line cannot bave any bearingupon its use on other lines, unless it should 
opéra te as a recommendation for such use. Therefore it cannot be said 
that any irréparable injury will be sutfered by the complainant if a pre- 
liminary injunction be refused. On the other hand, while the granting 
of the preliminary injunction would not add to sales or other disposi- 
tion of his rights by complainant, it would, in fact, reduce complainant's 
recovery, in the event of a decree in his favor, by exactly the value of 
that use during the pendency of the restraining order. Fourth. The op- 
ération of a temporary restraining order might be disastrous to the de- 
fendant. It was urged by counsel for the complainant, upon the pré- 
sentation of the motion, that the défendant could very easily remove 
from its gripping apparatus the roUers or idier pulleys, and thereby 
avoid infringement, and that the only détriment to the défendant would 
be the greater friction and wear of its cable. This is not, however, clear 
to the court. Without thèse pulleys there may be danger, in operating 
the device, of so engaging or entangling the strands of the cable with the 
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wooden clamps of the grip that thë brakeman could not release the cable 
or stop the cars. If my recollection is not altogether at fault, such an 
accident occurred on a cable line in this city within the last year, and 
was near resulting seriously, if not fatally. Now, the défendant is a 
common -carrier of passengers. A considérable portion of itstrack, be- 
tween Walnut Hills and the heart of the city, is upon a heavy grade, 
and the court is not dîsposed, if it can avoid it, to make an order that 
may increase the risk of travel. Without entering upon the question 
whether the défendant infringes, which will be reserved for the final 
hearing, it is sufficient to say that there is fair ground for contest be- 
tween the parties to this litigation. The only advantage to the com- 
plainant that the court can see would resuit from granting the preliminary 
restraining order would bé, possibly, to force the défendant to a settle- 
ment, but that surely would be no ground for a preliminary injunction. 
The défendant is solvent, and abundahtly able to pay any damages that 
may be decréed against it. The court, therefofe, taking into account the 
spécial circuinstances of the parties and of the case, and leaving the ques- 
tions to be litigated between parties for considération hereafter, will 
make an order that the défendant, within 30 days, exécute a bond in 
the sum of $20,000, to pay lo the Cbiilplainant such sum as may upon 
the final hearing be decreed iti his favor, and in default thereof that a 
preliminary injunction issue. 



Lapham Dodqe Co. r, Sevebin e( ol. 
ICiireuM Court, D. Inàiantt. Dôoember 24, 1889.) 

1. -PÀIXinS l^B IKVBNTIONS— iNFEtWEMBNT^'WASH-BOAIlD.; 

' Letters patent No. 16S,35S, granted to S. S, Heath, Septeinber 28, 1876, for Im- 
provemonts iH -wash-boards, èonsisting of a grooved flexible fnune, two corrugateiî 
zinc plates, two cross-bars .at the uppor end of tbe plates, «nd. a screw-rod extend- 
ing aeross tbe frame at tbe lower end of the plates, and oonnected therewlth by a 
lap-j oint,' is not Infringéd by a wash-board baving two stràigbt legs, not flexible, 
and a stralgbicap 8ecured>to the legs by tenon and niortiae joints, with a single 
oross-bar at tbe upper end, and without a sorew-rod. 

S. Same— Patbntabiutt. 

Letters patent No. 187,842, Issned td David I. George, Fe1?ruarya7, 1887, for im- 
provements in wash-boards, beiog for sxibstantially tbe same invention as that de- 
scril^ed in said Heath patent, is void for wànt of patentable invention. Followlng 
Pf anschmidt v". Mercaintile Co., 82 Fed. Repi 667. 

8. Bamb— Construction oF CiAni. : . ,;, 

Where a patentée amenda bis application so as to ezclude an improvement de- 
scribed Ib a rejëcted application cîted by the patent-ofïce, &nd obtains a patent on 
such aménded application, hi^ ftssignee oannot enjoin, as an inf ringement, tbe use 
of the deyice dëscribed la the, rejëcted application, eveu thougb tbe same was im- 
properly Oitedi 

In Equity. 

Bill by tbé Lapham Dodge Company against Henry Severin, Frede- 
rick Ostermyerj àiid Berg Applega te. 
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C. & E. W. Bradford and A. L. Mason, for complainant 
George H. Lothrop and George A. Christy, for défendants. 

Geksham, J. This is a suit for all^ed infringement of letters patent 
No. 168,252, granted to E. S. Heath, September 28, 1875, and No. 
187,842, granted to David I. George, February 27, 1887, both for im- 
provements in wash-boards. The patents were assigned to complainants 
feefore suit. The answer dénies that Heath and George were the original 
inventors, and italso dénies infringement of the first patent. The Heath 
invention is for a cocibination which includes a grooved flexible frame, 
two corrugated zinc plates, two cross-bars at the upper end of the plates, 
a screw-rod extending across the frame at the lower edges of the plates, 
and a lap-joint, formed by lapping the edge of one plate over the edge 
of the other and over the screw-rod. This patent contains but a single 
claim, which reads: "The screw-rod and corrugated zinc plates, con- 
nectée therewith by a l»p-joint, as specifiedj in combination with the 
grooved flexible frame-piece. A, and cross-bars, B, B, as and for the pur- 
pose specified." "My invention," says the spécification, "relates to the 
construction and arrangement of parts, as, hereinafter described, whereby 
the corrugated zinc plates, which form the rubbing surfaces of the wash- 
board, are secured together and to the flexible grooved frame. * * * 
The flexible wooden or métal bar, A, has grooves, K, K, to receive the 
side edges of the zincs, o, o', and a groove, H, to receive the top edge of 
a plate, a, which forms the upper part of the board. As shown, it (a) 
is one pièce with one of the zinc plates. The upper ends of the zinc are 
confined between two parallel cross-bars, B, B, which are secured to- 
gether by rivçts, b, b. The lower edge of one of the zincs is bent around 
the cross-rod, C, which connects the ends of the frame-piece, A, and is 
made to overlap the edge of the other zinc. The rod has a screw end, 
D, which adapta it to be readily reraoved, to allow repair or substitu- 
tion of the zincs. By it, also, the latter may be clamped more or less 
tightly, as required." 

In his original application, Heath's claiin read: "The combination of 
the bent frame^ A, A, with a groove. H, supported by the cross-pieces, 
B, and held together by the iron rod, C, substantially as specified." 
This claim waarejected by the patent-oflâce on two références, — the Saun- 
ders Hubbell patent of 1870; and the rejected application of William 
Swineburn, filed August 5th of the same year. Heath's soliciter sub- 
mitted an argument against the pertinency of the référence to the Hub- 
beU patent, and apparently , withput further action, filed an amended ap- 
plication, with a claim limited, to avoid the Swineburn référence. The 
Saunders Hubbell patent describes two zincs, secured in a metallic bent 
frame, but sépara ted by a plate between the zincs for support, thus pre- 
senting two washing surfaces. The Swineburn rejected application 
showed only one zinc , plate, one cross-bar, and a screw-nut on each end 
of the bar or rod. While it is true that a description of the Heath in- 
vention is found in this application, the Swineburn board, so far as the 
évidence shows, waa never brought into actoal use, and his rejected ap- 
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plication on file în the patent-office was not a "printed publication" Oi 
the Heath invention, within the meaning of the statute. One of the 
complainant's experts testified that the new éléments introduced by 
Heath to distinguish his board from the two références cited, were the 
two zinc plates, and the lap-joint connection, by which the plate, o, was 
connected with the serew-rod; and that if Heath had amended his claim 
to read, "The screw-rod, G, and a corrugated zinc plate having its lower 
end bent around said rod in connection with a grooved flexible pièce, A, 
and a cross-bar, B, as and for the purpose specified," he would not hâve 
avoided the références on which his original claim was rejected. 

The défendants' alleged infringing board has a frame formed of two 
straight legs, and a straight cap secured to the legs by tenon and mortise 
joints; the legs being grooved for the réception of a single corrugated 
zinc plate and the soap-board. At the upper edge of the zinc is a single 
cross-bar, grooved to receive the zinc and the soap-board. This cross- 
bar is connected with the legs by tenons, which enter mortises, and by 
a nail driven into each leg through the tenon. The lower end or edge 
of the zinc is formed into a roU or tube, through which and the legs an 
iron rod passes, the ends of which are upset, thus uniting the legs to- 
gether. The différence between this board and the Swineburn board is 
mechanical and trivial. 

When Heath filed his original application it was the practice of the 
patent-office to make références and deny patents on rejected applica- 
tions. He amended his claim by adding the only features of différence 
between his board and the board described by Swineburn, and, having 
thus limited his claim to meet the requirement of the patent-office, it 
will nowavail the complainant nothing that the rejected application was 
improperly cited. By submitting to the décision of the office, and 
amending his claim so as to exclude the Swineburn improvement, Heath 
excludëd the défendants' board, and what he thus disclaimed the com- 
plainant cannot now claim. 

The complainant insists that the Swineburn référence was waived by 
the patent-office, but that position is fully met by the fact that Heath 
was obliged to accept a patent with a claim too narrow to cover ail thé 
features of the Swineburn board. The invention was for a combination; 
the claim is clear; Heath was not a pioneer in the art; and the patent 
must be strictly construed. Water-Meter Co. v. Desper, 101 U. S. 337; 
Vulcanite Go. v. Davis, 102 U. S. 227. 

One élément in Heath's original claim was "the iron rod, C," and the 
corresponding élément in the claim, as amended and allowed, is " the screw- 
rod, C," and having thus limited his claim to a particular kind of a rod, 
namely, a screw-rod, it cannot be expanded by construction to enibrace 
an iron rod without the screw feature. "A lap-joint" was not embraced 
in the original claim, while the claim in the patent requires the two 
plates to be connected at the bottom by such a joint. "The bent frame, 
A, A,'' was an élément in the original claim, and the word "flexible" ia 
used in the claim, as allowed, for the word "bent." The frame is re- 
quired to be flexible, so that by removing the screw-rod the legs of the 
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&ame may be sprung apart sufficiently " to allow repaîr or substitution 
of the zincs." The claim in suit is not for a "plate," but for "plates," 
connected at the bottom as already described, and the plate of the pat- 
ent is not found in the alleged infringing board. The défendants do not 
use the screw-rod "to clamp more or less tightiy" their frame, which is 
not flexible, and is not, therefore, capable of being sprung apart for the 
purpose described in the patent. Their riveted or upset rod is not in- 
tended to be removed; it cannot be removed without breaking; the two 
rods do not perforai the same function; and they are not mechanical 
équivalents. 

The single claim in the George patent reads: "In a wash-board, the 
corrugated metallic plate, B, formed of a single pièce ofsheet métal, and 
provided at its lower end with a tubular enlargement, substantially as 
specified." 

The Krebs patent of 1873 describes a corrugated metallic plate formed 
of a single pièce of sheet métal, supported by a backing board, with a 
tubular enlargement at the upper end of the sheet to receive a rod, for 
the purpose of holding the plate in position. The slight différence be- 
tween the Krebs board and the George board is purely mechanical. In 
Pfanachmidt v. Mercantile Co., 32 Fed. Rep. 667, Judge Nelson held that 
the George patent was void for want of patentable invention, and I con- 
cur in that ruling. The bill is dismissed for want of equity. 



AssANi'B V. Charleston Beidge Co. et al. 
(District Court, D. Smtth, Carolina. Deoember 10, 1889.) 

1, COLLISIOK — CONPI/ICTING EviDBNOB. 

The witnesses for libelant were contradicted by those for respondent. The cred- 
ibility of none of tbem was impeached, and ail seemed equally ivorthy of crédit. The 
libel was dismissed, and the costs were divided. 

2. SaUE — JUBISDICnOK— BbIDOES OVXB NA.VIOABI.B Stbbam. 

There can be no doubt that a libel in personam will lie against the owsera of a 
draw-bridge across a navigable stream if injury be done toa vessel passlng through 
the draw. 
(Syllabus by the Cowt.) 

In Admiralty. Libel for damages. 
Bryan et Bryan, for libelant. 
MitcheU & SmiA, for Thomas Youug. 
John F. Ficken, for the bridge company. 

SiMONTON, J, The brig Emanuele was in tow of the tng Monarch up 
the Ashley river, an estuary of the Atlantic océan. The Charleston 
Bridge Company bave their bridge across the Ashley, about a mile and 
a half from its mouth. The bridgé runs about east and west, and has 
a draw-bridge with two openings, each about 76 feet wide, divided by 
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a center pîer, ,on whîcli thç ,draw-bridge works. The tug took the tow up 
on the western aide of Ashley river, and, opening the western draw, steered 
directly for it. The tpw-line was about 300 feetlong. The brig, act- 
ing under instructions given to her when the tpwage began, folio wed in 
her wake, Just as the brig entered the draw, being within the fenders, 
she came into collision with the fenders on the western sida of the draw, 
atriking on her port bow, near the stem. She glanced off, and struck 
on the pivot pier on the east side of this draw. Her starboard anchor, 
hanging frpmthecat-headjbecameentangled in the bridge, and the brig, 
hanging onto the anchor chain, swung with tide, then three-quarter 
flood. She was disengaged, and pursued her course up the river. The 
port anchor of the brig was hanging by its chain from the hawae-pipe. 

Libelant charges that the coUision was due to two causes acting to- 
gether. The one was that the bridge is built not directly across, but 
obliquely to, the current of the river; that the tide flows through the 
draw not parallel to, but at an angle with, the pivot pier; that vessels 
going through the draw are thus drawn against its sides by the tide. 
Thia is a defect in the construction of the bridge, unnecesarily obstruct- 
ipg a navigable stream, and so unlawful. The other cause of the acci- 
dent is said to be the unskillful or négligent management of the tug in 
not allowing for this trend of the tide, and so adding its impetus, draw- 
ing the brig upon the fenders. The master and crew of the brig and 
the master and crew of the tug hâve been examined, each witness apart 
from the others. The testimony is directly contradictory. The people 
on the brig, including au interpréter, confirm the allégations of the libel, 
and fix the accident upon the action of the tide within the draw, aided 
by the négligent and unskillful management of the tug. On the other 
hand, the master and engineer of the tug, and a mariner who was a paa- 
senger on board of her, himself a tug-master, ail said that when the tug 
was nearly through the draw, proceeding carefully, and the brig was be- 
tween the fenders, the latter took a sudden, unexpected, and unaccount- 
able sheer to port, and went right on the fenders, bows on. That noth- 
ing was doue by the tug to cause this. They attribute it to unseaman- 
like conduct on the brig, and a sudden shifting of her helm. The crew 
of the brig deny that ahe made this sheer. They also say that the helm 
was not shifted uniâl she struck. It was then put a-starboard. Hère 
we hâve a direct contradiction by witnesses against whom there is no at- 
tack, and who seem to be telling the truth. Like Judge Morbis in The 
Leversom, 10 Ped. Rep. 754, I hâve found the attempt to discover the 
cause of the collision attended with more than the usual embarrassment. 
There are two considérations which may lead to a conclusion. One is 
that the brig made just such a sheer, unexcepted, sudden, and unac- 
countable, a short time after the towage began, near the mouth of the 
river. At least so saysthie master of the tug, and the master of the brig 
was examined in reply, and no attempt was made to contradict this. 
The proctor for libelant is most accurate and watchful, showing aiways 
full possession of his case. The omission is signiâcant. So, also, the 
witnesses for the tug live in thia oommunity. They bave acquired a 
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gênerai character, good or bad. Their credibility bas not been assailed. 
Without doubt it would bave been assailed if tbe attaok were profitable. 
The case being thus nicely balanced, I will foUow tbe course of Mr. Jus- 
tice Nelson under similar circumstanoes, (^The Sampson,Â Blatcbf. 28,) 
and let tbiags stand as they are. For this reason, also, no ruling is 
made upon tbe construction of tbe bridge. If tbe collision arose from 
tbe eheer, it cannot be altributed to tbe bridge. I am not prepared to 
say that it did not arise from tbe sheer. Tbere can be no doubt as to 
tbe jurisdiction. BàUroad Oo. v. Toto-Boat Oo., 23 How. 209; AOee v. 
Pocket Co., 21 Wall. 389; The Arkanaas, 17 Fed. Rep. 383. I will there- 
' fore dismiss tbe libél; tbe costs to be equally divided between tbe libel- 
ant and both respoudénts. 



The S. 0. Pieece.* 

Engush V. The S. O. Pibbcb. 

(IHttrtet Court, s. D. New Tork. Decomfcer 13, 1889., 

Corusioir-'-Si.ioBT Blow— Del^t in Sunrs— Old Boats. . 

The libelant'8 canal-boat, while lying at a dock, was hit by another boat In tow 
ofthetagS. O.P.; but it appeared tbat the blowwas nota hardone; thatUbel- 
ant's boat was very old; that notbing was found broken in her at the time; that 
she continued to run for several montbs without repairs, and was then only caulked 
a little; that the impinging boat was not aven scratched by the contact; and that 
the libel in this suit was not flled until 21 months after the occurrence. Seld, that 
nnder such circumstances there was too much doubt of any substantial damage to 
warrant a decree, and that tbe suit should be dismissed, but without costs. 

In Admiralty. Action for damage by collision. 

T. C. GampbeU, for libelant. 

R. D. Benedict, (E. 6. Benedid, of counsel,) for claimant. 

Bbowk, 3. The évidence leaves no doubt tbat while tbe libelant's 
canal-boat S. A. Derrick, loaded witb ice, was lying moored alongside 
the bulk-head at Wbitbeck's Ice-House dock, North river, August 23, 
1887, she received sometbing of a blow, or contact, from another canal- 
boat, tbe Hummel, wbich bad been towed to tbat dock by the tug S. 0. 
Pierce, and was cast off there by the tug. Tbere is great contradiction 
as to ail the détails of the occurrences at the dock, — as to the tide; tbe 
object of landing the Hummel; the manner and kind of contact or blow; 
tbe number of other beats in tow of the Pierce; the time of landing; the 
length of the stop; and when tbe Hummel was removed. Thèse contra- 
dictions are such as to make difficult any satisfactory décision as to thèse 
détails. There are other undisputed circumstances, bowever, which 
bring the libelant's claim to any substantial damage under so much 

> Reported by Edward G. Benedict, Esq., of the Kew York bar. 
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doubt that I caimot feel warranted in rendering aiiy decree in his favor. 
Nothing was found broken at the time, — only some additional leak. 
This was very soon stopped. The boat continued to run upon her reg- 
ular business for several months afterwards without any repairs, and, so 
far as appears, without any material change in her leaking or in the nec- 
essary work of running her. In December she had some repairs, but 
only a small bill for caulking, over three months after the injury com- 
plained of. In the following spring her repairs were gênerai. The Hum- 
mel received no hann, — not a scratch or mark was caused by the con- 
tact. No survey waa made of the Derrick at the time, nor any notice 
of any survey given to the respondents, nor opportunity afforded them 
to see what, if any, damage had been done; and it was not until about 
21 months afterwards that this libel was filed, though nothing prevented 
immédiate suit. The libelant's boat was a very old one. Under the 
«vidence, it is very doubtful aven whether the blow was more than one 
of the ordinary contacts of navigation. Under such other circumstances 
as I hâve named, there is too much doubt as to any substantial injury 
oaused by the blow to warrant any decree, I think the entertainment 
of such demands, and any attempt to give damages for the comparatively 
filight blow that this must hâve been, would be more likely to resuit in 
injustice, and lead to the multiplication of suits on ill-grounded and fic- 
titious claims, than to promote the cause of substantial justice, I must 
therefore dismiss the libel; but, as I am satisâed as to the contact, 
though not as to any substantial l^al damage from it, the dismissal 
must be without costs. 
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United Statbs v. Mexican Nat. Ry. Co., (six cases.) Samb v. Ville- 
GAs, (three cases.) Same v. Fowzer. Samb v. Sanchez, (five cases.) 

(Circuit Court, W. D. Texas. December 10, 1889.) 

Stattjtbs — REPBAi/-^Tniisi>icTioN OS Circuit ConETS — Suits to RBcotbb Pewaltibs. 
ActCong. Feb. 36, 1885, (23 St. 333,) prohlbiting tbe importatiou of contraot la- 
bor, provides in section 3 thaï every person violating its provisions siiall forteit 
for eaoh offense tbe sum of $1,000, which may be sued for and reoovered as debts 
of like amonnt are now recovered in the circuit courts of tbe United States, and 
that it shall be the daty of the district attomey of the proper district to prosecute 
every suoh suit at the expense of the United States. Held that, as the suit to re- 
cover suoh penalty is of a criminal nature, this provision is not repealed by the 
act of August 13, 1888, (35 St. 434,) providing in section 1 that "the circuit courts 
of the United States shall bave original cognizance * * * of ail suits of a civil 
nature, at oOmmon lawor in equity, where the matter in dispute exoeeds, exclusive 
of interest and costs, the sum or value of ¥2,000, " eto. 

At Law. Action to recover penalty. 
Andrew J. Evans, Dist. Atty., for plaintiff. 
Dodd & Nichokon, for défendant. 

Maxey, J. This suit was instituted by the govemm.ent against the 
défendant to recover a penalty of $1,000 for the unlawful introduction 
or importation into the United States of a foreign laborer from the re- 
public of Mexico, in violation of the act of February 26, 1885, enti- 
tled "An act to prohibit the importation and migration of foreigners and 
alieqs under contract or agreement to perform labor in the United States, 
its territories, and the District of Columbia." The défendant demurs 
to the jurisdiction of the court, on the ground that the amount in con- 
troversy is less than $2,000. The provisions of the act under which 
jurisdiction is claimed by the district attomey are as foUows: 

"Sec. 3. That for every violation of any of the provisions of section one.of 
this act the person, partnership, company, or corporation violating the same 
* * * shaJl forfait and pay for every such offense the aura of one thou- 
sand dollars, wliich may be sued for and recovered by the United States, or 
by any person who shall first bring his action therefor, including any such 
alien or foreigner who may be a party to any such contract or agreement, as 
debts of like amount are now recovered in the circuit courts of the United 
States; the proceeds to be paid into the treasury of the United States; and 
separate suita may be brought for each alien or foreigner being a party to such 
contract or agreement aforesaid. And it shall be the duty of the district at- 
tomey of the proper district to prosecute every such suit at the expense of 
the United States. " 23 St. at Large, 333. 

Several amendments bave been made to this statute, but the only one 
deemed essential in this connection to consider authorizes "the secretary 
of the treasury to pay to an informer who furnishes original information 
that the law bas been violated such a share of the penalties recovered as 
he may deem reasonable and just, not exceeding fifty per centum, where 
it appears that tbe recovery was had in conséquence of the information 
thus furnished." Act Oct. 19, 1888, (25 St. at Large, 567.) 

Prior to the passage of the act of August 13, 1888, the circuit courts 
v.40p.no.l4 — 49 
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entertained jurisdiction of suits authorized to be brought by the act of 
February 26, 1885, (CT. S. v. Oraisr, 28 Fed. Rep. 795 ei seg.; V. S. v. 
iîet^or, 86 Fed. Rep. 303 et seq./) aiid this doubtless for the reason that 
jurisdiction over suits to recover the penalty and forfeiture prescribed 
by the latter act was thought to be conîerred by the terms of the act it- 
self upon those courts. Otherwise it appears reasonably clear that the 
circuit courts would hâve been without jurisdiction to détermine the 
particular cases. U. 8. v. Momey, 116 U. S. 104, 6 Sup. Ct. Rep. 304. 
It was the intention of congress, as plainly manifested by the third 
section of the act of February 26, 1885, to invest the circuit courts 
with jurisdiction of suits to recover the penalties and forfeitures de- 
nounced against offenders for a violation of the provisions of the act. 
That view of the law is not seriously denied by the défendant, but it is 
insisted by its counsel that the jurisdiction thus conferred upon the cir- 
cuit courts was withdrawn and repealed by the act of August 13, 1888. 
No référence is made in the repealing clause of the last-nanied act to 
the act of February 26, 1885. Section 5 éxpressly continues in force 
certain laws specially named, net referring to the act under discussion. 
Section 6 repeals the last paragraph of section ô of the act of March 3, 
1875, section 640 of the Revised Statutes, "and ail laws and parts of 
laws iû conflict with the provisions of this act." 25 St. àt Large, 436, 
437. Reftrring to the effeCt of similar words employed in the repealing 
dause of the act of March 3, 1875, the suprême court says: 

"This implieB very strongly that there may be acts on the same subject 
which are not thereby repealed. The usual formula of a repealing clause in- 
tendëd to be universal is that ail acts on this subject, or ail acts coming within 
its purview, are repealed, or the acts intended to be repealed are named or 
speciflcally referred to. In this case the efCect of the statute as a repeal by 
implication, arising from inconsistency of provisions, or from the supposed 
intention of the législature to substitute one new statute for ail prior législa- 
tion on the subject, is not lëft to its usual opérations, but the statute to be 
repealed must be in conflict with the act under considération, or that effect 
does not follow." Hess v. Reynolds, 113 U. S. 79, 80, 5 Sup. €t. Eep. 377. 

The contention of the défendant hère is that there is an inconsistency, 
a conflict, between the acts of August 13, 1888, and February 26, 1885, 
and reliance is placed upon the first section of the former act to show 
Buch conflict. So much of the first section of the act of August 13, 
1888, as it is deemed essential to notice, is as follows: 

"That the eircnit courts of the United States shall hâve original cognizance, 
concurrent with the courts of the several states, of ail suits of a civil nature, 
at common law or in equity, wbere the matter in dispute exceeds, exclusive of 
interest and costs, the sum or value of twô.thousand dollars, and arising un- 
der the constitution or laws of the United States, or treaties made, or which 
shall be made, under their authority,* or in which controversy the United 
8tates are plaintifCs or petitioners." 25 3t, at Large, 434. 

Jurisdiction is conferred upon the circuit courts, in the words of the 
act, "of ail suits of a civil nature, at common law or in equity;" and the 
défendant assumes that those courts, by the language used, are invested 
with jurisdiction of suits to recover penalties and forfeitures, because, it 
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is urged, that suits pf the description last named are suits of a civil nat- 
ure. The argument is plausible, but it seems to be unsupported by the 
authorities. 

It is useless to enter upon a critical analysis of the act of February 
26, 1885, to demonstrate tbat the suits thereby authorized are not suits 
of a civil nature. SufEce it to say that the statute denounces the prc- 
hibited act of importation, etc., as an offense; the penalty attached toits 
commission is the forfeiture of $1,000; and the proceeds are paid into 
the treasury, less such share of the pénal ties, under the amendment of 
October 19, 1888, as the secretary of the treasury may in his discrétion 
pay the informer. It is apparent that the forfeiture does not arise from 
any contractual relation between the government and the offender. It 
does not accrue from the violation of a private right, but grows out of 
the commission of an offense against the public. That the mère form 
of the action is civil is regarded as immaterial, as the courts look be- 
yond that to inquire into the nature of the suit. A référence to the 
authorities will be sufficient to show that the suit at bar is of a pénal, 
not civil, nature, and the décisions appear to leave no doubt upon the 
point. 

Thus it is said by the suprême court, construing a state slatute, in a 
case affecting its original jurisdiction: 

"The statute of Wisconsin, under which the state reeovered in one of her 
own courts the judgment now hère sued on, was in the strictest senae a pénal 
statute, impoaing a penalty upon any Insurance company of anotiier state do- 
ing business in the state of Wisconsin without having deposlted with the 
proper offlcer of the state a full statement of its property and business during 
the previous year. * * * The cause of action was not any private injnry, 
but solely the offense committed against the state by violating her law. The 
prosecution was in the name of the state, and the whole penalty, when reeov- 
ered, would accrue to the state, and be paid, one-half into her treasury, and 
the other half to her Insurance commissioner, who pays ail expenses of prose- 
cuting forand collectingsuchforfeitures, * * • The real nature of the 
case is not aflected by the forms provided by the law of the state for the pun- 
ishment of the offense. It is immaterial whether by the iaw of Wisconsin 
the prosecution must be by indicttuent or by action, or whether under that 
law a judgment there obtained for the penalty might be enforced by exécu- 
tion, by noire fàcdas, or by a new suit. In whatever forai the state pursues 
her right to punish the offense against her sovereignty, every step of the pro- 
ceeding tends to one end,-^he compelling the offender to pay a pecuniary fine 
by way of punisbment for the offense." Wisconsin^. Insurance Co., 127 U. 
S. 299, 8 Sup. et. Kep. 1370. 

The Wisconsin suit was in the form of an action of debt. 

The question is thoroughly considered in an elaborate and interêsting 
opinion rendered by Judge Brewer in State v. BaUroad Go. , 37 Fed. Rep. 
497-504; and also by Judge Lacombb in the case of Ferguson v. Eosa, 38 
Fed. Rep. 161-163, to which référence is made. 

There is a striking similarity between this suit and U. 8. v. Mooney, 
mpra. There the government brought suit in the circuit court to recover 
of the défendant $20,000, the value of certain merchandise imported by 
hiiii, which it was alleged he had forfeited to the United States. The 
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défendant moved to dismiss the suit for the want of jnrîsdiction. fiis 
contention was that, by the ninth section of the judiciary act of 1789, 
the district courts were given exclusive original cognizance of ail suits for . 
penalties and forfeitures incurred under the laws of the United States. 
It was conceded by counsel for the government that the exclusive juris- 
dietion of ail suits for penalties and forfeitures under the custonis laws 
of the United States continued in the district courts until the passage 
of the act |0f March 3, 1875; but it was claimed that thefirst section 
of that act gave the circuit courts concurrent jurisdiction of such suits, 
upon the ground that suits for pentdties and forfeitures were included in 
the gênerai language of the section,— "ail suits of a civil nature, at com- 
mun law or in equity." The court held, speaking through Mr. Justice 
Woods, that the jurisdiction of the district courts was exclusive, and, 
discussing the question, said: 

"It was never held that the words, 'ail suits of a civil nature, at common 
law or in equity,' used in section 11, Included suits for penalties and forfeit- 
ures, of which the district courts had been given exclusive jurisdiction by sec- 
tion 9. How, then, can the substantial re-enactment of section 11 by the act 
of March 8, 1875, with modifications immaterial, as far as the question in hand 
is concerned, bave an eflect which the original section did not?" 116 U. S. 
106, 6 Sup. et. Eep. 305. 

It is worthy of note that, under the Revised Statutes, "the district 
courts shall hâve jurisdiction as follows: * * * T^ird, of ail suits 
for penalties and forfeitures incurred under any law of the United States." 
Rev. St. § 563. The word "exclusive" does not appear in the revision. 
The effect of its omission is not discussed by the suprême court, nor is 
its considération in this case deemed important. 

If the language of the first section of the act of March 3, 1875, did 
not include suits for penalties and forfeitures, of which the district courts 
had jurisdiction under the act of 1789, no greater force or effect can be 
given the same language employed in the first section of the act of Au- 
gust 13, 1888, and it necéssarily follows that the words used in thelast- 
named act do not include suits for penalties and forfeitures, of which the 
circuit courts are given express jurisdiction by the act of February 26, 
1885. The latter act, therefore, cannot be in conflict with the first sec- 
tion of the act of August 13, 1888, where the grant of jurisdiction em- 
braces "ail suits of a civil nature, at common law or in equity." Again, 
it is familiar law that repeals by implication are not favored, and where 
there are two statutes upon the same subject the rule is to give effect to 
both, if it can be done by any reasonable construction. Says the su- 
prême court: 

"If, by any reasonable construction, the two statutes can stand together, 
they must so stand. If harmony is impossible, and only in that event, the 
former law is repealed in part or wholly, as the case may be. " State v. Stoll, 
17 Wall. 431; U. 8. v. Tynen, 11 Wall. 92; Venable v. Siohards, 105 U. S. 
688. 

Discussing the question of the repéal of one jurisdictional statute 
by another, Judge McCbaby uses this language in référence to the act 
of March 3, 1875: 
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"But it is very elear that the act of 1875 bas no such sweeping effect as 
that claimed for it by counsel. It is a gênerai statiite on the subject of tlie 
jurisdiction of the circuit courts, and it does not repeal prior statutes confer- 
rlng jurisdiction upon those courts in spécial cases, or over particular contro- 
versies, unless it is clear from thelanguage employed that such was the intent 
of congress. There is no express repeal of section 629 of the Revised Statutes. 
ïlie law does not favor a repeal by implication, and, in order to support such 
a repeal, the répugnance between the laterand earlier statutes must be quite 
plain. If the subséquent act can be reconciled with the former, it will not be 
held to repeal it. * * * To give to tlie act of 1875 the construction con- 
tended for, and to hold that there is no other statute under which the circuit 
courts of the United 8tates can in any case bave jurisdiction, vvould lead to 
conséquences disiistrous in their efïects, and which congress could not hâve had 
in contemplation. An examination of prior statutes will show numerous pro- 
visions under which suits may be brought in particular cases in the circuit 
courts of the United States, and some, at least, of which could not be main- 
tained under the act of 1875." Sank v, Harrison, 8 Ped. Kep. 722. 

To same effect see opinion by Mr. Justice Gray in Prke v. Abbott, 17 
Fed. Rep. 508. 

It may be said of the defendant's position hère, touching the effect of 
the act of August 13, 1888, as was said by the court in Moonei/'s Case: 

"To sustain the contention of the plaintiffs, we must hold that the purpose 
of section 1 of the act of March 3, 1875, was to repeal by implication and su- 
persede ail the laws conferring jurisdiction on the circuit courts, and of itself 
to cover and regulate the whole subject. But tliis construction would lead to 
conséquences which it is clear congress did not contemplate. * * * if that 
act is intended to supersede previous aets conferring jurisdiction on the cir- 
cuit courts, then those courts are left without jurisdiction in any of the cases 
above specifled, where the amount in controversy does not exceed the sum of 
S500; and in several classes of cases, for instance, suits arising under the pat- 
ent or copyright laws, neither the circuit nor district court of the United 
States would hâve jurisdiction when the amount in controversy is less than 
$500. But by Rev. St. § 711, par. 5, the jurisdiction of the state courts in 
cases arising under the patent and copyright laws is excluded. Therefore, 
when the matter in dispute in a case arising under thèse laws is less than $500, 
" if we yield to tlie contention of plaintiffs, it would follow that no court what- 
ever had jurisdiction. A construction which involves such results was clearJy 
not contemplated by congress. The act of 1875, it is clear, was not intended 
to interfère with the prior statutes conferring jurisdiction upon the circuit or 
district courts in spécial cases, and over particular subjects. * * * Thus 
construed, there is no conflict between section 1 of the act of March 3, 1875, 
and section 9 of the act of 1789, which conferred exclusive jurisiiiction on the 
district courts of suits for penalties and forfeitures incurred under the laws of 
the United States.' The latter section, therefore, except as modifled by stat- 
utes conferring jurisdiction upon the circuit courts in spécial cases, still re- 
mains in force." 116 U. 8. 106-108, 6 Sup. Ct. Rep. 305, 306. 

The Case of Mooney is not distinguishable in principle from this suit, 
and if the act of March 3, 1875, as held by Mr. Justice Woods, did not 
repeal section 9 of the act of 1789, because there was no conflict between 
them, for a similar reason it must be held that the act of February 26, 
1885, is not repealed by the act of August 13, 1888. There is no répug- 
nance nor inconsistency between the two acts. They relate to suits of a 
différent character, — the one to suits of a civil nature; the other to suits 
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of «1 penaliOr criminàl naturei The act of 1885 confers jurisdiction oq 
th6 Circuit courts in spécial cases, and over particùlar subjects; that of 
Augus1^13, 1888; is geiïerial in its chàlràcter. Efi'ect iiiay'be given to both, 
aûà bôf h' may staïid TîyitHout violating ;any rule of statutbry construction. 
Thé âcj; of August 13, 1^88, therefore, does not repeal the former law, 
and jurisdiction of the circuit courts renaains as conferred by the act of Feb- 
ruary 26, 1885. It follows that the demurrer to the jurisdiction must 
be overiruled, and it is sb ordered. 
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(Circuit Court, N. Di Callfomîa. Deoemter 80, 1889.) 

. Equitt— JuRisDiOTioit— Pbadb— Oanoellation or Instruments. 

There may oftèn be a remèdy, at law, for f raud, but where It is désirable to re- 
Siove a cloud from the title to real estate by decreeing a cancellatiou oî a fraudu- 
lent conveyanpe, that remedy, being, more complète, courts of equity will take juris- 
diction, and grâiit appropriate relief: 

; Samb— liiMiTATiON CI' Actions— DiscovBBT or Fsaud. 

la providing îwr limitations of actions founded on fraud, the législature bas 
adopted the princlple established by courts of equity, that the cause of action shall 
DOt be deemed to hâve acorued until the "discovery of the facts constitutiug the 
fraud ;^' and to asoertain what conditions oonstitute a discovery, within the mean- 
Ing of suoh statu tes, the prihciples' established in eiiulty jurisprudence, whence the 
idea was derived, must be appUed. 

, Same— Notice. 

The established prinoiples as to the discovery of fraud, are : That the party must 
be diligent in making Inquiry; thftt méans of knowledge are équivalent to Knowl- 
edge; that a due to the facts; 'Whioh If diligently followed would lead to a discov- 
ery, is, in law, équivalent to a discovery, 

, Samb— Record op FRAtrouLENT Dbbd. 

Where a deed alleged to be fraudulent, bearlng évidence of fraud upon its face, 
has been duly recorded upwards of 80 years, it aftords just as strong évidence oi 
fraud to the parties def rauded, as it does to subséquent purchasers. As to the par- 
ties defrauded, the question, of what the record imparts knowledge, is not as In the 
case of subséquent purchasers, a question of statutory constructive notice, but of 
diligence. 

, Same— Pleadh^s. 

Where a bîU to annul a oonveyance on the ground of fraud is filed, morethan 80 
vears after the performance of the acts of fraud complàlned of ; and, in order to 
bring the case within the statutonr exception, it is alleged, that, "the acts consti- 
tuting the fraud" hâve only been disçovered within 8 years before the flling of the 
bill, it is, alsù, necessary to set f ortb in the bill, speclfloally, what the impediments 
were to an earlier proseoution of the claim; how the complainant came to be so 
long ignorant of hls alleged rights; the means used by the respondeut to keep him 
in ignorance, and how he flrst came to a knowledge of his rights. 
Same— Lâches— Non-Rbsidenoe. 

The non-residence and continued absence of the complainant from the state does 
not excuse a want of diligence in aecertainlng his rights. 
Same- Pacts in Suit. 

It Is alleged'in the bill, that T., a citizen and résident of New York ownlng land 
in Calif ornia, executed a power of ftttorney to D., to take exclusive possession and 
control of the same, and to sell and convey it at his discrétion, whion power of at- 
torney was duly recorded and remained unrevoked tillthe death of T., on August 
18, 1857; thatafter the death of T., on Septèmber 17, 1857, D. by virtueof said power 
oî attomey executed in the name of D. a oonveyance expressing a considération of 
$5,000, to R.,of a large amount of said real property situated in the city of San José, 
the said conveyance bearlng date August 1, 1857, 11 days prior to the death of T.; 
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that on the same day, fora lîke considération expressed, R. conveyed the same prop- 
erty to D., by deed bearing the same date ; that said conveyances were made with- 
out considération, and for the f raudulent purpose of enabling D. to appropriate said 
property of ï. to his own purposes ; that said conveyances were acknowledged on 
September 17, and reoorded on October 3, 1857; that the numerous respondents are 
grantees direct, and mesne, from D., and that they purchased with a knowledg;e of 
the title of T. ; that D. in his life-time, and respondents, and their grantors, since 
D.'B death in 1876, ooncealed thèse f raudulent acts from complainants, a portion of 
the heirs of T., -who hâve always llved in the state of New York and never hâve 
been in Califomia, and that they did not discover thèse fraudulent acts until some 
time in the year 1887, a short time before the commencement of thls suit. Held, 
(1) that the suit is barred by the statnte of limitations of Califomia; (2) that the 
cause of suit is stale, and will not be enforced within the established principles of 
equity jurisprudence; (8) that dnring the 82 yearsthat haveelapsed since the death 
of T., and the 14 years since the death of D., presumably the only parties who knew 
their exact relations to each other, and to this land, no sufflcient diligence bas been 
exercised by complainants to préserve their right of suit; and (4) that the impedi- 
ments to a prosecution of the rights of complainants ; how they were so long ig- 
norant of them ; the means of concealment adopted by. respondents, and how com- 
plainants flrst came to a knowledge of their rights, are not snfQciently set eut in 
the bilL 
(Syllalms by the Cowrt) 

In Equity. On demurrer to the second amended bîU. 

This is a bill filed by three parties claiming to be a portion of the 
heirs at law of Oliver Teali, deceased, and entitled to three-fifteenths of 
the property in question, against many défendants, said to be 836 in 
number, to set aside a conveyance from said Oliver Teall, by his attor- 
ney in factj Davis Devine, to A. L. Rhodes, and a conveyance from A. 
L. Rhodes to said Davis Devine, made in 1857, on the ground of fraud, 
and to compel a conveyance of their undivided share of property, which 
consists of a large number of lots, said to be 1,000 or more, situate in 
the city of San José. The other heirs, with one exception, who is made 
a défendant, declined to join, and for that reason are not made parties. 
The bill allèges, that, the deceased, Oliver Teall, in 1862, made a power 
of attorney to Davis Devine, giving him full power to take possession of, 
and to oontrol and sell aU real estate owned by said Teall in San José, 
which power of attorney was duly acknowledged and recorded on Mardi 
16, 1862; and that it continued in force and unrevoked down to the 
time of the decease of said Teall . That said Teall died August 1 2 , 1 867 ; 
that on August 1, 1857, and down to his death, Teall owned the prop- 
erty in question; that at a date unknown, but by a deed bearing date 
August 1, 1857, said Davis Devine, as the attorney in fact of said Teall, 
purporting to act uuder the said power of attorney, conveyed said prop- 
erty to one, A. L. Rhodes, and thereupon, on the same day, said Rhodes 
conveyed the same to said Devine; that the several deeds of conveyance 
expressed a considération of $5,000 each, but that in fact no considéra- 
tion was paid by either; that the conVeyance by Devine was not authOr- 
ized by Teall, but was made for the fraudulent purpose of obtaining the 
property for himself; that the conveyances, although bearing date, Au- 
gust 1, were not, in fact, executed till September 17, 1857, on which 
day they ^ere acknowledged; that they were recorded on October 8, 
1857, and are still of record; that the défendants in this case are in pos- 
session of their respective portions, either under conveyances direct, or 
mesne, from said Devine, made subséquent to the record qf said pretended, 
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■and fraudtitent amveyances; or as heirs or devisees of said Devine; that 
*'sa,id possession was taken by said défendants, and each of them, vÀth 
JuU notice ofihetitle of said Oliver Teall, and his heirs to said premises, and 
of the relation of principal and agent subsisting between him and said 
Devine, as heretofore averred at the time of the date of said pretended and 
frauduJsnt conveyances, and are not purchasers of said premises or any part 
thereofin goodfaith and for valiie.^^ This it will be observed, is soniewhat 
indefinite and evasive, as it merely allèges that at the date of those con- 
veyances, the parties knew that Teall owned the property, and the re- 
lation of the parties, but it does not aver squarely that they or any of 
them knew that the conveyances were made without considération for a 
fraudulent purpose, unless it can be inferred from the averment of the 
légal conclusion, merely, that they were "not purchasers in good faith." 
The bill, also, avers that the land waa within the pueblo of San José, 
and was confirmed to the city for the benefit of its grantees; that a pat- 
ent was issued to the city on June 4, 1884, and that a portion bas al- 
ready been conveyed by the city of San José to some of the défendants, 
and the légal title under the patent to the remainder is still vested in 
the city. In the second amended bill are the foUowing additional allé- 
gations: That complainants are natives and citizens of the state of New 
York; that they hâve always resided in said state, and were never in the 
state of Califomia; that Devine died in 1876, and during his life, and 
after the death of Teall, he "carefuUy concealed the truth of the facts, as 
alleged, from complainants, and falsely represented to them, that the 
said Devine was the owner of the property described," and after Devine's 
death, his heirs and others claiming under him, "concealed the truth 
from the complainants, and persistently, falsely, and fraudulently rep- 
resented to claimants that ail of said property belonged to said Devine 
in his life-time;" and ail on record at his" death belonged to him; "that 
none of complainants kiew of said conveyances, to-toît; said conveyance from 
Davis Devine as agent of Oliver Teall to A. L. Rhodes, and said conveyance 
of A. L. Rhodes to Davis Dem/ne, until the year 1887;" and "that the said 
falseandfravdulentrepresentationsïQade bysaid Deviâeand byhis widow, 
and by their agents, etc., were bdieved by the complainants to be true, until 
the year 1887, when they were informed and became cognizant of the 
truth, as herein set forth in their bill of complaint." 

J. B. Lamar, J. E, Fovdds and W. H. C'astle, for complainants. 

Estee, WUson <k McCutchen and S. F. Leib, Ibr respondents. 

Before Sawyeb, Circuit Judge. 

Sawyeb, j. The foregoing statement contains ail the allégations of 
the bill in any way affecting the points at issue, after having been 
twice amended; and as the bill is unverified by the oath of any person, 
it must be presumed to state the case of the complainants as favorably to 
themselves as the facts will justify. The défendants demur, and rely 
mainly upon four points: (1) That the complainants bave a complète 
remedy at law; (2) that the cause of suit is stale; (3) that the suit is 
baroed by the statute of limitations of Califomia; and (4) that the facta 
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are insufficient to constitute a cause of suit, and there îs no equity in 
the Mil. 

As to the first ground it is urged, that if the conveyance from Devine 
to Rhodes, under his power of attomey from Teall, was net executed 
till after Teall's death, as alleged, then it was utterly void, for want of 
anthority, for the power of attorney was, necessarily, vitiated, or revoked 
in law, by the death of Teall, and this could be shown in an action at 
law to recover the lands. Hencè there is no necessity for going into eq- 
uity, as there would be a full, speedy, and complète remedy at law. 
Fraud can often be made available at law, as well as in equity; but it 
does not follow that the remedy at law is as complète, as in equity. 
Thus, in this case, suppose a recovery should be had at law, by showing 
that thèse conveyances are void upon the ground alleged, the convey- 
ances would be still outstanding of record, uncanceled, and the appar- 
ent title of record would still be in those holding under them, Though 
fraudulent, they would constitute a cloud upon the title. Fraud has 
always been one of the principal heads of equity jurisdiction, and j« this 
case, in order to afiford a complète remedy for the fraud alleged, it would 
be necessary to decree the conveyances to be fraudulent, and cancel them, 
or compel a conveyance of the apparent title in défendants to the parties 
entitled. No other remedy would be adéquate. This point is therefore 
overruled. 

But the points that the cause of suit is stale, upon the well-estab- 
lished principles of equity jurisprudence; and that the suit is barred by 
the statuts of limitations of California, which is applicable to suits in 
equity, as well as to actions of law, and will therefore be enforced in the 
national courts, I think are clearly well taken. The principles that gov- 
ern, are applicable to both points, and I shall briefly consider them to- 
gether. The complainants insist, that, this is a suit "for relief on the 
ground of fraud," under section 338, Code Civil Froc. , which is barréd in 
three years. But the fourth clause adds: "The cause of action in such case, 
not to be deemed to hâve accrued until the discovery, by the aggrieved 
party, of the facts constituting the fraud." The complainants urge that 
they did not discover the facts till 1887, and that they are, therefore, 
within this saving clause. This provision was imported into the stat- 
utes of limitations from the equity practice of restraining the setting up 
of the statute in actions at law, founded upon fraud, under similar cir- 
eumstances, until the time had elapsed after the discovery of the facts, 
constituting the fraud. See Bank v. Kissane, 13 Sawy. 2, 32 Fed. Rep. 
429; Noms v, Haggin, 12 Sawy. 53, 28 Fed. Rep. 276. I had occa- 
sion to consider this whole subject very full3' in the last case cited, in 
which I said: 

"To ascertaln of what acts a discovery of the facts constituting the fraud 
aflfording the ground for relief consists, we must go to the principles estab- 
lished in equity law, whence the idea was derived. The settled principles on 
this point are, that the party defrauded must be diligent in tnaking inquiry; 
that the means of Itnowledge are équivalent to knowledge; that a clew to the 
facts, which if followed up diligently, would lead le a discovery— is, in law 
* * * équivalent to knowledge. In stating the policy of statiites of lim- 



v778 FEDERAL REPORTES, VOl. 40. 

, itktipns, and in illustratlng thèse principlea of constructlQn.applioable thereto, 
Mr. Justice Swatne, speaking for the court, in Wood v. Carpenter, supra, 
[101 U. 8. 139] together with much more to the point, said: • Statutesof lim- 
itation are vital to thé wélfiâre of society, and arefàvored in tlie law. Tliey 
■ are found and approved in 'ail' Systems of enlightened jurisprudence. Tiiey 
promote repose, by giving security and stability to human affairs. An im- 
portant pviblic policy lies at their f oundation. They stimulate to activity and 
punish négligence. "While time is, constantly, destroying tbe évidence of 
rights, they supply its place by presnmptlon, which renders proof unneces- 
sary. Mère delay, extending to the limit prescribed, is itself, a conclusive bar. 
The bane and the antidote go together.' * * * «It will beobserved, also, 
that there is no averment thatduring the long period over which the transac- 
tions referred toj extended, the plaiutiff ever made or caused to be made the 
slightest inquiry in relation to eitber of them. The jiidgments confessed were 
\ of reçprd, and he knew it. It could not bave been diifflcult to ascertain, if the 
facts wei;e so, that they werèshams. The conveyances, to Al vin and Keller 
v/eié^lÈà on record in tMproper offices. If they were In trust for the dé- 
fendant, m AMaged, propér diligence could not havefailed tofind a clew in 
«Deryncae^hat ioauld hâve lèd to evidenoenot to be resisted. With the strongest 
: tnoti^i to action, the plaintiff was supine. If undérlying frauds existed, 
as he allèges, h9did notJf.ing to unearth them. Ittpas his duty to make the 
effort. * ^^ * The dipcoyery of the cause of action, if such it may be 
termed, is thiis sét forth: "\è^v4 the plaintifl further avers, that he had no 
knôWiedge 6f the fàcts so'concèaled by the défendant until theyear A.D. 
1872, and a fëw weeks oniy before the bringing of thifr suit." There is noth- 
ing further upon the subject. * * * " Whatever is notice enough to excite 
attention, att<i toput thepartyon his guard, and catlfor inquiry, is notice 
of eoerythingi to VJf^ioh suofi, inquiry might hâve ledy When a person hassuf- 
floient information to Uaihirn to afact, he shallbe deemed oonversatit of 
it." Kennedy y. &reen, S Myïne & K. 722. "The presumption is that, if 
the pdrtfj <tffeoted'byà,nyfràudulent transaction or management, might, with 
ordinary'careUiiâ attention, hâve sèasonably detéoted it, he seasondbly had 
actual knoioledge ofit." Ang. Lim. § 187, and note. A party seeking to 
avoid thebarpf therstatnteonaccpunt of fraud, mustaverand show that he 
used4ue diligence to detect it, açd if he had the means of discovery, in his 
powér, he wilTbe hçld to havèinown it. BtusUnery, Calcvte, 28 Miss. 432, 
434. See ialso. i?««rf V. !ffom6ii«, 8 Allen, 130. • * * Concealment by 
inere silence is ijot enoiigh. There must be some trick oraontrivanoe Intended 
to exdtiâe suspicion and' prevent inquiry. There must be reasonable dili- 
gence, ând the means of knowledge are the sarae inîeffect, as knowledge itself. 
. lf.& does npt ;say that he had not f ull possession of means of detecting the f raud- 
ulentarrangji^ipent, if it waafraudulent, or that there had been concealment, 
and the possession of such means of knowledge, is, in equity, the same as 
knowlêdilêiisisif.^ New Albariy v. Burke, 11 Wall. IO7." 

Wha,t haye the complainants in this case done to unearth this alleged 
frftud?, They do not iiifprm us. They alkge thatneiûier of them has ever 
, Ifeen in thestaieiof Qdifornia. They allège generally that ail thèse 386 de- 
fendants, and their indefinite number of grantors, hâve concealed the al- 
jjeged ;|raudj ai^d the oply means of concealaient alleged, is, that; they 
. dflinaed to owo the lands which they had purchased, and that their first 
grantor, Devine, owried it before them. This toill was filed June 1, 
1889, aûd Tëall died Àiigust 1, 1857, nearly 32 years hefore the filing 
at thé bîll. ; San José was tl^en a small town. Now it is a large city. 
')Çn, t^ien^^rf qÏ things :^!hei;p must have beeq during that time ahhost 
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innumerable transfera of portions 6f this reàl èstate. Thèse lands are 
alleged to be held by défendants by direct and through même conveyances 
from De vine ; much bf it must naturally bave passed through many hands, 
during the last 32 years, and the number of those who now hold, and 
who hâve held, them during that time, must hâve run up into the thou- 
sands. And ail thèse, under the gênerai allegatiotis of the bill, must 
hâve concealed the great fraud by representing to thèse complainants that 
Devine once owned the land, and that they owned it by purchase from 
him. , No one of the complainants was ever in California. Did thèse 
several défendants and their numerous grantors go to New York to give 
the complainants this false information, upon whieh they so confidingly 
relied? Ail the défendants' grantors, as well as the défendants, must 
hâve purchased with notice of the fraud, or their title cannot be shakeh. 
I présume any party who supposes hë has found a clear, apparently 
perfect title of record to land, and purchased it on the faith of the record, 
would be very apt to allège that he owned it, and that his grantôr before 
him owned it, when his right should be challenged by a Etranger, who 
claimed it himself. Can such action al one, be concealment of the fraud in 
such sensé as to constitute bad faith and vitiate their titles? Would such 
a claim alone, be any sort of évidence that he was concealing a known 
fraud? The first thing to do, it would seem, is to show by othef satis- 
factory évidence, that thére was, in fact, a fraud, and that he purchased 
with knôwledge of that fraud. The pleader would seem to base his looâe 
gênerai allégation of notice of the fraud alleged, in making the two con- 
veyances of August 1, 1857, by ail deriving title under Devine, upon 
the fact, that they purchased subsequently to thèse conveyances having 
been placed upon the record — this fact being so particularly alleged; 
and that the record upon its face affbrded them such notice of the fraud, 
as would vitiate their purchase for want of good faith. It may be true, 
that finding upon the record, the two deeds dated a few days before, bût 
acknowledged and recorded a few weeks after the death of Teall; the 
first being aconveyance from Teall, by Devine, as his attomey, to Rhodes, 
and.the next by Rhodes to Devine, on the same day, should excite sus- 
picion. But it is not unusual for conveyances to be executed and de- 
livered before acknowledged, and at some subséquent time be either ac- 
knowledged, or proved, by the witnesses thereto, and recorded. So that 
fact is by no means conclusive évidence of fraud. So, also, the law does 
not encourage dealings between principals and their agents, or trustors 
and trustées, especially through acts of the agents or trustées, but yet 
such transactions sometinles do occur, and are not questioned by the 
principals. But where they bave taken place, and hâve not been called 
into question by the principals or their représentatives for many years, 
it would seem that Etrangers ought to be protected from future disturb- 
ance by the principals. But however this may be, if the record upon 
its face âfforded purchasers the means of detecting the fraud, it was 
equally efficacious for the suggestion of fraud to thèse complainants. If 
a consultation of the record would bring knôwledge home to purchasers, 
a àmiitùr consultation would bave brought it home to thèse complainauts. 
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It i^ uiged hpwever, by complainants, that under the statutes of Cali- 
foriiia,.the record of a conveyance is comtrudive notice only to subséquent , 
pqrchasers, and is not such to other parties. Grant it for tho purposes 
of this case; but this is not a question oî " coristructive notice;'' it is a ques- 
tion of diligence — -whether thèse complainants and their ancestors, hâve 
exercised due diligence in ascertaining their rights and pursuing their 
remédies? In this, and in ail other of the United States, the statutes 
provide for recording ail instruments of conveyance. Thèse laws are pre- 
sumed to be known by ail who are affected by them , and they are in fact, 
known to ail citizens having the slightest degree of intelligence. A store- 
house of information is hère provided by law, open to ail. Thèse con- 
veyances, were, in fact, recorded as required by law, almost 32 years ago 
— nearïy a third of a century. The record was open to the examination 
of the complainants, and if^ not construotive notice binding upon them, 
whether they examined it or not, they tmeio that if Teall or Devine had 
a title to thèse Jands, that the title to them must be on the record, and 
that they could find it readily by Iqoking for it; and when found, it 
would hâve given them in iact, that same information — ^actual informa- 
tion — that in law, it communicated to the défendants whether they ex- 
amined it or not. In order to avoid the inconvenience of the actual no- 
tice and relieve themselves from the embarrassment of possessing the 
same knowledge; in fact, as that imposed by law upon the défendants as 
purchasers, complainants take pains to aver, that they were non-residents 
of the State and had never been in it; and did not know that thèse two 
conveyances were in existence and on the records of Santa Clara county 
till 1887. Now if they made inquiries of ail thèse défendants, and thèse 
défendants fraudulently told them, as they allège, that Devine owned ail 
ihelands that stood in his name on the record, at, and before the time 
of his death, and they purchased from him, that représentation of itself, 
mftst nçcessarily hâve in fact, by implication, at least, brought to their 
notice, the existencje of thèse conveyances upon the record. At ail events, 
with the knowledge they must hâve had that titles are required to be re- 
QOrded, and that thèse défendants claimed the land, if they did not çon- 
sult the record, to see what title T^eall and Devine had to thèse lands, 
they were guilty of the grossest lâches and négligence, and were unac- 
countably inattentive to their own interests. If they did examine it, in 
person, or by agents, the record aflforded them the same clews to fraud, 
that were furnished to purchasers, and if fpllowed up vigorously, and 
intelligently, it could not baye failed to unearth any fraud that in fact, 
Éixisted. If they failed to do this, it was their own fault. As before 
stated, "the party defrauded must be diligent in making inquiry. The 
me^ns pf knowledge are equivaleçt to knowledge. A clew to the faets 
which if foïlpwed up diligeijtly, would lead to a disco'very is, in law, 
équivalent to a discovery — -équivalent to knowledge," whplly independ- 
ent^ and outsideof statutory constructive notice of the contents of a rec- 
ord. fiêcAi V. (S&mey, 72Cal, 363, 367, 14Pac. Rep. 88; Manningv.San. 
Jac^wto 3tn O)., 7 Sawy. 430-433, 9 Fed. Rep. 726. 
$0, also, tlïe meana by which the complainants were so long kept igno- 
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rant of thèse rîgTits by the respondents and the împediments, etc., to an 
earlier prosecution of their claims, are not, sufficiently, set out in the 
bill. Says the suprême court, in Godden v. Kimmdl, 99 U. S. 211: 

"Courts of equity, acting on their own inhérent doctrine of discouraging 
for the peace of society antiquated deniands, refuse to interfère in attempts 
to establish a stale trust, except where the trust is clearly established, or where 
the facts bave been, fraudulently, and, successfully, concealed by the trustée 
from the knowledge o£ tbe aestui que tntst. Eelief in such cases may be 
Bought; but the rule is that the aestui que trust should setforth in the bill 
speoiflcally, what vxre the impediments to an earlier prosecution of the 
elaim, and how he or she came to be sa long ignorant of their alleged rights, 
and the means used by the respondent to keep Mm or her in ignorance, and 
how he or shefirst came to the knowledge of their rights. Badger v. Bad- 
ger, 2 Wall. 87; White v. Parnther, 1 Knapp, 227. When a party appeals 
to the conscience of the cbanceUor in support of a claim, says Mr. Justice 
FiELD, where there bas been lâches in prosecuting it, or long acquiesence in 
the assertion of adverse right, he should setforth in his bill speciflaally what 
were the impediments to an earlier prosecution of the daim; and if he does 
not, the chancellor may justly refuse to consider his case on his own showing, 
without inquiring whether there is a demurrer, or any formai plea of the 
statute of Umitationê oontained in the ansuwr. Marsh y. Whitmore, 21 
Wall. 186.» 

None of thèse means are set out in this bill. 

The same doctrine is repeated in Richards v. MachtU, 124 U. S. 187, 
8 Sup, Ct.Rep. 437. See, also, SuUivan v. RaUroad Go., 94 U. S. 806- 
811 ; Brown v. County oJBuena Vista, 95 U. S. 160; Hvme v. Beale's Ex'x, 
17 Wall. 336; Hatfward v. Bank, 96 U. 8. 611; Speidel v. Hmrid, 120 U. 
S. 377-387, 7 Sup. Ct. Rep. 610. The fact that the complainants lived 
in "the remote and secluded" régions of the stale of New York, far from 
means of information, and were never in California, cannot excuse them 
from the use of proper diligence. Says Mr. Justice Bradley, in Brod- 
erick's WiU Case: 

"Parties cannot thus, by their seclusion from the means of information, 
claim exemption from the laws that control human affairs, and set up a right 
to open up ail the transactions of the past. The world must move on, and 
thosewho claim an interest in personsor things must becharged with knowl- 
edge of their status and condition, and of tbe vicissitudes to whicb they are 
subject." 21 WalJ. 519. 

Upon this passage I took occasion to observe in the San Jadnto ISn 
Case, 7 Sawy. 433, 9 Fed. Rep. 726: 

"It must not be fOrgotten, not only that the world «moves on,' but tliat in 
this âge and country, and in this part of the country, it moves rapldly. Three 
years now, and especially in California, is longer in events and progress, than 
twenty years some centuries ago, when the statutesof limitation were adopted 
in England. Parties cannot lie down to sieep upon their rights, and on wak- 
ing up many yeara afterward, find them in the same condition in whicb they 
were lef t. " 

In this case, Teall, under whom complainants claim, died nearly 32 
years ago, and Devine, the other party under whom respondents claim, 
died in 1876, nearly 14 years ago. So the only two parties who are 
presumed to know, what their relation to thèse lands, and to each other 
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in faot wàa, hâve long sihde died. Under such cîrcumstances several 
hundred citîzens, who haye for more than 30 years enjoyed and improved 
their propèrty by their labor and expeiiditure of money, in a large city, 
should not now be deprived of it,-by parties who hâve so long slumbered 
on their rights, if they had âny, and been so "grossly neglectful of their 
own interests." ' 

The fact that a patent was issued to San José upon confirmation of her 
pueblo lands, cannot afiFect the queistion. No new title has vested in the 
complainants thereunder unless they can dérive it through the parties 
holding under the conveyances in question, alleged to be fraudulent. 
The city holds the title in trust for those who succeed in maintaining their 
rights under the Teall and Devine conveyances. If Teall's rights through 
the Devine, and subséquent conveyances and the statute of limitations 
hâve been eut ofi", there is no channel through which they hâve since re- 
turned to thèse complainants. The parties who hâve a vested title either 
under the two conveyances in question, or under the statute of limita- 
tions, or both, are the cestui que trust of the city of San José. 

I am satisfied thàt the facts stated in the bill are insufficient to take 
the case ont of the first clause of the fourth paragraph of section 338 of 
the statute of limitations of the state of California, and that the suit is 
barred by the statute. I am also satisfied that the cause of suit is stale, 
under the principles relating to the subject long established and enforced 
by courts qf equity. So, also, the bill is insufficient because it fails to 
set out specifi^cally what were thè împediments to an earlier prosecution 
of the claim; ho* they came to be so long ignorant of their alleged rights, 
and the meàns used by the respondents to keep them in ignorance, and 
hpw they first came to a knowledge of their rights. 

I am satisfied also, that the bill cannot be truthfully so amended, as 
to présent a case for équitable relief. The parties hâve already amended 
twice. Some of the allégations now so, generally, made, must, neces- 
Barily, be largely overstated, HoW is it possible, that ail the présent 
respondents, and their numerous grantors intermediate between them and 
t)€vine, should hâve taken active raeans to conceal, and to successfuUy 
conceal from thèse complainants their rights, however credulous and con- 
fiding they may bave been? Besides, upon thèse sweeping allégations 
jembracing, insolido, 336 respondents, how can any individual respond- 
ent know upon what case he is to be prosecuted? Upon what point as 
to him, individually, will the blow fall; and whence will it come? How 
is each individual respondent to know how to prépare for trial under 
thèse loose, sweeping, gênerai allégations? The demurrer must be sus- 
Mned, and the bill dismissed, and it is so ordered. 



UINGBIBAAI V. SKLSOH. 783 

Lakgstbâat V. Nelsok et aL 
ICi/reuU Coitrt, N. D. lawa, W. D. Deoember 31, 1889.) 

QuiBTrNO TiTtB— BîBCTMBNT SCIT PeNDING. 

tJnder thb lowa statuts giving a person in possession of land the right to hring a 
bill inequity to quiet title, such a bill is not demurrable because it snows that dé- 
fendants, whoare non-residents of the state, hâve sued complainant in ejectment 
for the land, and that such ejectment suit is sUll peuding. 

In Equity. On demurrer. 

W. S. Palmer, for complainant. 

Geo. StnMe and SirvhUf RisM & ffart, for défendants. 

Shiras, J. The complainant herein ia in actual possession of certain 
realty in Sioux county , lowa. The défendants herein brought an action 
in ejectment against complainant, claiming to be the owners in fee of the 
realty in question. Thereupon the complainant filed the présent bill in 
equity for the purpose of quieting his title, and asking that the de- 
fendants be restrained from the further prosecution of their action at 
law. The défendants demur to the bill on the ground that the matters 
set up in the bill as grounds for équitable relief are fully available to the 
complainant in the action at law, being, in substance, an estoppel in pais, 
and therefore çlaim that the biU is not sustainable because there is 
pending between the parties an action at law. If the law action was not 
pending it could not be successfuUy claimed that the bill was demurra- 
ble. The Çotnplainant is in the actual possession of the realty, and 
therefore hé could not maintain an action in ejectment against the de- 
fendants. tJnder such circumstances, under the statute of lowa, he 
would hâve the^ undoubted right to bring a bill in equity to quiet his 
title. Holiand v. ChaUm, 110 U. S. 16, 3 Sup. Ct. Rep. 495. The bill 
on its face shows that there is pending an action at law for the possession 
pf the property, brought by the défendants against complainant, and by 
the demurrer the point is made that the pendency of the latter defeats 
the right to maintain the former; or, in other words, it is maintained 
that the pendency of the law action should abate the suit in equity. 
Where a par|y brings an action atlaw and a suit ip equity in furtherance 
of the same object, the gênerai rule is that the one cannot be pleaded in 
abatement of the other, for the reason that thé remedy sought is not 
identical. Story, Eq. PI. § 742. The ground lipon which is based 
the right to plead the pendency of another suit touching the same sub- 
ject-matterî as an abatement of a second suit between the same par- 
ties, is that the second suit is merely vexatious, and a party ought not 
to be subjected to the costs and expense of a second suit, when the one 
already pending will fuUy dispose of the issue. To sustaiû the plea, it 
must appear;that there is identity of parties, of subject-matter, and of 
relief sought. Insurance Oo. v. Brume, 93 U4 S^ 588. In the case now 
under considération, the two suits were not instituted by the same party. 
The contention of the défendants is that, complainant ought not to be 
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permitted to maintain his suit in equity, because they hâve instîtuted 
an action at law against him. As already said, the complainant bas the 
rigbt, under tbe statute of lowa, to maintain a suit in equity to quiet 
bis title as against the défendants. Tbis he is seeking to do. If the 
bill, however, should be dismissed because of tbe pendency of the law 
action, the plaintiifs therein can, at their pleasure, dismiss the law ac- 
tion; and, being non-residents of lowa, it niight thus be put ont of the 
power of complainant to again get service upon them in this state, and 
the complainant would be practically defeated in his efforts to settle and 
quiet his title. This fact, in addition to the différence in the remedy 
attainable in the two proceedings, justifies the conclusion that the pend- 
ency of the action at law ought net to be deemed cause for abating the 
suit in equity, and the demurrer to the bUl must be tberefore overruled. 



Ths Mahabajah. 
BANNIS V. The Mahabajah. 

(DtsMct Cowrt, s. D. New York. November 25, 1889.) 

1. Mastbib AND Servant— AssnMPTioN Oï RiSK. 

A workman employed to work a partioular machine, whioh he fuUy understanas, 
takes the rlsk of accidents that may happen to hlm while using it, so long as the 
machine is maintained In the same condition as by his contraot he has a rigbt to ex- 
pect and to rely upon. The master is not liable for accidents merely because he has 
not adopted récent improvements that afCord some addltional protection. 

S. Same. 

The libelant, a longshore-man, was employed to worfc a wlnoh in discharging 
cargo. The steam crank-bar, turned by hand, oamewithin three inchesof acog- 
, wbeel. While tuming the crank, the libelant's hand slipped, and his thumb and 
two Angers were crushed by the cegs. The winch was 18 years old. More ré- 
cent ones bave the cog-wheel protected by a covering. One winch of that klnd 
was on the ship. No prevlous accident from this winch was proved, except ono 
arislng from gross oarelessness. Beld, (1) that the old winch was not of so dan- 
gerous a character as to be unfit for use ; and, no weakness or disorder of the winch 
being shown to bave contributed to the accident, held, (3) that the libelant took 
the risk, and could not recover of tbe ship, no négligence of respondent being 
proved. 

Ih Admiralty. Libel for personal injuries. 
Robert D. Benedid, for libelant. 

Buûer, StiOman & Hubbard, {WiUtdmua Jlfynder8e,of counsel,) for ckim- 
ants. 

Beown, J. OntheafternoonofSeptember22, 1883, the libelant, while 
operating a winch on board the steamer Maharajah, lest the thumb and 
tWo fingers of his right hand, which were crushed between tbe cogs of 
ttie wheel and the reversing lever. The crank-bar, which let the steam on 
and offj was turned by a horizontal bandle four and one-half inches long. 
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the end of which, when turned inwards, came within three inches of the 
cog-wheel. While turning the handle, the libelant's hand accidentally 
slipped off, and was caught by the cogs. The libelant seeks to hold the 
vessel answerable for his injuries, on, the ground that the winch was an 
old and dangerous machine, because it had no eovering or protection, 
like the more récent machines, and because the handle ran dangerously 
near the cogs. It is also alleged tbat the machinery was out of order. 
Though the évidence shows that there was some escape of steam after 
the libelant had asked for more steam, the weight of proof, I think, is 
against the contention that the machine was out of repair or out of or- 
der, or that it had ever had any eovering, or was ever in a condition sub- 
stantially différent from that in which the libelant was working it, and 
in which it had been long used. Nor does the évidence show that the 
^scape of waste steam contributed to the accident. The libelant does 
hot testify that the steam made the handle more slippery,-or embar- 
rassed him in his work. The moisture, for aught I know, may hâve 
made his hold more secure, rather than weaker. The winch was put 
in the vessel about 12 years before. It was of the kind then in ordinary 
use. Soon afterwards, improveraents in winches were made, and dur- 
ing the last few years the cog-wheels in new winches hâve been usually 
provided witb coverings, and are thereby safer for use. The Maharajah 
had one winch of the new pattem and two of the old. Though the 
handle on this machine came within three inches of the cogs, it is not 
shown to be différent in this respect from the winches formerly in gên- 
erai use. The libelant was a longshore-man, employed by the day or 
honr. He was hired to work this winch. No skillwas necessary, only 
care. Whatever liability there was to accident from the hand's slipping 
was visible and plain, It was not a concealed or unsuspected danger, 
but one as well known to the workmen as to the employer. The master 
can only be held liable on the ground of négligence, or for some breach 
ofduty. The question, then, cornes down to this: Is it négligence, or 
a breach of légal duty, for a master to hire men to work upon an old 
machine merely because there are newer and safer ones in use? As re- 
spects travel on steam railways, many of the courts of this country hold 
the carrier bonnd to keep pace with new inventions in the direction of 
safety. But tfiis rule is an exceptional one, eslablished upon grounds 
of public policy, and for the safety of human life. It has never been 
applied to the relation of master and servant. There the ordinary rule 
is that the workman takes the risks incidental to his employment. As 
regards machinery, it is the master's duty, say the suprême court in the 
case oî Houghv. Èailway Co., 100 U. S. 213-219, "to exercise due care in 
its purchase originally, and in keeping and maintaining it in such con- 
dition as to be reasonably and adequately safe for use by employés." 
The context shows, however, that this language was used in référence to 
the disorder, defects, or weakness which arise from the use of machinery, 
or from concealed dangers which the workman has no means of know- 
ing, rather than to such liabilities to accident as belong to the nature of 
the machine, and are visible and plain, and known to the workman 
V. 40F.no. 14— 50 
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when he engages employment. In the case just cited the suprême court 
say: 

"If the engineer, after discovering orrecognizingthe détective conditian'of 
the cow-catcher or pilot, had continjied to use the engine without giving no- 
tice thereof to the proper oflacers of the company, he would, undoubtedly, hâve 
been guilty of sueh contributory négligence as to bar a recovery, so far as such 
defect was found to hâve been the efficient cause of the death." 

This indicates that no recovery could be had where the workman vol- 
untarily takes work upon machinery knowing its dangers, and not ex- 
pecting or relying upon any change to be made in it. This is very clearly 
stated by Cockbtjrn, C. J., in the case of Clarke v. Holmes, 7 Hurl. & N. 
937-943, a case cited at length by the suprême court in Hough v. Raîi- 
vwy Co., referred to above. "No doubt," he says, "when a servant en- 
ters on an employment from its nature necessarily hazardous, he accepts 
the service subject to the risks incidental to it, or, if he thinks proper to 
acçept an employment on machinery defective from its construction or 
from the want of proper repair, and with knowledge of the facts enters 
on the service, the master cannot;be held liable for injury to the servant, 
within the scppe of the danger which both the contracting parties con- 
template is inci<iental to the employment. The rule I am laying down 
goes onlyto this,, that th© d&nger contemplated on entering into the con- 
tract shali not be aggravated by any omission on the part of the master 
to keep the machinery in the condition in which, from the, terms of the 
contractor the nature of the employaient, the servant had a right to ex- 
pectthatit WQuld be kept." If in any case the master could be held 
îiable for accidents happening to a workman whom he had hired to work 
upon a well-known machine, in its usual condition, it could onlybe, I 
think, when it might fairly be said that, having référence to other ma- 
chines, the machine in question was so hazardous as not to be fit for use, 
and when the employé must be deemed to hâve been ignorant of its dan- 
gers. See, also, Railmy Ûo, v. Herbert, 116 U. S, 642, 647, 652, 6 Sup. 
et. Rep. 590. 

I cannot find that this machine was not reasonably fit for use, though 
it had less protection to the workman than newer forms. It was of a 
kind long used, and the onlyprevious accident shown to bave happened 
in connection with it arose from gross carelessness. There is some évi- 
dence to the effect that the Jibelant was sitting at the time of this acci- 
dent. He dénies this, and I make no further référence to it. But he 
does not claim to hâve been unacquainted with the machine, or its pos- 
sible danger from the hand's slipping. Whatever danger there was, as 

, I hâve said, was plain, There was no promise to aflord further protec- 
tion againstthis danger j and the libelant did not expect it, or rely upon 
it, as the plaintiff did in Hough v. RaUmy Co., in continuing hia work. 

, There was no concealment* He was in no way misled, The language 
of the court in the caseiast cited does not apply to cases like this. It 
does not^abridge the liberty of contract between employer and employed, 
as respects work upon old and well-inown^ machines, though newer ones 

, ixiay hâve spme adâitional^afp^uar^j nor does it change theburdeu^of 
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the risk of accident, where the nature and danger of the machine are 
known to the employé, and where the use of the machine is not unrea- 
sonable, and it is kept, as this was kept, in the condition in which the 
employé agreed to work it. Though the accident was a severe one, en- 
titling the libelant to much sympathy, I cannot hold that the law affords 
him any redress. The libel is therefore dismissed. 



Cheesmân et aï. v. Shbeeve et àL 

(Circuit Court, D. Colorado. Deoember 26, 1889.) 

1. llnns AKD Mining — IiOOatiok— Disoovbrt. 

It is requisite to a valid location and to the ownersbip of the title to a valid Iode 
mining «daim, that there should be a discovery of ore, gold or silrer bearing min- 
erai in rock in place, showing a weli-defined crevice, a discovery at leastlO feét deep 
from the lowest rim rock thereof , wbich discovery of minerai must be at the point 
daimed and designated, or made the point of discovery by the locators of said claim, 
and 80 designated in the location certiflcate relied upon by them in the making of 
said location. 

5. Bams— Location Stakes. 

A location stake must be ereoted at the discovery of said clalm, witb a plain slgn 
or notice tbereon, containing the name of the Iode, the nâme of the locator, and tne 
date of the discovery. 
8. Same— Mareed Bounbabt 08 Surpaob. 

The claim must hâve its boundaries so marked upon the surface as to be easily 
traced by means of six substantial stakes, one set at each corner of said claim, 
one at the center of eaoh side Une thereof; which said stakes sbail be of substantial 
character, and sunk in the grotind, hewed on tbe two sides of the corner stakes 
which are in towards the claita, and the side stakes hewed on tbe side which ia in 
towards the claim. 
4. Samb — Ix)CATioN Certwicatb. 

There must be made and ûled by the locators of said daim a location certiflcate 
which shaU contain the naijiea of tbe locators, the date of the location, and such a 
description of the claim by référence to some natural object or permanent monu- 
ment as WHl identlfy the claim ; also, tbe number of feet in length claimed on each 
side of the center of the discovery shaft, and the gênerai course of the Iode. 

6. Bamb — Action fob Tbespass — Joindeb of Claims. 

In a suit for trespass, défendants cannot, atter suit brought, unité several olaims, 
eacb having a portion of the outerop, for the purpose of asserting the right to fol- 
low a veinupon its dip, when said r^ht ddes not ezist within the said olaims, con- 
sidered separately. 

6. Samb— Abandonment and Relooation. 

If ground once included within the location of a Iode mining claim be abandoned, 
and a new location made tbereon, as abandoned ground, said location dates only 
from the relocation thereof as abandoned ground, and does not relate baok to or ob- 
tain any rights on account of the location which has been abandoned. 

7. Samb— Vbis ob Lode. 

A vein or Iode is a body of minerai or of mineralized rock in place, within defined 
boundaries, In the gênerai mass of the mountain. 

8. Samb. 

Ore disseminated at intervais, or found in ohannels, chutes, cavlties, pockets, or 
other irregular occurrences at Intervais in quartzlto, without ore connections be- 
tweeu fhe same, is not a iode, ledge, or vein, within the meaning of Re v. St. XJ. S. S 
SS&îi, aUowing the owner thereof to f ollow tbe saine beyond bis side Unes upon its 
dip. 

9. Samb— CosTiNBiTT oï Vein. 

Tbe rein must be continuoua onhr in the sensé that it can be traoed by the miner 
tbrooigii the surrounding rocks. Slight Intermptions of the mineral-bearing rock 
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are not alone snfflclent to destroy the Mentîty of the vein ; nor would a short partial 
dosure of the fissure hâve the effeot to destroy the continutty of the veIn, If, alittle 
further on, it appeared or recurred again, with minerai- bearing rock in it. 

10. Sahb. 

Where both minerai and fissure close, come to an end, and are not found agaîn in 
that direction, or, if found at ail, are so far off from the traoing of the vein, or so 
diverted from its original trend or line, or appear under différent geologieal condi- 
tions and surroundings, the jury would be warranted in finding that the oontinuity 
was broken, and that the Iode, theref ore, was not the same. 

11. Samb— End Lines. 

End Unes as designated in the location oertificate are not neoessarily, In law, the 
end Unes, unless they actually cross the actual outcrop of the vein. 

la. Same— Tkespass— Mbasdbb or Damages. 

The measure of damages in an action for trespass upon a mining location is the 
value ot the ore taken by the défendants from within the side Unes of plaintifts' 
claimprior to the institution of suit. 

18. Same. 

If the jury should believe from the évidence that défendants, af ter they had 
knowledge that plaintifEs oontested their right to mine within the side Unes of plain- 
tifEs' claim, thereafter mingled the ore taken from within plaintifts' side Unes with 
other ore, with the purpose of preventing or obstructing the ascertainment of its 
quantity and value, or in wiUf ni disre^ard of plaintiffs' rlghts, they would be war- 
ranted m construiug such conduct against défendants in determlning the damages. 

14. Samb. 

If, on the other hand, they helieved thatdef endants, in the bonest belief that they 
were of right pursuing their vein of ore, and withoUt any design to cover up the 
quantity or value of ore taken, and in the usual mode of handllng and marketing 
such ore, they suffered it to mingle with other ore, or f aUed to keep it segregated, 
then they should ascertain the approzimate value of the ore, aa best they could, 
from ail the f acts bef ore them. 

Ât Law. Action ofejectment. 

C. J, Hughes, Jr., for plaintiffs. 

B. F. Montgomery and G, Q. Parsons, for défendants. 

Tmi-rpa, J.fÇchargîng jury. ^ Gentlemen of the jury: Before proceed- 
ing to give you the charge I hâve preparçd, I will give you certain déc- 
larations of law, asked for by the plaintiffs, as not inapplicable to the 
considération ofthis case: 

"The court, at the instance of the plaintiffs, charges the jury that their ver- 
dict must be for the plaintiffs, unless the défendants fuUy establish, by a pré- 
pondérance of the évidence, the following facts, — that is to say, that they are 
the ownera of a Iode miiiing claim located and held in compliance with the 
statutes of the United States and the state of Colorado, permitting and gov- 
erning the location of gold mining claims; that, among the reqiiisites to u 
valid location and to the ownership of the title to a valid Iode mining daim, 
are the following: First. That there should be a discovery of ore, gold or 
silver bearing rainerai in rock in place, showing a well-deflned crevice, a dis- 
cove^ at least ten feet deep from the lowest rim rock thereof ; which discov- 
ery of minerai must beat the point claimed and designated, or made the point 
of discovery by the locators of said claim, and so designated in the location 
oertificate relied upon by them in the making of said location. Second. The 
érection of a location stake at the discovery of said claim, with a plain sign 
or notice thereon, containing the name of the Iode, the name of the locàtor, 
and the date of the discovery. Third. That said claim must hâve its bound- 
aries so marked upon the surface as to be easiiy traced by means of six sub- 
Stahtîal stakes, — one set at eacb corner of said daim, one at Ihecenter of each 
side line thereof, — which said stakes shall be of substantial character, and 
sunk in the ground, hewed on the two sidea of the corner stakes which are in 
towards the olaim, and the side stakes hewed ou the side which is in towards 
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tbe daim. Fourth. That there stiall be made and âled bythe locators of said 
claim a location certificate, which shall contain the names of the locators, the 
date of the location, and such a description of the claim by référence to some 
natural object or permanent monument as will identify the claim; also, the 
number of feet in length claimed on each side of the center of the discovery 
shaft, and the gênerai course of the Iode; it being provided by law that any 
]X)cation certificate of a Iode claim whicb shall not contain the name of the 
Iode, the name of the locator, the date of location, the number of linear feet 
claimed on each side of the discovery shaft, the gênerai course of the Iode, 
and such description as shall identify the claim with reasonable certainty, shall 
be void. 

"The court further charges the jary, at the instance of the plaintiffs, that 
the défendants cannot unité several claims, each having a portion of the out- 
crop, for the purpose of asserting the right to folio w a vein upon its dip, when 
said right does not exist within the said claims, considered separately: pro- 
vided such union of claims was made after suit brought; and therefore this 
doés not apply to the union of the old Champion and Nevada claims. 

"ïhe court, at the instance of the plaintiffs, further charges the jury that, 
if ground once included within the location of a Iode mining claim be aban- 
doned, and a new location made thereon, as abandoned ground, said loca- 
tion dates only frora the relocation thereof as abandoned ground, and does 
not relate back to or obtain any rights on account of the location which has 
been abandoned, and that the law makes a distinction between a relocation 
and an amended location certificate, although both may be designated as 
amendments in such location certiflcates. 

"The court further charges the jury, at the instance of the plaintiffs, that, 
in addition to establishing by prépondérance of testimony that they are the 
owners of the Champion, Widow McCree, and Peerless Iode mining claims, 
and that the same are located and are sitiiated with référence to the outcrop 
at the surface claimed by the défendants as to their side lines and end lines, 
and of their discoveries as hereinbefore eharged, they must prove and estab- 
lish to your satisfaction, by a clear prépondérance of testimony, the further 
fact that there outcrops, within said claims as hereinbefore stated, a vein. 
Iode, or ledge, within the meaning of the law, descending upon its dip con- 
tinuously, on ore of appréciable value in gold and silver, to the ground in con- 
troversy ; and that the ore from within the Battle Mountain and Little Chicago 
Iode mining claims is a part and portion of such a Iode or ledge, and not of an 
•ore deposit or body having its source or origin higher up, within the bounda- 
lies of the Battle Mountain or Little Chicago Iode mining claims, than where 
it was found. That, in order to the existence of such a vein, there must be 
proved, by a prépondérance of testimony, to exist, a Iode, ledge, or vein, 
witliin the meaning and purview of the statute, having latéral extent as well 
•as extent upon its dip, and being a continuous mass of minerai, between de- 
flned boundaries, in the solid mass of the mountain, extending continuously 
upon its dip to the ground in controversy; and that the existence of detaehed 
or small bodies of ore upon one Une, or upon or within a given stratumof 
rock, uniess the remainder of said stratutn contains the éléments which con- 
stitute a vein, to-wit, defined walls and crevice, continuous ore, and mineral- 
ization of an appréciable value, throughout its extent, the same is not, within 
the statute, such a Iode, ledge, or vein as entitles the owner thereof to follow 
the same beyond his side lines upon its dip. 

"The court fuifher, at the Instance of the plaintiffs, charges the jury that 
ore disseminated at intervais, or found in channels, chutes, cavities, pockets, 
or otber irregular occurrences at intervais in quartzite, without ore connec- 
tions between tbe same, is not a Iode, ledge, or vein, within the meaning of 
the statute. 
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"The court further charges the lury, at the Instance of the plaintiffs, that 
end lines, as designated in the location certiflcate, are net necessarily, in law, 
the end lines, unless they actuially cross the actual outcrop of the vein. " 

New, gentlemen of the jury, the plaintiffs bave shown, title, by patent 
from the United States and mesne conveyances, to the niining claims 
known in this trial as the "Battle Mountain and Little Chicago." By 
the terms of the grant under the patent, the right of possession and own- 
ership are vested in the grantee, net only to the surface of the ground con- 
tained within the exterior lines of such surveys, but to everything be- 
neath, within the planes lying within Unes drawn downward, vertically, 
between such surface boundary lines. The plaintiffs hâve made out a 
prima fade case to recover in ejectment by proof of title througb patent 
and subséquent conveyances to them; the answer of défendants admit- 
ting that they had, in excavating, penetrated beneath the surface loca- 
tion of the Battle Mountain survey. While this is so respecting the op- 
ération of the patent, the statute law of the United States (section 2322) 
makes this important provision respecting the rights of a locator who 
may not hâve received a patent: 

"The locators of ail mining locations heretofore made, or which shall here- 
after be made, on any minerai vein, Iode, or ledge, situated on the public do- 
main, their heirs and assigné, where no adverse claim exista on the lOth day 
of May, 1872, so long as they comply with the laws of the United States and 
with State, territorial, and local regulaitions not in conflict vritb the laws of 
the United States, governihg their posséssory title, shall hâve the exclusive 
right of possession and enjoyment of ail the surface included within the Unes 
of their locations, and of àll vetns, Iodes, and ledges througbout their entire 
depth, the top or apex of which lies inside of sucli surface lines, extended 
downward, vertically, although such veins. Iodes, or ledges inay so far départ 
from a pei^endicular in their course downward as to exténd outside of the 
vertical side lines of such surface locations." 

This right of the locator bas its root in the same statute that gives pat^ 
entée bis patent; so that, if the défendants bave brought theniselves 
within the provisions of this statute, and they reached the point of the 
alleged trespass by pursuing and excavating a vein of ore which had its 
outcrop or apejç within the side lines of their location, and their location 
was conformable to law respecting this vein, they are not guilty of the 
alleged trespass. The évidence on the part of the défendants tends to 
show that the discovery on the Champion claim, in its original form, 
and the location were roadè in 1880, and that in 1882 a relocation of 
this claim was made, and in 1886 an amended location thereof was made 
by delendants, enlarging its exteut. The évidence also tends to show 
that the Widow McCree claira was discovered and located in 1885, and 
that the title of said locators bas passed, by mesne conveyances, to the 
défendants, or some of the parties who are operating the mine as part- 
ners. The Widow McÇree claim, as located, e^xtended north, so as to 
include a part of what appears on one of the maps as the "Belle of the 
East Claim." The locators^ or those holding under them, had the right, 
by the local statutes of Colorado, to aller or amend the original location 
at any time up to the institution of this suit, ai)d such amendmënts or 
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relocations, when made, had relation back to the time of the original lo- 
cation; and thèse plaintiffs are in no position, in this controversy , to ques- 
tion such amendments or relocations. And, while it is true that, in or- 
der to authorize the location of thèse claims, the locator should hâve 
made a discovery thereon of a vein of minerai ore, and done certain work 
thereon, and complied otherwise with the law regulating such locations, 
yet you are instructed that the certificates of location are presumptive 
évidence of such discovery; and that the locators had complied with the 
law in this respect; and that, after the lapse of many years, as in this 
case, every reasonable presumption should be indulged by the jury in 
favor of the integrity of the location; and that where, as in the case of 
some of thèse claims, the original locators reaffirmed, under oath, on the 
witness stand, that at the point of their workings named in their location 
entry they did discover such vein, then, when the plaintiffs corne hère, 
after the lapse of so many years, and undertake tq show, by witnesses 
sent to thèse old openings, with their accumulated deôris, to obtain évi- 
dence by inspection that no vein was in fact found by the originallocat- 
ors, such attack' should be sustained by évidence so clear and persuas- 

i ive as to fuUy satisfy your minds that such claimed discoveries were in 
fact false. And you are further instructed, in this connection, that, if 
you believe from the évidence that such locators did make such discov- 
eries of an ore vein, the défendants, in further and later openings of such 
mine, would not be conSned to the point where such original openings 

, or workings were made, because, by the express terms of the fédéral stat- 
ute, (section 2322,) such locators "shall hâve the exclusive right of pos- 
session and enjoyment of ail the surface included within the lines pf their 
locations, and of ail veins, Iodes, and ledges throughout their entire 
depth, the top or apex of whieh lies inside of such surface lines extended 
downward, vertically, although such veins. Iodes, or ledges may so far 
départ from a perpendicular in their course downward as to extend out- 
side the vertical side Unes of such surface locations." 

If you find and believe from the évidence that, since défendants tôok 
possession of the several claims in what iscalled the "Champion Group" 
as far back as 1886, under the title-deeds in évidence, they hâve held 

. and treated them as an entirety, — as one property, — and prosecuted the 
extent of workshown in évidence as a system of development of the 
whole, then said several claims may be regarded as one, for the purposes 
of this case, and the work prosecuted by the défendants thereon as hav- 
ing been done for the whole. To justify the subversion by the défend- 
ants of the territory underlying the plaintiffs' surface location, it devolves 
upon them: to, show by évidence that a vein. Iode, or ledge of minerai 
ore had its outcrop or apex inside of the surface lines of their location, 

, and that they sq reached the point of the alleged trespass by pursuing 

, such vein from its outcrop or apex. The statu te of the United States 
also requires that the end lines of the claims should be parallel with each 

: other, andjiin.asserting a right to follow the vein on its dip without the 
side lines qf their location i and into plaintiffs' location, défendants must 
show the outcrop or apex of such veio ox Iode to be intheiro^rn location 
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thrôughout the ground in controversy, being the extent of the locations 
of défendants and plaintiffs parallel to each other. 

If you iSnd, from the évidence before you, that the end Unes of the 
défendants' claim are substantially parallel with each other, that will 
meet the requirements of the law in respect to such parallelism; and, in 
considering this issue, you will disregard the fact that the south end of 
the Champion claim extends beyond, or is intercepted by, the Pacific 
survey; and you will also disr^ard the fact that the north end of the 
Widbw McCree claim, in a contest with the Belle of the East claim, may 
bave been adjudged by the court in favor of the latter, if you sbould 
further find the fact to be that subsequently, in 1888, and prior to the al- 
leged trespass, the said Belle of the East quitclaimed back to défendants 
said interest, and that défendants bave continually since, as theretofore, 
without any interruption of their possession, held and claimed the same 
as one entire claim, as formerly located, and that the workings performed 
and p'rosecuted by them on the so-oalled claims were donc in develop- 
ment of their group of claims as au entirety. The statute further pro- 
vides that the right of such locators of possession to such outside parts 
of such vein shall be confined to such portions thereof as lie between 
vertical planés drawn downward, through the end lines of their locations, 
so continued in their own direction that such planes will intersect such 
exterior parts of such vein. 

If you are satisfied, from the évidence before you, that such end lines 
of the défendants' claims are substantially parallel, as heretofore defined, 
and that the point where the excavation was made by défendants within 
the side lines of the Battle Mountain claim was substantially within the 
planes of the end lines of the défendants' claims, drawn vertically down- 
ward, and continued in their own direction, you will then be brought 
to the more important controversy hère, as to whether or not there was 
a vein or Iode of minerai orè having its apex or outcrop inside of the 
side lines of the Champion claim, in pursuing and excavating which the 
défendants or their lessees penetrated within the side lines of the Battle 
Mountain location; and, for the purposes of this case, the west end line 
of the Battle Mountain claim is to be regarded as such side Une. If the 
défendants did reach the point in question by so following up such 
vein, they are not guilty of the alleged trespass. 

It is difScult, gentlemen of the jury, for the court to define and lay 
down in so many words the exact meaning of the terms " vein,'V'lode," 
or "ledge," which are employed in the statute interchangeably. It ia 
questionable, to my mind, whether the term is susceptible of an arbi- 
trary définition, or whether one in set phrase should be given so unva- 
rying as to apply to every case, regardless of the differing conditions of 
locality and minerai deposit. The philologist would, in gênerai terms, 
define a vein to be "a seam or layer of any substance more or less wide, 
intersecting the rock or stratum, and not corresponding with the strati- 
fication, and is often limited, in the language of miners, to such a layer 
or course of métal or ore." In the judgment of geologists, a fissure in 
the earth's cirust, and openings in its rocks ând strata made by some 
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force of nature, in which the minerai is deposited, îs regarded as im- 
portant, if not essential; "but," as bas been said by an eminent judge, 
"to tbe practical miner, the fissure and its walls are only of importance 
as indicating the boundaries within which he may look for, and reason- 
ably expect to find, the ore he seeks. A continuous body of mineral- 
ized rock, lying within any other well-defïned boundaries on the earth'a 
surface, and under it, would equàlly constitute, in his eyes, a Iode. 
We are of the opinion, therefore, that the term, as used in the acts of 
congress, is applicable to any zone or belt of mineralized rock lying 
within boundaries ciearly separating it from the neighboring rock." 
{Eu7-eka Oase, 4 Sawy. 311.) 

As applied to the case on trial, I may, perhaps, safely give you in 
charge, in its essential substance, the gênerai définition and ruies which 
hâve been approved in this jurisdiction, and affirmed by the highest 
authority in our country, the suprême court of the United States. In 
gênerai, it may be said that a vein or Iode is a body of minerai or of 
mineralized rock in place, within defined boundaries, in the gênerai mass 
of the mountain. The vein which the miner pursues from its outcrop 
must, of course, be the same which he pursues outside of his side lines. 
Such vein need not, however, be a straight line, of uniform dip or thick- 
ness, or richness of minerai matter, throughout its course and length. 
Oenerally speaking, veins are found, when the minerai is extracted, in 
what constitutes clefts or fissures in surrounding walls, with a well-de- 
fined or traceable hanging wall, or roof above and foot-wall below, of 
différent kinds of rock. So long as the inclosing walls can be continu- 
ally traced, and like minerai matter found therein, no doubt can exist 
that it is the same vein; but sometimes thèse clefts diminish so as to be 
scarcely perceptible, and, again, for a short distance, thèse fissures dis- 
appear to the eye and touch of the explorer, and then, a little further 
on, on the same plane, they are found again; and there may be spots or 
short spaces where the overhanging wall and the under-floor rock exist 
while the minerai deposit is not présent, but on following the fissure or 
trend it reappears very soon. The jury will be sufficiently guided in 
such instances by keeping in mind that the vein or Iode must becon- 
tinuous only in the sensé that it can be traced by the miner through the 
surrounding rocks; that is, slight interruptions of the mineral-bearing 
rock are not alone sufficient to destroy the identity of a vein; nor would 
a short, partial closure of the fissure hâve the effect to destroy the con- 
tinuity of a vein, if, a little further on, it appeared or recurred again, 
with mineral-bearing rock in it. 

Where both minerai and fissure close, corne to an end, and are not 
found again in that direction, or, if found at al], are so far off from the 
tracing of the vein, or so diverted from its original trend or line, or ap- 
pear under difi'erent geological conditions and surroundings, the jury 
would be warranted in finding that the continuity was broken, and that 
the Iode, therefore, was not the sande; but, where well-defined bounda- 
ries, characterized by a generally uniform hanging wall and floor, and 
«xtending on a like gênerai plane or dip, exist, slight évidence of ore 
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may establish the existence bf a Iode. Such characteristic boundaries 
'fconstitute a fissure, aûd, if in such fissure ore is found, alt&ough at 
considérable intervais, and in small quantities, it is a Iode or vein, within 
the meaning of the law." It is claimed, for instance, on the one side, 
that, while on the plane or line where the Champion tunnels run there 
may be found minerai matter permeating more or less the rock formation, 
and that hère and there ore deposits more or less valuable may hâve 
been found, yet that such deposits of ore were only found in vugs, or, 
as some of the witnesses terni it, "bugs," in small quantities, lying in no 
gênerai direction, widely separated, and found in the excavations only 
after driving the tunnel for considérable distances through hard quartz- 
ite rock; and that thèse vugs of ore lay in detached cavities, more or 
less like a trough, whoUy surrounded by or enveloped in such quartzite 
rock. If you shoiild conclude that this was the fact respecting the con- 
dition and character of the Champion workings, then there would, in 
contemplation of law, be no vein of lûineral ore there. A "vug" is de- 
fined by Webster to be "a cavity in a Iode or vein," which would imply 
that sùch cavities werè ih veins; but such technical définition of the 
term must yield to the sensé ip which the witnesses employed it, and 
defined it, on the stand. If, on the other hand, yoù should find and 
believe from the évidence that the ore deposits were traced from tîie out- 
crop, and were deposits of like ore in cavities lying or running in a gen-' 
eral direction or dip into themountain, on a plane more or less uniform, 
and foUnd to constitute a net-work of ore closely adjacent and near to, 
and often running into, each other, and within a gênerai wall above and 
below, even though hère atid thei'e separated in their course by quartzite 
rock oontaining like minerai matter for only short distances, this of it- 
self would not necessarily break the eontinuity of the Iode, as heretofore 
defined. In this connection, gentlemen, I appropriate part of a chaire 
given by Judge Hallett in Hyman v; Whederf 29 Fed. Êep. 353, which 
îs as follows: 

"In the books, and among miners, veins and Iodes are invested with many 
obaracteristics,^ — as that tbey lie in fissures or other openings in the country 
rock; that they contain materials differing, or in some respects corresponding, 
with the country rock ; that they are of tabular form, and of a banded structure; 
that some one or several thirigs are comtuonly associated with the valuable 
ores; tbat tbey bave selvages and slickensides in the fissures and openings, 
and the like. It is not necessary to enumerate ail the features by which they 
are known. Some of thèse charaeteristics are said to be common to ail Iodes 
and veins, and others bf rare occurrence; but, in gênerai, witnesses will take 
up one or more of them as essential features of a Iode or vein, and déclare the 
fact upon the présence or absence of such éléments. A party seeking to prove 
the existence of a Iode or vein will natûrally rely on any such characteristic 
that he can find in the ground in dispute, and call witnesses who will aecept 
that feature as establishlng the fact. Tbe, party opposed will seek to disprove 
the proposition advanced against him, aQ4» in addition, to show that al) other 
charaeteristics of a Iode or vein are. in the case under considération, entirely 
wanting. In this way, a fierce confliet of t^stimony is waged as to the exist- 
ence of one or another distinguishing featuire of a Iode or vein, and tbe jury 
is asked to returu a verdict upon tbe issue thus made. It is apparent, how> 
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€ver, that, upon any issue tonchjng the existence of a Iode or- veîn in a place 
designated, a question whether it has one charàcteristie or another is a part 
Only of the main question, and, in tiie présence of other unquestioned éléments 
establishing tlie existence of a Iode or vein, an issue of that kind becomes im- 
material. To illustrate that matter, it may be said that, with ore in mass and 
position in the body of a mountain, no other fact is required to prove the ex- 
istence of a Iode of the dimensions of the ore. As far as it prevails, the ore 
is a Iode, whatever its form or structure may be; and it is not at ail necessary 
to décide any question of fissures, contacts, selvages, slickensides, or other 
marks of distinction, in order to establish its cliaracter. As was said in an- 
other case in this court: 'A body of minerai or mineral-bearing rock, in the 
gênerai mass of the mountain, so far as it may continue unbroken and with- 
out interruption, may be regarded as a Iode, whatever the boundaries may be. 
In the existence of such body, and to the extent of it. boundaries are im- 
plied.' * * * Whether it is in the form of a broken mass of blue and 
brown lime, between regular walls of the same rocks, or a part of such atrata 
in solid formation, mineralized by replacement of some of their constituents 
with valuable metals, the resuit is the same, and the namu which science may 
apply to it is of no importance. An imprégnation, to the extent to which it 
may be traced as a body of ore. is as fully within the broad terms of the act 
of congress as any other form of doposit. In discussions at the bar, and in 
the opinions of witnesses, it was assumed that the character of a body of ore, 
as coming within or falling without the act of congress, eould be determined 
by classifying it as a segregated or contact ftssure vein, or as a bed or impreg- 
iaation bf ore; and that it was a matter of importance to ascertain whether 
the ore was separated from the country rock by planes or atrata of that rock 
visible to the eye. I see no reason for such distinctions. It is true that a 
Iode raust hâve boundaries, but there seems to be no reason for saying that 
they must be such as can be seen. There may be other means of determining 
their existence and continuance, as by assay and analysis; and, certainly, tha 
form and mode of occurrence of valuable ore, however controlling and influ- 
ential in determining its geological character, is not a matter upon which it 
can be excluded from the terms of the act of congress." 

There has been a great yariety of évidence introduced, bearing more 
or less upon this issue, taking a wide range in developing, grouping to- 
gether, and presenting before you numerous facts designed to aid you in 
forming an intelligent conclusion. Some of thèse facts and incidents are 
quite remote or collatéral, and some of them are almost impalpable and 
intangible to the common sensé. The topography of the mountain, its 
geological formation, with its sands, its limes, its porphyry, its quartz- 
ite and granité formations, together with the mineralized rock in body 
and detachment, with photographs of the mountain itself, and of the 
tunnels and surveys, maps and drawings, hâve been detailed and laid 
before you, for your assistance and considération. Ail thèse, both in 
détail and collectively, bear more or less upon the main issue. They 
are designed to bring before your view, as far as possible, in the court- 
room, the organism of that mountain side, and the inside workings of 
the mine, to enable you, from your own observation somewhat, to judge 
of the rock formations of that locality, the stratification of the rocks, and 
the reasonableness, or otherwise, of the présence and direction of minerai 
substances and deposits on certain contacts of «imto, and the likelihood 
or not of a vein or Iode of ore being found and extending among such 
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formations. The expert witnesses for both parties are agreed, în the 
main, that certain geological formations and strata, and substances and 
fissures, are the usual concomitants and incidents of the présence of the 
ore vein. So, in tracing out the lay and trend of such ore deposits, the 
présence or absence of such concomitants is important for the attention 
of the miner, as they are for the jury in trying this issue. 

Gentlemen, it would be an impossible task for the court or you to un- 
dertake to reconciie and harmonize the varying statements of ail the wit- 
nesses who bave testifièd in this case. Such diverse and positively con- 
tradictory statements respecting many palpable, tangible facts, suscep- 
tible of direct proof, I bave not observed, in a long expérience in court. 
Some of the witnesses, unquestionably, hâve not told the truth; and it 
îs for you to conclude who they are, and whom yOu will believe. Judg- 
ing from this trial, there must be something in the altitude of that moun- 
tain, or the depths of its mines, wonderfully prolific of falsifiers and or- 
ators. From the men of science, versed in geology, mineralogy, and 
mining engineering, to the most unlettered miner who dwells in the 
bowels of the mountain, many of them seem to be orators; and, imme- 
diately after taking the witness stand, they would be found on the plat- 
form, on the same plane as the judge, making a speech to the jury, with 
ail the warmth, energy, and zeal of hired advocates. Some of them were 
simply partisans, and seemed to bave forgotten the office which the law 
and the obligation of their oath imposed upon them, to speak to the 
truth of their knowledge, and to tell nothing but the truth. Such ex- 
hibitions are to be deplored. They tend to break down the popular re- 
spect for the solemnity, dignity, and justice of judicial trials; and, where 
they obtain, trials are likely to be<!ome a mockery, and justice a failure. 
It will be found, however, gentlemen, in this case, as in the vast major- 
ity of trials, that the prominent, controlling facts in the great mass of 
testimony lie within a small compass. Thèse more conspicuous facts, 
and a few well-recognized principles, that score to the Une of common 
expérience and common sensé, you may safely follow as your guide; 
never for one moment allowing yourselves, in your délibérations, to lose 
sight of them. This case should, as far as practicable, be stripped of ail 
extraneous matters and mère collatéral issues and incidents hère and 
there brought into it, and decided upon the actual facts, as shown by 
the weight of évidence to bave existed in the mine in controversy at the 
time this syiit was instituted. 

There are some collatéral facts, bearing upon the question as to whether 
or not there exists at the point in question what is termed a "quartzite 
contact with a vein outcrop," which you might consider, possibly, with 
sorrie profit, and that is, whether or not miners, in their explorations 
and excavations in the immédiate locality in this mountain side, hâve, as 
a rule, worked on what was generally recognized as the "quartzite con- 
tact," and whether or not thèse workings, as a gênerai rule, when pursued 
on a dip, huve developed paying ore, as also the extent to which such 
workings bave been prosecuted, as bearing on the fact whether or not a 
vein exists on that contact. Likewise, you might consider the character» 
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the extent, the gênerai direction, and practical results of the workings 
prosecuted by the défendants and their lessees in the Champion mine; 
the quantity of paying ore extracted in a comparatively unit'orm direc- 
tion and dip, as also whether or not there was any interruption of the 
so-called vein at the point of connection where the tunnel or excavation 
passed out of the side Une of the Champion into that of the Battle 
Mountain; and whether or not the ore at this point of connection is ma- 
terially différent in character from what preceded might also be consid- 
ered by you, as also why it was that défendants, in extending their tun- 
nel or excavations, pursued a comparatively uniform dip, if they did so, 
in reaching the point of contact with the Battle Mpuntain claim. 

You hâve before you, also, the testimony of men who actually dug 
out thèse tunnels, as to what they found, saw, and handled there. 
The testimony of such men is by no means unimportant, if it can be 
credited. One reason why the men who worked out the ore, and those 
who from time to time saw it worked out, handled it, marketed and as- 
sayed it, should hâve much weight is that, as shown by some of the 
évidence, while the ore deposited in places may not bave been over one 
or two feet in dimensions, the openings excavated to make an accommo- 
dating passway might be three or four feet or more, driven apparently 
through hard rock, little mineralized, if at ail, outside of the ore deposit, 
80 that the mère after-comer would see at such points only the hard, 
barren walls, from which to draw his conclusion in the main. The opin- 
ions of experts, under such conditions, are principally valuable, as being 
based upon surrounding conditions of rock and substances, as to the 
reasonableness or probability of the correctness of the statements of the 
miner as to what he actually found in the way of ore. 

You also hâve before you évidence respecting samples taken from thèse 
excavations for your considération. It is remarkable that there should 
be such variance in the results of thèse samples taken, and their assay, 
as shown by the évidence, on the hypothesis that the men who took them 
were impartial and honest. With such wide différences, it would indi- 
cate that such évidence, at least in this case, is quite unsatisfactory; and 
it is for you to say, under ail the facts and circumstances attending the 
taking of thèse samples, as to which of them is more reliable. 

There is évidence before you as to the existence of cracks in the over- 
hanging wall, in the Champion workings at certain points; the évident 
object of such évidence being to create in your mind the probability that 
the ore deposit found at such points may hâve corne from above, through 
the lime or porphyry strata, and been so deposited where found. In de- 
termining whether such be the origin, or whether it be more likely to be 
a continuation of the vein, as claimed by the défendants, you should 
take into considération the condition and character of the ore found at 
such points, as to whether they bore évidences or not of being oxidized, 
which is claimed by men of science, experts, to be an inséparable char- 
acteristic of ore deposited on this theory of the plaintiffs. In other words, 
if the ore found at such points as that near to or within the side line» 
on the Battle Mountain claim, was hard, sulphide ore, as claimed by 



798 FBDEBAL BEPOETBBi Vol. 40. 

défendants, il ^ould be évidence of its formation in. place, iand, of con- 
séquence, niore probable that it did not corne down, througfa such crack, 
from the surface. 

If you should find the issues for the plaintiff, it will become neoessary 
for you to assess the amount of damages resulting from the trespass. 
This is the value of the ore taken by the défendants from within the 
side lines of the Battle Mountain claim prier to the institution of thia 
litigation. On this issue, you hâve before you the estimâtes of plain- 
tiffs' witnesses, ranging from $17,598 to $28,200 and $28,799, while the 
défendants placed it at from $6,000 to $8,000, gross, subject to a déduc- 
tion of 40 per cent, for the net resuit. You must détermine, between 
thèse extrêmes, which of them most nearly approximates the true value. 

It bas been insisted by counsel for plaintiffs that, after défendants had 
knowledge that plaintifs contested their right to mine within the side 
lines of plaintiffs' claim, they should hâve kept the ore there extracted 
segregated from other ores, so that its exact measurement and valuation 
could bave been more nearly ascertained, and that their failure to do so 
should be construed most strongly against them . Of course, gentlemen, 
if you should believe, from the évidence, that this was so,— that défend- 
ants thereafter mingled the ore taken from within plaintiffs' side lines 
with other ore, with the purpose of preventing or obstructing the ascer- 
tainment of its quantity and value, or in willful disregard of plaintiffs' 
rights, — you would be warranted in construing such conduct against 
the défendants. If, on the other hand, you should believe that défend- 
ants, in the honest belief that they were of right pursuing their vein of 
ore, and without any design to cover up the quantity or value of ore 
taken, and in the usual mode of handling and marketing such ore, they 
suffered it to mingle with other ore, or failed to keep it segregated, and 
that they hâve presented hère the hest évidence obtainable by them, of 
the resuit of the ore so excavated and shipped, then you should ascertain 
the approximate value of the ore as best you can, from ail the facts be- 
fore you bearing upon this issue. 

Gentlemen, you are the sole judges of the weight of the évidence and 
credibilityof the witnesses; and, from the close attention you hâve given 
to the évidence, and to the arguments of the able counsel engaged herein, 
I feel such confidence that your intelligence, judgment, and impartrality 
may so far be relied upon to comprehend, analyze, and properly apply 
the évidence to the law as to relieve the court from any further review 
of the évidence. 

Verdict for défendants. 
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The Président ex rd. Moean et d. v. Mayoe, Etc., of City oï 

Elizabeth. 

(Circuit Court, D. New Jersey. December 17, 1889.) 

1. Mtoioipai, Corporations — Judoment — Mandamus to Lbtt Tax — Contemit. 

Aot N. J. March 37, 1878, eotitled " Supplément to an act entltled 'An act respect- 
ing exécutions,' "which provides tliat the asséssorsof taxes of a municipal cop- 
poratiou sliall, upon service of » oopy of a writ of exécution, assess the moneys to 
meet it, does not disturb the charter mode of levying taxes by the common counoil 
of the City of Elizabeth, as amended by Act N. J. April 2, 1869, aud the neglect of 
the oommon counoil to levy a tax to pay the interest on its bonds, in obédience to 
a writ of mandam/us f rom the circuit court of the United States, is a contempt 
punishable by attachment. 

S. SaME — OfFICBRS lilABLE. 

Where a oity charter vests In the common council the powerof levying taxes and 
filling vacancies, the mayor, comptroller, and trëasurer cannot be attached forcon- 
tempt fordisobedience of a writ otma/nÀa/muaio make snch levy and fill vacancies 
In the board of assessors. 
8. Samb. 

Wliere there Is aperemptory writ of mand/tmua to the common council of a oity 
to levy a tax and flll vacancies in the board of assessment, disobedience of the writ 
cannot be justifled by ahowlng that another course of procédure preliminary to the 
granting bf the writ could hâve been aelected to oollect the tax to pay the iudebted- 
ness for whioh the writ issued. 

Motion to Attach for Contempt. 

This is a motion to attach the mayor, comptroller, trëasurer, and com- 
mon council of the city of Elizabeth, forcontempt for iailure to obey a 
peremptory writ of mandamua. 

Strong<ée Math^mi, for relators. 

Mr. Bergen, fpr respondents. 

Grben, j. From the récital in the peremptory writ of rtwmdamua sued 
out in this cause, it appears that the relators, Charles Moran, D. Comyn 
Moran, and Amandee D. Moran, on the 9th of June, 1888, in the cir- 
cuit court of the United States for the district of New Jersey, recovered 
a judgment against the city of Elizabeth for the sum of $9,802.12 debt, 
and $57.98 costs of suit; that said judgment was rendered against 
the city of Elizabeth for interest due by it to said relators upon bonds 
of the said city, held and owned by them; that a writ of exécution was 
duly issued out of said circuit court upon said judgment against the said 
city of Elizabeth, directed to the marshal for said district of New Jersey; 
that said writ was returned unsatisfied, there being no property belong- 
îng to the said city sufficient to satisfy said writ; that a copy of said 
writ of exécution was duly served by the marshal of the district upon 
the défendant; that there were at that time eight vacancies existing in 
the board of assessment and revision of taxes for said city of Elizabeth, 
on account of the résignation or failure to qualify of the persons thereto- 
fore elected as members of said board; that the said board constitute the 
only assessors of the city of Elizabeth, who are, by law, reqùired to as- 
sess the taxes in and for said city; that it was the duty of the city of 
Elizabeth and the board of assessment and revision of taxes to assess 
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and levy, în addition to the regular taxes, the amount due to the saîd 
relators on their said judgment, and to collect and pay the same to Said 
relators; that it was the duty of the common couneil of said city of Eliza- 
beth to fill any vacancies which might exist in tbe board of assessment 
and revision of taxes of said city; that the city of Elizabeth and the said 
board of assessment and revision of taxes hâve neglected and refused to 
perform their said duties, and hâve neither assessed nor coUected nor 
paid to the relators any part of their said judgment; and that the com- 
mon couneil bas not filled, or attempted to fill, the vacancies in said 
board. The mandate of the writ was that each of the défendants do as- 
sess and levy, in addition to the regular taxes, the amount due upon the 
said relators' judgment, with interest and costs, to be assessed and col- 
lected according to the forra of the statute in such case made and pro- 
vided; and that the président and members of the common couneil of 
said city of Elizabeth forthwith should fill any vacancies existing, or 
which may exist, in said board of assessment and revision of taxes for 
said city of Elizabeth. 

This writ was duly served upon the mayor, the comptfoUer, the treas- 
Urer, and the common couneil of the city of Elizabeth on May 10, 1889. 
No service was made upon the board of assessment and revision of taxes. 
The only return made to the writ is by the common couneil, and it is to 
the efl'ect that the common couneil hâve elected certain persons, iiaming 
them, to fill vacancies in the board of assessment and revision of taxes. 
There is no pretense that the amount due the relators upon their judg- 
ment, or any part thereof, has been, by either of the défendants, assessed 
or levied, eollected or paid over to them. It further appears, in the tes- 
timony taken on this rule to show cause why the défendants should not 
be attached for non-obedience, that although the writ of peremptory man- 
damiMS was served upon the common couneil on May 10, 1889, no steps 
were taken to obey its mandate "to fill forthwith any vacancy in the 
board of assessment and revision of taxes" until September following, at 
which time the persons named in the return were elected; that not one 
•of the persons so elected has taken the required oath of office, or in any 
wise legally qualified himself to perform the duties so cast upon him, 
but, on the contrary, each has neglected or refused so to do. It is alleged 
that this neglect or refusai was the resuit of a combination or conspiracy 
to avoid the performance of the act commanded by the writ of mandâ- 
mu». 

A motion is now made on behalf of the relators to attach the défend- 
ants as for a contempt, because of their failure to obey this writ, and it 
is claimed that their disobedience arises in two respects: First, in not 
"assessing and levying,in addition to the regular taxes, the amount due 
upon said relators' judgment and exécution, with interest to the time 
when the same shall be paid to the United States marshal for said dis- 
trict of New Jersey, with costs of thèse proceedings, to be assessed and 
levied according to the form of the statute in such case made and pro- 
vided;" and, second, by failing "to fill forthwith any vacancies existing 
in said board of assessment and revision of taxes for said city of Eliza- 
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beth," Are the défendants, or either of them, guilty of this alleged dia- 
obedience? 

It will be noticed that this writ is directed to the mayor, the comp- 
troUer, and the treasurer of the city of Elizabèth, as well as to the com- 
mon council and the board of assessment and revision of taxes. The 
duties commanded to be performed are the "assessment and levying of a 
tax," and the "filling of vacancies" in one of the municipal boards. The 
"mayor," the "comptroUer," and the "treasurer" of the city of Elizabèth 
are statutory ofïicers, exercising powers, and performing duties, clearly 
defined and limited by the charter of the city, or by acts supplementary 
thereto. Unless within them can be found, clearly and undisputably 
expressed, the power necessary to an obédience of this writ, it must be 
held that such power bas not been granted. It will hardly be contended 
that the broadest construction possible of thèse statutes will resuit in the 
ûnding of any authority vested in the ofScers named to "levy taxes" or 
"fill vacancies." On the contrary, the power to perform thèse munici- 
pal acts is, by the charter of the city of Elizabèth, expressly vested else- 
where; and, had thèse officers attempted to obey this writ in thèse re- 
spects, they would undoubtedly hâve been guilty of an assumption of 
power not granted to them, expressly or by implication, and by such 
usurpation would hâve ren^iered themselves liable to impeachment, and 
to criminal indictment. As to thèse officers, therefore, this writ must 
be held to be nugatory. The law never seeks to command the impossi- 
ble, and it haa always been held by the courts of this country, as well 
as by those of England, that "impossibility of obédience" is a good and 
sufficient retum to a writ of mandamus. Shortt, Mand. 390; Rem v. 
Round, 4 Adol. & E. 139; Rez v. Railway Oo., 1 El. & Bl. 372, 381; State 
V. Perrine, 34 N. J. Law, 254; High, Extr. Rem. c. 1, § 14. 

So far, then, as this motion to attach as for contempt affects the 
"mayor, the comptroUer, and the treasurer" it is denied, but without 
costs. And I think it proper to say that costs are refused to thèse de- 
fendants, because they are, perhaps, guilty of a technical disobedience of 
the writ in failing to make any return to it. As tlieir intention was to 
justify theirfailure to obey its mandate by showing an absolute and in- 
hérent want of power, the better practice requires that such justification 
should be made to appear, not orally, but in a formai return to the 
writ itself. However, as no harm bas corne to the relators from the 
lâches of the défendants in this respect, I will permit such return to be 
made, in this case, nunc pro tune. 

The charge of disobedience made against the common council of the 
city of Elizabèth rests upon a very différent basis. The allégation is that 
the common council is possessed of ample power to "levy taxes," and to 
fill vacancies in the "board of assessment," yet absolutely refused or neg- 
lected to obey the mandate of the writ in thèse respects. If the alléga- 
tion be well founded, the défendants, who are members of the common 
council, are guilty of disobedience as charged. The common council is 
the législative body of the municipality. It dérives its existence from 
ihe charter of the city, and by that charter it is endowed with gre^t and 
v.40F.no.l4 — 51 
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wied power, covering appàrently évery conceivable neceesîty for légis- 
lative action that could arise in the ministration of the internai aflàirs 
bf à large city. Especi^ljr has 'beeîi granted to it ample power for the 
levyingbf taxes. Thus ÎQ the thirty-first section of the charter of this 
city' it is enacted "that the common couhcîl shall hâve power within the 
said city to make, establîsh, publish, and inodify, amend or repeal, or- 
dinan'cés, fuies, régulations, and by-laws for the followîng purposes: 
* * * (33) To adoptàll légal and requisite measures for levying and 
coUecting the taxes." Charter City of Elizabeth, tit. 3, § 31. And 
again, in the sixty-fourth section of the same charter, it is enacted "that 
the city council shall hâve power to ràisè by tax, in each year, such 
Bum or subis of money as they shall deem expédient for the folio wing 
purposeS: * * * (11) For the payment of the interest upon the 
city debt, and upon temporary loans, and such part of the principal 
thereof as niay be due and payable." Vide Charter City of Elizabeth. 
And that there should be no ntiistake as to the comprehensiveness of this 
power, by an act supplementary to the abt of incorporation, and ap- 
proved March 31, 1864, a législative définition of the term ''debt" was 
obtained, and it Was declared that the iiidebtedness of the city of Eliza- 
beth should be divided into the "gênerai debt," in which should be in- 
cluded the présent bonded' and floating dèbt of said city, the amount 
due or to become due for the purchase of real estate, thé building, com- 
plétion, aèd furhishing of school-houses, engine-housés, almshouses, 
màrket-hou^e, and other public buildings, and loans for the payment 
of bounties;'and the "improvement debt," in which shall be included 
ail liabilities inôurred b!y the city for improvements authorized by the 
charter, the expeilses and çosts of which are payable by âssessments. It 
was for a debt of the city ôf Ihe second class or division' — that is, "im- 
provement dèbt" — that thé judgment of the relators was obtained. It 
seems to me,,therefore, the contention of the relators that the common 
council hàd àniplë power to levy a tax to pay their judgment is correct. 
The défendants insist that, granting that such power was originally 
vested in thé common council, ithasbeen taken away ftom it by "A 
supplément to the charter ôf the city of Elizabeth," approved April 2, 
1869. This supplementary act provides "that, for the purpose of as- 
sëssing taxes reqaired by law to belevied in the city of Elizabeth, and 
revising the sattié, a board df commissioners is hereby coùstituted, to be 
ichown and deisignated as the 'Board of Assessment and Revision of 
Taxes in the City of Elizabeth;'" and the insistment is that this board, 
Sôlely, has the jiOwer to leVy and assess;'by way of tax, moneys to meet 
thè îndebtedness of the bityi and hence the failure of thé common coun- 
cil tb obey the writ of mœixdamusin this reSpect is excusable froin want 
ôf power'. I do hol: sb cbnstrue the act. This supplementary act 
cfîànges the charter bfthë city in one iàipbrtant respect only: whereas, 
thèretofbre, assessors of téîxes were simply Wrd officers, and acted, in 
assessing city property, indépéndently of eàbh other, thereafter they were 
pfficers 6f the city at large, and acted mi&ll t^ings joinjtly, as a board. 
No part of thé clmrter bf the city was repealedby this suppléaient, savé 
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certain seotàôna whidi referred solely to the duties and po wers çf ward 
assessors, and the power of the council to levy taxes was left whplly un* 
impaired. In fact, the whole effect of thia supplément was simply to 
change à part of the piachinery by which the taxes levied by the com- 
mon council were thereafter to be assessed upon individual property. It 
will be noticed that the very first clause of the supplementary act states 
coucisely its object, namely, "for the purpose of assessing taxes, required 
by law to be levied, in the city of Elizabeth." The levying of the ta^, 
the détermination of its amount annually, its imposition upon the in- 
habitants of the city as a corporation, generally, — ^all this was prelim- 
inary to any action of the board of assesament, and this preliminary ac- 
tion was to be taken by the common council, who, by law, were required 
and empowered to perform it. That this is the true construction oî the 
act I think clearly appears from the fact that législative authority was 
repeatedly given to the city of Elizabeth to borrow money, after the pas- 
sage of the act calling into existence the board of assessment and révis- 
ion of taxes, yet in every instance such authority was coupled with a 
duty imposed upon the common council to provide for the payment of 
ihe loan by levying a tax. Bvidently the construction placed upon the 
charter and suppléments thereto, by the législature, was that full and 
ample power to levy taxes for the payment of debt was vested, beyond 
question, in the common councU; otherwise both the législature and the 
city would bave been parties to the great fraud of borrowing money from 
innocent lenders, whoseonly chance of repayment lay in a levying pf a; 
tax by a body which was utterly destitute of power to make such levy. 
I am compelled, therefore, to hold that, in failing to levy a tax to meet, 
the demands of the relators, the conimon council hâve disobeyed so 
much of the writ of mandamus as commands them "to levy, in addition 
to the regular taxes, the amount due upon said relators' judgment." 

The other alleged disobedience of this writ consista in the faUure of the - 
common coimcil "forthwith to fill any vacancy " existing, or which may 
exist in the board of assessment and revision of taxes. The return to 
the writ made by the common council sets forth, inhsec verba, "that they 
hâve elected the foUowing persons to fill the vacancies in the board of 
assessment! and revision of taxes," naming them. The testimony taken 
on this motion shows that the writ was served on May 10, 1889, upon 
the common council, and it was not until the 2d day of September fol- 
lowing that any positive action was taken looking towards the fiUing of 
the vacancies in the board of revision. It is true that the writ of man- 
damus was, at the meeting of council held on May lOth, referred to the 
"law committee and city attorney." But for what purpose such référence 
was made does not appear anywhere in the case. It is to be presumed 
that the council desired some information, or, perhaps, légal opinion, aa 
to their duty and their course of action. I see nothing specially im- 
proper in making such référence, if that was its object. The writ com- 
mande action "forthwith," but "forthwith" doea not, in this connection, 
mean thftt the act commanded must be performed "instantly," but rather 
that the défendants must set about the performance of the matter com- 
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manded directiy, and do wbatever can be done. Rex t. Gomirnssùmers, 
3 Adol. & E, 650. 

If, therefore, this référence of the writ, upon its service, was made in 
good faith, and the law committee and city attornoy had promptly made 
tbeir report, and the common council had, upon tiiat report coming in, 
acted as it was commanded to act, although some delay mîght hâve 
thereby been occasioned, I should bave beld it not unjustièable, and the 
action of the common council would be accepted as a fair compliance 
with the mandate of the court. But the testimony in this case shows a 
very différent state of facts. The writ of mandamus was granted after 
arguaient before the court, in which the city attorney took part. AU the 
facta, and the principles of law involved, were well known to him, at 
least, if not to the law committee. It could not require much time to 
advise council upon tbeir rights and tbeir duties. The writ is précise 
and expiicit in its terms. The simple reading of it would bave made its 
mandate clear to every member of the council. And yet no action wbat- 
ever looking to obédience was taken at the regular or spécial meetings 
of the common council beld on June Ist, June 16th, June 27 th, July 
Ist, July 24th, August Ist, and August 15tb. At none of thèse meet- 
ii^s waS any request made that the law committee should report on this 
subject, so that proper action could be taken. No call for advice and 
counsel, as to the duty enjoined, froûi the city attorney; in fact, as the 
clerk of the common council testifies: "No action whatever was taken 
by the coinmon council between May 10, 1889, and September 2, 1889, 
to fill the vacancies in the board of assessment." I cannot regard this 
conduct in any wise excusable. Nor, iudeed, is any attempt made to 
justify it, and, unexplained as it is, it calls for the censure of the court. 

On the argument of this motion, counsel for the défendants drew the 
attention of the court to an act of the state of New Jersey approved Marcb 
27, 1878, entîtled "Supplément to an act entitled ' An act respecting ex- 
écutions,'" and the contention was that by this act the power to assess 
and levy tûôneys in municipal corporations to satisfy an exécution against 
such corporation was exclusively vested in the assessors for taxes in and 
for such corporation. The act, certainly, is very broad. I do not doubt 
that it a|jpiie8 to judgments recovered in the courts of the United States 
for the district Of New Jersey, by virtue of sections 914, 916, Rev. St., 
and had the attention of the leamed judge, who, sitting in this court, 
allowed this petemptory writ, been callèd to it, it is doubtful if the writ 
would hâve bëen granted, without évidence that the provisions of this 
statute had been followed with strictness. It présents a simple and effi- 
cacious remedy for the collection of claims by the judgment creditors of 
a municipal corporation, and as such it demands and is entitled to strict 
enforcement by the courts. But I cannot agrée with counsel that this 
remedy is exclusive, as to the levying of the amount necessary to be 
raised by a municipality to satisfy a writ of exécution sued out against 
it. It does nbt, eitheriii'terms or by iniplication, debar municipalities 
from levying moneys for such purpose in the same manner and through 
the sameageûciés as beretofore. It simply puts upon the assessors of 
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ta^es of miinicipal corporations a new duty, arising, however, only when 
certain preliminary action has been taken by the judgment creditor, to- 
wit, tbe service upon him of a copy of the writ of exécution. If a copy 
of such writ be not served as directed by this statute, then the duty to 
assess the moneys to meet it does not attach to the assessor. If it be 
served, then. without any action of the législative body of such corpo- 
ration, the assessor is bound of his own motion to assess, in addition to 
regular taxes, a sum sufficient to satisfy the exécution. In other words, 
the act simply provided a new statutory remedy, without disturbing the 
existing procédure. If this construction of the act be sound, it affords 
no excuse for the failure of the défendants, the commoh council of Eliza^ 
beth, to obey this writ. Besides this, objection is taken too late to be 
eflBcacious. Such objection might well be urged against the granting of 
a peremptory writ of mandarmis, which always dépends upon the sound 
discrétion of the court, guided and limited by fixed principles. But a 
peremptory writ having been granted, disobedience thereof cannot be jus- 
tified by showing that another course of procédure, preliminary to the 
granting of the writ, could bave been selected by the relators. In my 
opinion, the common council has been guilty of disobeying this writ, 
and tfae motion for attachment as for contempt is granted. 



MlTCHELL & Rammelsburg Fuknituee Co. V. Sampson. 
(Ci/reuU Court, N. D. Florlda. December 80, 1889.) 

1. Partneeship— Actions aoaiîist— Liabilitt ni Solido. 

In Louisiana, in a suit agMnst a commercial partnership, where citation is isened, 
directed fo and served on the flrm, and an order is afterwards made for citation 
to issue to the individual partners, and an answer is flled by the défendants, a judg- 
ment njày be rendered in soUdo against the individual partners. 

S. Same— Service oï Citatiok oSt Agent. 

Under Code Prac. La. art. 198, which requires citation in suits against a partner- 
ship to be served on one of the firm in person, or at their clace of business, by de- 
livery to their clerk or agent, service cannot be made upon an agent elsewhere 
tiian at the firm's place of business. 

8. JUDGMEST— REVIVAL—CotJBTS— JUEISDICTION. 

Undèr Const. La. 1879, which abolished the several district courts in the parish 
of Otleans, created one civil district court for said parish. and provided (article 
26t) that ail causes pending in such district courts should be transferred to said civil 
district court, the latter court has jurisdiction to revive unsatisfled judgments ren- 
dered in said district courte, since a suit is " pending " untU the judgment rendered 
therein has been satisfled. 
4. Same — Citation— Cttrator ad Hoo. 

TJnder Rev. Civil Code La./ art. 8547, which authorizes the revival of judgments 

. upon iss^ance of citation, and provides that if the défendant be absent the court 

may appoint a cnrator ad hoc, upon whom the citation shall be served, a cnrator 

ad. Koo may, by answer, acknowledge the service of citation for the revival of a 

judgment. 

E. Same. 

TJnder said statute,' the revival of a judgment without the issuance of a citation, 
or the acknowledgment of service by the cnrator ad Tioc, is a nullity. 

Af Law. On demurrer. 



i: ;i^ctjiOn Vy ,th« I(Iit|OÎîgll,&0^mïnelsburg Furnjture Comp^y against 
Jlrftpfc i<3-. Saçipson.; ■ ; Çlçfeadà,nt deipurred to the declaratioa. ; ; , , 

. (?^ P. , <3pqper, for défendant. . 

Pakûee, J. The plaintiff, a citizen of the state of Ohio, sues the de- 
fendânt,tft,citî?en of Florida, on three aeveral counta, alleging as foUows: 
i^FifTstj On A judgmenlivreQoyered by tbe said MiteheU ^ Rammelsburg 
Furnitfujr^Cftippany, on thelstday of March, 1875, in thefjxtb district court 
oî the ppri^of Orléans, statp of Louisiana, against the Ûrtn of Sampson Bros., 
con3posed.pf Chandlér Sarnpépnand Frank G.Sàmpson, in soîîdo, for the sum 
of sèvéii tliousand sëvèti huadred and aeventy-eight dollars,; ($7,7780 ^ith in- 
teretst Es èight (8) per cent, per annum from the firat day<)f Jànuary, 1875, 
until |)aia, With costs of anlt. l'IalntifC avers thut on thé 28th day of Janu- 
àryt 1886,.due jndicial prfecaedings were takeo to revive the said judgment in 
the civil district court of tfje city of New Orléans, state of.Louisiana, and 
suchfni|^)ieir proceedings wé(rèhad theiein that plaintiffs obtained a judgment 
reviylna; tné said original' judgment; ail of which appears by certifled tran- 
script or the record <5f said cause, Qled; herewith. Second.' That on the Ist 
day 'éi March, 1875, the comriiereîal flrm of Johnson & Faulkner, then doing 
.bUBineasin the state and city of New York,: récovered a judgmentinthe sixth 
district court for the pariShPf Orléans, state of Louisiana. against the said 
firm of Sampson Bros., and Chandler C. Sampson and Frank G. Sampson, in 
solido, for the sum of one thousand and four and ninety-flve one-hundredths 
dollars, ($1,004.95,) with interest at the rate of eight (8) per cent, per annum 
from the firstday of January, 1875, until pald, and costsof suit; and plaintiff 
allèges that afterwards, on the 21st day of May, 1885, by due proceedings in 
the civil distcijctvcourt for the parish of Orléans, in the state of Louisiana, a 
judgment of the said court was duly rendered in said cause, reviving the afore- 
said original judgment in fayor of said Johnson & Faulkner against the said 
Sampson Brosi, and said Chandler C. Sampson and Frank 6. Sampson, in 
solido; and that afterwards, to-wit, on the 28th day of. May, 1889, the said 
judgmenta w^are duly assigned to the plaintiff, whereby the plaintiff became 
the owner of the same; and that at the time of such assignment.the individ- 
ùal membei's of said firtnof Johnson & Faulkner were citizens of the state of 
New York. Thïrd. That on the 12th day of Novembèr^ 1*77. the firm of 
Charles & William Bastian, in the fifth district court for the parish of Orléans, 
recovered a judgment against Sampson Bros., and Frank G. Sampson and 
Chandler G. Sampson, ïw solido, for the sum of three thousand flve hundred 
and flfty-one and seventy-two one-hundredlhij dollars, ($3,651.72,) with eight 
per cent, interest per annum on three thousand two hundred, dollars ($3,200) 
from Janûary 1. 1877, and flve (5) per cent. Interest on three hundred and 
flfty-one and seventy-two one-hundredths dollars, ($351.72) from January 1, 
1877, until p^id, and costs ofsnit; that afterwards, on April 27, 1877, by cer- 
tain judicial'prbceedings had in the civil district court for the parish of Or- 
léans, a judgment was rendered reviving thé said original judgment against 
the said Saimpson'Broa., and Chandler C. Sampson and Frank G. Sampson, in 
solido, for the afofesaid sùms of money; ail of which appears by the certifled 
transcript 4jM.:With the déclaration. Xtjat afterwards, on thé 28th day of 
îlay, 1889, tlie said judgment in favor of the said Charles & William Bastian 
was duly assigned to the plaintiff, at which time the assignors, Charles & 
William Bastlàn.wiereoitîïëns and résidents of the state of Louisiana." 

To the several counts of the déclaration, Frank G. Sampson has filed 
demurrers as folio ws: To the first count: ■ < 
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"First. The said count- te so iaoonsistent, and contains such varianee in 
statements therein of the sum alleged to hâve been recovered in the alleged 
judgraent therein sued on, that the same is bad in substance. Second. The 
said count and alleged record of judgment therein sued on, and made a part 
thereof, show that there was never any personal service of process on said' 
défendant in the prooeedings to revive the alleged judgment therein set forth, 
and that défendant was, at the time of such proceedings, not a résident of 
Iiouisiana, where said proceedings are alleged to hâve been had, but was a 
résident ot the state of Florida, and did not appear personally or by attorney 
therein, and the alleged court acquired no iurisdictioh of défendant theréih, 
and the suit herein, on said iudgment as revived, is riot raaintainable. Third: 
That the court wherein original judgment wasrendered never acquired juris- 
diction of the défendant, or to render judgment." 

To the second count, as foUows: 

"First. The like ground as the ?e(^ond ground of demurrer abore set forth 
to said flrSt count. Second. That Sàid alleged proceedings, whereon it is al- 
leged, in said second count, judgment therein sued oii was recovered and re^ 
vlved; àppear, and. the alleged judgment appears, t(^ be by and in the oanie of, 
Johnson & Faulkner; the same not appearing to be a corporation, and no.in- 
diyidual or Christian n^mes of said Johnson & Faulkner appearing in aaid 
proceedings, or being stated in plaintiff's said second count of Iiis déclaration. 
TKird. Liké ground, as thé tliird ground ol demurrer, as first count." 

To the third count, as follows: 

"i'irst. The said third count, in the body thereof, and the alleged judgmenii 
therein sued on and referred, and made a part thereof and filed therewith, So 
yàry in statement of the amount of money alleged to hâve been adjudged in 
favor of plaintiff against the said défendant in said alleged judgment that 
sàme is bad in substance. Seoondi Saiù third count, and the alleged record 
of judgment therein sued on, and made a part thereof, show that there was 
never any personal service of process on said défendant, in proceedings in 
which it is alleged said alleged judgment was recoverecl, nor did said défend- 
ant appear therein in person, or by attorney; and thécfourt never acquired 
jurisdiction of défendant, to render said judgment against him. Third. The 
said last-nttentioned record of alleged judgment, and alleged revi val thereof, 
doés not show that any process, summona, or citation Issued tosaid défendant 
in the alleged proceeding to revive said last-mentioned judgment. Fourth. 
Said défendant assigns further like ground of demurrer lo said third count as 
the second, and third grounds of demurrer above set forth to the plaintift's 
said déclaration." ^ , 

On the hearing of thèse depiuirrers the following questions wereargued: 
" First.'^hetbsi in Louisiana,, in a suit against a commercial partnership, 
where citation is issued, directed to and served on a fi^■m, a judgment can $8 
rendered in «oZîdo against the individual members of thé fii-ra. Second. 
Whether, iinder the law and practice în Louisiana, in a suit against à com- 
mercial paftnèrship, service can be made upon an agent, servant, or employé 
of the pa;rtnership otherwise than at the place of business or counting-roqm of 
the partnership. r/i^rti. .Whether, under the constitution and laws of Louis- 
ianp,, theçi.yjj,idistrict court of. the ;pansh ofOrleaps, under the constitution 
of 1879, is the successor of the former, district courts bf the parish of Orléans, 
having jurjsdiction in civil matters,'and whether said civil district court hàs 
jurisdiction tb revive judgmerits rendered in said district courts of the ptarish 
of Orléans ^iriOr to the adoption of the constitution of 1879. Fourthi Whether, 
undei'the law of the state of Zxjui^iana relating to the revival of judgments^ 
ftcuratoi; 0(2 Aoc can be appojiited in case » judgment debtor is an absentée 
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of tbe sbte; and. îf soi whéther^ald ourator ad Aoc can walve service of cita- 
tion byâppearing and flling anBWer." 

The décision of thèse questions settles the judgments to be entered on. 
the said demurrers. 

1. " Where the pétition allèges the défendants are trading under à firm 
name, ànd it appears the transaction wàa a commercial one, they will be 
considçred as liable m soWo, arid judgment given accordingly, without 
âijy ëç^rèss allégation or prayôi^for a,'judgment in solidfl.'" Ohapman v. 
Early, 1^ L&. 230. In thig case, plaintiff sued the firm of Early & 
Amelung. The défendant Ëarly only was cited or appeared. Judgment 
in solido against both défendants was rendered in the lower court, and 
the same was aflSrmed in the suprême court. 

"The evidçpce shows that the firm sued hère is compoaed of six indi- 
viduals, one of whom only, to-wit, John Cummings, was served with 
process of citation. This would hâve been sufïiçient, had the firm been 
a commercial one. Codé Prao. art. 198. McGehee v. McCord, 14 La. 

362.'V ■ : :,'-:■' ^ 

"While a cpifimercial partnership is in existence, service of citation 
on one of th^ members of tjie'firm is good t^ainst ail of them; but after 
its dissolution every member intended to be sued and made a party 
must be served with citation separately." Gaiennie v.'Akin's Ex'r, 17 
La. 42. .. : \ \ ■ ; 

"Perspn8>ègociated together for carrying personal property for hire, 
in vesselp, are CQmmercia,l partners, and may be cited in the manner 
prescribed for tbe citation of such associations; but it is only where they 
are assooiated together under a title, or as a firm, that the service ofa 
citation àddrési'éd tô the partnetship in its social hame, made on one of 
its members dply, is sufficiieiit;" Hefferman v. BrenKam, 1 La. Ann. 

146. • ■■., ■;, ,;:,■ ■■:.''"V; . '' 

2. "The service of citation of appeal is to be made in the same man- 
ner as is required by law in courtsof ordiiîary jurisdiction. So the serv- 
ice on a commercial firm must be made on either of the partners in per- 
son, or by leaving a citatioû at their store or counting-house and deJiv- 
éring it to theirclèrk or agent." Hunistock v. His Creditors, 10 La. 488. 
In this case, service upon a clerk of the firm, not appearirîg to bave been 
at the store orcôunting-house, was held bad. 

"The Codé of Practice, article 198, requires citations in suits against 
a partnership tô be served on one of the fiirm in persOn, ôr at their store 
and counting-hpuse, by delivery to their clerk or agent. The return 
hère shows the service to hâve been made at the house of one of thepart- 
ïiers, and does not state the citation was delivered to a clerk or agent pf 
the firm. It was therefore contrary to law, and could not be the basis 
of a judgment, unless the want of it bas been iVaived by te>me act of thé 
défendants." . Àhatv,Holmea,^ Mart. (N. S.) 145. 

"In the case of a merGanlilie ^rm, the citation may be left with the 
clerk, at the counting-house; ançï' ^e hâve held that service on the clerk 
dsewhere is bad. Huntstw^.v., Hia Oreditora, 10 La. 488. In this 
case, the service was made at the proper place, to-wit, the domicile of 
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the défendant, but not on a proper person, to-wit, one living there." 
KendricWs Heirs v. Kendrick, 19 La. 36. 

3. Previous to the constitution of Louisiana of 1879, there were sev- 
eral district courts in the parish of Orléans ha ving gênerai jurisdiction in 
civil matters. By the constitution of 1879, said courts were superseded, 
and in lieu thereof one civil district court for the parish of Orléans was 
created. Article 261 of the constitution provides for the transfer of ail 
causes taken or pending in the suprême court of the state under the con- 
stitution of 1868 to the suprême court and courts of appeal created by 
the constitution of 1879, and then provides as follows: 

"All.Cijuses that may be pending ip ail other courts under the constitution 
of 1868, upon the adoption of this constitution, ànd the organization of the 
coiu'ts created by this constitution, shall be transferred to the Courts, respect- 
ively, haying jurisdiction thereof under this constitution." 

The question hère is almost exactly the same question before the su- 
prême court of the st^te of Louisiana in the case of Scherrer v. Caneza, Sa 
La. Ann. 314, arisiog under the constitution of 1868, wh^e it is arguée 
and held as follows: 

"The contention is ^hat the pase in whifch the jùdgment of 1867 was rei^ 
dered wa^ not à ' pending ' sUlt, aiid that, altbôugh the record thereof was • tè- 
tnoved,''sti]l the jurisdiction which the court which rendered the jùdgment 
could havié exercised to revive It, had not the removàl taken place, was not 
trausferred to or vèsiëd in thë court by which it waa superseded. This is à 
mère play ùpon words,— an atte^pt to make a distinction without a di^er- 
ence. The object of the fratufets df the constitùtiort of 1868, when they èn^ 
acted article 151, was to haye thè législature to provide for the bridging bver 
of ail prbceedings had before th^ late to the new courts, fully and completely, 
80 as to préserve, in their integrity, ail acquired rights, and to aVold ail htdtws 
in the àdministationof justice, by^ "continuîhg in the récent the anteriof judi- 
cial organizatioh. Thè législature so truly realized that purpose that they 
passed the required làw, tàking good tare to say that the cases would b'ô pfo^ 
ceeded with, in ail respects, as if no change had been made. Had not such 
been the object in ylew, the conséquence would hâve been that the plaititlff, 
a judgmeut credito^r, wpuld havp had no forum to Which to apply for an én- 
forcement.br for a rène'wal, 6f hls judigment, and that in the course of timëhel* 
jùdgment would baye been perempt^, notwithstaiidirig any effort on her part 
to keep it idive. AÏthough the fulô be that the jndgment to revive must be 
rendered by l-he court which rendered the jùdgment sOught to be revived; stilï 
it lies iri thè discrétion of the législature to modify it as public conveniencè 
may require; but.u^less the législature uses négative language, the jurisdic- 
tion to revive contiiue^, necessafUy, either in the original court, as lotigas 
it exisls, or passes tO thé coui'i'àiip'ei'Seding it. We hâve taken the pairià, in 
View of the intrinsiclnqportanCé'Of the question, tp retrace our steps, àûdtb 
inquire irito pirevioua législative âçtton on sirailar subjects, and we hâté aà- 
certained, td our satiàfactioti,th£it1iiÀet 43 of 1845, which was passed id fur- 
therance of article 148 of the constitution of that year, and which is identlcal 
wltl» article 161 of the constitution of 1868 and that in Act 229 of 1 853, which 
was passed, for a like purpose, after the adoption of the constitution of 1852, 
the Word < remove' was emplpyed as a çhannel of transmission, and that the 
Word 'transfer' was not at ail used, The word 'remove' bas a techniçal 
meaning, fixed by iegi&lation, jurisprudence, and practice, stàte and fédéral. 
It is âjrnohymous wltfa''tràhsfei:;''po8sibly^ nîore compreb<eiisive. Wb^â it 
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is.used under a constifutional f équipement that «cause^ pending beremoved,' 
from one judicial organizâtîon tb ànother, and no clear riegallvô'terrijs are 
employed to tlje coutrary, it mjist bé coti'Sidered àà meaning thàt the cases de- 
çtiàèd; or not, and, liiebeSsarily, the records embodying them, sha:U be trans- 
ilâMèid from oûé oôUrt to sinothérj aiiâ that the jurisdiction which the foriaer 
dodrfc possesaed over theni ahall^èàtin the new court, which shall hâve; th^ 
sajnesirightand power tq.proceed withiall matters therein involved, actually 
,01; innospectively, as effeetually as, , ooi)ld. hâve been exercised by the court 
Vif^erjcéit cornas, had not the reinoval occnrred. The words, ' reraOval of Causes 
iioWj petiding,' found in article 151,' and the like, in the second section of Act 
?,'appîy to ail casës.'detefniiTied or nbt'j'in whièh the demand had not been 
satisfled, in which 'Something remained>tobe:done, eithér to obtain, to exe- 
çutiç^^tiQ annul, to enjoin, to regul,ate,,or tp revive a judgipent. ïhe objeet 
.oijaj^^ujltis .npÉjj;^,er^J^ to procure a'tjalte'y JK*?!cial recognitiott of a légal right, 
bijy|,^ to presëriyp and to eùfo^cé tliàt'figtit, whether it has reïerence to the 
payfâént of moriéy., jô ;i,he ownershito àr jpossess of property, or to the en- 
joyment of some privilège or advànt&ge. It is not possible tôconceive of a 
ca$e,j<}ecid|ed on^t^ (qerits, in \vI^|ch.auiDberIes8 questions m^ynot arise and 
tie (^6461*11111164 liy j ùfljgmehts eitheir interlbcutory, anal, or defîniii v'e. To say 
!thaX â's'ujt isehdedi'tliàfa càusé;isiiot pending, whên thé claim' is still alive 
aiïà ùfisfctisflëdé wKelS its purpolse hà^ tlot beéri àocbtnjjliahed; to donsider, when 
a record is removed from one court to another, that the law'intends only to 
prqv^6,fpr,8iphy8^C3l,i,ifif^nua^(î^liypïyQf abundle of papers from a custodian 
10 ai)p||iç^, nji^^nsi tp' apsta^n, to'içiu^e coiirërring jilrîsdîctipri foi- f urther ac- 

tipfl,toij|Bhipg^àittiet^ 8^'*'^?*'^^''^^^ ?^^^^^ to do violence 

jlip,ï^ft^^e]Bayi^èjaJïeg?il impprt; to^^T^^^^^^ aiid 

jW^nwi^y tpj |3,Qi;iwj^/gpd déstrpy ,CQmijl.et^iy^ Vaiyalalp rightë, for the mère 
Ifrai^ipqatjoi^ oî icdntj^TOl^tipg thé un j tistàj^^q n uW f tîl opetatick' pf *•» plausible, 
jnpbipéptf ,?fld aecepjtÇvé.yerbàil 'çi1j^ç|sniV ^àt ail timèà hai&. tliik theory beeh 
ac|;6d ;fippni j Bafi^ihft Co. y/l^âfg,'2$ toL. Atih. 806; Watp,y' Eendry, 23 
Lp,jMpJ^594jj?iiff',^(f ftfZffjfe y. d6Ï0, ,3P lA/ Jé^Uri|96l. A tèylew of the an- 
'iial8i9f;j<ç»u^î|î)i;î?pi]^dfenç|e..irp|fl^^^i^^^^^ In a solitarjr 

.ifliSiaç^çj^sfehalljjpçpyes t|4ttîi6)^«&tiôù,of jurisàlétibii'aftidpower in the 
jiajf çpj^ft'hçîa pevat fieèn eyë^ rçjwj^i^'d.. tt the iàolaied^exjirèssioa of judicial 
ppinj,b|ri,^pn thè sùbjçpt.said to ppjpuu^ In thaprnan y. Nelson, ZIIjSl. Ann. 
.349, j^^àidifferently, tbeo we,^egr'pi'<)ur InabîHty to itidôrse thé views there 
enui^c^^t64.; and pij^ierjtp detérn3wéJtHs|[péstibn for oui-sèliés; as though it 
wérej bo^p, eiitireiy Efpyel, ;in piîr i|it;^j-prètat'ipri ofthe^wprcj,» pending,' a ref- 
efiçflt^i 1^, the |uri8^r^'eDce 01 8|i^t'éj: 'statés tQuchihg ït 'f iilly sustains us. 
T.hii^,,^i^,;î<6;vy ToT^» wé: find thàÇ itfllàs' pXpréssly deçijd.Pd ,that,;although a 
judlgitDjBilf^has'liee^jjrjiij;^ is still !"tiendln^ ' as long as 

jSuch.jpâgmept reiri'i^i:p8;'unsatisne4., wJgman v. CMÎ4s,Al'^. T. 159. In 
i'pnnçiyiyfinia it ■yrjâlïMd that t^e "wbrd ' pending ' appUés^ tp à 'dfeidiided casé, 
in:WqiM^ucQp8sive^t./a,.'«oj'«^'ti/;<i'()7iishave beeh issu'edi, bpt nbt fullysat- 
i»&^^y,,:0shaj;^er y.'^iétpaTt.'IX 170. Btad thè' ititetpretatlon con- 

,ten^df9 iojV plàçe^ upojj thé iPi:^yipifs législation, aîll ilié'càseâ bn the dpck- 
,pjt8,jj^lg^,an4 I8|&21'^p.uld hiive s^i^^ âolef al mementbes 6^ thé past, and 
çem^n'^ea.^ huniilljftihjg inonume;iit$^^ impotency 6t indolence of tlie 

framera (>C.t|ie CQiistitutions QÏ tbosë yéar3i> W^ <>î the membeî:^ of succëéding 
:l6g^^âl;|ye1ilbd,ies.^^p'J.'^^ ''^,' / '^/V' -..ii'' '■,','' '^' ".''.:..'"/ . 
■ ' 4i ^^Ml jradgtûèxrtsifoi m'oney, whether rendered within dr without the 
sttftfea!^<'dhaH'bè'ï)*fe8drîbed by the làpèe bf ten years from the rendition 
of ^ttcè^iidgioeiûfs'r'l^rivide thàt any pai'ty;1iiterësted in any 

j[u.ç!gw^èflit , may,'!h,?if^j|tHe sàme reyiyed," at any tiri|ëyi?efore it is prp- 
.«csifeedi Vy>iaFWiigi|*. cit^tiw issued,, àccprdî»g.i»,iià;9r, io tb^ 
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orhis représentative, from thô coîtttrwKich réndered tbe judgm'ent^un- 
less the défendant or his représentative show good cause why the judgi 
ment should nôt be revdved; and, if such défendant be absent; and not 
represented, thé court œ^y appoint a curator ad hoc to represent ^him in 
the proceedings, upon which curator ad Aoc the citation shalJ beserved." 
Article 8547, Rev. Civil Code La. 

"It is now well settled in our jurisprudence that, until regular process 
is served upon the curator ad hoc, he bas no capacity to act as such; 
that he cannot waive any of the légal' proceedings required for the pro- 
tection of the rigbts of the absentée he is called upon to défend; that 
his powérs must be strictly limited to those conferred by law; * * f 
and that, as à général and fixed rule, a curator ad hoc cannot be permit- 
ted to waive any of the légal rigbts of the party he is charged to rèpre- 
sent and défend. Stocktonv. Haduck, iO Mart. (La.) 474j DuH^ordv, 
OlarMs Eatalef 3 La. 208; .Edmonaon v. Bailroad Cb., 18 La. 28é;GoUina 
V. Pease,!! La. 117; HUlv. BarUm, 6 Rob. (La.) 142j, Hydev. Oraddick^ 
10 Rob. (La.) 387; KrseuOer v, Bank, 12 Rob, (La.) 456. Hete, theré- 
fore, itis dear that the proceedings bad in tbis suit hom, tbè'day of thé 
appoihtxnënt of the curator ad hoc are irregular and illégal; tbàt said 
curator, not having been cited, bad no right to appeatfor the absentées;; 
that hecould not waive the production of the légal eyidence upon wbicb 
the pkdntiff's claith is based; that hecould not conseûtto the rendering 
of any |ïii(^ment against said absentées for the amouiit claimed, nor any. 
part thârëàf; and that ail said proceedings, and the jùdgment àppealed: 
from, are mère nullities." OarpeaUr v. Bmtty, 12 Rob. (La.) 540; 

"A ctiràtôi: ad hoc cannot direétly or indirectly wfùve xâtation." 2%inor 
V. CbZ&to», 28 La. Ann. 258. ;u ^ ; i 

"A curator ad Aoc, appointed to represent an absentée, Hiay acknàwl'. 
edge service of citation and pétition. Such an ackiiowledgriieni ianot a' 
waiversofîany right of the absentée." l'Maandon v. Beàdey/i LaiiAiin. 
916. In this case, the défendant; being an abseiatee, a curator adkac 
was appointed by the judge, to represent him in defeùse of the suit. 
The curator acknowledged service of the pétition and citation. The 
court, citing HUl v. Barhw, & Rob. (La.) 142; Garpenter v. Beatty, 12. 
Rob.(Lâi) 640; Hydev. Oraddick, 10 Rob. (La.) 387,— says:i"With re- 
gard to the questions touching the aiithority of ourators ad hoc deter- 
mined in those cases, we express no opinion. None of the cases ieited 
décide theipoint presented in this suit. ; The curator, in the présent in- 
stance, 80 far as appears from the record j waived none ôf the rigbts of. 
the party whom he waa appointed to represent. Therè was no-waiver 
of citation, nor of service of the. pétition; but the written acknovyledg- 
ment qf the cdrator is that both wereserved upoahini. The service 
thus acknowledged *: . * ^ broUgfat. the défendant into court, and 
operated an interruptioii of prescription." 

"A curator ad hoc can validly acknowledgô in writing service of péti- 
tion and. citation addresssd tor him aâ:sQcb; and such ackno^ledgmént 
brings thé défendant into court, and interrupts prescription;?' Bartiett 
y^ Whetkft ;S1 La. Ann. 640. Tfae acknowledgmentin this casé'waaad 
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answer filed as ouràtor ad hoc, in wbich tae curator acknowledged that 
he had been duly cited. 

(a) An inspection of the transcript filed with, and made a part of, Ihe 
déclaration in the instant case shows that the judgment sued on in the 
first count was rendered in a casé in which the petitioner, the Mitchell 
& Rammelsburg Furniture Company,. dôclared against Sampson Bros., 
a commercial firm composed of Chandler C. Sampson and Frank G. 
Sampson, and the individual members thereof, m aoUdo; that citation 
therein was issued, and directed to Sampson Bros. ; that, on a supple- 
mental pétition filed therein, an order waS made for citation to issue to 
the individual members of the firm of Sampson Bros.; that tfaereafter 
wàs 61ed an answer in the folio wing terms: "And into this honorable 
court 1 corne défendants, by their undersigned eounsel^ who, for answer 
to plaintiffs' dierûand,' deny ail and singular the allégations in their pé- 
tition contained,"'—^bich answer was sigoed by. counsel; that, in the suit 
ip revive the said judgment, citation was issued to Sampson Bros., the 
sheriff retuîining thereon thàt aft^ due iind diligent inquiry and search 
he 'ntas unablë to find Sampson BroSiiidefendants; but was credibly iu- 
formedtbatthey'iwere ont of the state of Louisiana, and resided in the 
çtate of Florida; that thereupon, on suggesting the citation and return 
thereof, the court appointed â curatôr ad Aoc tô represent the absent dé- 
fendants; and «that eight days thereafter the said curator ad ^c filed an 
answeraçknowledgingthe service of pétition and citation, and pleading 
gênerai déniai. Thèse, pvoeeedings seeni to be regular and vaJid. The 
demurrertô the first coUntshoùld be overruled. < 

(6) An inspection of the transcript of the judgment on which the sec- 
ond count is based, shows that, in the original suit, Johnêon <k Faulkner 
v. (Sampson firas., défendants appeared and filed answer^ without any 
citation issuing; that, in the suit brought thereafter tO' révive the said 
judgment, there is no mention whatevei! made of any citation to the dé- 
fendants, nor to the curator ad hoc,' nor àny ackndwledgmérit made by 
thé curator ad hoc as to the' service of pétition and citation upon him. 
Thé proceedings to revivetwere null, for want of citation. The demur- 
ïer to the second count sbbuld besustained. 

(c)- An inspection of the transcript of the judgnient upon which the 
third count is based shows that the suit was brought by Charles & Will- 
iSam' Bastian against Sampson Bros., all^ed to be a commercial; firm do- 
ing business in the city of New Orléans, and composed of Chandler C. 
Sampfeon and Frank G. Sampson, and the individ^ial members of tlie 
8aidifi,rm, m solido. Citation waa issued thereon, diréoted to Sampson 
Bros., on which the shërifi' made the foUowing return: •; 

^'OojSy of pétition and icitation to be served on SampSoit £fos. received on 
«h<j l^th day of April, 1877, and, <to the 2d day of July, 1877ï served a eopy 
of the withia citation and accompanying pétition OB.SumpsoQ I^ros., througti 
Q^A'^ouoe» agent, in p^pn." 

,' TliefeUpon judgment by default was taken, and confirmed; the de- 
feûdants making no appearance whatever* Afterwards, in thé suit to 
levivft tbe said judgment, it does not apf ear that any citation was issued 
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or served upon the défendants, although there is a récital, în the motion 
and order appointing a ourator ad hoc, that, "on showing the court that 
défendants cannot be found, as sheriff's retum shows," etc. Neither 
does the record show that any citation was issued or served upon the 
curator ad hoc, nor does it appear that the curator ad hoc acknowledged 
the issuance and service of any citation. 

Thèse proceedings were invalid from the beginning, for want of cita- 
tion. The demurrer to the third count should be sustained. 



McKiNSTEY V. United States. 
(Circuit Court, 8. D. Alabama. Deoembor 21, 1889.) 

1. StATUTES— CONBTBUOTION. 

When the words of astatuté prescriblng compensation fora public otDceeore 
loose and" obscure, and admit of two interprétations, they should be construéd Ilber- 
ally in f avor of the officer, ànd not strictly ia favor of thé United States. ; 
S.'TTiiiTED States Commissionbb— Fehs— Statements in Cbiminai. Cases. 

A;commis3ioner of thç circuit court must, in Alabama, begiq a criminal casp by 
: a eomplaint sustained b^ sworu statements of the complainant ànd his witnç^Ses; 
9.nà, tnerê being no spécifie fee prorided therefor in the fee-biU, be may charge for 
such necessary statements as dépositions. 

S. SaiHE — ACEUOVLESOMBNTS TO BeCOGHIZANOSS. 

. The acknowledgments for whioh a fee is provided in Rev. St. § 847, embraoe ac- 
knpwledgments to recogniza'nces in criminal cases as wéll as acknowledgments of 
çonyeyanœs. ' 
4, Samé— DooKpy Febs. 

The pmVision in tbe deflcienoy appropriation bill of August 4, 1886, (24 St. at 
Large, 3q6i 274,) denying docket fées to commissioners, is gênerai législation, and 
cuts ofC ail rigbt thereafter to claim docket fées. 

On Motion for New Trial. See 34 Fed. Rep. 211. 

The petitidner brought suit in the United States circuit court, S. D. 
Alabama, against the United States for fee» due him from the United 
States as one of the commissioners of that court. The itemized biU sued 
.on amounta to the sum of $1,823.45, and is the aggregate df séVeraliac- 
■counts which petitioner had made out, and which had been formally ap- 
proved by the court and presented to the department, and upon which 
various sums had been allowed, amounting in the aggregate to $666.46, 
leaving as a balance due to the commissioner, disallowed fées, the sum 
of $1,15$;99. Ôh the 'trial of the case, the petitioner proved by his own 
testiraony and documentary évidence that he had rendered tli«j services 
for which he claimed fées, and upon this évidence the case wassubmiited. 
The court rendered an opinion with regard to the làw of the câisè, and 
thereupon referred the matter to a spécial master, to report the ëtate ôf 
the aceoùht in accordance with the opinion of the court. Mcl^Mrg v. 
U. S., 34 Fed. Rep. 2ïl. The master niade report in accordance there- 
«rith, finding that for certaiit) services rendered by the petitioner, as ciom- 

'Reported by Peter J. SainUtenjEsq,, pf tl» Mobilp bar. 
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îïiîssîbhér, he was ét(titlèa to the sum èf ^893.05, whîcli wiM snbject to 
a creflit of $666.46, lëàving a balance due the petïtiôner of $226159, 
TJiïs ïeport was cbftfirméa by the court, àtid thereupon the court entered 
thè MlbWitig findings offact and conclusions of law : 

"îhis case having been heard by the coùït, the court, upon the évidence, 
finds the facts to be aa folio ws: 

: "findinos offaots. 
"(1) The claimant, William D. McKinstry, was a commissloner of the cir- 
cuit court of tlie United States for the southern district of Alabama on and 
before February lOth, 1887, and is uow such commissloner. 

"(2) That said commissloner actually performed the foUowing services du- 
ring the period covered by the accounts sued on, viz.: 
131 oaths to complaiQt,^.ea. lOc, and flling complaint, ea. lOc, 
130 warntnts issued, ea. 1.00. and tiling warrants, èa. lOc, 
2 warrants issued, ea. 1.00, but not Bled, - - • 

58 warrants flled ûnly.èa. 10c., -■ - - 

116 Bubpoenaâ issued, ea. 25c., and âling subp's, ea. lOc, 
16,^j^bpoenas issued, ea. 25c., but not filed, - • 

!w iiîïbpoenas flled orily, ea. 10c., - - - - • 

76 days hearing and deciding crim'I charges, $5.00 per diem, 
324 paths adrainistered to witness on triai of cause, ea. lOo.» 
156 bbnds of çlefendants, drawing saiiié, 4 fol., ea. 60c., ' • 
32pswtb?qfju8U0catipnto bonds, ea. lOc, - - - 

195 certiâcates to witnesses for attendance, ea. 15c., • 
195 oaths to witnesses as to travel and attendance, ea. lOo., • 
191 copies oftranscriptof proceedings, 2 fol., ea. 20c., 
187 certîiîcates to transértpt Of proceedings, 1 fol., ea. 15c., - 
82 copies of process 4 fol , ea. 40c., - • • • 

Making report forthemOTithof March in duplicate, 12 fol., 15b., 
Making report tôt the montb of April in duplicate, 19 fol., 15c., 
Making report for the month of May in duplicate, 49 fol., 15c., 
Making report for the month of June in duplicate, 24 fol., 15c., 
Making report for'the month of July in duplicate, 24 fol., 15o., 
Making report forlhemonth of Augustin duplicate, 34 fol., 15c., 
Makiuig xeport: for the month of Sept, in duplicate, 31 fol., 15c, 

total, ;, - \. . - - - - - $893 05 

"His sâid accôunts for fèès were duly verifled by oath, and présentai to the 
pfoper court aSd approved, and were duly presented for payment to the ac- 
counting offlcers of the treasury, and $666.46 allowed and paid thereon, 

, ' , "CONCLUSION OF LAW. 

"ITpon tht! said findings of fact the court decldes.^s conclusion of law, that 
fhe clafniaqi is entitled to recPver the sum of two hunîired and twenty-six and 
flfty-nineéhe-liiindredths dollars." 

; A oiotioi^ ;for, a peTY^rjfl^lihas been entered in the case, accompanied 
Ifithi the follpwing stipula tipp îpfcpunsel: 

, '* Ail fltidlAgs agaiUKt cltùniant in opinion 34 iFed . Rep., in ^oKi^Utry^a Ccutp, 
pages 241t:21,6. fpUowing Stroji^s Vase, pages 17-25, In pmittlng to flnd as 
a fact whether lihe services that were not alloiyed had or liptjbeêfl rehdered. 
The undispùÉéd téstimony of claimant shôiViiig that fciarm'flnt hrid renderéd 
ail the services charged, and that his accounts containing charges therefor 
had been duly approved by the court. TIte iiicoounta tinder oath and âisallow- 
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■flijices.and jpapers and dockets showing entries charged for, beîng in évidence, 
în disaliowing charges for theitemaof: <5ompla)nt, ascertificates atlSjCents 
perfolio; as dépositions, at.20 cents per folio. Acknowledgments to recog- 
nizances. Docket fées, Docket entries. Copies, except of warrant, under 
charge for copy of ' procès».' Entering returng of warrants and subpoenàs, 
Perdiem charges. Certifiéates payment of witnesses [pay-rolls] in duplicate. 
. It is stipulated and agreed that the above shall be eonsldered as the proposi- 
tions involyed in the application for rehearing, and that the services charged 
for were duly proven on the trial to hâve been rendered, except as speciflcally 
found differently in the opinion of the court. 

[Signed] "Gbeoobt L. & H. T. Smith, 

"George H. Pateick, 

"Att'ys for Claimant, W. D, McKinstry, 
[Signed] "M. D. Wioçeesham, TJ. S. Attorney. 

"Junellth.im. 

"It is fiirther agreed that the question pf ttie jurisdiction of the said circuit 
court to beâr and détermine causes based upon claims oïdemands agaihst the 
goverment, like the claims or demands émbraced in this suit, shall be consid- 
ëred as if duly pleaded and at isshe on the original trial of the case. 
[Signed] : 'îGbbgojby X. & H, T. Smith, 

rSigned" "GEopoE H, Patrick, for Claimant. 

[Signed]. / "M« P- Wiokkrsham, U. S. À.ttyt for Défendant. 

0. L. & H. T. Smith &nd 0. H. Patnck,iox the motion. 

M. D. Wi^skam, U. S. Dist. Atty. 

BeforeliAMAlt, Justice, and Pabdee,-J. ; - ' 

Pakdee, J., (after stating thé facts as àbove.) The motion for a new 
trial laas been 8u};)mitted upon briefs, on the one sid&as totbe niepts, 
and on the ptber as to jurisdiction. At the outset, I désire to say th^t 
itlje whole investigation has been rendered more complex find diflQcult 
from. the fapt that the petitiQner sued upon his claim as upon a général 
lunningaccpuntagainst the United States, allowing crédits as paymeiitp 
bad beeninade therçop, instead pf suing on the disallowed items. ,So 
far as I bave the reperd before m.e, it jseems to be impossible to tell wbat 
iteùis of the petitipner's account wereallowed by thO: department and 
wbat wçre jrej^ted. On this motipn for a new trial^ihe counsel for the 
United States has interposed asortof plea to the jurisdiction. Itsexact 
ipertinency is npt ftppwent. If well taken, it wouldr.be in aid of the mp- 
itipn for a new trial; beçause, prioi- to dismissing the suit for wapt of 
jurisdiptipn, it wpuld J)e necessary to grant the motion for a new trial. 
Fufther than this, I must confess that I do not exactly understand the 
points sought to be made by the district attorney. 

The first clausp; of the first section of the act, £>pproved ,March 3, 1§87, 
entitled "Ari acftô provide for the briiigihg of suits against the govem- 
iùent of theUiïitéd.StàteB,"provides-^ , ; ' 

"That t{ie court, ofciftim8,3hall hâve jurisdiction to b«ar and détermine t^e 
following i^atters: ; J&^ir«)Ç, ait claims fouiidt^ upon , the constitution of t,li^e 
United, Stat^:.(9r àny la^, of çongress, except for pepisions^ or, upon any i^ii- 
latipn of an'j^^^eciitiye açpî^rtiué^t, or upon ^ùycôn tract, expressed or impliéd, 
wlth t^e goyernj^ent of tbe'p'nited States, or for daniag^, li^uidated or.^ç- 
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Ijqnlclatçd, îh cases not sounding in tort, in respect of which claims the party 
■wbuld be! entitléd tô redress against the United States either in a court of law, 
eqiiity, pr adthiralty, if tlie United States were suable: provided, however, 
that iiothitig In this section shallbe construed as giving to either of the courts 
herein mehtiofled jurisdlction to hear and détermine claims growing ont of 
the late éivil >yar, and commonly known as * war claims,' or to hear and dé- 
termine other claims which hâve heretofore been rejected, or reported on ad- 
versely by any court, department, or commission authorized to hear and dé- 
termine the same." 

The second section of the said act provides — 

"That the district courts of the United States shall hâve concurrent juris- 
diction witfi the court of cMoas as to ail raatters named in the preceding sec- 
tion, where the amount of the claim does not exceed one thousand dollars ; and 
tlie circuit courts of the United States shall havesuch concurrent jurisdlction 
in a,li casJes wherè the ambu nt of s liçh claim exceeds one thousand dollars, and 
does Ilot excëèd ten thousand dollars. » 

It seema to bô perfôctly clear that tb© petitioner's claim îs one em- 
braced within the provisions of the first clause of the first section, and is 
not inqluded wiïhin the proviso thèreto. Itis well understood that in 
paséftig'thë feaid aclôf Èârch 3, 1887, the c'ongress..was making a direct 
and decided innovation in regard to allowiiig suits to be brought against 
the government; and thflt,:for purpoaes of relievitig thé court of claims, 
and to relieve suitors from the expense.of going to the capital, the juris- 
dlction was conferred upon thé circuit and district courts. 

■ n :.; iJ3 TO FINDINGS OF THE COURT. 

THë piétîtîonér oi^es that he was entitléd to a finding of fact as to 
^hether the services he suéd for, and which were not allowed by the 
court; 'had or not befeh rendered. The évidence on thesubject ik full 
and clear; The law prbvides for the triai of this class of cases by the 
cdùM wîthout a jui'y, and that the court shall cause a written opinion to 
be filed in the ca.use, setting forth the spécifie findings by the court of 
thé facts therein, and the conclusions bf the court upon ail questions of 
law învdlvèd in the case.' The law also provides, to a certain extent, for 
aiï àppèal or writ of error, and in a contingency, for the examination and 
action of the attorney général. Whether the petitioner bas renderéd the 
sérVîces ibr which he^éoisinds fées from the gov«rnment, seenis to be a 
«ifuôsliioii bf thé utmost importance in the détermination of the case, and 
fot 'iii'ihtelligent reviéw thereof by an appellaté èourt, or by the depart- 
meàt-àf justice. ' 

■' • ■■ ' COMÎPLAINTS. 

J$^9tifip ,1014 of the Rejîsed Statutes provides as followsr , 

"For any crime or offense against. the United States, the[ offender may»|lity 
any justice or judge of the United States, or by any commissfoner of the circuit 
coutf tb ta^e jbail, * * * ahd àgreèably to 'the usiial mode of piocesa 
a'gattét bffénders in suoli^tate, and at the fexpensebf thé Unîted States, be 
arr&ted and' imprisonfed, ot bailed, as thé oâée may be, fôr triai beîorfe sucb 
côtlrt W thé United States as by law has CégtiizanoB et the offehke. Copies of 
the pi'Oéèss^hall bërétùrnéd as speëdily àâàiâybe iuto thé ctërk' s office 6f 
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such court, together with the recognizances of the witnessea for their appear- 
ance to testify in the case. " 

The Code of Alabaraa (1876) provides as follows: 

"Sec. 4647. The complaint is an allégation made before a proper magistrats 
that a person has been guilty of a designated public offense. Sec. 4648. Up- 
On a complaint being made to any one of the magistrates, specifled in section 
4026, that such offense lias, in the opinion of the complainant, been com- 
mitted, the magistrale must examine tlie complainant, and sach witnesses as 
he may propose on oath, take their dépositions in writing, and cause themto 
be subscribèd by the persons maliing them. Sec. 4649. The dépositions must 
set forth the façts stated by the complainant and his witiiesses tending to es- 
tàblish the corninission of the offense, and thé giiilt of the défendant." 

Frôm thèse sections, it is olear that a commissioner of the circuit court 
of the United States in the state of Alabama, in order to proceed agreea- 
bly to the usual mode of process against offenders in such state, must 
receive the complaint when presented, must examîtie the complainant 
and such witnesses as he nfay propose, on oath, takô' their dépositions in 
writing, and cause them to be subscribèd by the persons making them; 
and it follows that if the petitioner in this case has done and perfornipd 
thèse services in connection with his office, in complaints brought of vio- 
lations against the laws of the United States, he has performed neoessary 
duties imposed upon him by his office, under the statUtes. Section 847 
of the Revised Statutes provides, with regard to commissioners' fées, as 
follows: 

*For taking and oertifying dépositions to file, 20 Cents for each folio; 
* * * for issuiug any warrant or writ, and for any other service, the same 
compensation as is allô wed to clerks for like services^" 

The petitioner claimed for 130 complaints, 5 folios.each, at 15 cents; 
130 oaths at 10 cents, and 130 fllings, 10 cents each, and the court re- 
jected the claim, holding on the point as follows : 

"There is no authority found in the statutes for a charge for a complaint. 
Neither section 828 nor 847 prescribes a fee for d ra wing a complaint i n a crim- 
inal prosecutioB, nor for any like service; but, as a complaint is sworn to and 
flled, I think the petitioner is entitled to the fee prescribed for administering 
an oath, and'fdr flling a paper in a case. While it was admitted in the.argû- 
ment by plaiatifE's counsel that there is no fee allowed for complaint eo nom- 
ine, it was urged that he should be allowed compensation for talnng déposi- 
tions at the rate of 20 cents a folio, under section 847, Eevised Statutes, inas- 
much as he is reç[uifed, in the prelitiiinary examination of a criminal charge, 
to reduce to writing the testimony of the complainîint and such witnesses as 
he inay propose in support of his complaint. The Criminal Codé of this state 
reguires this, and calls siiéh testimony 'déposition.' Code Ala. vol. 2, §.§4256, 
4257. liât it doès not require such testimony to be certified and flled by the 
magistrate, na^ does it require such testimony to be taken with the same 
formalitjes asJs required bythe statute in the taking o£depositions. Code 
Ala, §§ 2807, 28Q8. The Criminal Code only requires that,the testimony shall 
bésigned by the witrièsa. Id. §§ 4256, 4286, That such é?:amination, redûçed 
to writing by a cboiinissionèr, is not a déposition, in contemplation of section 
64?, Revised Statutes, whléh prescribes a feé for talting and Certifyiiig déposi- 
tions to file, see Natl Faotory v. Corning, 7 Blatchf. 16, and also opinion la 
v.40F.no.l4— 52 



■the;eas«i of; ^^ong.y^U^JSitln th^ distrtctoouRt foi; the southern district of 
Alàbama, 34 Fed. Rep. 17, (filed Febiuary 21, 188?.)". ; 

As shown above, tjjetï^king of the pojnplaint was necessary ,and prpper 
to ijhe performance ôf t$e petitioner's duties. It is coiiceded that he can- 
hot be paid for sérVices^ uiilèss it is p!f/)vidëd for in that part of the fee- 
biU qu,ote<i,|^bove. .. If the, provision in relation to taking dépositions is 
takpn and. içopstrued striçtiy aj^à, technically, presuming everything for 
the governnient Bnd nothing for the petitioner, the finding of the court 
Un thé claim for coûiplaints was^right. On the other hand, if the pro- 
Ndsion is takéft and cdnstruëd liberàlly, àfad on thëthebry that the govern- 
mént (ioe$ 'ï^ôt.r^quit'e the services of àommisaioiiers ôî the circuit court 
without compensation, then the petitioner would seem tobe entitled to 
compensation for taking CiOmplaint8,jandreducing them to writing, as 
for taking. and GQrtifying' dépositions to file; 

"Depositionsi in the: Bjost gênerai sensé of the word, are the written state- 
jments, und§roath,û|^iiyitn^8sinaj,udicialproceeding. : "Déposition" isused 
in a spécial sensjçtp dénote a statemçnt madé orally by a person on oath befora 
^an examiner, commissioner, or' othéif offlcér of thê court,' [but not in opéh 
court,] and tàketi rfown iti wWting by the éxàiniher,and under hia direction." 
Bap. &Ii.Lâf*Dict.eè»'6ô «Déposition." ■ .' 

'^Where: tli6 words of theisiiatute prescrlbing^ compensation to a public of- 
4cerarelqos9 and obspnrei 'and admit oft^o interprétations, tbèy should be 
construediin fayç^pf the offlcer. " , Judge,STpBT, in if7. S. v. M^orse, 3 Story, 87. 

In view of;the feot that the goVBmment requires the coramissioner to 
take the complaint in writing, and bas net otherwise provided compen- 
;eatipn:foç tjiç sgrvic%;I,think th^ti a construction of ths.statute that will 
aJlow payiûenife to be madestherefor, as for taking and certifying dépor- 
tions, should be adoptedi^^^ ^ ■ 

Thé rèrifebiiiné with r^j^a'tb ■compîaints, and. to the constrùctîoh of 
the statute allowing comjjensatîon therefor, seems to apply with eqùal 
force with*regàïdit6acknbwledgÉQent8 of recoguizances. Thé service is 
necessary;' kiiçîtto prôvisitih is rhadë for the payiiiénli, except that the 
èoramissioneïis 'àpthorized' to 'çhargfl,, , under section 847,i;f6)r. taking jan 
.i^cknowledgn?i^t,i25 cents. Itœayjjé that the acknovyrleoginent i;efe):red 
tp in the statate was originally intended for an acknowledgmenti of the 
exécution and) Èignatureofconveyancés; but it appears that it is the 
• duty of thô cbmmissioner to také acknowledgments of recOghièancés for 
àppearancés îii crîminal da^es, arid; as thèré is lîttlë différence in fact bç- 
tween ihé'two s6rtk bf jadkpàwledgmént, it is hot considerecl ^forcing 
the stàfute to ^Id ttiat tljie feçrhili, asqviotèd above, çoyers the ôase. . In 
iact, I takç ii; fromthe jrecord in this case that the firsi comptrollet has 
never decUned ito àllow suqh a fée, but bas praotially held that, oo mat- 
ter the nttûïbier bf bail^ lonly ône ackùbwledgment cbuld bë àllowed for 
'în a casé..': S'b*'àdjùd|éd'i!éliieà,bp^ that commisaioners are entitled 
tb fee for aç^]^'6trtèdgmetit, tp técbgûizâhc^i see Barber v.'Û. }É. , âS Fed. 
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- ■:■)': .DOCKEÏ-;PEES.' ;.:•,■•;' 

TJûdef the provisions 6f Rev. St. §§828, 847, conjmis8Ïonérs of thé 
circuit court, lu certain cases, are entitled to docket fées. U. S, v. Wal- 
hce, 116 V. S. 398, 6 Sùp. Ct. Rep, 408. In the act of congress enti- 
tled "An actwaking appropriations to supply deficiencies in the appro- 
priations for the fiscal year ending June 30, 1886, arid for prior years, 
and for other purposès," (chapter 903, 24 St. at Large, p. 274,) is the 
foUowing provision: 

"For feeS of Commissioners, and justices of the peaee acting as commiâ- 
sioners, #5(î,'è00: provided, that for issuing any warrant or writ, .ind for any 
other necessary service, commissioners may be paid the same compensation 
as is allowed^to deirlis for like services; but tbey sball not be entitled to any 
docket feesi" 

The construction and effeot of this provision has been before the court 
of clainis'and several ôf the district and circuit courts, and conflicting 
décisions bave resulted. Several very able district judges hâve held that 
the said législation does not take away the right of commissioners to re- 
çoive doeket fées,; but only excepta their payment out of the sum appro- 
priated by the said act. See Bell v. U. S., 35 Fed. Rep. 889; Rand v. 
U. 8., 36 Fed. Rep. 671; Hoyne v. U. S., 38 Fed. Rep. 642. The con- 
trary ruling, i. e., that the proviso of the said act, quoted above, was 
positive amendatory législation, and enacted for the purpose of cutting 
off docket fées, is held by the court of claims in Faris v. U. S. , 23 Ct. 
Cl. 374; by Judge ToyiAim of this district, in Strqng v. U. S., 34 Fed. 
Rep. 17; and by Judge Simonton, of South Carolina, in Calvert v. U. 5., 
37 Fed. Rep.,762. .; The one construction dénies any substantial effect 
to the législation; the other gives full effect to it aa gênerai législation, 
amendiug the commissioners' fee-bill. There is no question of the poWer 
of çongresB to inject gênerai législation as a rider upon an appropriation 
in an appropriation bilL It has been too often done to be questioned at 
this day. The point for détermination now is, what ivas the intention 
of the law-maker in the provision under considération? Looking to the 
^ct itself, 1; find thât congi'ëss therein nàade five spécifie appropriations 
for the paymàit of commissioners' fées, — i. e., for the year 1883 and 
prior years, for 1884, 1885, 1886; and in the gênerai appropriation act, 
approved the same day, I find stili another appropriation for the samè 
purpose for thé year 1887. To the appropriation for 1886 the proviso 
is attached. Thé other appropriations are unconditional in every respect. 

It is hardly to be supposed that congress intended to provide an 
amended and restricted fee-bill for commissioners for the year 1886, 
leaving prior and subséquent years for which provision was made at the 
same time, to the opération of the bld fee-bill. As to docket fées, the 
language of the legi^ation ia peremptory, — "but they shall not be allowed 
doçlset fées." "Phe l^slation in point of time follows so closely the décis- 
ion of the suprenâe court in (7. S. v. Wallace, mpra, to the effect that in cer- 
tain cases commissioners are entitled to docket fées, an allowance which 
tiieretOforehadjBtrehuoudybeen resisted bythetreasurydepartmentjïhat 
we can almost say that "the misohief to betemedied isapparent." I baVo 
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conuulted the text-books and the adjudged cases, and hâve noticed the 
hardships of the law, — the courts on one side requirinjg comraissioners to 
keep dockets, and the congress, on the other, refusipg to pay therefor, — 
but, for the reasons^foresaid, and those given by Judge Toulmin in Strong 
V. U. S., supra, I am constrained to hold that the législation in question 
was gênerai, and not restricted, and that thereby the copimissioners' fee- 
.bill was soamended as not to allow docket fées under any circumstances. 

On the other points subniitted on this motion for a new trial, I agrée 
with the trial judge in his opinion on file in this case and in the case of 
Strong v. V. S. As certain findings of fact and allowances hâve been re- 
fused the petitioner to which, according to this opinion, he is entitled, 
it is neeessary that a new trial should be granted in the case. 

An order to that eflect will be entered. 

Lamae, Justice. ïïaving sat with the circuit judge on the hearing 
of this motion, after due considération and consultation we agreed in the 
gênerai conclusions, and I aseigned to him the préparation of the opinion. 
I hâve examinedtlxe above opinion prepared by him, and concur fuUy 
with the. viewatherein preëented. 



ONitED Statïs ». Chaires et al. 

IdreuM Cowrt, N. D. Florlda. December 19, 1889.) 

■ 1. JURT— TÎtmT COMMISBIONBB-r-QUAI-IFIOATIOS. 

21 tJ. S. St. at Large, 48, requiring the court to appoint a jury commlssloner, who 
shall bë a citizen of good standing, and sball réside in the district in wliiOh the 
court is heldv ànd who shail be a well-linowa member of thé principal political party 
in the district Qpposing that to which the olerk belongs, fs direotory merely, and 
not mandatory. 
•8. fiiMB—SBLBCTiNOFKOM Part cw District. 

Rey. St, U. S. § 802, permitting jurors to be retnme|i on an order of court from 
parts Of a district, a plea that thé jurors were drawn fïoih an a,lleged division of 
the district, and' not from the entire terïltory within the dlstricti is bàd, there be- 
ing no Injury or préjudice averred. 
",8." Samb/, 

A plea is also bad under this statuts, which, in effect, set forth that the defend- 
, ants ar©;and were eitizens pf L. oounty, in said district; that the offense charged 
was çommitted, if at ail, in saipl L. county ; and that none of the names placed in the 
jury-box froin Which the grand jury was drawn were eitizens of said L. county. 
4, SAMB->..-S|!LtOTioiî wrrH Reqard TO PoLiTJOAL Affiliations, i 

Betendaii^ts' second plea was to the efleot that the jury coinn»issionej: and the 
olerk, in sëleotihg naines to be plàced in the jury-box iroin which the grand jury 
Which fouDd the indiotment against défendants was drawn. did not comply with 
the law, ai)d Select suoh nàmes without, regard to party afflliatious, but did seleci 
buoh naines W;ith regard to the pârty àffllliations of the persons selected. No in 
' ' jMTj oe préjudice was àverred. Seld that, wbile the plea was détective in form 
and substance, the matters set fortb were so pleaded as to put the court on in- 
quiry, àud th6 demurrer thereto would, be eyerruled, and the district attomey or- 
dered tô traverse the same. > 

Indictment for Violation of Election Laws, Brought against Benjamin 
Chaires, J. L. Agnéw, and DooWooten. 



tTNmiD STATES r. CBiOBEl. 821 

Oockerdl & Son, for défendants. 
Mr. Stripling, Dist. Atty. 
Before Pabdee and Swayne, JJ. 

Pakdee, J. The défendants hâve filed several pleas in abatement, 
hereinafter more fuUy set forth, to which the district attorney for the 
Dnited States has demurred, assigning.as grounds therefor that the same 
are bad in substance, in that the said pleas do not allège that the de- 
fendants are prejudiced in any way, and that the matters alleged in said 
pleas do not in law constitute any ground of abatement. Counsel for 
the défendants and for the United States hâve argued the questions of 
law thus raised, and the court has considered the same. 

The first plea is to the effect that the jury commissioner, appointed by 
the court on July 2, 1889, and who acted in placing the names in the 
box from which was drawn the jurors composing the grand jury finding 
the indiçtment against the défendants, is not now, and was not when ap- 
pointed, a well-known member of the principal political party in the dis- 
trict opposed to that political party to which the clerk of the court be^. 
longs. ! The said pleacontains no averment of injury or préjudice to thé 
défendants, resulting from the fact alleged, and constituting the sub^ 
stance of , the plea. At the- hearing, we were under tiie impression that 
ihe plea/TTas good in substance, and that injury and préjudice to the de- 
fendants might be inferred from the non-complianee with the require- 
meints of the law, considering the same to be mandatory as to the quali- 
fication of the jury commissioner; but an examination of the law, and 
a considération of the nature of the case, bave forced us to the contrary 
conclusions, The statut© provides as foUows: 

"And that ail such jurors, grand and petit, including those summoned dur- 
ing the session of the court, shall be puUicly drawn from a box containing, 
at the time of each drawing, the names of not less than three htindred per- 
sons possessirig the qualiScatiens prescribed in section 8U0 of the Bevised 
Statutes, which naméâ shair hâve beeii placed therein bythe clerk of such 
court, and a eomftiissloner to be appointed by the judge thereof, which com- 
missioner shall be a citizen of good standing, reSiding in the district in whiish 
such court is held, and a well-linown member of the principal political party 
in the district in which the court is held, opposing that to which the clerk 
may belong; the clerk and said commissioner each to place one name in said 
box alternately, without référence to party atBliations, imtil the whole number 
required shall be placed therëîn." 21 St. at Large, 43. 

An inspection of this statute shows that the work of preparing the 
names of the persons possessing the qualifications of jurors, and placing 
them in the, box, is to be done by the clerk of the court and a jury com- 
missioner to be appointed by thejudge. The duty to be performed by 
thèse parties is clearly and specifically prescribed in the statute. It may 
be considered,, and probably is, mandatory; but it is entirely distinct 
from the duty devolving, under the statute, upon the judge. The plea 
tinder considération relates entirely to the performanceof the duty of the 
jûdge. By the statute, the judge is to appoint, a commissioner, who 
«hsli be jioiti.^n of good standipg, who sjiaU réside in the district in 
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which the court is held, and who shalllàfria well-^known mehiber bf the 
principal political party in the district opposing that to which theclerk 
belongs. The question is whether thife-part of the statuts iB m audatôry 
or directory; whether, in appointing a jury commissioner, the judge, 
while endeavoring to comply with thé law, must make nb inîstakeof 
fact or of judgment, bat must, at the p^rilof ail subséquent proceedings, 
be sure to appoint a citizen, not only of standing, but of good standing, 
and not onlj' a known, Sut a well-known,'member of the principal po- 
litical party opposed to thàt to which the elerk belongs. The slatement 
of the question; and thé nature of the casé, satisfies ué that the statuts 
in this partjicular is directory, and not mandatory. What is the stand- 
ard for a citizen in good standing? By what rule is it to be determined 
who iâ a well-known member of a political party? Considering that the 
judge has knowledge, jùdicial or otherwise, as to the political party of 
the derk, by what rule is the judge to détermine which is the principal 
party opposed? Suppose that the derk is an independent or a prohibi- 
tionist? In case of a challenge to thé array bf jurors, ora pleain abate- 
ment, who iS to tïy the issue? Ali mattera and questions come back to 
thé judge. The judge, in the exercise of asound discrétion, under the 
responsibiljties of his oflBce, directed^by the statuts, passes upon the 
qualifications of the jury commissionegr. he appoints, and his action would 
seem to be final and conçlusive, except,,perhap8j in the coutt that cali 
call the judge to account for misbehavior in office. Particularly must 
this be the case where neither injury nor prqudice nor oppression is ap- 
parent norisàverred. .1 ' i i 

We;hav«'examined thé case of Ï7; 8, v. Ambrose, 8 Fed. Rep. 283, re- 
lied upon by counsel for défendants as holding that the statu te, as to 
the qualifiiCationsof the Jury commissioner, is not directory merely, but 
is mandatory. We find no such question in issu© in that case, nor ahy 
holding: bïlânguftgeof the presidihg judge thereiti to warrant the con- 
clusion thài éticïièver tW,8'his opinion. [ Thé mattçr J>!resented by this 
plea is naturally an ihteresting and tjendçr subjéct to jthe court, (ope of 
the judges haying made the appointment in question,) and we would be 
disposed, (^ propria moitt, to suspend ruling on this plea, and direct an 
issue thereon, and an investigation theréunder, but for the fact, of which 
we take judiciài notice as a part of thé history of this and the preceding 
term, that upoii the identical question the court has had and allowed 
the fuUest investigation; that the réal issue therein was not as to whether 
the jury comniissioner was a Demoerat, and a kholfn Democrat, but 
whether ho was a well-known Democrat; and thereafter, upon the évi- 
dence, the court has held and decidèd that the jury commissioner was 
and is a well-knbwn member of the principal political party in the dis- 
trict opposing that to which the cletk belongs, {U. S, v.Ikoan, ante, 451;) 
and a further investigation is not necessaïy, either for the vindication bf 
the court or the protection ôf parties. ' 

Tbe thif d plea is to the effect that the names of the persons placed by 
the jury commissioner and theclerk in thé box were notdrawn froni thb 
entire territory within thé nôrthern; district of Florida, but wérë drawti 
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from an alleged division of the district. No injury or préjudice îs 
averred. Section 802, Rev, St., perœite^jurors to bereturned on an or- 
der of court from parts of a district. No injury or préjudice can there- 
fore be inferred. We thinkthis plea.is bad in form and substance. 

The fourth plea is to the same effect, and, in addition, sets forth that 
the défendants are, aiid v?ere, citizens of Léon county, in said district; 
that the offense charged was committed, if at ail, in said Léon county; 
and that none of the names placed in the box from which the grand jury 
wàs di'ftiyn were of citizens of said Léon coUnty. No injury or préjudice 
is averred, and as jurors can be drawn, under section 802, Rev.. St., 
from a part of the district, no injury can be inferred. The plea is faulty 
in form and substance, and the demurrer thereto is well taken. 
The fifth and sixth pleas were withdrawn on the hearing. 
This disposes of ail the pleas .but the second, which is to the effect 
that the jury commissioner and the derk,' in selectiog names to bô plâced 
in the jury-box from which the grand jury which found the iudiotment 
•agfliijjst .défendants waa4r8>Vii, did not comply With the Mw,,and sélect 
< sjaçh names without râgard to party affiliations,, but did sélect such 
.pamjgswith regard to the^paj^y afiUiaitions of the persons selected. No 
ipjiiiy or préjudice is averred,, Weregard this plea as defective iniform 
t and aobstance, and containing argumentative and inrelevant matter; but 
; we ar9i|ocl)ned to the opinion that matters therein set forth might bé so 
; pleaded as t0 put the court on inquiry. Weconsider that the charge is, 
. praçUcaUy:,i that the jury-bo? iras packed for poUtical parposes» , . 
. We are disposed to agrée with the<îaseof fJ. S. v. AmbrosefSupra^ tha,t 
; tfcçidjîtiea of the jury commisaio^erB, in preparingthe jury-box, ai;©.jïiap- 
d9..toîîyj bjjt we do not thinfc it necessary to so décide in this case.. ; The 
imputation sw'prn to, and presented, by reputablie oounsel, as it is, we 
: regardas, of such importance tô the court, as well as to the administra- 
tion çf^ugtice, as todema©d inquiry w I :, 

An order wiU be entered sustaining the demurrep to the first, tàird, 

and fourth pleas, declariiig the fifth and sixth pleas withdrawn on the 

hearing, overruling the demurrer to the second plea,:and directing the 

district #ttomey of th€( United Statei» to traverse the said second plea, 

; witb a.yièw.toa^earing th^reon, 

SwAYîil, J., concurs. 
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In re Mobeis. 

In re CissoN. 

(Cfrcttit Cmirt, M. D. Tennessee. December 6, 1889.) 

EiBBAS CoBPtrs — CtoimoTioN bbpoeb TTititbb States Commissionek. 

Upou an application fora writ of habeas enrpus by one jailed, in:defaalt of bail, 
upon a conviotlon before a United States commissioner, under a warrant charging 
counterfeitingthe coin of the United States, the court will not inquirelnto the mer- 
its of the décision of the oonunissioner, but only as to whether an offense ia chargea, 
.and whether the commissioner bas power to inquire into and adjudge the corn- 
plaint. 

Application of George Morris for Aa6ca« corpt». 
'• TT. if. iîar6ison., for petitioner. 
î H. M. WUtse, Asst. U. S. Diat. Atty. 

Key, J. The petitioner has presented hîs application for a writ of 
hahea» corpus. He allégea that he was arrested under a warrant issued 
by a commissioner of this court in which he is chai^géd with counterfeit- 
ing the coin of the United States; thât he was tried before the commis- 
sioner, and found guilty; and, failing to give bond, was committed to 
jail to await trial at the next term ôf the court. It is not insisted that 
the offense charg'ed is not a crime against the United States, Gr that the 
commissioner hftd no authority to hear the case. The pétition allèges 
thàt the proof hçard by the commissiorier was insufficient to justify the 
judgment rendered 5 that it fails to show probable cause of the petitioner's 
^uilt. The case is of considérable importance, not only to thé petitioner 
and those similarly situated, but to the government. Thére are several 
hundred criminal offenses tried in the fédéral courts of thé eastern and 
middle districts of Tennessee in evëry year, and four-fifthsof them, I pré- 
sume, are commenced before commissioners of the courts. If it be the 
duty of the court or judge to grant and hear applications for writs of Aa- 
béas corpus upon the ground of the character or wéight of the proof upon 
which the commissioners act in théSé cases, there will he scope and op- 
portunity for an extensive business and great expenditure of the publia 
money in this field of opérations. But if the law imposes such a duty, 
or gives such a right, it must be met and enforced. Proceedirigs on ko- 
béas corpus in the fédéral courts are not governed by state législation, but 
must conform to cornmon-law rules. £S parte Kaine, 3 Blatchf. 1 . We 
must look to the common law, to the législation of congress, and the dé- 
cisions of the fédéral courts for the principles which should control the 
détermination of this case. There is not absolute uniformity in the dé- 
cisions of the circuit and district courts in regard to thèse principles, as 
applicable to the case under considération. In Re Stupp, 12 Blatchf. 
507, it was held that the court issuing the writ will not retry the case, 
but will inquire into the jurisdiction and the regularity of the proceed- 
ings. In Ex parte Parks, 14 Alb. Law J. 339, it was said that it is only 
when the proceedings below are entirely void that the prisoner is entitled 
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to a discharge. Bk parte SJiaffmhurg, 4 Dill. 271, décides that a décis- 
ion of a court of compétent jurisdietion cannot be questioned for error 
upon habeas corpus. In Ex parte Van Asernam, 3 Blatchf. 160, it was 
held that, in proceedings under habeas corpus, the court will not inquire 
into the merits of a décision of the committing magistrate. It will only 
inquire whether the prisoner was charged with a criminal offense, and 
whether the magistrate has power to inquire into and adjudge upon the 
complaint. The décisions or principle are supported hy the authority 
of adjudications of the suprême court of the United States. Ej: parte 
Siebold, 100 U. S. 371; Ex parte OarU, 106 U. S. 521, 1 Sup. Ct. Rep. 
535; Ex parte Parles, 93 U. S. 18. Thèse principles, when applied to 
the case in hand, lead to the conclusion that the pétition, on its face, 
fails to state facts sufScient to authoriize the issuance of the writ, and 
should be disinissed . If, however, this were not so, I should feel bpund 
to reach the conclusion that the writ should be dismissed upon the proof 
made before the commissioner. This proof shows that the petitioner 
•was at a blacksmith shop when moulds were being made for making 
counterfeit money. That Colbert Kerley, about Christmas or New 
Year's, 1888-89, was in the night-time making counterfeit money, at 
petitioner's house, and that the petitioner held a light for him. That, 
after a few dollars were made, petitioner said that he would not hâve 
any more of it made about his house. Petitioner had some of the 
money in his hand looking at it; and that Kerley had been seen at hië 
house several times. I cannot say that the opinion of the commissioner 
in holding that probable cause was shown, and that he should be held 
to ansv^er, is erroneous. But one of the witnesses examined before the 
commissioner, and whose testimouy was reduced to writing, and signed 
by the witness, and who is charged with engaging in the same offense, 
is brought before the court, and states that the language of his written 
statement is somewhat erroneous, he thinks. He now thinks that he 
(said petitioner; might bave held the light; that he does not remember 
positively that he held it. If this change were made in his statement 
of his testa mony, I am not prepared to say that it would change the com- 
missioner's conclusion, or ought to do so. I do not believe that this 
supplemental or modified statement can now be eutertained. My con- 
clusion is that the pétition and writ should be dismissed, and the peti- 
tioner remanded to jail, unless he gives bond and surety for his appear- 
ance, as required by the commissioner, and it is so ordered. 

In Be Cimon the same resuit is reached and the same order made. 
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* "BEtJSH ELECTRlt! (^O: 1». FoET WaYNB ElECTRIC LiGfit CO; d Ctl. 
(Circuit Court, D. IncHana. December 84, 1889.) - 

1. Ewainià tok InventIons-MElbcteio Lamps— Patbntabilitt. 

Th&plaims ôf letters patent No. 219,808, Issued September 8, 1879, to Charles P. 

Bruph, for improvement in electric lamps^ consisting of two or more pairs of car- 

• bons'iù cOmbination wifh xaechanism to sepacatô such pairs successlvely and inde- 

pendently, 80 that thé light'will Ibe established between but one pair at atime^ 

wbile tbe other pairs are.malnta^ed in a separated relation, and so that wben their 

•' menibers are in contact thecurrent may pass freely through ail said pairs alike, 

. ' Bt^bstan^ially as sbown in the spécifications, are valiâ, not being for mère f unction» 

or résulta, but being limited to the meaus describ^d or its équivalent. 
^. Samb. •■',■ ■- ■ . -1 i 

nu ïbe «laims of said patent for the Uf ter and clàmps whlch move the oarbons, "sub* 
^1Ù^Dt|a]Uy as and for the purpose shown," i^ fpr.such lifter and clamps in combina- 
' ' tioù tnth the other mechanism described in the èjpeciflcations, and îs valid. 

8. SAM&i^lOTBnjOBMBNT. ' .,:.:. 

Said patent is Inf ringed by a lamp so coQstrisioteél as to cause two pairs of carbons 
to be snccessively separated in identically thé same way as the Brush lamp, though 
the infrihgihg deviceusës àiAtige clainp, Insteàd of a ring clamp, to boM the car- 
bons, ■■■■■■;. 

4>: BaMB— ASTIOIFATICK. 

Lettets patent No. UT,Ç3T, llssued FebruarJ 24, 1874, to Matthias Day, Jr., for an 

electrio.lamp in tvUoh eaeh ecirbon is spllt vertlcally for a slight distance from the 

: outerendy but is so rigidly loounected at the clamp end as to act solely as a pair of 

separktecarbong, and; 4t)t à^ two or more independeut pairs of oarbotis, is notait 

anticipation of the' inTentloni described in said Bnish patent 

6.: SaME-^BNB9AI> SPBOIFIOA'HOÎfÇ— X>I80I^IHEB.' 

Where a patentée descrlbes certain mechanism ia his spécifications, and then dé- 
clares ttiàt hô does not littiSi liftnself to sûéh mechanism, or its équivalent, but re- 

< fers in bis olaim to the mëoltftnlsm "sx^bstantUlly as shôwn** beneçd not disclaim 
the broad language of the spécification in order to valldate his patent, since tha 
scopeof the patent is méasUred by the termsof tbe daim, and tne gênerai state- 

;, ment in th^ spécifications i8;inere sur plusaga. 

laEquity. 

M.D.& Li L. Leggem and H. A. Seymour^ for complaînant. 

JS. 8. Taylor, for défendants; 

Geesham, J. This suit is brought for alleged infringement of lettera 
patent No. 219,208, granted to Charles F. Brush, September 2, 1879, 
for improvement in double'Carbon electric lamps of the arc type. Brush 
assignèd thé patent to complainant before suit was brou^t. 

When two ordinary, péintëd, carbon sticks are in (iontact in ftn elec- 
tric circuit, the circuit is closed, and the current freely ;f)asses through 
the cârboùs, without the |productionofany appréciable 'afflount of beat 
or light at the point of contact. If, however, while the electric current 
is passing through them, the carbons are slightly separated, the current 
will continue to flow, and in crossing or leaping the small space intense 
heat and light will be produced. This is known as the electric arc lamp, 
and the one generaUy used for illuminating large buildings and halls, and 
for lighting streets. The incandescent electric light is produced by caus- 
ing a current of electricity to pass through a filament in a glass bulb, 
from which the air has been exhausted. In its passage the current en- 
counters great résistance, and, as a conséquence, the filament is heated 
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to a degree producing a bright, white light throughout its etitire length. 
This light is well adapted to use in-doors. As early as 1810, Sir 
Humphrey Davy, -with a bàttery of 2,000 cells, stlcceeded in prodacn 
ing an arc light between tWo horizontal charcoal pèncils, insUlated, ek- 
cept a small portion at their ends; but, owing to the rapid combustionï 
of the soft points, the great cost of the battery, and the short duration: 
of the light, it was of no practical or commercial value. But little prog- 
ress was made in the improvement of this light or lamp until 1844, whea 
Pôucalt sïibètituted pencils made of hard gas carbon for the charcoal 
péncils of Davy, and thereby, for the first time, prodùcèd a persistent, 
but short-l|ved, electric arc light. By a clock-work mechanism. Fon- 
çait fed.tbe pencils toward each other, but imperfecUy regulated their 
burning. The voltaic battery did not generate electncity on a suffi- 
ciently large scale. The light was expensive, and it did not go into 
gênerai use. Later, the dynamo electric machine waa developed, in 
vrhich a powerful current of electricity was produced by revolving coils 
ôf wire in a field of magnetic force furnished by powerful, permanent 
magnet^, iftfter which the arc electric light was successfully used in light- 
hdusésîin'England, and later (1867) in France. But up to this time no 
meaûB hfld been devised for producing an adéquate current of electricity 
for illumination at practicable cost; and it was not until the invention 
of thé Gramme dynamo electric machine, in 1872, that electricity was 
produced ih a manner, and of sufficient strength, to render electric light- 
ing practical and useful. Tbia machine was afterwards improved in dé- 
tails of construction. In this state of the art, Brush entered the field 
of invention, and on May 7, 1878, obtained patent No. 203,412 for bis 
arc lamp, which was superior to any lamp that had preceded it. This 
lamp, however, was not capable of barning continuously more than 8 or 
10 houra, and, when ased for all-night lighting, it was necessary to ex- 
tinguish the light and renew the carbons; and, in order to obviate this 
defect, Brush invented the lamp in suit. His invention, and the means 
by which it is carried out, are thus described in the spécification: 

"My invention relates to electric lamps or light regiilators; and it consista 
—rFirst, in a lamp having two or more sets of carbons, adapted by any suita- 
ble. means, to burn successively, — that is, one set after another: second, in a 
lamp baving two or more s^ts of carbons, each set adapted to move independ- 
ently in burning and feeding; third, in a lamp having two or more sets of car- 
bons, adapted each to hâve independent movements, and each operated and in- 
fluenced by the same electric current; fourth, in a lamp having two or more 
sets of carbons, said carbons, by any suilable means, being adapted to be 
separated dissimultaneously, whereby the voltaic arc between but a single 
set of carbons is T^voAuceà; flfth, in the combination, with one of the carbons 
or carbon holders of a lamp employing two or more sets of carbons, as above 
mentioned, ol a suitable collar, tube, or extended support, within or upon which 
the carbon or carbon bolder to which it is applied shall rest, and be supported. 
* , * * I désire to state, at the outstart, that my invention is not limited in 
itash application to any spécifie form of lamp. It may be used in any form of 
voiti^lc^c light regulator, and would need but a mère modification in mechan- 
ic^form to be adaptable to an indefinite variety of the présent forms of elec- 
tric l^nps. My invention comprehends, broadly, any lamp or light re£ulator,< 
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wheremore than one set of carbona is employée!, wherein — say Itt a lamp hav- 
ing two sets of earbons-r— one set of carbons will separate before the other. For 
the purpose, merely, of showing and explaining the prineiple of opération and 
use of my invention, I shall describe it, in the form shown in the drawings, 
as applied to an electric lamp of the gênerai type shown in United States let- 
ters patent No. 203,411, granted to me May 7, 1878, reissued May 20, 1879, 
atid nambered 8,718. The leading featufe of this type of regulàtor is that the 
Carbon holder has a rod or tiibe which slides tlirough or past a friction cliiteh, 
■which ciutch is operated upon to grasp and move said earbon rod or holder, 
and thuB to separate the carbons and prôduce the voltaic arc light; and I shall 
refer to such a lamp in my foUowing description: A représenta one set of 
carbons; A', another set, each earbon having an independent holder, B, B^. 
rhe earbon holders, B, B\ may either be in the form of a rod or tube, and 
each of them is made to paas througli a clamping and liftirig device, C, C, 
respectively. Thèse clamps and lifters. G, C, are shown in tlie présent in- 
stance in the shape of rings surrounding their respective earbon holders, B, Ri. 
This form, while I hâve foUnd it for gênerai purposes the best, is not neces- 
sarily the only form of claœp that may be used in carrying out my présent 
invention. Each ring Clâitop, C, C, is adapted to be lifted frora a single point, 
thus tilting it, and causing it to grasp and lift its inclosed earbon holder. 
This tilting and lifting movement is imparted to the clamps, C, C^ by any 
suitable lifter, D; and this lifter may hâve its movement imparted either by 
magnetic attraction, due to the current operating the lamp, or by the expan- 
sive action of beat upon any auitable apparatua connected with the lamp; said 
heat generated by the ejéctric current operating the lamp. 1 do not in any 
degree lirait myself to any ôpeciflc method or mechaniam for lifting, moving, 
or aeparating the carboii points, or their holders, so long as thè peculiar func- 
tions and résulta hereinafter to be speciQed 6bàll be accomplisbed. The lifter, 
D, in the présent instance, is so formed that when it is raised it shall not oper- 
ate upon the clamps, G, G', simultaneously, but shall lift flrst one and then 
the other; preferably, the clamp, C, Ôrat, and G', second, for reasons which 
will hereinafter appear. This function of dissimultaneous action upon the 
carbone or their holders, whereby one sètcif carbons shall be separated in ad- 
vanceof the other, constitutes the principal aud most important feature of my 
présent invention. In the lamp shown in thé drawings the lifter, D, is aetu- 
ated and cpntroiled through the agency of magnetic attraction due to the in- 
fluence pf the curient operating the lamp^f^pd this is accomplished as follows: 
One, two, or more Spools or hollow helicea, E, of insulated wire, are placed in 
the circuit, within whose ciavities freely laove cores, E'. The electric current, 
passing through the hélices, E, operate to strongly dra* up within their cav- 
ities their respective core», E', in the sàfide manner as'specifled in my former 
patent^ above referred to. The cores, £>, are rigidly attarhed to a eommôn 
bar, E'^, and the upwai*d aild downward movement of this bar, due to the va- 
rying attraction of the hélices, E, is imparted by a suitable link and lever 
cônnectton, E^ ES to the lifter, D. By this connection the lifter will bave 
an up and down movement, in exact coilcert with the cores, E^; and it is ap- 
parent that this connection between maghet and lifter may be iudeflnitely 
varied without any departure from my invention, and therefore, while pre- 
ferring for many purposes the construction jiist specified, I do not propose to 
lirait myaelf to its use. The lifter, D, may be so construeited and applied aa 
to separate the carbons, A and A', auccessively or dissitilultaneously, by being 
80 balanced that any difEerence, however slight, between thé weighta of the 
carbons. A, Al, br their holders, B, B', shall resuit in one being lifted and 
separated before thé other. In order prdperly to balance the attractive force 
of the magneta, a coil apring, F, or its équivalent, may be employed, aub- 
stantially aa shown; and, to iasure a steady motion to tlië magnets and to the 
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Carbon points. A, A', a dash-pot. G, or its équivalent, should be employed, as 
this prevents any too sudden, abrupt, or excessive movement of parts. H, H*, 
are metallie cables, through whieh the current is conducted from above the 
clamps, 0, C*, to the carbons. A, A*. By tbis provision is not only insured 
a good connection between the upper carbon points and the mechanism above 
it, but another important advantage is obtained, and that is the prévention of 
sparks due to any interruption of the current between the carbon holder, B, B^ 
and its clarap or bearings. This spark, if occurring too frequently, is liaWe 
to burn and roughen the rods, B, B', or their bearings or claraps, and thereby 
render their opération uncertain, because it is important that a free move- 
ment to any degree, however minute, may be alJowed the carbon holder^ 
ïhese cabies. H, H', while operating as just specifled, are suflSciently flexible 
and yielding not to interfère with any movement of their respective carbons 
or Carbon holders. The opération of my device, as thus far specifled, is as 
follows: When the current is not passing through the lamp, the positive and 
négative carbons of each set, A, A', are in actual contact. When, now, a 
current is passed through the lamp, the magnetic attraction of the hélices, 
E, will operate to raise the lifter, D. This lifter, operating upon the clamps, 
G and C, tilts them, and causes them to' clamp and lift the carbon holders, 
B, Bi, and thus separate the carbons, and produce the voltaic arc light; but 
it will be especially noticed that the lifting and séparation of thèse carbons are 
not simultaneous. Onè pair is separated before the other. It matters not how 
little, nor how short a tirae before. This séparation breaks the circuit at that 
point, and the entire current is now passing through the unseparated pair of 
carbons, A^; and now, when the lifter, continuing to rise, séparâtes thèse 
points, the voltaic arc will be established between them, and the light thus 
produced. It will be apparent by the foregolng that it is impossible that both 
pairs of carbons, A, A^ should buin at once; for any inequality of weigbt or 
balance between them would resuit in one pair being separated before the 
other, and the voltaic arc would appear between the last-separated pair. This 
function. so far as I am aware, has never been accomplished by any previous 
invention; and, by thus being able to burn independently, and one at a time, 
two or more carbons in a single lamp, it is évident that a light may be con- 
stantly maintained for a prolonged period vvitliout replacing the carbons, or 
other manual interférence. In the form of the lamp shown, I can, with 
twelve-inch carbons, maintaina steadyand reliable light, without any manual 
interférence whatever, for a period varying from fourteen to twenty hours. 
It is for some reasons désirable that one set of carbons, — say the set A, — should 
be consumed before the other set commences toburn, althougli it is notessen- 
tial, in carrying out my invention, that the carbons should be conaumed in 
tliis manner, inasmucli as, if désirable, they may be arrangea to burn alter- 
nately, instead of successi vely, It is apparent, however, if one set of carbons 
can be made to entirely consume before another set begins to burn, that ther© 
will be less interruption of the light than if the différent pairs were allowed 
to consume In fréquent alternation. I bave Iherefore shown, in the présent 
invention, one method of securing a consumption of one set of carbons before 
another shall begin to burn. This I accomplish through any suitable support, 
K, and in such a construction of the lifter, D, that it shall be positive in its 
fiînction of separating one set of carbons before the other, or, in case where 
more than two sets of carbons are employed, to separate said sets successively. 
In the lamp as shown in the drawings, the support, K, is in the form of a 
tube surrOunding the carbon holder, B; and tbis support, K, is made of such 
alength that when the carbon, A^, shall bave been suSaciently consumed, a 
head upon the carbon holder, B, will rest upon the top of the support, E, 
whereby the weight of the' carbon holder, B, and its" support, K, shall at ail 
times and undër any circumstances be su|)ported by the lifter, D. Besldet 
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the Carbon holdet, B, vitb ita carbon, and tbe support, K«the lifter, 3), (when 
the lamp ie in opération») sliould also be œade to cawy the carbon holder. B', 
and its. Carbon. The lamp is primarily adjusted so that the magnats fchrough 
the lifter, D.shaU always ear ry a deflntfce load, to-wit, (In the Jamp shown,) 
the Carbon :holders,B and JS', and support, K. The desirability of this con- 
struction. aiHJI arrangetnentmay be explained as folio ws: Supposing, as is 
designed in the présent instance, the carbons. A, are flrst consumed. Dnring 
that tinrte.of course, the ipagnets are lifting both carbon holders, B, B^ Now, 
when the carbons. A, t«w consumed, if .no, provision was made to the con- 
trary,; tliei carbon holder, B, would not be lifted dnring the consumption of 
tbecai'bonSi A^; and this diminishœent of the weigiit carried by the raagnets 
would 'b^'liableto materially disturb tiieadjustment df the lamp, and impair 
its operationaccordingly. To obviate this ditHculty, I bave provided the sup- 
port; K, by which provision the magnets shaJU be made toeatry both carbon 
holders, B, B*i and the support, K. The différence in weight, owing tothe 
consumptionof the carbons, is a practicftily unimportant matter, and does not 
materially interfère with the opération of the lamp. In the case of a lamp 
wherti the 'Carbon holders, ii,:Bi. are very light, and where the weight of one 
migbt be relieved from the magnet,'or<»ther moving agent, without material 
disturl)ance» the support, K, might be dispensed with. Said support, K, 
migbt also be omitted, if desired, in a lamp where the lifter is actuated through 
the agency of the expansionof a meta! wire or bar, by'the action of: beat gen- 
erated by the current operating the lamp, inasmnch as, the force due to said 
expansion hein g practically irrésistible, it would not be so necessary to obtain 
a balance between various parts, as is the case with a lamp as ahown in the 
drawingS; ;.* * * 

"ïhus faï( I bave mentioned but two ways of imparting dissimultaneous 
motion to the carbons of an electric lamp, viz., through magnetic attraction, 
and througbiheexpansive action of beat, This function of mydevicemay 
be accomplished by cloclc^worli, or équivalent mechanicalnontrivance; and in 
this respect, s as before stated, I do not limit my invention. L, U, are metal- 
Uc hoods or protectors for inclosing andsbielding the upper projecting ends 
of the carbon holders, B, B^ In thë formof lamp shown in the drawing^ I 
obtain very satisfactory results by oonstrncting the hélices, E, according to 
letters patent No, 212,183, granted to me Fehruary 11, 1879. In each hélix, 
E, two independent wires surround the lifting magnets, E-, one of fine 
and one of coarae wire, and each placed in the gênerai circuit operating the 
lamp. Thèse two wires, the fine and the coarse, areconstructed and connected 
in suchamanneras tocarry current in opposite directions around the inclosed 
core, thus exwtJng a neutralizing influence upon each other, whereby a gov- 
eruing function is secured; for a better description and understanding of 
which référence is made to said patent No. 212,183. The pôles of the lamp 
shown in tbedrawings are constructed in the form of susperiding hoops or 
loops, from which tlie lamp is suapended, and the corresponding books or 
loops with which they engage in the ceiling, or other locality where the 
lamps are nse^d, are the positive and négative pôles of the current-generating 
apparalus. , Thus, by the simple act of suspension the Jamp is placed in cir- 
cuit. ■; ,,!.■ I," 

"I will now specify a construction whereby the protecting globe surround- 
ing the light can be raised and : lowered for convenienceiin renewing carbons 
and haudiing the lamp. Tbis I accomplish by makingtheplatformorgallery, 
0, upon which the globe rests,: verticaUy adjustable upon: a rod, 0'.t attached 
to. the lampifrsme in anyioon.venient manner. A set^screw^hould be provided 
Wbereby the globe can beadjusted to any desired position. By this arrange- 
ment, thé work of renewing carbons and the reliable adjuEtmentof tbe globe 
in relation tpthe voltaio ate materially assisted. In order to accommodate 
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long sticks of carbon, the platform or gallery, 0, should be perforated, to 
allpw passage down througj) it of said carbon sticks. I prefer making the 
platform or gallery, 0* of métal, and of such shape as that globules of molten 
copper from the covering ôf the carbons, in dropping away.'shall not escape, 
to do damage. It will be particularly bbServed that in the form of dash-pot 
èmployedthecylinder is tbe movable, and thè piston orplungér the stationary, 
élément. Thia construction impliés more than a mère reversai of the usual 
make and opération of the dash-pot; for, by making thecylinder the movable 
élément, the gênerai construction of a lamp can very of ten be materially simpli- 
fied, as in the présent instance. This form of dash-pot îs designed to be 
èmployed in connection with any of the moving parts of the mechanism of an 
electric lamp, where lit is desired to retard a downward movement." 

The lamp covered by patent No. 203,411 is referred to only for thé 
purpôse of illustrating the opération of the invention, in suit, and the 
complainant's right to the relief prayed for does not dépend upon the 
validity of that patent. The lower carbon of this lamp is held in a 
fixed position, and its upper carbon is carried by a sliding rod, which 
passes through a ring clamp jUst large enoughto permit it to slide freely 
tbrougb when the clamp lies flat on the floor of ihe regulator case, but 
which binds upon the rod when it is lifted by one edge. The lifter 
which is upon the edge of thja clamp is attached to a soft iron core, which 
playa inside a wire hélix» through which the current producing the 
light circulâtes. The attracting strength of this coil is proportionate 
to the strength of the current flowing through it. When there is no cur^ 
rent flowing through the lamp the coil bas no attraction; and the core 
consequently rests at the lowest Hmit, and the ring clamp lies flat 
on its floor. In that situation the carbon rod slips freely through the 
clamp, and the upper carbon rests; in contact with the lower. Upon 
the establishment of the current through the lamp, it passes through the 
carbons with little résistance, because they are in actual contact. The 
current is therefore a strong one, and energizes the coil strongly; and it, 
in turn, powerfally attracts the core, and pulls it downward. This move;^ 
ment being communicated to the lifter, it, in turn, first lifts the ring 
claïnp by one edge, which causes it to im|)inge closèly upon the rod, 
and then lifts the rod and carbon, and BO séparâtes thè carbon points. 
This establishes the arc. But the arc introduces a résistance to the cur- 
rent which diminishes its strength ; the résistance increasing as the arc 
grows longer. Hence, as the arc lengthens by the oonsumption of the 
carbons, ànd the increase df the space between them, the current grows 
weaker; and the attracting power of the coil diminishes until it lets 
the core move doWnward Siifficiently to release the grasp of the clamp on 
iOxp rod, so that it slips downward. As the upper carbon approaches the 
lower, and so shortens the arc and diminishes its résistance, the current's 
strength increases; the coil again pulls the core upward, and so tighteng 
theclanip upon the rod, and thus holds the upper carbon suspendedat 
its nornial distance from thé lower. This process goçs oh ùntil the car- 
bons are; aipsumed. 

. It will pe p|?served from tiie description of the lamp jç suit that when 
thecurrentûiôrat passed through it the carrent divides attàe lamp, and 
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passes through both pairsof carbons, and instantly etiergîaîng thesblénoîds, 
draws upwardly ihe cotes, and, through the bat, E*, link, E*, lever, E*, 
and lifter, D, separateà the pairs of carbons, A. Tlae séparation oï tbis 
pair of carbons does not'operate to break the circuit and form ,an arc be- 
tween them, but simply diyerts the entire current through the remaining 
and unseparated pair of carbons, A. The lifter, D, continuing to rise, 
next séparâtes the carbons. A, thereby interrupting the circuit, and 
6Stablishing the arc between the last-separated pair of carbons, A. After 
the arc ha,s been established between one pair the carbons of theremain- 
ing pair are held separated by the ring clamp; their initial séparation 
being such that the idle pair will be retained in their separated rela- 
tion while the regulator autoniatically moves and adjusts the burning 
pair, to separate or ajjproximate them, as the conditions may require to 
regulate the length of the arc, and also to automatically feed them to 
maintain the arc. Wheû the burning pair of carbons bas been consumed 
the effective pull of the solenoids is diminished to such an extent that 
the carbons of the idle pair are brought into contact, which causes the 
entire current to be instantly diverted through them; thé effect of which 
is to atrsngthen the solenoids, and' separate the carbons again, and au- 
tomatically establish the arc between them. The séparation of thè two 
pairs of carbons, so that the arc is established between one pair and main- 
tained between the carbons of that pair until they bave been consumed, 
and then automatically established between the carbons of the other pair 
and maintained between them until they hâve been consumed, is a dis- 
aiiîiultaneous and successive arc-forming séparation; and itisthis feature 
wbioh distinguishès the lamp in suit from ail prier lamps. 
'■ The six claims of the patent which it is alleged are infriiiged read : 

' "^(l) In an electric lamp, two or more pairs or sets of carbons, in combina- 
tiori with mechanistn cotistructed to separate said pairs disslmultaneously or 
successively, substantially asand for thepurposespecified. (2) In an electric 
lamp, two or more pairs or sets of carbons, in combination with mechanism 
«onstrupted to separate said pairs dissimultaneously or successively, and es- 
tablish the electric light between the merabers of but one pair, to-wit, the pair 
last separated, while the members of the remaining pair or pairs are main- 
taîned in à separated relation, substantially as shown. (3) In an electric 
lamp havlHg more than one pair or set of carbons, the combination, with said 
carbon sets or pairs, of mechanism constructed to impart to them indépendent 
■and dissimultaneous separating and feeding movements, whereby the electric 
light will be established between the members of but one of said pairs or sets 
at a time, while the members of the remaining pair or pairs are niaintained 
in a separate relation, substantially as shown. (4) In a single electric lamp, 
iwo Or more pairs or sets of carbons, ail placed in circuit, so that when their 
members are in contact the current may pass f reely thougli ail said pairs alike, 
in combination with mechanism constructed to separate said pairs dissimul- 
taneouslyor successively^ substantially as and for thepurpose shown. (5) In 
an electric lamp wherein more than one set or pair of carbons are employed, 
the lifter, Di orits équivalent, moved by any suitable means, and constructed 
to act upon said carbons or carbon holders disslmultaneously or successively, 
substantially as and for the purpose shown. (6) In au electric lamp wherein 
more than one pair or sët of carbons are employed, a clamp, C, or its équiva- 
lent, for each said pair or set, said clamp, C< adapted to grasp and move said 
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carbons or carbon boldera dissimultaneously or successively, substantially a> 
and for the pùrpose shown." 

It is admitted by the défendants* counsel that the patent in suit de- 
scribes a new and useful mechanism for which Brush was entitled to a 
patent; but itis urged that the first, second, third, and fourth claims are 
for functions or results without regard to mechanism, and are therefore 
void. The claims are net open to this objection. ïhe spécification de- 
scribes niechanism whereby a resuit may be accomplished, and the 
claims are not for mère functions; nor, fairly construed, can it be said 
that they cover other than équivalent means employed to perform the 
same functions. The first claim, construed in connection with the 
means described in the spécification, is for an elect^ic arc lamp in which 
two or more pairs of carbons are used; the adjustable carbons of each 
pair being independently regulated by one and the same mechanism, 
and in which there is a dissimultaneous or successive séparation of the 
pairs, so effeeted as to secure the continuous burning of one pair prior to 
the establishment of the arc between the other pair. Thus construed, 
the invention claimed is limited to the particular means described in the 
spécification, and their substantial équivalents. The second, third, and 
fourth claims also refer to the particular mechanisms described in the 
spécification for the accomplishment of results covered by those claims. 
They are for copibinations of spécifie mechanisms, and their substantial 
équivalents, and not for résulte irrespective of means for their accom- 
plishment. ,. It is true that in the spécification Brush deolared: 

"Ido not in any degree limit myself to any spécifie method or mechanism 
for lifting, rooving, or separating the carbon points, or their holders, so long 
as fhe particular functions and results hereiuafter to be specifled shall be ac- 
complished." 

fie did not say, however, that he claimed ail mechanisms, irrespect- 
ive of their construction and modes of opération. By this language he 
simply notified the public that he did not restrict hinaself to the partic- 
ular lamp described in the patent, but that his invention embraced that 
and ail other lamps operated in substantially the same way, by équiva- 
lent mechanism. 

It is urged that the fifth claim covers the lifter simply, and that. the 
sixth claim covers nothing but the clamps, and, being only for de- 
tached parts of the lamp, incapable of separately performing the funo- 
tion ascribed to them, thèse claims are void. The fifth claim is for 
a combination of which the lifter, D, is an élément, and, thus construed, 
the claim is for a novel and useful invention. The sixth claim is not 
for the two clamps aside from other connected mechanism. It is for the 
two clamps in combination with the mechanism described in the patent 
for actuating the clamps, and causing them to grasp and move the car- 
bons dissimultaneously, substantially as and for the purpose described 
in the spécification. 

Patent No. 147,827, issued to Matthias Day, Jr., February 24, 1874, 
is relied on as an anticipation of the first, second, and fourth claims of 
the patent in suit. This défense is based upon a construction of thèse 
v.40F.no.l4— 53 



8§4- •' ïïiDEKAii béepoeîM; vol. 40. 

cîaimé that ^ves no èiffect to theirconèlàdîiig restrictive langiiage; which 
construction, we hâve seen, is not authorized. The patent in suit de- 
scïibeè' hiechanism whiéh'designedly and positively effectis a dissimul- 
tanéous séparation of thé Carbons, and Prof. Barker, the défendants' ex- 
pert, testified that thé Day lamp was notso constructed, and did not so 
operate. . It is trùe that the Day patent deseribeS a lamp which contains 
tWo or more pairs oï carbons, but not such a double carbon lamp as 
Brush invented. In the Day lamp, eadh Carbon issplit or divided ver- 
tibally for a slight distance from the outer end, but so rigidly connected 
at the claoïp extremity as' to act solely as a pair of separate carbons, and 
not as "tWo or more''îndependent pairs or setS' of carbons." Owing to 
thé cohstant and freqliéût shifting of the arc from one pair of carbons to 
the other in this lamp, it produced an irregular and unsatisfactorylight. 
It was ûnlike the Brush làmp, both in construction and mode of opéra- 
tion. ■ 

The ansWer also dénies infringement; but that défense, like the last 
one, is based on the tliebry that the claims are not at ail limited by their 
conduding language. ' It is plain; from the évidence, that the défend- 
ants' lamp was designedly constructed so as to insure the dissimultaneous 
séparation of the two pairs of carbons for the purpose of forming the arc 
betweéû oné pair only of the carbons, and that both lamps operate in 
identiCally the same way, and for the same purpose. The patent de- 
scribeâ a ring clamp, and the défendants use a hinged clamp; but there 
is not the slightest funètional diffetebce between them. Both operate 
by gfasping and holding, with varyirig pressure, the smooth rod which 
carïiesi the carbons, th«s allowing the rod to slide so as to secure a con- 
tinuoiis féed by inappréciable degreeS; while, ùhder other conditions, 
the rod is allowed to slip suddenly, by gravity. The ring clamp was 
old, and Bruph simply'èmployed it, aë suitable for bis purpose, in cdm- 
bination with other éléments with wliich it co-acts; and the substitution 
of the hingéd damp, without any change in thè mode of opération or 
functiori, did not change the combînation. In the Brush lamp the 
clamps resi on a flat floor, and the arms of the lifter are of unequal length, 
so that when the lifter is raised one clamp is tilted in advance of the 
other, and the carbons are separated dissimultaneously. In the défend- 
ants' lamp ttie same resuit îs accOihplished by supporting the clamps in 
differerit plaùès, and employing a lifter with arms of the same length, 
so that ici the opération of the lifter it will tilt one clamp in advapce of 
the other, Brush did not claim that there was invention îii the lifter 
aiid clatnp^, disconnëcted with othèr parts in the opération of the lamp; 
and the dçfendants càiinot eScape infringement by showing that they use 
a lifter and' clamps hbt' identical in construction with the lifter and 
claiiûps dëàcrîbed in tîiè patent: It is admitted thàt, if the claims are 
cbnstriiéd às èmbraciiïg the mechaûism described in the spécification, 
the défendants use a lamp covered by the patent in suit; and that ren~ 
ders a furthèir description of défendants' lamp unnecessary. ' ' 

It, îs flnàlly' contended that, whil.4 thé pâteût describes. particular 
m^èliiahism by Which the functions stated in the claims ïan be per- 
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formed, the patentée expressl}' declared in his specificatiou that he did 
not limit himself to this mecha^iism.', or its équivalent, but claimed that 
his invention comprehended ail means capable of accomplishing the re- 
sults stated, andrthatj/having thns claimed more thanihe was entitled 
to, the complainant cannot recover until he disclaims everything in the 
spécification exbept thé spécifie mechanisâi. An applicatiôb. for lètterà 
patent is açcoœpanied by a spécification giving a fuU gênerai descrip- 
tion of the alleged invention; and this is followed by what îs known and 
well understood in the courts, as well as in the patèh't-offiee, as a "claiin." 
What the patentée invents and describes in his spécification, but fails to 
embrace ifli his daim, he abandons to tlie, public, unless, by timely, ap- 
plication, he obtains a reissue for it; and if, in the descriptive part of 
his invention, he inadvertently, or otherwise, includes as part of his in- 
vention thàt which is ôid, but does not clàim it, hié'daiih is not tfaeifeby 
invalidated. Such part of the spécification is surplusage. It is oûly 
when the claim foUowing the spécification is too broad,in the settsaof 
embracing something as new'which is not ne w, thàt the patentée is re- 
quired by section 4922 to disclaim. He isnot requiréd to disclaim any- 
thing in the spécification not covered by his claim. The word "spécifi- 
cation" is tfbfvîoùsly ùsed in the first clause of section' 4922 as syhon- 
ymous with "claim." I am aware of no décision holding that a psit^ 
entée is rec^ùîï'ed to disclaiïn ainything in the descriptive part of his in^ 
vention whioh is not fàirly embraced within his Claim. In Eaîlroad Co. 
V. JlfeHore, 104 U.S. 118, the court said: ' 

"In View, tlierefore, of the atatiite, the practice of the patent-ofBce, and the 
décisions of this court, We thlnk that the scope of letters patent should bè 
Utnited to the invetition covered by the claiin, and that; though the claiin may 
be iUustrated, it cannot be enlarged, by the langiiage useçl in otber parts of 
the speciUcatipn. We are therefore justifled in looking at the • daim ' with 
whlch the spéciAcations of theappellee's invention couclude to détermine what 
is covered by his iettérs patent." 

It is npt material, for the purposes of this suit, yvhether Brùsh was a 
pioneer, or ,a mère improver. It is suflScient that he diescribed a!nd iUus- 
trated, in his patent, spécifie mechanism, or doublç.carbon lamp, adapted 
to burn its carbons independently and successively; that he was the 
first to accomplish this resuit; and that the claims are for mechanism 
substantially as described in the patent, in combination with two or 
more pairs of carbons, or sets of carbons, for producing the resuit speci- 
fied. We hâve already stated that what is claimed is not functions ànd 
results, but mechanism for producing functions and results. A decrée 
will be entered in accordance with the prayer of the bill. 
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The âlsbt.* 

■h.: 
llHstHet Oewrt, S. D. New Tork. NovemT)er, 1889.) 

1. Bhipfin;^— 'Pauaob to Cab<k>— Libei. in Eem— Thihi> Paktibs — Chakterbhs— Pittt- 

NlNTH RdLE. 

In au action i/n rem against a chartered ship for négligent damage to cargo, th« 
ohprterers may, on ths qlaimants' pétition showîng cause theref or, be made parties 
détendant, on the analogy of the case ol The Budson, IB Ped. Rep. 163, and of rule 
69 iti' àdmiralty. 
8. Same— Peaotiob— New Remédies. 

It is the duty of courts of àdmiralty, under their Inhérent and statutory powers, 
to adâpt their practice atid proceedin'gs to new emergencîes, so as to secure, as far 
as possible, the speedy, complète, and cpnvenient administration of instice. 

I9 Admiralty. On motion that cbarterers be made co-defeudants with 
the ship. 

^otih, Ward & Wagstaff, for libelant. 
Qood/rieh, Deady & Qoodrich, for olaimants. 
R. D. Benedict, for cbarterers. 

Beown, J. Tbe Alert was a cbartered ship, and, beîng-sued m rem for 
négligent damage to cargo, by the breaking of her tackle while diseharg- 
ing, under the cbarterers^ her owners in their answer say that the tackle 
was furnished either by the shipper or^ by the cbarterers, under a spécial 
agreement between them, and net by the ship,. aijid they now move that 
the cbarterers be made oo-d''fendants. XJnless this is done, there may 
be three independent suite on the same question'. Most of the considér- 
ations mentioned in the case of The Hudson, 15 Fed. Rep. 162, are ap- 
plicable j and Ithink the motion should be granted uponthe analogy of 
thfit case, ftud of the fiffy-hïhth rule in àdmiralty. In seyeral instances, 
Whère the lànguage of that rule was notliterally applicable, it bas been ap- 
plied by analogy, where the same or similar reasons hâve existed for its ap- 
plication, and where no substantial harm could arise therefrom to the plain- 
tiff. The dèfendahts must,of course, give the necessary additional stip- 
ulations for oosts, both to the libelants and to the new parties brought in. 

ON BEAEGTJMENT ON EXCEPTIONS. 
(January 15, 1Ç90.) 

The cbarterers, having been served with process, hâve appeared spe- 
ciallyi and upon exceptions moved to set aside the process issued 
against them as unauthorized. Subséquent reflection confirms my judg- 
ment of the propriety of the order heretofore granted. Its propriety does 
not dépend upon the form of the action, whether it be in contract or in 
tort, but on the essentiel reasons for it, viz. , the due administration of 
justice; to prevent circuity of action and a multiplicity of suits upon the 
same question; to secure a thorough hearing upon full évidence as to the 
facts; to prevent diverse or contradictory décisions upon the same subject, 

'Beported by Edward G-. Benedict, Esq., of the I^ew York bar. 
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involving, necessarily, injustice to some of the parties. Tlie difEculties 
in the way of such a procédure as the présent, in cases arising on contract, 
■where the third parties brought in may be liable to indemnify the others, 
are less than in cases of tort, where, for the raost part, there is no right to 
compel contribution. The case of The Hudson, mpra, was based upon the 
existence of such a right upon the facts as stated in the pétition. The 
papers on which the présent order against the charterers was issued show 
that the contract sued on was the charterers' contract. The libel is for 
damages upon the breach of this contract, through a négligent delivery 
of cargo. The charterers were in possession of the ship; they were the 
owners pro hac vice; they were the principals in the contraet. The bill 
of lading was their obligation, not that of the master, who protested 
against such cargo, and no fault appears in the ship or master. The 
owners of the ship, who hâve been obliged to interpose as ckimants 
to prevent the sacrifice of their property, and the master, are under 
no Personal responsibility. They are strangers to the contract sued . on, 
and without any certain means of ascertaining the facts, or producing 
the évidence of theni. Upon the case, as thus far presented, if the 
ship is liable, the charterers are also liable, and bound to indemnify 
the claimants. Yet the claimants, if defeated in this suit, when they 
sue the charterers for indemnity may be again defeated through the dif- • 
ference in the proofs; and the libelants, if defeated hère, may again sue 
the charterers. If the charterers admitted their obligation to indemnify 
the claimants for the results of the présent action, or if there were any 
express contract imposing this obligation on them, the need of such an 
order as the présent would be less, since notice to the charterers of the 
pendency of this action, and an opportunity to défend it, would bind 
them by the resuit, (Chicago Oity v. Robbins, 2 Black, 418; Clark v. Car* 
rington, 7 Cranch, 308; ViUage of Pmt Jervis v, Bank, 96 N. Y. 550, 557; 
miser v. Hatch, 86 N. Y. 614; Dubm v. Hermance, 66 N. Y. 673; Ko- 
nitzky v. Meyer, 49 N. Y. 571 ;) thougb this would not prevent the in^ 
justice to the ship-owners of being compelled to pay the damages on the 
charterers' contract before the latter were called on for payment. 

The charterers, however, do not admit their liability to indemnify the 
ship-owners. There is no express contract covering the point. The 
obligation of the charterers to indemnify is directly involved in the 
question to be tried in this suit, viz., whether the charterers agreed to 
supply the tackle, and dépends on the same évidence. The charterers, 
if not made parties now, might litigate the same question anew in any 
subséquent suit. Chicago Oity v. Robbim, 2 Black, 418, 423. Under 
the former practice in equity, the charterers would be brought in as 
défendants as a matter of course. Under the présent practice in Eng- 
land, since 1873, the introduction of third persons in such cases is in the 
ordinary course of procédure, even in common-law suits. Benecke v. 
Frost, L. R. 1 Q. B. Div. 419; Fmvler v. Knoop, 36 Law T. R. (N. S.) 
219; Colea y. Association, L. R. 26 Ch. Div. 629; Carshwe v. Railroad 
Go., L. R. 29 Ch. Div. 344; The Cartsbum,L. R. 5 Prob. Div. 35, 39. 

rhe presenj; case could not arise in England, since no suit iû rem, lies 
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there for ;breach of ascontïaot of affreightment.,- The remedy would bô 
only against the charleï^rspersonallyi In France therei? no privilège 
on a phartered; ship foï breach of a contract net. made either with the 
jaaster or thp qwners, but.made with knpwn cbarterera in possession of the 
sbip. 1 Valroger, Drpit.Mar. 281 ; , Court of Cassation, Dali. , 1845, Part 
I.;:279, ^nd, aside from that, wbere.a maritime claim issought tobe 
enforœd thrpugh a suit, against the ^naster, (as tbe practice in Europe 
generally is, not, as with us, by a suit m rem dii^ectly against the ship 
alone,) if the principals are not made cordefendants in the first instance, 
they may be brought in, if within jurisdiction, upon the master's sug» 
gestion. 1 Rev. Int. du Droit Mar. 118, 556; Tke Gyptis, 2 Id. 182, 
664; Bbndiaux v. Paroi, 4, Id. 22. ;And, more broadly still, in the en- 
forcement of civil rights, generally, in the majority of European coun- 
tries, the, practice by wbat is termed," L^assignation en dechraiion déjuge- 
ment commun," or, more briefly, " Iniervention passive ou forcée" or "La mise 
en cazt8e,"permits the défendant, in, the absence even ofany express pro- 
visions of the Codes, tobring into the cause any third person who might 
afterwardslitigate the same question with the défendant, and who ought 
to be bound by the judgment, but who, if not in the case, might dispute 
its validity as to him. 3 Carre et Chàuv. Proc. Civ. Qu. 1271, and 
• note;,! Berrjat St. Prix Cours de Proc Civ. p. 293. Dalloz says this 
right is incontestable, and foundedon necessity and the nature of things. 
Répertoire, Vo. "Intervention," § 3, No. 142; Bonnier, Elem. Proc. No. 
723; Italian Civil Code, §§ 203-205; Sebire et Garteret, Biblioteca del 
Diritto, tit. "Intervento," art. 2, § 38. See 17 Revue Critique de Leg. 
(N.S.)462. 

In the présent case the charterers, as I hâve said, are the principals. 
If there is any liability, they are liable, and iiable to indemnify the 
ship; and whether there is any liability cannot be deterrained as to 
them without theij présence. If the maritime law and the practice of 
this country allow a suit in rem on; the contract of known charterers 
solely, there is no lack of power in the court to regulate its procédure 
80 as to promote speedy and substantial justice. Both the statutes and 
the admiralty court rules, in cases not provided.for, authorize the court "to 
regulate its practice as is fit and necessary for the advancement of jus- 
tice." Rey. St. §§ 913, 918, rule;46; The Hudsm, 15 Fed., Rep. 175. 
This authority is a power held in trust for the benefit of litigants, and it 
is the duty of the court to exercise it in proper cases, by adapting its 
procédure to the practical needs of justice. On this point, Benedict, J., 
in the case of The Epsilm, 6 Ben. 378, 389, says: 

"The admiralty créâtes its own forma ofproceeding, and adàpts methodaof 
its own;tQ the varied nepessities which présent themselves to its considéra- 
tion. The power to do this is part, and tlie important part, of the jurisdic- 
tion of the admiralty. • The principles,, rules, and usages which belong to 
courts of admiralty ' (Process Act 1792) enable thèse courts to worli justice 
betweèn man and man with eelerity and economy. They acçompllsh this by 
ways uiiknown to other courts, and for many of which it weré vain to look in 
any statute. Stripped of the power to pursue thèse methods, there would be 
UtMe left if) distinguish 4 «ourt of admiralty from a court of equlty or of làw. 
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* * When cases arise which havenot been provlded for in tlierules pre- 

Scribed by the suprême court, the district courts, as the only courts of original 
jurisdiction in admiralty, hâve the power, and are bound, to devise modes of 
proceeding which shall enable them to carry into effectuai exécution any law 
which they are called to administer." 

The case of The Hudscm, sv/pra, and the fifty-ninth rule in admiralty, 
though net literally applicable, furnish also an analogy for this order. 
A siiïiilar practice has been occasionally foUowed, where necessary, in 
cases not literally within the rule. 2%e Oity of Lincoln, 25 Ped. Rep. 
835; ne John Cottrell, 34 Fed. Rep. 907; 2%e DansEckhoff, 32 Fed. Rep. 
555; Joke v. Oancd-Boats, Id. 553. This case is one in which the libel- 
ants may proceed m rem and in personam in the same action, under the 
long-standing practice of this circuit. The Monte A., 12 Fed. Rep. 336, 
337, and cases there cited; Joke v. Canal-Boata, 32 Ped. Rep. 554. Ho 
might, therefore, originally hâve made both the ship and the charterers 
défendants. He should not be suffered to proeeed oapriciouly against. 
one only, to the certain préjudice of the other. This can be remedied 
by the joinder of the charterers as défendants now; and this will create 
no material embarrassment or inconvenience to the libelant. It is the 
charterers who hâve brought the ship into this situation, It is their con- 
tract that is sued on. It is they who hâve the means of défense, if there 
is any défense; and it is they who ought to pay, if there is anything to 
be paid. I bave no doubt of the authority of the court to bring in the 
charterers as défendants. To refuse to do so, under such eircumstances, 
would, it seems to me, be a déniai of justice. The motion to set aside 
the additional process is therefore denied. The process should require 
the défendant to answer the libel and pétition, and the pétition should 
set forth ail that is needed in connection with the libel to constitute a 
cause of action against the charterers. 



BouKBB V. Smith, (two cases.) 

{VisMet Court, s. D. New Torlt. Deoember 31, 1889.) 

1. TowAOB — Stbanmns — Impeudbkt Stabt — ^Incompétent Helmsmah. 

The rospondent Iiired the libelants' soows to be used in moving the Rockaway 
life-savlng station about two and a half mllea to the eastward along the beach. IJa 
coming out f roin the inlet into the open sea, the tug grounded on a f aUing tide, and 
Could not be got off; and before the next tide the scowb, with the houee npon them, 
baviog been anchored in the inlet, were diîven by a storm on the ehore, and were 
loai The start waa made about 5 p. m., the water being smooth àt the time; but 
the wind for some time previous had beeii to the north-east, and there were other 
Indications of a coming storm. The tug, in coming out of the inlet, was in the im- 
médiate charge of a helmsmàn who was not acquainted with the handling of tugs, 
Bnd had not attempted to steer her before that day. Held that, the navigation- out 
. of the inlet with suob a tow being attended with knpwn difficulties, and with lia- 
bility to stranding, it was négligence in thè respondênt's agents to start on the eve 
of an approaèhing storm, whîoh-wouldpreVenteJctrioating the tow in case of strand- 
ing; that t^e helmsmàn was incompétent at the time of grounding; and that for . 
both reasoDB the respondent was answerable for the lossof the scows. 
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9. SaME— WaEEANTT OP SEAVORTHINBSS OP TOTT. 

In conséquence of the ponndlng of one of the boows after they were driven ashore 
ahe sprang aleak, so as tb sink in the saud, and not rise with the rising tide; thus 
preventing the possible exU'ication of the stranded beats. The soow was suffloient 
for navigation In ordlnary weather, and for the purposes f orwhich it was let. Held, 
that the letting Imported no warrauty of her sufflcienoy to withstand the stranding 
wlthout leakage. 

In Admirait}'. 

Libels by Dewitt C. Bouker and George A. Bouker against Francis H. 
Smith, for wreckage. 

Wing, Shotidy tfc Putnnm, for libelants. . 
Moore <k Wallace, for respondent. 

Brown, J. The above libels, were filed by the owners of two scows, 
to recover for their being wrecked through the alléged négligence of the 
respondent while they were let out to him and in his employ. The re- 
epondent had undertaken to remove the wooden building used as a life- 
saving station on Far Rockaway beach, to a point about two and a half 
miles to the eastward, bythe use of scows, on which the building was 
to be placed and transported. The libelants' boats were hired for this 
purpose in the early part of March, 1889. At the time of the agrée' 
ment it was stated that it was designed to transport the building through 
an inside passage; but liberty was resefved to go outside, in the open 
seaj if the weather were calm and the sea smooth. The two scows were 
aocordingly sent to Far Rockaway beach by the libelants, and there dô- 
livered to the respondent. They were taken a, few hundred yards up 
Rockaway inlet, near to the station building, and the building was 
moved, and put upon the two scows, and got in readiness for transpor- 
tation by the afternoon of the 14th. It had been previously ascertained 
that the inside passage to the eastward had become so obstructed as to 
make it unwise to attempt that course. The respondent had previously 
engaged the small tug-boat Kapella to take the scows with the building 
in tow by a hawser. The afternoon of the 14th was mild, the wind 
light, and the sea smooth; but the wind was to the north-eastward, and 
there were signs of a storm to be expected before long. After the tow 
should get out of the inlèt, which was only à 'few hundred yards in 
length, one or two hours would be a sufficient time to take the tow to 
Debbs' inlet, near its destination. The respondent's agent in charge of 
the vvork, and the ofïicers of the life-saving station, thought it advisable 
to make the trip that afternoon, at high water, which was from 4 to 5 
o'clock; and the tug was accordingly sent for to corne from Debbs' in- 
let, where it had been stationed. It arrived a little before 5 p. m., and 
proceeded to pull the tow by a hawser out of Rockaway inlet. Before 
starting Capt. Jaycox vigorously protested against starting at that time, 
on account of the signs of a coming storm, declaring that he would take 
no responsibility for the resuit. The gênerai opinion of the other per- 
sons présent being différent, the respotident's agent required him to pro- 
ceed; When two-thirds out of the inlet, after rounding one of the sharp 
curves of the channel, in crossilig the outer bar, outside of the Une of 
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the beach, the Kapella grounded by the stem, the scows drifted past the 
tug, and hadled her somewhat about. But the tide was already falling, 
and the tug could not be got off, though she backed strong. After sev- 
eral vain attempts to get the scows back up the same inlet, it was found 
that the best that could be doue was to anchor them there, and wait for 
the next high tide. During the night the wind increased, especially 
upon the flood-tide after midnight, when the scows were blown ashore, 
and one of them, pounding in the rising sea, began to leak. Betweén 
1 and 2 o'clock a. m. they were abandoned by the respondent's men 
and those belonging to the life-saving service, who up to that time had 
been on board. The gale proved to be a severe one, and during the fol- 
lowing day, in the pounding of the surf, the scows and the builditfg 
upon them were broken apart. Gne of the scows was carried a long dis- 
tance up thé beach to the westward, and ail proved a total loss. 

The respondent was not an insurer, nor a guarantoi* of the safety of 
the scows. In letting them out for this service, the libelants took the 
risk of ail sea périls, and of ail other dangers naturally incident to that 
service, except in so far as they might be brought about by the négli- 
gence and want of proper care and skill of the respondent or his agent, 
having référence to the nature of the énterprise. For such négligence, 
or want of due care, the respondent would be answerable; and the ques- 
tion hère is whether the loss is fairly aittributable to such négligence, or 
to other causes for which the respondent is not answetable. The immé- 
diate cause of the loss was the storm. The next antefior cause was the 
grounding of the tug, in coming out of Rockaway inlet, in conséquence 
of which the scows, with their burden, could not be taken to a place of 
safety. Had the tug not grounded, there being, as I think from the 
weight of évidence, plenty of water in Debbs' inlet, the trip might hâve 
been safely made before the storm came on, and before dark, provided 
that the tug had sufiicient power totow the scows up Debbs' inlet against 
the ebb-tide after reaching it. Although a doubt is suggested on this 
point by Capt. Jaycox, there is no very satisfactory évidence on the sub- 
ject. If the tug had not sufiicient power to pull the tow up against the 
ebb, she would be obliged to wait outsîde in the open sea tiU the next 
flood-tide. That would involve such an unjustifiable exposure of the 
tow as to make the respondent answerable for the resuit; because ail 
agrée that, before starting to leave Rockaway inlet, there were signs of 
an approaching north-east storm, and the tow was only fit for a calm sea. 

Assuming, however, that the entrance to Debbs' inlet might bave been 
safely effected before dark, but for the grounding of the tug before she got 
out of Rockaway inlet, the grounding of the tug becomes the causa caman» 
of the loss; and the question is whether this is or is not attributable to the 
négligence of the employés. On this point there is considérable testimony , 
but it fails to show satisfaCtorily why the tug shoWd bave run aground 
if properly handled. In fair weather and a calm sea, and in a buoyed 
ohannel, stranding presumably occurs only through lack of care of some 
kind. The burden of proof is upon the défendant to excuse it by show- 
ing that it did not arise through any lack of care, skill, or diligence in 
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n9,vigation, including, in a case like this, the préparations Jîherêfor. The 
cha,nnel of Rockaway ^nlet was narrow^, shoal, and winding. Hults had 
marked it ont by three feuoys. The tug grounded on the port sideof the 
channeil, between thefirst and second buoys, beoause, as is stated, of her 
small power, and conséquent inability to obey her helm under her sloiv 
speed, with only a few ir^ches of water beneath the rudder, and with the 
great latéral strain of the hawser behind. Her helm, it is said, waa hard 
a-port when she grounded, but she would not njind it. 
; I am not satisfied with this explanation, as evincihg duecare and skill 
in navigation, when the other circumstances are taken into account. The 
place ofgrounding, as marked upon diagram B, by two of the respond- 
ents' FJtnesses, is shown tQ he, not at the sharpest tum nor at the"elbow," 
as might beinferred from other parts of Hults? testimony, but at a point 
considerably beyond thatjium, and beyond the first buoy below it, and 
after l?oth,,had been safely passed, and the tug had got headed to the 
westward. If the cause assigned were the true one, its opération would 
hâve been perceived at tihe previous tum', which wasnot the case. The 
Kvheel, moreover, jpas pqt at the time in the hand» of a person either 
proper or ooinpetent for the .pqrppsp; jt was managed by Hults, who 
was whoily; upacquainted with the bandling of tugs, and with the Ka- 
pella, ftod.hfid never twd to steerhwimtil that day« Capt. Jaycox says 
hegpye jtli^ihelm to Hvilts because Hults wlaa supposed to know the 
channej;4i Hults says Jay^cox askedhim to take the helm for a fe^ min- 
utes, whjle hewent jnto tbe engiiierrpQi»} that he dideo, and that Jay- 
cpx yraa ppt in thp pil^t^l^Qiise whqp, the tug grounded- : Othera say that 
Jayco^ ■«ras; there at the i tjme. The faot remaifl» that' the helm was in 
the hiandsîesf asman unacqtiaipt^d ;«yith the handling and management of 
the tug,:^t a; ^lïiÇi and place that specially required aJl such skill and 
<sare 83 cqydd be expected; ftom the oiaster alone., It was Jaycox's duty 
ia ke^pstjtie hdm; to Teoeive suph information about théehannel-way as 
ijuita, cquld giye hipfi j and to proceed with Buch caution that even touch- 
ing tbp grou^d with thcstem should n<?t pin hitp fasti. . Hults says the 
,]l;^g jwas goiag yery slovyly^-r-slower jtban a slow walk j , but Capt. Abrams, 
Wlio w,^ on the tug, leatlpiatesth? spçed at thre$ knots, with which her 
^çt gfoupdiog betteragrees. If that; was the speed, it was a vety incau- 
)^ipu,8,,ratoii Th^ factthatiOifter a few moments the tug oould not be backed 
pff, and tpha^ pply; "a jjftuple of seconds" before groundiJag;the,tug was 
goipg riglitv^Pïil.ts says, seems to show not oply that th-e tug;was go^ 
,ingito9 la^lÙbut that; the'porting of the wh^^lwasiso short, a time before 
grpmndifligias to giye it, npi itinae tp operate. ; If the atraia bf the hawser 
,,was suçhas toiPrwe^t'the tug from duly minding? lier helm tfpon any 
necess^ychangp qf heftding, it was bJit the.work of la idoment to ease that 
B^rain,, an4> to. wable !^9 twg ito obey her helm ., If Jaycox had beèn at 
ithe heln;,.f^^;Pug^t,to ^a^e been, I do not think the tug Womld hâve 
.groUfl^ed,.; tn:. ;,;.,-.!,: (-ii: - , ;. .i.-H,,,. :•-■■-; - 

,,j,,^,;ijp,-«p,9yçp» .thçrevifasno fault i» the handling of thêi tug, and if the 
gwjlij^ji^ipgi \^farei regarded as unavpidsiblei knder the complicated circum- 
.StaflÇi^ Sfll^e» ç»3q;,.^s ,the;re5poiîi4ent Okiwâ lit was, ^still ail thesé cpm- 
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plîcations and liabîlijies were we|l, knov^n and understoqd, beforehand. 
It was tlie respondent's dûty to proVid%—^ Krsi, précautions âgainst them, 
so far as practicable; and, second, a reasonable means of escape if the 
grounding should occur. Thesè dangers were no part of the libelants' 
risks. If the liability to ground in that inlet from such causes was real,, 
it was négligence to start out at a lime when any such grounding was 
certain or likély ta prove fatal, thfough the approaching storm. The 
respondent should hâve waited for weather that would give opportunity* 
to extrioate the tow from such probable mishaps. The tug was in the 
emplpy of the jrèspondent, hired by the day. There was no independent 
contracl between the tug and the défendant, such as to free the latter from 
the légal responsibility of a principal for the acts of the tug as respects the 
scows which he had hired. The respondent is therefore answerable to 
the libelants for the loss of the scows, either for starting at an improper 
tiiîie,in view of the difSculties, liabilities, and mishaps naturally attend- 
ing such ah enterprise, or for want of prpper care and skill in the navi- 
gation of the tug to avoid grounding, The alleged agreement by the 
libelants to insure is not suflfîciently prûved. Even if established , it would 
not meet the case; since such insurance could cover only périls of the 
seas, not the lack of proper care on the part of the respondent's représent- 
atives and employés. 

The défense that one of the scows was yyeak, and nnable to withstand 
the stranding, so as to rise with the risîng tide, and be thereby carried 
up on the beach without much injury, cannot be sustained. A stoyter 
boatjïiight, perhaps, bave escaped in that way. But thèse scows wera 
both ô'peni to examination befôre thôy were hired, and were seen by the 
respondent's agent. Thèy were, not let for the purpose of going safely 
through a process of strahding oh the beach in a north-east storm, witn 
a bouse upon them, nor was there ahy implied warranty of their suffi- 
ciehcy for such a trial. There is nothing to indicate that they were not 
sorind enough and strong enough to transport the station-house through 
any water arid sea that the respondent expected them to encounter, or 
tb which he hàd any right to. expose them. They were seaworthy for 
such purposes, and this is the extent of the libelants' implied warranty. 
The condition of the scows is, of course, a material one on the question 
of damages. The libelants are entitled to decrees in both cases, with 
cûsts. 
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Western Asstjb. Co. ». The Sabah J. Weed. 
(District Court, S. D. New York. December 28, 1889.) 

1. TowAOE — Nbsmgence of Ttjg — Pkbsumption. 

Though a tug Is not an insurer of her tow, if the toW îs run against a trharf It 
olear weather, négligence in the tug is legally presumed. 

S. Collision — With Piek — Evidence — Crbdibilitt. 

The libelant's coal-box was one oî a tow of seven boata in charge of the tug S. J. 
W., bound around the Battery and up thé Bast river. The tow was unwieldy, and 
moved through the water at the rate of only about one mile an hour, and was oar- 
ried with the tide against the end of pier 45, about a half a mile above the Brooklyn 
bridge. , The excuse of the tug was that a schooner sailing past them, on the right, 
prevented the tug from gping as near the Brooklyn shore, a llttle below the bridge, 
as was neoessary in order to avoid the effects of the cross-tide towards the New York 
shore. The pilot testifléd that the sohooner, with a ferry-boat coming in the oppo- 
site direction a little later, threw him from four to six h undred f eet to the westward 
of the usual course, and that the subséquent collision was thereby unavoidablé. 
Eeld, that the ciroumstances showed that thé pilot's estimate wa3 a gross exagger- 
ation, and that there would hâve been no difflculty in keeping the tow from pier45, 
had the tug ported sufflciently in ttme. The estimâtes of witnesses, ànd statements 
as to the efEeots of tide, though uncontradicted, go for nothlng, when oontrary to 
tihe laws of jiature and to weU-kuowa f acts of navigation otherwiseappearing lu the 
testimony. 

In Admiralty. 
. C!arp,enter d: Mosh&r, for lilselant. 
WUcox, ^Adama &'Macklin, for claimànt. 

Brown, J. On January 1, 1889, tlië "box known as "N. E. T. No. 

54," loaded with coal, wtyle in tow of the steam-tug Sarah J. ^eed, 
came in contact with the corner of pier 45, East rivgr, and was so ihjured 
thereby as to sink shortiy thereafter, ancj, with the cargo, become a total 
loss. The libelant, as insurer of the cargo, having paid the loss, brought 
this suit for indemnity, allçging that the collision was by the négligence 
of the tug. The box was one of seven taken in tow by the Weed at Jer- 
sey City, bound through the East river tO ports on Long Island sound. 
As the weather was fair, the presumption is that the tug was négligent 
in sufifering the tow to corne in contabt with the pier. The défense is 
that the master of the tug was thwarted and obstrupted.in his proper 
course, ^hen just below the ferooklyn bridge — Mrst, by a schooner, wbich 
came Up with the Sood-tide, sailing wing and wing, and ran betweeij, 
the tow and the Brooklyn shore, so as to prevent his getting as near to 
.the Brooklyn shore as was necessary; second, by a ferry-boat, which, im- 
mediately after the schooner had passed the tug, came down the river 
from under the bridge, and, instead of going on the New York side of 
the tug, crossed the tug's bow, towards the Brooklyn side, and so con- 
tinued to force the tug towards the New York shore. The tide from 
Buttermilk channel sets from the Brooklyn shore towards the New York 
shore ail the way up to and above pier 45; and it is said that by the 
above-named obstruction the tug was so prevented from getting near 
Jewell's wharf, and so carried by the set of the tide towards the New 
York shore, that, despite anything the tug could do from that time, the 
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box in question was unavoidably carried over against pier 45. It is 
claimed that tbe tow was dxiven eut of her propeir course, by thèse ob- 
structions, from 400 to 600 feet towards tbe New York sbore, and so 
forced to pass under tbe bridge on tbe New York side of tbe river, in- 
stead of going 600 feet nearer to tbe Brooklyn sbore; and that, from that 
position, in tbe strong flood, collision with tbe pier 45 was unavoidable. 
I bave no doubt, from tbe évidence, that tbe tug was a boat of sufScient 
power, in Ordinary navigation, to bandle the tow, cumbersome and un- 
wieldy as tbe tow was; and, if tbe above contention is fairly sustained, 
tbe tug should be absolved from blâme. But I find iji impossible to ac- 
cept the theory of the défense. 

As respects tbe ferry-boat, the évidence is that.the pilot of the tug 
first noticed her right ahead, coming down under tbe bridge nearly end 
on, just after tbe schoonerbad passed the tug abreast of Martin's Stores; 
that no signal was given to tbe ferry-boat by tbe tug, and that she passed 
on tbe Brooklyn side, contrary to the expectation of tbe pilot of tbe tug. 
It is enougb to say that, if it had been necessary to the safety of the tow 
that the ferry-boat should go on the New York side of tbe tug, tbere wa? 
spécial reason, in addition to the gênerai obligation imposed by the au- 
pervising inspectors' rules, why the appropriate signal ghould bave beçn 
given by the tug. Had such a signal been given, it cannot be supposed 
that tbe ferry-boat would not haye observed it, »nd actf»d accordirigly. 
So far as tbe course of the ferry-boat affeçted the navigation of tbe tug, 
the latter is to blâme for not having given the necessary signal. jîTAe 
Connectieut, 103 U. S. 710, 712; The C. H. Seuff, 32 Fed. Rep. 237. 

It is urged, bowever, that the change in the tow's position causedi by 
the schooner was of itself sufScient to make it impossible for tbe tug to 
keçp the tow clear of pier 45. This is foùnded, boweyer, upon what is 
a very great overestimate by the pilot of tbe tug of tbe déviation eavised 
by the schooner, viz., about 400 feet; and, even if the schooner had 
crowded tbe tow so mucb out of the way, I am satisfied there was no 
diflSculty in overcoming it by timely porting. 

Tbe évidence leaves no doubt that tbe usual and proper course of tugs 
with such tows on tbe flood-tide is to proceed up the East river, steering 
for Martin's Stores, so as tp pass within about 200 feet of Jewell's wharf, 
(about three or four hundred feet below Brooklyn bridge,) apd from that 
point to steer towards pier 50, near Corlear's book. Thèse courisès, it 
is statedj, would bring the flood-tide on the starboard side of thc; tow be- 
fore reacbing Jewell's wharf, and on tbe port side, from that point, tp 
Corlear's hook. A line from a point 200 feet off Jewell's wharf to pier 
50 is shown by tbe chart to form an angle of not over two points with 
tbe New York sbore above tbe bridge; and, as tbis course brjngs the 
flood-tide on the port side, it is évident that the flood-tide runs çrqsswise 
towards piers 45 and 50, by an angle of less than two points. Âa the 
schooner, moreover, acçording to the testimony, wag nioving^througb the 
water about fiye times as fast as tbe tow, and at the rate of about ^ye or 
six milœ au hoùr, and as the wbole line of the tug apd,. tow was but 437 
feet Ipng, and tbe tug did not baul to port untU tbe soliopner rçacbed 
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thé stero bfihe towJ'^bmô'Vt'itnesseé sa y later thàin'thàt,) ît follows that 
the schboiier was liQt ïntité thah three-qnartete of â' ûiinute in passing the 
tùg, nor vràs.the tûg fiàuliijg to port itt'oi'e than thài tîme. The schooner 
did nôt tlirçaten thé tdW, but the tug only, àrid the only effect of the 
ibw's porting tvas tp let the tow sag 'with the tide towards the New York 
shore; and; if the angle of the tide àèross the river were fuUy two points, 
thë'sagging toWards the New Yotk shôre during this time, (reckoning 
the tide at two aûd a half knots,) must hâve béen only about 40 feet, 
instead of 400, as estimated by the' trîaster of the tug. The tug did not 
pull the tow towârds the New York shore, because the schooner only 
forced the tug to pprt enough to l;iead "about straight up river." From 
Ma-rtin's StoïeSj ihorebver, it is rttdrë than a half a mile to pier 45; and 
if the tug, béfpre reachîn^ Martin's Stores, had fPllowed the usual course, 
so as to havë run, if unobstructed, within 200 feet of Jewell's wharf, and 
if, frôna that point, shè could safely steer direct tôwartis pier 60 on the 
New York; shore, as thè testimôny Sh6w& she could, thereby actually 
crbàsing thè tide soméwhàt "towàrds tnè New. York shore, it is manifest 
thàt thô Weed, by heading thore to stàrbpard, could, in going a half a 
tiiîle, hâve, overcomé, not inërely a diépiacement of 40 feet, but many 
^mes thàt displacèmënt. 

Agàin, the line of th^'Usual couïsé from off Jewell's wharf to pier 50 
rùns at léait 600 feet distant from pier 45; and, as the flood-tide, ac- 
cpi-ding tb the testinaony, strikès bbats, while on that course, upon the 
pbH side, tfie effect bf thè tide must be to set a tow still furthef àway 
from thepîer than that line runs, i. e., nàore than 600 feet from it, éven 
withbut âny hélp froiii a port helm. If, instead bf following the usual 
cpurse from off JêweU's' wharf, viz., beâding two points towàrds the New 
York shbre, the tug hàd'hièad^d two 'points towatds the Brooklyn shore, 
éven iï SÏièwété mailing bnly a hàlf jjiilë per hoùr thruugh the water, 
îristead bf a niile or thre'e-quarters of à tuile, as thé master elsewhere es- 
timâtes, àild as is more prbbable, from the usual time to Norwalk, she 
must hâve gone 400. feet more towards the Brooklyn shore than the 
tiauàl çourà'e; would tâké her, î. ^., Over 1,000 feet from pier 45. As 
sobn as she gbt above the bridge, nîiàréover, if she was much out of her 
Tisuàl course, there was nothing to'jjifevent her heàding three, or even 
feur, pbints towards the Brooklyn shore, unlil she, had gained her usual 
Jilacë in tbe river, whicb slie would hàvé done befoirô reàching pier 45. 
EVeiû, thèrefore, had the tow been cfbTitded by the schooner 400' feet out 
Bf.]p\àce, instead of aboiit 40 feet, therè would hâve been no difficulty 
ï|i fceëping wôll off from pier 45, had the tug ported sufficieritly in time. 
T|ië' inaister,'indeed, tëstifies that he' did, head towards the Brooklyn 
sUbrè àll thàt was pru(ieat, and did àll iri his power, etc.; but what he 
did iij this way was eVidently dbnë feo late. Such général testimony, 
àtid the v^riou^ statemehts, also, t|hàt thé tide causes, br would cause, 
ïliis tehg or that tMftgjf-^tatemeht^ ithat are in pait hypothétical and 
ÏM pàirt coiitràry to the^iws bf nature^— ^d for nqthing, against the ùn- 
dbubtëd facts cbncerninjg the navigation of the EaSt riveir thàt appèar in 
thé ie^timoiiy' and ai-e feiûUtàr td thé bdurt^ from which' it is plain ttat 
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j|,tlie prqper course was taken originally there coiild bave been do diffi- 
cùlty, despîte the acts of the schooner, in keeping clear of pier 45 a half 
a mile above, bad seasonable measures been taken^ to do so. The libel- 
aut is entitled to a decree, witb costs. 1 1 



Eahnmook V. CALiB'bBNiA Ins. Co. 

(DUMet Vmvrt, 8. D. New Torlt. January 6, 1880.) 

1. Mabutb iNSuitAiiOB— Action on Pouct—Pabties. 

, UpOn a marine insufance policy issued to "A. E., Tipon account of whom It inay 
conoem, in case of Iosbî to bè paid to him or order, " where the Insurance Was ëî- 
feotejjfor thebenefit pf tbe UbeJant, the owper at the time, held, that the ^uit wp 
rightly'broùght in the name of the libelâlat, who was the Inaiirea under the'pàU<^. 

Sw BaMB— PLÊLDtNG-^lNStrSAfeEIi INTEREST. - - -■ 

The.iUb^ ahould show, ins«rabte hiteirpst in a Tes«el at tha time the policy pur- 
ports to ta|çe eflect. 
■ & 'SAM^SBA'vi'oii'faamEsa. ' ' 

It being settled In this circuit that seaworthinesa la preaumed, a libel on a marine 
policy uïjea not allège seaworthiness. What need not be prpved, need npt be ave wed. 
This rtiré prômotes simplicity ând cèrtainty' as to Dhe real'lèsùeinlendetttb'betrled. 
ThepleK<tfilnseaworthlness,,if ttatissuâisâssiredtoËexaised, comes more prop- 
erly ij^pwt'he défense. 

In Adiiiiraity. Action on a, poiiçy bî insurancé. 

Wing,,$nmdy & Pwtnàmy {pTlibû&Xit. 

Ge(rrge À. Black, ioT leàj^nde^^^ _ i 

BEOWt^iT- Tb© libel î? filed to, recoveç uppjj a inaritîn)iei,p61îçy ip- 
Buring ''Alfred Earhsbaw, on account of wbom il mày concern, in case 
of loss, to be paid to bim or order." Exceptions are taken that the libel 
does not allège (1) any order or transfer from Earnshaw; nor (2) that 
the libelant bad any interest in the policy when issued; nor (3) that the 
vessel was seaworthy. 

1. The libel allèges that the libelant, at ail times hereinafter men- 
tioned, was the owner of the ship, and that "said insurancé was made 
for and on behalf of the libelant." As the policy is expressed to be is- 
sued "on account of whom it may concern," the libelant, under that allé- 
gation of the libel, is the real party assured, if he wasthen the owner. 
Earnshaw is but the agent; and the action, in such case, may bebrought 
in the name of the principal, without any written transfer, as was long 
since adjudged. Sargent v. Morris, 3 Barn. & Aid. 277, 280; Farrow v. 
Insurance (h., 18 Pick. 53, and cases there cited. 1 Phil. Ins. 199. 
Subséquent provisions in this policy, moreover, expressly state that pay- 
ments areto be made to the "assured;" and the assured, under a policy 
in this form, is the person for whom the insurancé was effected, i. e., 
the person who is the real party in interest. The word"him," in the 
phrase "him or order," includes the "assured" as well as Earnshaw; and 
no written order or transfer is needed, except to euable some tbird party 
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to clâim payment. The principal may sue on such an insnrance con- 
tract, made for bis benefit. Story, Àg. §§ 160, 160a, 394. "" 

2. I think the libel should show that the assured had aninterest in 
the vessel when the policy was issued and purported to take effect. The 
Word "hereinafter" does not strictly cover this point; doubtless by inad- 
vertance. 

3. It is the rule, in this circuit, at least, that in actions on marine 
policies of insurance the presumption is tof the seaworthiness of the vea- 
sel, and that the oniM of; the défense of unseaworthiness is upon the un- 
derwriter. Luntv. Insurance Co., 6 Fed. Kep. 562, and cases cited; Batcîv- 
elder v. Insurance Co., 30 Fed. Rep. 459. See Pickwp v^ Insurance Co., L. 
R. 3 Q. B. Div. 594. The primary rule in pleading is that what must 
be aveyred must be proyed; and, conversely, that what thè law présumes 
andneed not be proved, need notbeaverred; also, that the plaintiff heed 
not ayer what more properly cornes from the other sidè. 1 Chit. PI. 
*221, *222. When, then, it is determined that no pi:oof of seaworthi- 
ness need'be given, ail reason for requiring an averment ôf seaworthiness 
in the libel disappears. The défendant, if be wishes ,fû raise that issue, 
can do 80 by his answer with equal convenience, and more properly; and 
this rule, irt adihiralty practice, tends to simplify thç pleadings, to 
dispense with needlesstechnicalities^ and to promote certaihty as to the 
real issues inteuded to be tried. AU the références in adjudged cases to 
the need of averring seaworthiness proceed upon the supposed need of 
supplying some prirna fcûiie évidence of it. When the légal presumption 
dispenses with such proof, it should be held to dispense with the aver- 
ment also; and, as I hâve said, this ïiile is a désirable and bénéficiai one 
in practice. , (îwy v. Insurance Co., 30 Fed. Rep. 696. The first and 
third exceptions are tbeïefore overruled; the second, sustained. 
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Beown et al. v. Cbanbebry Ibon & Coal Co. 
{ClrovAt Court, W. D.N&rfh CaroUna. November Term, 1889.) 

Paetition— DiSPUTBD TioxB— Stat op Procbedings. 

Where défendant in partition dénies complainant's title, it is proper to stay pro- 
ceedings in the suit for a year, so that csomplainant may establisu his title by an ac- 
tion in ejectment. 

In Equity. On motion to stay proceedings. 

Suit by John E. Brown and W. B. Carter against the Cranberry Iron & 
Goal Company. 

Mbore & Merrick, for complainants. 

W. A. Hoke and /. W. Bowman, for défendant. 

DicK, J. This suit in equity was instituted for the purpose of ob- 
taining partition of the minerai interests in the lands described in the' 
bill of complaint. The plaintiflPs assert a légal title to such minerais, as 
tenants in eommon with the défendant conipany. In its answer the dé- 
fendant Company dénies the title of the plaintifife, and avers that for 
many yeàrs it has had sole ownership and seisin of the soil and of the 
minends of the lands mentioned in the bill of complaint; and further in- 
sists that, if the plaintiffs ever had any légal or équitable interests as* 
claimed, they hâve lost their right to institute this suit by lapseof time; 
and they are also bound by the matter of équitable estoppel set up in 
the answer. Replication was filed, and proofs hâve been taken by the 
parties on both aides. On the rule-day in November, 1889, a motion 
was duly entered on the order-book in the clerk?s office by the counsel 
of the défendant, to set down this case for hearing upon the pleadings 
and the proofs. Objections to this motion were entered by the counsel 
of the plaintiffs, and they aiso entered a motion for an order to suspend 
further proceedings in this suit, and to allow the plaintiffs a reasonable 
time to establish their légal title, and regain joint possession by an ac- 
tion at law in the nature of an action of ejectment, — and that the défend- 
ant be required to admit an ouster on the trial at law. Thèse motions 
are now before me for hearing. 

There can be no doubt that minerais in place in the earth may bo 
owned and conveyed as real estate, and the owner hâve a freehold in the 
same. Such interest may be held by différent persons as tenants in 
eommon, even if one of tbem had a fee-simple title to the soil in which 
the minerais are imbedded. If the plaintiffs had commenced spécial 
proceedings for partition în a court of this state, they could bave had a 
speedy and adéquate remedy, as such court has ample jurisdiction to 
adjust and détermine ail questions at law and equity in one proceeding. 
As the plaintiffs are non-residents, they bave an undoubted right to in- 
stitute. their suit in this; court, and a,re under no obligation to seek rem- 
edy and relief in a state court. They could not, on the law side of this 
ooort, avail themselves of the proceedings for partition provided for by 
v.40p.no.l5 — 54 
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the local laws, as such proceedings blend légal and équitable questions 
aud modes of procédure. If such proCéedings were instituted against 
them in a state court, and were removed to this court upon their appli- 
cation, the case thus remoyed would be placed on the equity^eide of the 
docket. 

The concurrent jurisdiction of a court of chancery to entertain suits for 
partition of lands bas long béen establishèd, and bas pften been exer- 
cised, both in England and in this country, where the légal: title is undis- 
puted, When the défendant dénies the title of the complainant, and 
his right of joint possession, it is the usual course and practice of a court 
of chancery to retain the bill, stay proceedings, and allow the complain- 
ant a reasonable time for trying his title, and re-establishing the unity 
of possession with his alleged co-tenant by àa action of éjectm^t. Ques- 
tions pertaining to a légal title and the nature of possession are matters 
of law, and should be decided by a judge and jury in a légal tribunal. 
This was the; method of practice and procédure that |i^vailed in the 
courts of equity iii this «tatè bèfore the abolition of such courts by our 
ne w constitution, and thè adoption of a code systeih, which required ail 
légal amdi équitable remedy and relief to be sought by civil action or spé- 
cial proceedings. Qàrrett V.; White, 8 Ired. Eq. 131; Samaay v. Bdî, Id. 
209; McBryde V. Patteraon, 73 N.C. 478i' Thèse stateistatutes cannot 
limit or regulate the jurisdiction of a fédéral court sitting in this state, 
enforoing and administerîngthe rights of non-residenl litigatits, although 
such rigbtp subsist, or bave beeii acquired^under the laiws of the state. 
There is no jdoubt as to the jurisdictiokli pf this court! in the case be- 
fore-me.-'- i ■■ ■:.■"■■■. ^ •■■]'. 

The plaintiffs bave not set forth their own and the titlie of the défend- 
ant with that particularîty and détail that would entitle them toadecree 
of partition of the propertj? inicontrovérsyé This defect could be cured 
by an anièndment, which I would reàdîly allow on aocount oftbe pecul- 
iar featurèsof this case. In allowing the plaintiffs time and opportunity 
for bringing an action on lie^iaw sideof this courte to establisb their lé- 
gal titie> and unity of possesswn, no injustice or hardshIipiWill resuit to 
the défendant company or Its légal title. Its sole seisin and long ad- 
verse possession, and the alleged matterof équitable éstoppel, can be 
employed in défense in such action at law. Kirky.iHamiUon, 102 U. 
S. 68-791 If the plaintiffs should succeed in their action at law in es- 
tablishing their légal title as tenants in common with th© défendant, some 
diffioulty may arise as to how partition istb be effected, as minerai inter- 
ests inilahdsarë necessarily ofunknoiwnî value; and not capable of parti- 
tion without a sale; and a sale may result ïn depriving the owner of the 
soil of its : possession: in Ihe minerais, ou forcing it to payi an exorbitant 
< piice for such ptoperty. i- will not flnticipit& other difficulties that may 
be encouBfteired nantii they Mise oni hearihg this case upon further direo- 
-tionsJ''::!-' ï •;!..'•■;.;. ,)■ ,.:.;:,•,; i .■/: -i-,;.: ■ ■'•.: 'i-!,; : • .;,-'. 

Let an drdef be: drawn stàying proceedings in tiiis case, andi granting 
the plaintiffs one' year to bring and proëecute their action: at;law,i.âaid 
,;aillowingthe dépositions; taken in ithis oa^e té be read in évidence. Èoiféhe 

h, ■ ■ ■ /: ■■■■■: V 
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tïî&l bf such action. No formai order îs nècéssary, requîring the dëfend- 
aht to âdiîiit aii'ousteron the trial, for the claim of the défendant of sole 
title and exclusive adverse possession ainount to anouster for the pur- 
poses of thé'àctipn atlaw, which wili be tried on the law side of this 
court. 



Central Trust Co. of New York v. Iowa Cent. Ry. Co. et al. 
iCiavuU Court, N. D. Illinois. December, X889.) 

Sasb— CoiromoN— PoBPEimniB— Reb Adjubioata. 

The Intervenors, beiog the owners of certain railroad property, sold the same to 
the railway company, taking io payment transportation certificates of said road. 
The agn^ment of sale provided tbat the rbad so purchased sbould be oompleted 
within'two years; othenvise, the agreement to be void. The road was not coin- 
pleted within tbat time, a^d the intervenors g'are notion of tbeir élection to déclara 
the agreement void. Meaùtime the rights of the company had passed to the de- 
fèbdaut, who brought suit against the intervenors, in the state court, to compel a 
spççific performance, bringing into court the transportation certificates. The in- 
tervenors flied a crosB-bill, asMng for a forfeiture of the àgi^eement of sale; which 
' bill wasdismissed, the decree reciting that it was without préjudice, except as to 
the rigbt to claim or assert a forfeiture of the agreement. This decree was not 
àppealedfrom. Beld, in an action to foreclose a mortgage upoa défendant's prop- 
erty, that the right ol the intervenors to claim a forfeiture of the agreement was 
ooncludsd by the decree of the state court, which is still in f ull force and eCCect, and 
their pétition, asking f orsuch forfeiture, must be dlsmissed. 



In Equity. Bill to foreclose. 

In thé matter of the întérvening pétition of Thomas B. Cabeen, Robert 
J. Cabeen, and George Seaton. 

H. Bigdow and J. Qt Pepper, for intervenors. 

Anthony 0. Daty aaà Grûrniner, McFadcn <fc Cardner, for Iowa Central 
Railway Company. 

Gresham, j. The Keithsbui^ & Eastem Railroad Company was or- 
ganized tO construct and operate a railroad between Keitbsburg, in Mer- 
cer county, 111., and Moritûoùth, in Warren county. It acquired right 
àf waj', dépôt grounds, and sonie terminal facilities, mainly in Mercer 
county. The company became embarrassed. Jùdgments were entered 
against it, and its property was bought by the intervenors, in 1878, at 
sheriËf's sale. The Peoria & Farmington RailWay Company was organ- 
ized to bnild and operate a railroad from Peoria to a point on the Mis- 
sissippi river, and on February 22, 1881, this company had extended 
its road tp a point near Monmouth, and, desiring to still further extend 
it to Keithsburg, on the Mississippi river, bought through its officers, 
E. P. Phélps and William Hanna, from the intervenors ail of the prop- 
erty they had purchased at shérifif's sale, in considération of $25,000 in 
transportation certificates of the Peoria & Farmington Company, to be 
delivered ùpoin the completiôn of the line from Peoria to Keithsburg. 
The agreënîèni of sale provided that the purchaser should take immédi- 
ate polEÉeséion,' thiat the lifae ëhould be eompleted by February 22, 1883, 
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and, îf not so completed, the entire agreement should be voîd^ A copy 
of the transportation certificates was attached to the agreement, and 
reads tbus : 

"Office Peobia & Fabmington Eailwat Company. 

"The holder hereof is entitled to freight transportation over the Une of the 
Peoria & Farmington Rail way, at regular tariff or contract rates, to the amount 
of $25, on présentation of tliis certittcate: provided, that said certiflcate shall be 
good and receivable in payment of but one-fourth of any single billof freight, 
but may also be used in payment of one-fourth tlie priée of one thousand mile 
tickets." 

The Peoria <fe Farmington Company at once went into possession of the 
property so purchased by it aad prôceeded to fulflU its contract, but did 
not complète its road to Keithsburg uatil March 25, 1883, which was 
one month beyond the time prescribed in the contract. • Whilethework 
was progressing, but before the road was completed to Keithsburg, the 
Peoria & Farmington Company ohanged its name to the lowa Central 
Raiiway Company of Illinois. At the expiration of the t^o years pro- 
vided in the contract, the intervenors notifiedthe lowa Central Company 
of their élection to déclare the agreement void, becâuse it was not per- 
formed within the time specified. In March, 1883, and a few days be- 
fore the completion of the road, the lowa Central Coiripany and Hanna 
and Phelps commenced a suit in the circuit court of Warren county 
against the intervenors, fpr spécifie performance of the agreement of Feb- 
ruary 22, 1881, and brought into court, for the intervenors, transporta- 
tion certificates amounting to $25,000. The interyenoip filed an answer 
and cross-bill, in both of which they averred that the agreement had not 
been completed within two years, and that it.had been forfeited. The 
cross-bill prayed for a decree declaring the agreement forfeited and 
void, and that the ptoperty be returned to the intervenors. This suit 
was heard on the bill and cross-bill on the llth of July, 1885, The 
bill was dismissed without préjudice, and the cross-bill was dismissed 
"without préjudice, so far as any action at law upon the contract is 
concerned, and without préjudice to any équitable rights or défenses 
the défendants may bave in any case hereafter arising between the par- 
ties hereto, on,, or growing out of, the contract set up in this case, ex^ 
cept the right to claim or assert a forfeiture of said contract." Neither 
party appealed from this decree, and it remains in ïull force, and the 
transportation. certificate»are still in the state court, where the interyenorg 
can at any time receivethem. OnDecember Ij 1886, the Central Trust 
Company of New York commenced a suit in this court against the Cen- 
tral lowa Raiiway Company to foreclos.e mortgages exçcuted by it upon 
its line of raiiway, after the making of the agreement of February 22, 
1881 ; and in that suit a receiver was appointed, who tqok possession of 
the property. A decree offoreclosure; was entered, and the property em- 
braced in the mortgages was sold» and $25,000 pf the purchase money 
waa paid into the registry of the court, to abide the resuit of the issue 
raised by the intervenors; In June, 1887, the intervenors filed their 
pétition of intervention, lu whiçh they set up the agreement of Feb- 
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ruary 22, 1881, the failure of the railway Company to fulfill the con- 
tract within two years, and prayed that it might be declared forfeited 
and void, and the property returned to them, or that the receiver be 
directed to pay them $25,000 and interest. Pleas and answers were 
filed setting up the decree in the state court, and the case was referred 
to a maSter, who took testimony and reported, recommending that the 
intervenors be.paid $25,000 in cash. The purchasers at the foreclos- 
ure sale assigned the certificate of purchase which they received from 
the master to the lowà, Central Railway Company of Illinois, to which 
the master executed a deed of conveyance. The receiver surrendered 
possession to the railway company; and, in passing his accounts and 
discharging him, the court ordered "that ail claims agaiust said receiver 
pending in this court, whether debts or other liabilities, shall be pre- 
sented to the said lowa Central Railway Company for adjustment and 
settlement; and, ior the purpose of enforcing payment thereof, if need 
be, the court hereby retains jurisdiction and full power to enforce such 
paymentSj.without other action or independentproceedings." Thelowa 
Central Company ^led exceptions to the master's report, which bave 
been argned by counsel, 

The deciiee pf the state court established against the intervenors the con- 
tinued existence and validity of the agreement of February 22, 1881; 
and there is no évidence in, the record showing, or tending toshow, that 
the intervenors wère denied the right to receive and use the transportation 
certificates in part payment of freight bills and 1,000-mile tickets. The 
intervenors so],d the. property described in the agreement for transporta- 
tion certiâca,tes, to be used upon the completion of the road, in part pay- 
ment of freight and l,OP0-mile passenger tickets. Certificates in form 
agreed.upo^.and amounting to $25,000, were deposited in the gtate 
court, for the iiitervenors, as soon as they were entitled to use them; and 
they still remaiii at their disposai. 

There is no évidence in the record showing, or tending to show, that 
the railway company, before or after it changed its name, refused, on 
demand of the intervenors, to carry freight or passengers over its road 
orany part of it, and receive in part payment therefor transportation cer- 
tificates. The intervenors cannot now assert that, because the railroad 
was notcompleted within two years after February 22, 1881, the agree- 
ment of that date became void, and that they are entitled to, recover the 
property sold, or its value in money. That question was settled against 
-the intervenprç by the decree of the state court, which dismissed, for 
want of equity, so much of their cross-bill as counted upon forfeiture of 
the agreement for failure to complète the road within two years. For 
anything appefiring in the record, the intervenors hâve been denied noth- 
ing that the agreement entitled them to; and their pétition must be dis- 
missed, without préjudice, however,to their right toseek redressby any 
iippropriate proceeding at law or in equity, should the lowa Central Rail- 
way Company hereafter refuse to comply with the agreement. 
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CoiàsiiKit a al. V. "Fl/lYel d d.- 
ICirouit Court, D. Oregon. Dacember 26,;1888.) 

TBABB R-BPfiESÉNTATIONa— INJUNCTIOÎT. 

Where oomplainants hâve buUt np a business as agents for we sale ofioanned 
salmon, and in such business bave been in the habit of uslnK a printed label placed 
on the cans, glving their firm name and a statement tbat they were the sole agents 
for such brand of canned sa,l]iion, in junction will lie to restrain the f aise and f raud- 
• ulentuse by défendants of that part of a label which represents that oomplainants 
are the sole agents for défendants' salmon, whetber défendante' salmon be of aa 
equal or inforior quality tothose sold by oomplainants. 

In Eqtiîty. On bill for ihjunction. 

C. W. PuUon, for plaiptiâs. 

Bobért L. McKee and George W. Yocwm, for defendanta. 

Deady, J. This suit was commenced on NoveiîiberS, 1886. Itis 
prosecuted by the plaintiffs, William T. Coletnan, P. S. Johnson, C. C. 
Coleman, and Richard Delàfield, citizens of Califorriia, to hâve the de- 
fendants, George Fia vel and Samuel Elmôre, citizeiis of Oregon, enjoined 
from using a certain label on salmon packed by them, ôr s6 muchof the 
sameas reprëéents that the plaintiffs are the agents foi the disposition 
of such article. 

On the filing of the bill ad oirder wds inadâ requiring the défendants 
to show causé why a provisiohal injunctipn shottld nctt issue, and tiiat 
the défendants be restrained in the mean timè. 

The mattei? was subsec(uèntly hèard on the bill and' suhdry affidavits 
produced by the plaintiflFsattd one by the défendants. ' 

The material facts appeàJ to be as follows : 

That long prior to the yéar 1881, and ever sîri'cé, the plaintiffs hâve 
been, and now are, engagéd àt San Franciscb, urider the firm hame of 
Wm. T. Coleman & Co., in the business of selling Columbia river canned 
salmon, as the agents oî A large riumber ùf persons èngaged in packing 
said salmon. That in the conduct of said business the plaintiffs are 
accustomed to guaranty the jgood packing and merchantable quality of 
said salmon to the purchasers thereof, aild to hâve printed oh a label 
plaèed thereqn the said firm name of Wm. T. Coleman & Co., as the sole 
agents of such brand of canned salmon. That during said time the 
plaintiffs bave disposed of such salmon in ail the markets of the woi-ld; 
and at great expense to themselves in eStâblishing agencies, advertising, 
arid by fait and honorable dealings, bave introduced into such markets 
and established there a deihand for the brands of salmon represented by 
thehi. That what is kriown as the "Columbia river sprihg salmon," 
which is taken between April Ist and August Ist of each year, is the 
iiïbst in demand, and cotidtnands the highest pricein the marketa; and 
ail s|i;lraon taken after that time on said river, or at any time elspMere, 
iâ inferiOr in quality, and less in demand, and comiuands less priée, than 
said spring salmon. 

On August 1, 1881, a corporation, the Union Packing Company, was 
formed under the laws of Oregon, to engage in canning and packing 
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salmon at Astorîa, and soon after entered into a contract with: the plain- 
tiffs whereby the latter agreed to make advances to the corporation to en- 
^ble it to carry on its business, and also became its sole agent for the sale 
of its fish. That thereafter said corporation, through the agency of the 
plaintiffs, had lithographed a parti-colored label, nine and three-quarters 
inches long and four inches wide, to be placed on the cans of salmon put 
up by it, whïch contained the following: 

In the left-hand division, a tree and a salmon, — the latter on a dish, 
as if prepared for the table; and on three sides of it the words, "Union 
Packing Co. , Astoria; Oregon. Fresh Columbia River Salmon." In the 
rightrband division, which is only two inches long, the words, "Wm. 
T. Goleman & Co., Sole Agents, San Francisco, Cal., U. S. A.," with 
directions in the lower half thereof for opening and serving; which labels 
wereused by said corporation in its business, until the assignment of its 
property for the benefit of its creditors, on July 31, 1884; and that in 
said year, and prior to said assignmentj said corporation procured 500,- 
000 of said labels to be priuted for its use in said business. 

In August, 1884, a compromise and final settlement was had betweea 
the plaintiffs and the company, contained in a written offer by the latter, 
dated Augtlst 9th, to deliver the former 5,000 cases of salmon, ;they to 
repay it certain drawbacks and premiums, and a written acceptance 
thereof by the plaintiffsi dated August 23d. The offer of the packing 
company contained the followiûg clause: "And said Union Packing Coin- 
pany claiBa the rigbt to use the labels they now use on ail canned salmon 
they shall hâve packed in the year 1884." 

Ob iDeceraber 2, 1885, the.aompany and ite assignée, by separate 
deeds, eonveyéd certain re^ property in Astoria, presumably the caiji- 
nery, tothe défendants, and on the same day the former made a bill of 
sale to them of a lot of personal property and piaterial, such as usually 
pertains to a cannery, including "one hundred thousand salmon labels, 
rnoxciorless, (used by Union Packing Company on salmon canned]) also 
aH and singular our right, title, and interest in and to corporation's trade- 
mark, boxTbrand, and label used in packing salmon." ; 

It is ohargèd in the bill that. the défendants, on November 6, 1886, 
plaeed atleast 1,850 cans of salmon, with thèse labels on the cans, in a 
warehouse at Astoria, for export to domestic or for eign ports, as oppor- 
tunity might offer; and that, if the défendants are permitted to ^export 
said fish, the reputatioû and value of the brands of salmon représented 
by the plaintiffs will be much injured and depreciated in the markets 
of the World, and plaintiffs thereby greatly and irrpparably damaged; 
and it is admitted in the aflSdavitof the défendant Elmore that 654 cases 
of salmon bave been label«d by the défendants with copies pf the label 
àboveudesctibed,: and stored for export as alleg^j and it wçiS; also ad- 
mitted en the argument that thç fish therein<were taken, in the Tillamonk 
river, and not the Columbia. 
i The défendants contaid that the label, asa whole, constitutes a trade- 
- mark^' intwhich; they bave, the exdtisiye. property* but that the words on 
, îtiha n^ishand of the tebel d« not cooslstuts such jjiftFk; and, that,» if; they 
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might, not having been recorded as provided by statute, (Gen. Laws Or. 
659,) the plaintiffs cannot claim any right to the exclusive use of them. 

Generally, words in common use may be adopted as trade-marks, if at 
the time of their adoption they were not employed to designate the same 
or like articles. The office ' of a trad&-mark is to indicate with certainty 
the origin or ownership of the article to which it is affixed. Qinal Go. 
V, Clark, 13 Wall. 322; Browne, Trade-Marks, §§ 39, 144. 

But the plaintiffs do not and need not claim that the words " Wm. T. 
Colémàn & Co.,Sole Agents, San Francisco, Cal., U. S. A.,"constitute 
a trade-mark, or that, abstractly considered, they hâve any exclusive 
right to the use of them. Their claim is that by means of thèse words, 
80 placéd and used, the défendants are guilty of a false and fraudulent 
représentation, to their injury as well as that of the public. 

After a careful examination of the Bubject, and particularly the discus- 
sion contained in the interesting work cited by counsel for défendants, 
(Browne, Trade-Marks,) I am/satisfied that my impression at the argu- 
ment is correct. This is not a case of trade-mark at ail, but one of a false 
use ôf a label, with intent to injure the plaintiffs as well as the public. 

No one éver had or could bave the right to use so much of this label 
as représenta that the plaintiffs are the agents for the sale of the fish in 
the can on which it is placed without thé plaintiffs' consent. The right 
of the Union Packing Company to the use of thèse labels originated in 
the contract with the plaintiffs, by which the latter were oonstituted the 
sole agents for the fish packed by the former; and whenthe relatioù ter- 
minated, and the accounts between the parties were settled, as appears 
by the agreement of August 9 and 23, 1884, the corporation, in effect, 
acknowledged that its right to the use of this label ceased, when it stipu- 
lated therein for the right to use the same after the cessation of such 
agency for thç pack of that season, which was then probably already la- 
beled. 

By the sale to them on December 2, 1885, of the labels on hand, the 
défendants acquired no more right to the use of them than the corpora- 
tion had. Doubtless they acquired the right of property in the material, 
and might make any lawful use of them. By cutting off the right-hand 
part relating* to the agency of the plaintiffs, they might use the remain- 
ing or descriptive part on cases of Columbia river salmon; buttouseeven 
that part of it on Tillamonk salmon would be a fraud on the public as 
well as ail persons engaged in the packing and sale of the former fish; 
and, if the léft-hand part of this label constitutes the kwful trade-mark 
of the Union Packing Company, the défendants, under the sale aforesaid, 
may hâve thé exclusive right to the use of it, unless the failureto record 
it under the Oregon statute will prevent them. 

The two parts of this label are distinct and separate. The plaintiffs 
make no claim to restrain the use of the descriptive part, and the agency 
part no one bas any right to use without their consent. 

The only purpose the dèfendanta can hâve in using the plaintiffs' part 
of this label is to avail themselves of the réputation the plaintiffs bave es- 
tablisbed in the markets of the world, as dealers in canned salmon; and, 
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even if their fish were in ail respects equal to those sold by the plaintifFs, 
still they would, by means of false représentations as to the plaintifiPs' 
agency in the matter, so far divert or appropriate the good-will of plain- 
tiffs' business, that has cost them time, money, and good conduct to es- 
tablish. 

However, the fact is the défendants' use of this label — at least, the 
agency part of it — on the fish in question in volves a false and fraudulent 
représentation calculated and intended to deceive the public, and injure 
the plaintifïs, by palming off on the former, in the name of the latter, 
an inferior article of salmon for a superior one. The défendants are not 
only seeking, by this means, to appropriate or trade on the good-will of 
the plaintiffs' business, but their conduct tends inevitably to injure or 
destroy such business. 

The défendant Elmore, in his affidavit, says that since the commence- 
ment of this suit he received an order from a merchant in Chicago for 
450 cases of this salmon; and adds that the party sending the order knew 
that it was not the Columbia river salmon. But he does not state that 
such party was also aware that the plaintiffs were not, in fact, the agents 
for its sale; that the label was false in this particular, as well as in the 
origin and character of the fish; and, if the party was truly informed on 
both thèse points, does it follow that he would inform the retail dealers 
and customers, to whom he might dispose of the fish, that it is not what 
it purportîs to be, but a spurious article, with which the plaintiffs hâve 
nothing to do? As was said by the chancelier in Coats v. Holbrook, 2 
Sandf. Ch. 597, in answer to a like attempt to palliate the immorality 
of a similar transaction: "The idea ispreposterous. * * * Labels, 
etc., are not forged, Counterfeited, or imitated with any such honest de- 
sign or expectation." 

The law of this case, considered as one of an unauthorized and fraud- 
ulentuse of this label, including the représentation that the plaintiffs are 
the sole agents of the fish on which it is placed, is well stated in Associa- 
tion V. Pim, 24 Fed. Rep. 149. 

The plaintiff was a brewer in St. Louis, and exported to South Amer- 
ican ports béer in bottles, labeled "St. Louis Lager-Beer," where he had 
established a profitable trade in that article. The défendant shipped béer 
from New York to the same ports, labeled in the same way, and there 
made sales thereof under the impression on the part of the purchasers 
that it was reaUy the béer of the plaintiff. 

On motion foraninjunction, (Circuit Court, S. D. New York,) the court 
held that while the plaintiff could not "hâve an exclusive property in the 
words 'St. Louis,' as a trade-mark, or an exclusive right to designate its 
béer by the name of 'St. Louis Lager-Beer,' yet, as its béer has always 
been made at that city, its use of the désignation upon its labels is entirely 
legitimate; and if the défendant is diverting complainant's trade by any 
practices designed to mislead its customers, whether thèse acts consist in 
simulating its labels, or representing in any other way his products as 
those of the complainant, the latter is entitled to protection. It is un- 
iiecessary, for présent purposes, to consider whether the complainant has 
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fV vûlid trade-mark, or càri hâve a technical trade-mark, în the name 6f 
' St. Louis.' It is suffident that it was lawful for the complainantto use 
that name to designate its property; that, by doing so, it-has acquiriâd 
a trade -which is valuablèto it; and that the defendant's acts are frauda- 
ient, and create a dishonest compétition, detrimental to thecomplainant." 

As to the right of a party to be protected by injunction against an un- 
lawfol compétition in trade by means of a simulated label, see, also, 
Browne, Trade-Marks, §§ 93, 95, 96, 538. 

The défendants hâve no right to the use pf this label, as against the 
plaintiffà, Èo far as it represents them as being the sole agents for their 
fish; and it is not only a fraud on the plaintiffs, but a gross imposition 
on the public, for them todo so. 

The injury to the plaiptifis arising from. the conduct of the défendants 
în this respect is one that cànnot be compensated for in damages, for 
they cannot be computed, and therefore they hâve no plain, adéquate 
remedy atlaw, and are entitled to relief in equity by injunction. Let 
an injunction issue restràitting" the défendants from using the right-hand 
division of the label, or so much thereof as represehts the plaintifiFs as 
being the agents for the disposition of the fish contained in the can on 
which itmay be placed. 



Oaby & MoEN Co. V. McKby. 
{CireiM Covrt, N. D. nunoia. January 0, 189a) 

1. OOHTRACTS— POBLIO POLIOT. 

A deol&ration averred that W., beiog solvent, and In no ezpectation of Insolvency, 
In order to secure an extension for payment Of a debt, and to dbtain crédit in a 
further omount, gave plaintitt judgment notes for $10,000; that, by agreement of 
plaintiS and W., the notes were deposited for plaintiff's benefit. with ï. ; that de- 
fendant, who was W.'s attomey, and knew his flnancial condition, and was présent 
at the time as W.'s counsel, agreed that, "in case W. should become involved in 
flnancial tronbles, or endeavor to secure other creditors, " he would notify T., in 
order fhat he might cause judgment to be entered on the notes; that five months 
af terwàrds, by the advice oi défendant, W. made an asslgnment under the laws of 
minois for the beneût of his creditors, under which assignaient his creditors re- 
oeived only 95 per cent, of their claims: that for a month prier to the asslgnment 
défendant Ttnew W. was in flnancial difflculties, bat failed and refused to notify 
plalntiff or T„ thns preventlng judgment from being entered npon the notes. Held, 
that the déclaration showëd a right of action against défendant, and was not de- 
murrable on the ground that the agreement between plaintlS and défendant was 
oontrary to public polioy. 

2, Insolvbnot— Pkbpbeencbs. 

The common-law right of an embarrassed or Insolvent debtor to prefer one or 
more creditors to /the exclusion of ail otbers still existe in Illinois^ except as re- 
stricted by the statute governing voluntary assignments. 

At Law. On demurrèr to déclaration. 
Shéldond; Shddon, for -phintiS. 
Jamiea B. DoolMe, for défendant. 

Gkesham, J. The déclaration avers that in November, 1888, H. W. 
■WethereU, a merchant of Chicago, was indebted to the plaintiff, for goods 
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Bold and delivered, in th&sum of $6,870.63; that he was then solvent, 
andl.continued to he solvent for more than five months thereafter;, that 
he W£^s possçssed of property largely in excess of his debts, and had no 
expectatioû of insolvency; that in order to ohtain an extension of the 
time of payaient of his deht to the, plaintifif, and crédit for the further 
gum of $3,129.47, he executed and delivered to the plaintiff his judg- 
œent notes for $10,000, payable one day after date", which notes, by 
agreement between the plaintifif and Wetherell, were deposited for the 
tjîe plaintiff' s benefit with E. B. Tolman, of Chicago; that the défendant, 
whp for sonie time had been Wetherell's àttomey, and was familiar with. 
his business and financiai standing, was présent as Wetherell's counsel 
at the time the notes were executed, and agreed, "in case said Weth- 
erell should at any time thereafler become involyed in any financiai 
troubles, or should endeavor to secure any other creditors," tjiat he would 
immediately notify Tolman, in order that he might at once cause judg- 
ment to be entered on the notes; that on May 2, 1889, by the advice of 
the défendant, Wetherell executed a deed of assignment, he being then 
insolyent, by which he conveyed to an assignée ail of his property for 
the benefit of creditors, in accordance with the statuts of Illinois govern- 
ing a^signments by insolvent debtors, under which assignment the plain- 
tifif and other creditors hâve receivçd net more than 25 per cent, of their 
demapdg against Wetherell, and cannot receive more; that, for more than 
30 days prior to the assignment, the défendant well knew the financiai 
difiBculties in which Wetherell was involved, and yet failed and refused 
to notify either the plaintifif or Tolman of the same, and thereby pre- 
vented judgment from being entered in the plaintifif's favor upon the 
notes deposited with Tolman; and that, if the défendant had given prompt 
notice of Wetherell's condition, judgment would bave been entered against 
him in time to secure a lien upon property amply sufiRcient to bave paid 
the entire amount due the plaintifif. Judgment is demanded for $10,000. 
The défendant demurred to the déclaration, and in support of the 
demurrer his counsel urged that the contract set ont in the déclaration 
provided fora secret. lien, of which the other creditors were ignorant, 
and that the défendant was not bound to observe a contract which 
obliged him to do what was contrary to public policy, and in violation 
of the statute of Illinois goveming voluntary assignments. The demur- 
rer is based upon a misapprehension of the averments in the déclaration. 
The common-law right of an embarrassed, or even an insolvent, debtor 
to prefer one or more creditors to the exclusion of ail others still exista 
in Illinois, except as it is restricted by the statute which governs vol- 
untary assignments. By that statute, assignments by insolvents of ail 
their property are required to be for the equal benefit of ail creditors. 
Préférences in such instruments are expressly prohibited. There is noth- 
ing in that or any other statute of the state which makes it illégal for a 
person involved in financiai trouble to secure a créditer by a mortgage 
or other lien upon ail, or only part, of bis property. Certainly it is not 
Ulegal in this state for a debtor possessed of property largely in excess 
of ail his liabilities, with no expectation of insolvency, to exécute and 
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deliver to one of his creditors, or to a third party for the cfédîtor's ben- 
efit, a judgment note for the amount due, upon which judgment may be 
entered in case the debtor thereafter "becomes involved în any financial 
troubles, or endeavors to secure any other creditors." In order to obtain 
further extension upon his existing indebtedness, and additional crédit, 
Wetherell executed the notes, and he and the défendant entered into the 
agreement with the plaintiff. Wetherell was then solvent, and remained 
BO for more than five œonths thereafter. The défendant then was, and 
for some time had been, Wetherell 's counsel, and, as such, had become 
acquainted with his business affairs, and would, presumably, continue 
to be acquainted with them. It was ûot contemplated that Wetherell 
would become insolvent, and the défendant stood in èuch a relation to 
him that the latter would not probably become involved in any financial 
trouble withoUt the defèndant's knowledge, for which reason the plaintiff 
naturally accepted and relied upon the defèndant's agreement to inform 
Tolman, should any thing thereafter occur which would make it Tolman's 
duty to the plaintiff to cause judgment to be entered upon the notes. If, 
in pursuance of the agreement, judgment had been entered before Weth- 
erell's insol vency , there cduld hâve been no doubt of its binding force. If 
judgment had been. entered after Wetherell became insolvent, and the 
plaintiff had demanded the entire assets in payment, a question might 
hâve arisen between thé plaintiff and the other creditors. But we are 
not dealing with a controversy between the creditors of Wetherell. The 
defèndant's agreement was part of the considération for which the plain- 
tiff extended the time of payment, and granted additional crédit to Weth- 
erell; and, instead of keeping his agreement as the défendant should 
hâve done, he deliberately broke it, and now endeavors to escape liability 
on the gronnd that the arrangement entered into at the time the notes 
were executed was contrary to law. Courts cannot be expected to regard 
with favor such défenses, especially when set up by members of the bar. 
It is not at ail probable that Wetherell became insolvent in a day, or 
that the défendant was kèpt ignorant of the embarrassments that preceded 
ultimate insol vency. Bv failing to give timely notice to Tolman, the de- 
fendant violated his agreement, for which the plaintiff has a right of 
action. What will be the proper measure of damages need not now be 
considered. The demurfer is ovemiled. 
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McVicKKB V. American Opeea Ce, (National Opeea Co., In- 

tervenor.)* 

(Circwlt Court, N. D. Illinois. Deoember 8, 1889.) 

C0BP0BA.TI0N8 — InSOLVENOT — KiOHTS OP CbBDITORS. 

"Where an insolvent corporation reorganizes under a new charter and a différent 
nanie, its property is still liable for its debts, though transferred to the new corpo- 
ration for a valuàble considération. 

At Law. 

Condee <fc Rose, for plaintiff. 

Isham, Idncoln & Beale, for défendant. 

Gresham, J. On August 5, 1886, James H. McVicker commenced 
his action ia asmmipsii against the American Opéra Company for breach 
of its coutract for the use of his theater. On September 8, 1886, at a 
meeting of the directors of the American Opéra Company, the question 
of forming a National Opéra Company was discussed, and the following 
preamble and resolutions were unanimously adopted: 

"Whereas, for the purpose of promoting a biglier musical éducation in the 
United States, it is désirable that the principal cities should co-operate upon 
a uniform and équitable plan for establishing a national opéra, Besolved that 
a National Opéra Company be formed, in which each city having a local Amer- 
ican Opéra Company shall be represented by directors in proportion to its cap- 
ital, and hâve proportionate ownership and voice in its direction ; Resolved 
that the présent American Opéra Company, Limited, will co-operate in Jihis 
movetnent byappropriate reorganizution, transferring its property to the Na- 
tional Company; and Besolved that a local company be formed for New York 
city on the same basis in the National Company as the local American Opei'a 
Companies in ail the other cities." 

In pursuance of thèse resolutions, th>e National Opéra Company was 
organized, ùnder the laws of New Jersey, with a capital stock of $500,- 
000, and a certiiicate of organization was filed in the oiïice of the secre- 
tary of state on November 26, 1886. At a meeting of stockholders of 
the American Company on November 29, 1886, two contracts, which 
had been âpproved at a meeting of the directors on the 22d, were sub- 
mitted. One of thèse contracts provided for a lease of the entire prop- 
erty of the American Company to the National Company for one year 
for $25,000, and the other provided for the sale of the same property to 
the National Company, at any time within one year, for $375,000, 
namely, the $25,000 already referred to as rental, and $350,000, to be 
paid, either in cash, or the stock of the National Company at its par 
value. On the lastrnamed day, namely, November 29th, at a meeting 
of the directors of the National Company, a resolution was adopted ap- 
proving of the proposed agreements, and authorizing and directing the 
executive committee to pay the $25,000 under the lease, and take pos- 
session of the projterty. The lease was accordingly executed by the offi- 

^Béported by Louis âoisot, Jr., of the Chicago bar. 
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cers of the respective companîes on the same day, and on the followîng 
day ,the pptional agreem^^it vas also executed. AU, the ,co?!;uiï)e8, -scen- 
ery, and other property of the American was embraced în thé lêase, and 
the National undertook to perform ail the con tracts of the American, and 
for that purpose continued ifa ita serticè the employés, singers, artists, 
etc., of the American. The capital stock of the American was $250,000, 
and with a few exceptior).s its stockhôldefs and ofBcé'rs became stôckhold- 
ers and offloers of the iNational. On December 7, 1886, the gênerai 
manager of the American Company was at Chicago, with its property, to 
give an opéra, and two days later the lease was presented to him, and he 
was requested to furnish an inventory of t.he property embraced in it, 
and stencil on the same, or the packages contàinîng it, the name of the 
National Company. Up to this time Gottschalk had been the custodian 
of the property of the Ain^rican Company, and he -was now employed 
to serve in the same capâcîty l'or thé National. Thé $25,000 rental was 
paid at Chicago at oraboût this time. On December 13, 1886, McVicker 
sued ont an attachment in aid ôf his then pending suit, and the writ was 
levied on part of the property embraced in the leaSe, afid on the next 
day he commènced a second suit for breâch of aiiother similar contract, 
and sued out an attachment in aid of that suit, which, on the same day, 
was levied oQ other property embraced in the lease. On December 14th 
the National Company fU|lly exercised lis option to purchase the prop- 
erty, and notified the Anaerican Company of that fact, and delivered to 
it $350,000 of the stock of the National. 

The American Company was insolvent when the resolutions were 
adopted on September 7th, and the eVidence shows that it remained so 
until Marcb followîng, when, in a suit brought against it in New York, 
a receiver was appointpd. It transacted no business after the National 
Company was organized, which also became insolvent, and in a suit com- 
mènced against it in New York in the fall of 1887 a receiver was ap- 
pointed. Instead of holding its assets as a fund for the payment of cred- 
itors, it being insolvent, the American Company caused the National 
Company to be organized for the purpose of trausferring to it ail of the 
former's property. Indéed , the resolutions adopted on September 7th 
pontemplated a reorganization of the American Company under another 
name, without essential change in object or purpose, which was done, 
and the business proceeded just as before. 

The language of the resolytions adopted on September 7th leaves no 
rpom for doubt as to wh^at was cohtemplated by the directors of the 
American Company. By the second resolution it was declared that the 
Company "will co-operate in the movement by appropriate reorganiza- 
tion, and tranafer of its property to the National Opéra Company;" and 
by the third resolution it was declared "that a local company be formed 
for Kew York city, to bpon the same basis in the National Company 
aa' the local opéra oompanies in ail the other cities." The new cdmpany, 
wien organized, was expected to take the place ôf the insolvent Ameri- 
can Company, and succeed to ail of its righta, and the latter become de- 
funct. If it was contemplated that tjie American Conjpany should con- 
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tîntie în business as a local company in the city of New York, in co-op- 
eration with the new company, why provide in the third resolution for 
the organization of another local company for the same place? The évi- 
dence clearly shows that after the reorganization of the new company, 
the American transacted no business. An insolvent corporation can- 
not thus reorganize, and hold its property against creditors. Even if 
this scheine was not intended to hinder or delay McVicker in the prose- 
cution of his suit and the collection of his debt, — ^and I do not hold 
that it Was, — it had that effect, and the law présumes that the nec- 
essary conséquences of an act are intended. On the theory that the 
American Company and the National Company were distinct légal enti- 
ties, the latter was not ignorant of the condition of the former. By the 
lease, the American Company disposed of ail its property for 12 months; 
and, whether the $25,000 was a fair rental or not, the insolvent lessor 
could not thue place its property beyond the reach of creditors. Instead 
of holding its assets in trust for creditors, as it should hâve done, it be- 
ing insolverit, the American Company endeavored to place them where 
the creditors, for a time àt least, could not so readily reach them. The 
first attachmënt appears to hâve been levied before the sale was consum- 
mated under the optional agreement; but, however thàt may be, the 
property was properly seized under both writs. Findings hâve already 
been announced of the amount due McVicker for breach of the two con- 
tracta. 



Clbayeb V. Traders' Ins. Go. 

(Circuit Court, E. D. MUiMgcm. Becember 80, 1889.) 

1, COSTB— Il!f Fbdebai, C0UBTd^C!0STS bbfobb Rbhotau 

' In cabesiremoTed from the âtate court, oosts accrueâ prior to Buoh removal aro 

taxable upon final judgment hère. 
S. Samb— booicBt S'BB. 

The docket fee of $20, faaable upon a trial or final hearins, is taxable but once, 

and tl^en only upqn that ezamlnation of the law or facts whloh résulte in the final 

dispdsitton ôf the case. It ia not taxable where the jury has disagreedt 
(Syllàbug bvOie Cowrt.) 

On Appeal from Clerk's Taxation of Costa. 
C. P.Blackfior plaintiff. 
It. D. Norrisy for défendant. 

Brown, J. Défendant appeals from the followîng items of costs ta:3:e<l 
against it by the clerk : 

1. Côsts accrued in the slate court prior to the removal of the case 
hère. The action was originally begun in the circuit court for Tuscola 
county, was tried there twiee, was twice carried to the suprême court, 
(32 N^ W. Eep. 660, 39 N. W. Rep. 571,) and reversed, and was then 
removed to thia court upon the pétition of the défendant, where it was 
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also tried t^^i<!e (ante, 711) before à. verdict was reached. It has aîways 
been customary in tlie two districts of this state to allow the prevailing 
party bis costs in the state court up to the time of removal. This point 
was expressly passed upon by my predecessor, Judge Longyeae, in Wolf 
y. Insurance Oo., 1 Flip. 377; and it appears from bis opinion thât Judge 
"WiTHEY had made a similar décision in the western district. It is true 
a différent rule seems to obtain in the second circuit, (Clare v. Banh, 14 
Blatchf. 445; Chadboume v. Insurance Co., 81 Fed, Eep. 625,) but the 
propriety of sucb allowance in this district is toc firmly establisbed to be 
now disturbed. It is true thèse costs are not contempkted by sections 
823 arid 824, but, in our opinion, thèse sections were intended to apply 
only to cases originally commenced hère. There is no doubt that cases 
removed from the state court are taken by this court in Che précise con- 
dition in which they leave the state court, and that ail orders made and 
rights accrued will be respected hère. WéHams v. Oonger, 125 U. S. 397, 
8 Sup. Ct. Rep. 933; Loomia v. CarringUm, 18 Fed. Rep. 97; Davis v. 
Mailroad Co., 25 Fed. Rep., 786; Bryant v. Thompsmi, 27 Fed. Rep. 881. 
We see no reason why an inchoate right to costs which must ultimately 
become perfectéd by the entry of a judgment should not fall within this 
category. As the plaintiff originally began bis action in the state court, 
and was forced into this forum against bis will, it is manifest injustice 
that he should be put to any pecuniary loss by sucb action, and we 
should not so construe this statute unless ita language inexorably de- 
manded it. This exception is overruled. 

2. The taxation of a double docket fee of $20. The case was tried in 
May last, and the jury disagreed. The question is whether the plaintiff 
is entitled to an attorney's fee of $20 upon this trial, as well as upon the 
second trial, which resulted in a verdict. In the case of Stove- Works v. 
Perry, (unreported,) decided in 1879, in which the verdict on the first trial 
was set aside, it was beld that the docliet fee was taxable but once, and we 
see no reason to change our opinion. We decided this oase upon the au- 
thority of Deâekam v. Vose, 3 Blatchf. 77, 153, in which it was held that 
the docket fee of $20 was taxable but once. This ruling was repeated by 
Mr. Justice NmsoN in Faetory v. Corning, 7 Blatchf. 16, though the facts 
upon which tbik disallowance was made do not appert from the report 
of the case. In Straf&r v. Carr, 6 Fed. Rep. 466, an attempt was made 
to tax a docket fee upon a trial wherein the jury disagreed, and it was 
beld by Judge Swing that the docket fee applied only to trials which re- 
sulted in a verdict and judgment. This case is precisely in point. 
There is no conflict between itand The Bay City, 3 Fed. Rep. 47, wherein 
I held that the right to the docket fee attached as soon as the trial was 
begun, althougb the case was discontinued before it was concluded. It 
is merely necessary that the language of Judge Swing be read in connec- 
tion with the facts of the case, to see that there is no want of harmony 
in the two adjudications. In Goy v. Perkim, 13 Fed. Rep. 111, it was 
eaid by Mr* Justice Qeay, Judge Lowell concurring: 

"We are bf opinion that, upon tbe face of the statute, the intention of 
the législature is manifest that it is only wiiere some question of law or faot 
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involved in or leading to the final disposition actually made of the case has 
been aubmitted, or, at least, presenteci, to Ihe considération of the court, that 
tberè can be Sald to hâve been a final hearing which warrants the taxation of 
the solicitor's or proctor's fee of $20." 

Tn this case it was held that where an order was obtained dismissing 
a bill with costa, without notice to the défendant or considération of the 
case by the court, the docket fee of $20 should not be allowed. ïn 
Huntress v. Toivn of Epsom, 15 Fed. Rep. 732, it was held by Judge 
Clark that, where there had been two trials of a case, the first of which 
resulted in a disagreement of the jury, and the second in a verdict, 
but one docket fee of $20 woUld be allowed. This case is also directly 
in point. I am aware that some récent cases in New York announce 
a différent rule. Schmieder v. Bamey, 19 Blatchf. 143, 7 Fed. Rep. 
451; Wooster v. Handy, 23 Fed. Rep. 49. But we do not find this con- 
struction of the statute to hâve been adopted in other districts. The 
Michigan authorities are no guide to us in this connection, since by the 
express language of the statute an attorney's fee is allowed for "every 
trial" of issues of fact. How. St. § 9004. The language of the New 
York Code is the same, and for that reason the cases cited in Schmieder 
V. Bamey are inapplicable. By section 824, the docket fee is allowable 
"on a trial belbre a jury," "or on a final hearing in equity or admiralty." 
It has alwàys seemed to us that the words "trial" and "final hearing" 
contemplated in each case that examination of the law or facts which re- 
sulted in the final disposition bf the case. We bave always understood 
the law to be as stated by judge Deady iaPisky. Hénarie, 32 Fed. Rep. 
427, that, "where a jury is discharged without a verdict, the proceeding 
is properly known as a mistfial; and, where a verdict is set aside be- 
cause it ought not to stand, the resuit is tUe same. The proceeding has 
miscarried, and the conseiquence is not a trial, but a mistrial." Upon 
the whole, while the question is not free from doubt, we prefer to ad- 
hère to the opinion originally expressed by us. This exception is there- 
fore sustained. 

v.40F.no.l5 — 55 
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SCBANTON SXBBL Co. «. WaBP's DetBOIT & LaKB SoPEKtOE LiHB. 
(Circwlt Court, E. D. Jlfichioan. December 3, 1889.) 

1, iKEnmANOE — CONTEAOT TO INSUBB. 

A promise to insnre, made by one who^e bnslnesB Is to Insnrei Is perf oxmed by is- 
; ètilng a policy. A like promise, mafceby oae wliOBe business is not to insure, is per- 
formed by ttae promisor procuring a policy in somé responsible company to tlie full 
Insùrable value of tbe propérty. 

S; SAMB— ASBEÏiMEK'r BT Caskieb vo lirscBB. 

: Hénce, 'wbere a transpOrtation cowp^y agreed to carry a certain cargo, and to in- 
, sure tbe saine, it was held to bave substantially satisfied its obligation by causing 
the cargo to'be insured to tbe full amoUnt of the loss sustained. < i :- 

& 'Same-^Estoppei* ' ' , ■/ 

- FlaintifC intrusted certain oargoes pf rails to the Erie Railroad, to carry to Buff alo, 

and forward thence to Duluth.by water. Défendant contraoted wlth the agent of 

the road'at' itTew York tO darr jr: thetu frota BufFalo to Duluth, and to insure them. 

' ' It procured c^rtificates of insur»Dçe tOrbe issned, and deposited them with the agent 

. of the road ai BufCalo, of whom it receivéd thé cargo, but had no direct dealing with 

'the plaintifC. Held. ttiatthe reoeipt^d rétention of thèse certifioates by the agent 

of the road, without objection, e^topped the plaintifC f rom objecting to the form of 

, the poUcies or the amount of thè Insurance. 

(Sj/WabiM byffte Court.) , i' 

This was jin action to recover danaages for tlie loss and îiijury to a 
cargo of 357} tons of steel r^ls, whiph the défendant had agreed to carry 
ftom BufFalo tpSiaperior City, Wis., and toihsure against the périls of 
tl^e.sea. Thç ûi-st count of the déclaration averred that the défendant 
promised ftndifiçreedwïth the plaintiff to carry said rails from Èùffalo to 
Superior City,»ndalso toinsurethesafe c^rriageofthe rails as aforesaid 
against ail the périls of the sea; tha1j,|in pursuanceofçuch àgreement, on 
qraboutNovem^er 6th, the defepdant's steamer Northprherleft Buffalo 
•vrith the said cargo of steel rails, and before reaching. Snperior City was 
bniTnt and sunk, and her said cargo of rails therehy waslost, destroyed, 
or damaged; whereby défendant became indebted and lîable to pay the 
plaintifftheamountof siichloss. Thesecond count averred a paroi prom- 
ise with the plaintiff to carry the rails and also to procure insurance for 
the safe carriage of the rails, to their full value, against périls of the 
Bea. Breach, that the Northerner was bumt and sunk, whereby her 
cargo was lost and destroyed; that the défendant failed to procure insur- 
ance to the full value of said steel rails, according to its said agreement; 
whereby défendant became indebted to the plaintiff in the sum of $5,000. 

At the request of the parties the court found the following facts: 

(1) Flaintifî is a manufactarer of steel rails, doing business at ScrantoQ, in 
the state of Pennsylvania. 

(2) Défendant is a commou carrier of merchandise between ports upon the 
Great Lakes, and is the owner and proprietor of the steamer Northerner. 

(3) Early in September, 1886, plaintiff, which had sold a large amount of 
rails to the Northern Pacific Railroad Company, deliverable at Duluth, Minn., 
and Superior City, Wis., made application to John S.Hammond, gênerai 
freight agent of the New York, Lake Erie & Western Railroad, at New York, 
for a rate on 2,500 tons of steel rails to be shipped from Scranton to Superior 
City. He named a rate from Scranton to Buffalo, delivered on tbe docks of 
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tberoâà. Aboût theisàttie'titae Capt-EberWartli tttan^getof the defenc(anfc 
lirié, dalled updn Mr. Hammond; and agreed upon a ratQ, of two dollars per 
ton fréiH Buffalo to Superior City, and he (W«rd) was to insnre the same on; 
the Iakes. Ward did not know tben, nor at the time pt the loss, to wbpn^ the 
rails belonged. • ,. 

(4) It is the custom for managers and agents pf transportation companies; 
upon the Iakes to take put pplicies of Insurance iu respoijaible companies, run- 
ning to 'them8<>lve8 as agents, for accOunt of whom it may concern, and cov-, 
eting ail such cargpes as their customets may désire tp baye inpured. IJpon 
the récéîpt pf any such cargpes the agent issues a certiflcate payable to him- 
self fprtbe benefit pf whom it inay concern, specifying the cargo, the ampiint 
insured, the name of vessel, and tbe port frpm and to which it is tP be carried. 
In pursuance pf such custom, the British- America Assurance Company, on 
May 12, 1886, issued to Gapt. Ward, the defendaat's manager, an open pplicy, 
a bopy 6f which is hereto attached.* 

(5) Tbe first sbipmeat under the cPntract witb Hammond was made OctP* 

> Cargo Polloy, , No. 188. 

take. '• ■ 

Thb BBiTisH-AuaBiOA AssuBAiTCB Co., or Toronto, Ontario. 

By tWs poUcy of Insurance, on àccount oX Eber Ward, Ag't, 
, For account.Of, whom it may conoem : 

Do make iosurance, and cause the several pérsons indorsed thereon, or in book attached 
bereto, to be Insured, upon ail kinda of lawlul groods, wares, merohandisei ând produce, 
Uiden on board the good vessel or vessels, beat or boats, railroad or carriage, lost or 
not lost, at and trom ports and places, to ports and places, on a lawf ul and regular route 
and voyage, for the several atttounts, and at the rate» as herein indorsed, subjeot to the 
conditions of this poliey, or of any ooutract proposition «overed by this polloy, acoordiug 
to their true intent and meaning. 

Begînning thç adventure upon tbe sald property from and immediately following the 
loading thereof , at tbe port or place namea in this indorsement, and so shall contimle and 
endure until the sftme shall arrive and be safely landed at the port of destination, and 
not to exceed f orty-eight hourft from the time of arrivai, 

Touching the adventures and périls which the said Britisb- America Assurance Com- 
pany is contented tO bear and take upon itself, they are of the lakes, rivers, canals, rail- 
roads, ares, jettisons, and aU other périls and misfortunes that bave or shall corne to 
tbe bttrt, détriment, or damage of the said property, or any part thereof, ezcepting ail 
périls, losses, or misfortunes arising from the want of ordinary care and skill iu load- 
ing and stoWing the cargo of or in navigating the said vessel, from theft, barratry, or 
robbery, or other legally ezcluded causes. And, in case of loss, or misfortune, it shaU. 
be lawful and nécessary to and for the insured or insurer, their agents, factors, serv- 
ants, and assigns, to sue, labor, and travel for, in, and about tbe défense, saféguard, 
and recovery of the said goods and merohandise, or any part thereof, without préjudice 
to this Insurance; nor shall the acts of the insured, or insurers, In recovering, saving, 
and preserving the property insured, in case of disaster, be considered a waiver or an ao- 
ceptance of abandonment, nor as alBrming or denying any Uability under this polloy, but 
such acts shall be Considered as donc for the beneflt of ail concerned, without préjudice 
to the rights of either party; to the Charges whereof tbe said company wlU contribute 
to such proportion as the sum herein insured bears to the wbole value of the property 
sO insured. Moneys and buUion, promissory notes and other évidences of debt, books 
of account, Writteb securities, deeds, or other évidences of title to property of any kind, 
are not covered by this poliey, unless expressly defined as so insured. 

And, in case of loss, such loss shall be payable in thirty days after satisfactory proof 
thereof. Froof of interest of assured in said property and adjustments shall be made 
and presented at the of&ce of this company; ail sums owing by theassured to this com- 
pany bëing flrst deducted or secured to the satisfaction of this company, before such 
loss shall be paid: Provided, always, and it Is further hereby agreed, tbat if the said 
insurer shall uave made any other Insurance upon the property aforesaid, prier In date 
to this poliey, then the said British-America Assurance Company shall be answerable 
only for so much as the amouut of such prier insuranœ may be peflcient towards fully 
ooveringthe property hereby insured; and the s£dd British-America Assurance Com- 
pany shall retumthe premium upon so much of the sum by tbem insured as they shall 
be by sucb prier Insurance ezonerated from. And, In case of any Insurance upon said 
property subséquent in date to this polloy, the sud British-America Assurance Com- 
pany shall tièTiUrtheless be answerable for tbefoUextentof tbe si^by themsubscribed 
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ber 7th, tbrongb Henry L. Ohamberlaln, of Buffalo, the agent of the défend- 
antlnits transportation business, and alao the agent of Capt. Ward in bis 
Insurance business. The succeeding shipments were made October I2th» Oo- 
tober 15th, October 19th, and Novémber 8d. Thèse shipments were idl con- 
Bigned to G. E. Bailey, engineer of the Eastern Minnesota Kailroad, Superior, 
Wis., and ail arrived in safety. Upon making such shipments in each case, 
Chamberlain made out a c^rtificafce of insurance, in the form hereto annexed, 
upon blanks signed by Ward as agent of the British-America Insurance Com- 
pany, under the policy above named. Thèse certifleates were sent by him to 
O'Shea, agent of the New York, Lake Erie & Western Railroad at BufEalo, 
from whoni the Obnsignments were received. Thèse certifleates were retained 
by O'Shea, and were never sent to the plaintifï or to Hammond. 

(6) Oh Novémber 8, 1886, a shipment was made upon the propeller North- 
erner of 357 J tonS of steel rails. The an nexed certiflcate was issued by Cham- 
berlain upon the blank furnished by Ward for $11,797, and sent to O'Shea. 
This was at the rate of $33.83 per ton, the value of the iron being $38. This 
certiflcate was retained by O'Shea until July, 1887, when it waa delivered to 
the agent of the plaintiff. 

(7) In the course of the voyage through Lake Erie, and about Novémber 
12th, the Northerner took flre, burned to the water's edge, and sank. Her cargo 
was subsequently raised and delivered. Of the entire 357| tons, 20 tons were 
worthless, and a total loss. Their value, at $38 per ton, was $760. The re- 
maining 337Jton8 were sold, at$25 per ton, to the Northern Paeiflc Railroad, 
and this was their value. Conseijuently upon this portion of the shipment 

hereto, without right to clalm contribution from suoh subséquent Insurers, and shall 
aocordlngly be entltled to retaln the premium by them reoeived, in the same manner 
as if no subséquent insurance had been made. And, lu case of loss or damage to the 

Eroperty hereby insured, this company, its agent or représentative at or nearest the 
rst port of disoharge, shall hâve prompt notice of same, and shall hâve every oppor- 
tunlty_ and facUîty for asoertainlng the cause, extent, and amount of damage, by Per- 
sonal Inspection, appraisal, or sale of the damaged property. 

It is also agreed tnat the property be warranted by the insured free from any charge, 
damage, or loss whloh may arise in conséquence of a seizure or. détention for or on ao- 
count of any illicit or prohibited trade, or any trade in articles contraband of war. It is 
ftirthermore hereby expressly provided that no suit or action against this company, for 
the reoovery of any Claim for loss or damage, upon, under, or by virtue of this policy, 
sliall be snstalned in any court of law 6r equity, unless such suit shall be commenced 
Within the term of tWelve ùionths next after the loss or damage shall oocur; and in 
case any such suit or action shall be commenced, after the expiration of twelve mbnths 
nezt after such loss or damage shall hâve occurred, the lapse of time shall be taken and 
deemed as conclaetive évidence and conclusive défense against the validity of the claim 
thereby so attempted to be enforced. 

It is also agreed and understood that, in case of loss or damage under this policy, the 
assured, in claimlng and aooepting paymént theref or, hereby, and by that act, assigns 
and transfers ail his or their right to daim for such loss or damage, as against thé car- 
rier, or other person or persons, town or corporation, or the United States or foreign 
goVernments, to this company, and to prosecute theref or at the charge and for account 
of this company, if req.uestea; to inure to their beneflt, however, to the extent only of 
Wleamount the loss or damage and attendant expenses of recovery, paid or Incurred by 
the said British-America Assurance Company; and any act of the insured, waiving or 
transferring, or tending to defeat or deorease, any such claim against the carrier, or 
«Uch other person or persons, town or corporation, or United States or foreign govorn- 
utents, whether before or after the insurance was made under this policy, shall be a 
cancellation of the llability of tliis company, for or on account of the risk insured for 
which loss is daimed. 

'And it is understood and agreed that this company or its agent shall hâve free ac- 
dêss, at ail reasonable hours, to the booics, accounts, instructions, and correspondence. 
o't the assured, oontaining statements of , or which relate to, shipments and receipts 
odvered by thlspolioy; and this p'oliôy may be deolared void by either party, on giving 
a written notice to that eSect to the other party, but without préjudice to any shipment 
or llability made or incurred, prior to- the service of such notice. ■ ; ; i : 

Deek dafaoeSi It is understood that prdperty covered by thistpolioy on lake vessels 
Bhail be under deelc, unless otherwise speoiâed and oharged for addlôosally in the in- 
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there was a loss of $13 per ton, or $4,388.50. Plaintifl bas tbereby suffered 
damages in the amonnt of $5,148-50. 

The following is the certificate referred to in findings 5 and 6: 

No. 6,762. Lake Cargo. $11,797, 

S . BaiTisH- America Assurance Company, Toronto. 

^ g BUFFALO, Nov. 8, 1886. 

â . c '^^^^ certifies that Eber Ward, manager, is insured under and sub- 

fi S ^ i^'^^ ^^ conditions of laite-cargo policy No. , in the sum of 

(q .^.| eleven thoiisand seven huiidred and ninety-seven dollars on three 
5 a œ 6 liundred iifty-seven and one-half tons steel rails, shipped on board of 

^ w -g propeller Northerner, , $11,797, at and from Buffalo to Su- 

^ ^ 2 perior, Wis. Loss, if any, payable to assured or order on return of 
£* this certificate. This certificate is not valid unless countersigned 
g ^ by the autliorized agent of the Company at place of issue. 
-<i ^ 0. W. Elphicke&Oo., General Agents. 

^ . J. J. HiGMAN, Marine Manager. 

'-'"-' Eber Ward, Agent. 

James 0, Smith and John H. Bissell, for plaintiff. 
Dwight 0. Eea^ord, for défendant. 

Beown, j. The first count in the déclaration charges the défendant 
transportation company with having agreed to carry and to insure. The! 

dorsement tbereon, and deck cargoes are insured against total loss of packages only. 
The minimum rates of such loss to make a claim shall be ten per cent., except sait, 
■which shall be twenty per cent, of the whole number of packages insured on deck, and 
in ail cases, on deck nsks, to be free from damage by wet, breakage, leakage, Or ex- 
posure. 

WaiTanted by the Insured free from any claim for loss or damage arising from civil 
commotion, selzure, détention, or the conséquences of any hostile act of the United 
States or foreign governments; also from any loss or damage from piracy or letter of 
marque, or the acts of any govemment hostile to the United States. 

Warrantedj by the insured free from any damage or injury, from dampness or frost, 
heatiiig, sweating, steaming, change of flavor, or being spotted, discolored, musty, or 
mouldy, except caused by actual water contact with the article damaged, and to be free 
from liability for leakage, on molasses or other liquids, or breakage of articles Uableta 
break from their own nature, unless occasioned by the périls insured against. If the 
voyage aforesaid shall hâve been begnn, and shall bave terminated, before thedate of 
this policy, then there shall be no return of premium on account of such termînation. 
No shipments to be oonsidered as insured until approved and indorsed on book attaohed 
hereto, by Eber Ward, Ag't, the agent of this company at Détroit, Mieh. • 

This policy Is subject to the usages and régulations of the port of New York in ail 
matters of ad justment and settlement of losses and averages not herein otherwfise dearly 
speoified and provided for, as may be stated by a compétent and disinterested adjuster 
of marine losses, to be designated by the insurers ; but no damage to be paid unless 
amounting to five per cent. 

It is understood aod agreed, as one of the conditions under which this policy is issued 
and indorsement inade thereon, that, if the Insurance is procured by any person or péri 
sons other than the assured, they shall be deemed the agent or agents of the assured, 
and not of this company, in any and ail transactions relating to this Insurance. 

And it is hereby understood and agreed, by and between tbia company and the as-, 
sured, that this policy is made and acoepted in référence to the foregoing terms aud 
conditions, whion are hereby declared to be a part of this oontract, and are to be used 
and resorted to in order to détermine the rights and obligations of the parties hereto, 
in ail cases not herein otherwise specially provided Ipr in writing. 

In witness whereof the Britlsh-^ America Assurance company hâve caused thèse prés- 
ents to be attested by their manager at Toronto. But this policy shall not be valid un- 
less countersigned by C. W. Elphicke & Co., gênerai agents of the Britlsh-America 
Assurance Company at Chicago, III. 

Attested: J. J. Hioman, Marine Manager. 

Countersij^ned at Chicago tUs 12th di^ of May, 1886. 

C. w. Elphiceb & Co., General Agents. 



second couiit difiGarSi ;froia theifiist «uly in its averment of agreeraent to 
carry and to procure inmrance to the fuU'v'àlue of the tails. The-agreement 
was an çpa^o,r^e(t^ptsyeen^a^lplo^d, agent of the Erie road, at New York, 
anfj ,W»r<ï ) tbe manager of the d efe^idant line . While the conversation is 
somewhatdifferefitly etated by theiiiwo witnesses, I am satisfied,and hâve 
found as'à fact, tbat Ward agreed to carry the rails, and to insure them, 
at two dollars per ton. The nieanîng of those wotds, then, becomes a 
question oï instruction fof thè court. Did Ward thereby intend that the 
defèçdant wansportation company should insure thèse personally, or was 
it.tbç irutentioû that he, acting as agent for this line, should procure 
them tobe inaured in some responsible company? The authorities rec- 
ôgnize a cleaT distinction between a contract of insurance and a contract 
to insure, iîi the fact thàt the former is executed and the other is execu- 
tory. In the one case the aotîoii: is'ltpon the contraôt for the loss or dam- 
age sustaîned under the risk,^h')[le in the other the action is forabreach 
of the contract for not insurîng, and the measure of recovery is the loss 
' Bustained thereby. The weight of authority is thàt a paroi contract to 
insure will be enforced in equity even though the charter of thé company 
requires its con tracts of insurance to be in writing; the courts holding to 
a distihètld&'laetween an executory and executed contract, and that the 
charter pro'visibnscan only be hdd to apply to the latter. This was the 
construction given by the suprême court of the United States to a stat- 
ute of Massachusetts in Insurance Co. v. Insurance Go., 19 How. 318. 
See, also, Insurance Co. v. ShaiJt}^ S^ U. S. 574; Sanboni v. Insurance Co., 
16 Ôray, 448; Mrst Baptist Church v. Insurance Co., 19 N. Y. 305; Wood, 
Ins. § 11; May, Ins. § 23. Mpst ofthe cases in which the distinction 
is taken hâve arisen in actions against fire insurance companies for fail- 
ing to issue pblicies in which the nieasure of damages is the same as if 
a policy had been issued. In sueh cases the courts would naturally in- 
terpret the contract to insure a^a contract to issue a policy in the défend- 
ant company; but, where the promise is made by a person or corpora- 
tion whose business is not to insure, the authorities indicate that it is sat- 
isfied by thé promisor's procuring a policy in some responsible company 
to the value! 6f the property insured. There is no doubt that when a 
factor receiveS goods on commission, with instructions to insure, he sat- 
isfles thosë instructions by procuring policies in a responsible company. 
Mechem, Ag. §§ 510, 1011. And it is difficult to see why a différent 
construction sbould be given to the receipt of goods under an agreement 
to insure. Thus, in Johmon v. Campbell, 120 Mass. 449, it was held 
that a letter issued by a fàrria ,qf commission merchants, inviting con- 
aignments of goods, and stating that they "will be covered by insurance 
a,s soon as received in store," diÛ ilôt im port that they were personally 
to be the insurers of such goods, and that the agreement was performed 
by their obtaining ireasonable and prôper insurance against fire. The 
court' observes: 

"The circular issued by the flrm of Johnson & Co., inviting consignmenta 
of goods, doès not import that they personally were to be the insurers of such 
goods against fire., . It is simply a promise that the goods shall be insured, or. 



in tlie languàge of the circular, • shall be covered by insurance as soon as re- 
ceived in store.' A promise to insure is fulflUed by obtaining a reasonable 
and proper security against a contingent loss. The commission whicb they 
"were to charge upon sales was to compensate them for ail their charges for 
guaranty, for effecting and maintaining insurance, and for certain incidental 
expenses, and services attending the réception and care of property that should 
be consigned to them." 

In the case under considération the promise was made by an incorpo- 
rated navigation company whose business is to carry, but net to in- 
sure. Indeed, it is questionable whether a contract of insurance would 
net be beyond the scope of its powers. The évidence of custom ea- 
tablishes the fact that thé managers of such companies provide them- 
selves with what are termed "blank policieS," running to themselves 
as agents, for account of whom it may concern; in pursuance of which 
they issue àertificates upon ail such cargoes as their customers may wish 
insured, deriving an incidental profit by the usual commission upon 
such certificates. Beyond this, the finding shows that four cargoes had 
previously been shipped under precisely the same circumstances; that 
similar certificates were issuçd and deposited with O'Shea, and received 
by him, without objection. To the argument that O'Shea was not the 
agent of the plaintifî to receive such certificates or to insure the cargo, it 
may be said that the cargo was intrusted to Hammond, acting as agent 
of the Erie road, to carry to Lake Superior and to insure; that neither 
Chamberlain norWard had any dealingswhatevef with the plaintifi", and 
I think discharged their entire duty in the matter of insurancsi by issu- 
ing certificates, and deliverîng them to the party of whom théy received 
the cargo. The contracts to carry and to procure insurance were pràcti- 
cally one contract, which was made with the Erie rdad, and plaintijBfhas 
no right now to step in and say that he is not bound by its acts in that 
connection. We think the receipt and rétention of thèse certificates by 
O'Shea must be held to estop the plaintifif frôm making any objection to 
the fôrni of the policy or to the amount of the insurance. 

Aside from this, however, it is not shown that the plaintifi^s loss was 
not fully covered by an insurance of which he was entitled to take the 
benefit. Had the loss beeh total, there might bave been some question 
whether the obligation to insure would be satisfied by any thing less than 
an insurance to the fuU insurable value of the property; but, as the in- 
sur9,nce was more than double the loss sustained, it is diSicult to see how 
the plaintifif was prejudiced by failure to insure to its full value. The 
policy is in the usùal form of cargo policies,— the form which bas been in 
«se upon the lakes for 20 or 30 years, — 'âhd the provision against suit 
after one year is now so invariable in insurance policies. that thé qourt 
certainly càhnot take judicial notice of the fact that it is uQusual. The 
same remark may be made with regard to the provision concerning proofs 
of loss. Had thèse proofebeen promptly made, as soon as the plaintifif 
was informed of the loss, and suit begnn within ayear, we see nothing 
in the way of a recovery. It is true that the certificate was issued in the 
name of "Bber Ward, Manager," and the loss, if any, payable "to assured 
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or order; "but the policy ran to "Eber Ward , Agent, " " fer account of whom 
it tnay conoern;" and there is no question that, under thè authorities, it 
may be ilîown whose interest wasintended to be insUréd, in the same 
manner ifté if the plaintiflPs name had been mentionéd. Extrinsic évi- 
dence may always be resorted to for the purpose of aseertaining the in- 
terests intended to be covered. Lee v. Adsit, 37 N. Y. 86; Castiier v. In- 
mrance Co., 46 Mich. 15, 8 N. W. Rep. 554. A policy upon a cargo 
in the name of A., "on account of whom it may concem," or with other 
équivalent terms, will inure to the interest of the party for whom it was 
intended by. A.;; provided he, at the time of effecting the Insurance, had 
the requisite authority from such parties, or the latter subsequently 
adopted. his, act, {Hocher v. Robimm, 98 U. S. 528;) and, if an agent 
procure a. policy of insurance in his own name, either the agent or the 
principal may sue thereon, (^Waring v. Insurance Co., 45 N. Y. 611.) 
, , From the above statement of facts we find, as a conclusion of law, that 
the défendant bas performed the coritraet set forth by the plaintifif in his 
déclaration, and is entitled to judgment. 



ScHLEsiNGEB et oî. w. Sbebebgek, Collector.* 
, (Clr<yuU Court, JV. D. Illinois. July 18, 1889.) 

CtrsTOMS DtrriÉM^M^L AssnïiOATtos'— S±iNa i>»BsE>Bi>. 

, SMn8djç0«i8|ad-with thehair on,an4j?ewedtogetlierlnpiece9l8Inches wlde, and 
from 86 to 48 Inches long, and ùâed Indtfferentiy as rugs, mats, sleigh robes, and 
OvercoàV MiUtnltigs, are dutiablë as "sklns dressed and finished, "•under clause 461 
of Heyl's Ailrangement of the Çustoms Act of 1883, and.not as ".rugs, " under clause 
87S of s^d' Arrangement, whlch expressly refers to wool ànd woolen goodë. 

At Law. 

Shuman & Defirees, for plaintifTs. 

W. G. Evoing^U. S. Dist. Atty., and 0. H. Harris, Asst. U. S. Atty., 
for défendant. 

■ Blodgett, J. Plaintiffs imported a quantity of skins dressed with the 
hairon, which wereinvoicedas "Ohinesegoatskins." They were tanned, 
sd as to make the skins soft ànd pliable, and consisted of small pièces of 
Skin sewn together, so as to make parallelograms of about 18 inches wide, 
and from 36 to 48 inches long. The collector assessed them for duty as 
"rugs," under clause 378 of Heyl's Arrangement of the Customs Laws, 
at 40 per cent, ad valorem. The plaintiffs paid the duty so assessed un- 
<ler protest, daitiiing that they should ha,ve been assessed as "skins dressed 
and finished,"ietc., under clause 461 of Heyl, at a duty of 20 per cent. 
ttdvalorem. 

The proof shows that thèse goods are sold to some extent for the pur- 
pose of foeing used as floor rugs; that they are also sold for door mats 

' >Keported by Louis Boisot,Jr.,oftl)« Chicago ban 
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and vestibule mats, and are sometimes used for sieîgh and carrîage robes, 
and for trimming for overcoats, and such like uses. I do not think, from 
the proof, that the skins in question were necessarily intended to be used 
in the shapes in which they were sewn together when imported, but that 
it was expected that they might be ripped apart at the searas, and ap- 
plied to the différent uses for which they were in demand, either in the 
natural colors of the skins themselves, or after having beei^ dyed and 
lined. It therefore seems to me that thèse articles are not so exclusively 
used as rugs, and applied to that use, as to make thëm dutiable as^" rugs." 
They fall natarally within the law, and, it seems to me, wilhin thespirit, 
of the provisions of clause 461, as "skins, dressed and finished," and in 
that condition are adaptable for varions uses besides that of rugs. The 
clause under which the collector assessed them for duty is found in 
Schedulè K, which in terms is intended to include "wool and wookn 
goods." Gertainly, thèse are neither wool nor manufactures of wool, 
but come much more nàturally within the group of goods called "Stin- 
dries," provided for in Schedulè N of the act bf 1883. The mefefact 
that thëy are used, or may be used, by some people for rugs does not 
hecèsSàriiy bring them within the opération of the provision of the law 
which provides for a duty où "rugs" in the group 6f wool and wookn 
manufactures. The goods in question, it is trù€, may be, and to soïae 
extent are, ùsed on floors in the manner that rugs are used; but this 
does not niake them dutiable as "rugs," if they are elsewhere specifically 
described and provided for; and it seems to me they are so described attd 
provided for under thé terms "skins, dressed and finished," in clause 
461 ; and, when so described, the use to which they may be applied 
does not détermine their classification or rate of duty. Suppose they 
had been tanned into leather, I take it there would be no pretext btit 
what they would be dutiable as leather in soine of its forms, and not as 
rugs, although some persoh might buy and usé théra in place of rugs. 
I am therefore of opinion that the goods should hâve been assessed uïi- 
der clause 461 at a duty of 20 per cent, ad valorem,, and the issue is fOund 
for the plaihtiS's. 



Keaby et al. v. Magone, Collector. 
(Circuit Court, S. D. New Yorlc January 9, 1890.) 

ODBTOMS DOTIBS— CLASSimOATtON— SULTB BOOKS— PaRCHMBNT 8LA.TB8. 

"Blote books,^ viz., mémorandum books of which paper is a component material, 
of various skes, from 8x3 iacbea to 8x5 iacbes, in lengtb and breadtb, having two 
covers, and from one to three leaves of paper, coated with a black surface, capable 
of being written tipon wlth slate-pencil; and''parchment'Blates,'' being llk^jnâM 
composed of paper, in one or more folds, and covered wit^ a white composition, to 
be writteù Upon wlth lead-pencil, — f ôund by the jury to be dutiable under Scbéâule 
H of the tarife act of March 8, 1SSS, as "Paper, manufactures of, or of which paper 
is,aoQmponent material,n,otspeciallyenumerated or provided tor in this actj fif teen 
pat centuM àd valorem, " (Taria Index, new, 888,) and not under schedulè Ni as 
^card^ctuies, pooket-books, sheH-boxes, and ail similar articles, of whateveBmatç- 
ri»I compq^ed, and by whatevername known, not speci»Uy e>numerated or provided 
foif Ui tnu act, thirty-âve pet centum ad valorem.'' (là. 410.) ' ' ' 
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Ail.aB'i,-! .,.:!• ■'■■•■. 

Suit.tQ yeicover 4uties allegqd totave been illeg^lly exacted by tbe de- 
fendant, sqollector of the port of New York. It was proved upon the 
trial th^tthe plaintiffs, in the, yew 1886, imported fronj Germany cer- 
tain if <)ods in voiced as "SlateBooks" and as "Parcbment Slates;" that 
the date ihoofesweire of vaxious aiz^, from 3 inches loi^g by 2 inches 
broad tQ 8i inches in length by, 5 inches in breadth; that they were com- 
posedôfpaiper, a,nd containedeqe, two, or threeleaves, likewise of paper, 
andiçovered with a blackcoating or surface, suitable tO; be written upon 
With# slat$-pencil; that spimeof thèse books contained a small slate-pen- 
oil, aud.that.Others did not; that thèse articles wereknown in the trade, at 
and pîàçiçtOi the passage of the taçiffact of 1883, as "SlateBooks;" that the 
ao-csajjed ':^ Parcbment glatçs? were likewise composedof paper, folded 
once. orLtwioe, and coverçd FHha wbitecoating orsupfaçe, suitable to be 
written OfiiQQ with a leadTpencil; that ail thèse article were assessed for 
duty at 35 per cent, ud mi^m, nni^v, thp aboye-quot^di provision of Sched- 
ïÛB N(T£^jSFIndeXjjieWj<410)of thetariffactof Jilarch?, I883,and that 
plaintiffsipaid theidutieSiiqjader pjrotest, clainiing that ]the said articles 
were du^iable under Schçdule M, abpverquoted, (Id, 38^) at 15 percent. 
ad vahtmkt W ''manufaçtui;^ of : whiçb paper is a i cqmponent material," 
etc. Thetid^letidaftt pï&yed by trade witnes'sea tbatpocljet-books were 
ofdiffftrpfttipaJterials and. pf varions sizes, suitable :^ Ifwt carried in the 
pocket; and; put in evidense a pocket^book, knçwnj^such.in ^hf trade 
at and piJM»)!; to the passade qf the tariflfactof 1883» ivbich pocket-bpok 
çontained, ibesides the;q$ual, oompartments for mpney^,papers, etc., tvïo 
leaye(8, çoiVefsd'With a jwhite silicate sprface^ suitable for the writingof 
inepiorapd.a3° l,ead-pencil,##id withafinnall Jead-Bençil proyided for that 
,ptirposei *, JJeffsadant alsQ ;put in «vidençe an artidefkpown tp the trade 
in and pEipç ftOfl888 as fta''isaFd-cas^;bppk-slate," wjthicoveirs pf îeather, 
oonta^niogia pocket foif qards, and two or three shgietB of white silicate 
coated paperj, with a smali; pencil foroi^çmGfanda. , Eiçfsndant's witnesses 
hprpved citoti çard-caees were of diffeçept^ sizes and o^ various materials; 
that shell-boxes were made of paper or other substance, decorated with 
small shells; that such boxes were of différent sizes, from 2 inches square 
and a couple of inches deép, to 12 inches square, and were used upon 
ladies' tables to contain small articles. 

(Stonfey, CfcirAe (SrSwiitA, (foi plaintiffs. '" ■ , f/f 

Edward Milchdl, U. S. Atty., and James T. Van Renssélaer, Asst. U. S. 
Atty., for deféfiaaht. 

, . LACoMBBi j., (cAargwig jttry.) Paper is a substantîal componerit of 
:'ifoe àri|çOi9,'|^po,rtèd hè|^^^ fall withijt^.'tlieeihutnératiôn of 

f/^588th|)iaragraph oftheitariÊf, as manufactures of paper, or of which 
jpaperii^JljÇj^^porient^'p^^^ pay i j^tHy' pnly of 15 per 

cent. i'tmliBss' they are^found elsewhere speoificaîly enuraerated ia the 
tà^fiftii" ^^ift^feadaûtyaims, that tî)^^ so foupfl'în the ,4I0th para- 

■graph, wMciffprovides for a duty of 35 per cent. on"card-ea8es, pocket- 
booËà',SlfelîîBb"xë?t and ail" sîni|làr .articles, of whate*er ,ïii*t^ï^al com- 
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posed, and by whàtever name known." Of course thèse acts are to be in- 
terpreted in accordance with tfaè ûiiderstanding of the mercantile commun- 
ity,«fid-you hâve therefore been informed by the witnesses called by' 
both parties as to what the trade understood by the terms "card-cases," 
"pocket-books,"and "shell-boxes" at the time when this act wis passed. 
And both sides hère agrée that thèse articles werenot atthattimeincluded 
in those spécifie désignations; that they are not card-cases nor pocket- 
books iiOr shell-boxes. Theclaim of the défendant, however, is that 
they are articles similar to one or other of those particular trade articles 
thus enuraerated. Similarity is not absolute likeuess, and does not ex- 
clude the idea of différence. Likeness excludes the idea ofJ différence. 
Similarity indudes only the idea of casual likeness; and, in determining 
in this case the question of similarity, one important élément which is 
usually tàken into considération is to be omitted, to-wit, the matërial of 
which thèy are composed. The paragraph expressly provides fpl articles 
similar to card-cases, pocket-books, or shell-boxes, no mattef of what 
matërial they may be composed. In determining, then, the question 
whether thèse articles are substantially similar to a card-case, a pocket- 
book, ora shell-box, you are to take into considération the other élé- 
ments which go to make up the similarity of oiie object to ahpther. 
With regard to each one of thèse articles, which ate of différent sizeà, and 
somewhat différent shapes, yoici are to consider, in determining its sim- 
ilarity to the pqcket-book, card-case, or shell-box of commerce, its fprm, 
its shape, its Bize, its weight, its organization, or the co-reiation of its 
parts; its use; and adaptability to use, with due regard to 'thé relative 
prominence bf its différent parts, and to the relative importance bf its 
différent ijsçé, if it subserves more than a single ui^e. , Appl^ing thàt test, 
if you should reach the conclusion that thèse articles, or any of them, 
are similar to card-cases, pocket-books, or shell-boxes, as they were known 
to the trade when the act of 1883 was passed, then your verdidt will be 
for the défendant; if you do not reach that conclusion, your verdict will 
be for the plaihtiff; and if you find a similarity as to certain of thé arti- 
cles, and a dissimilarity as to ôthers, then you may render a verdict for the 
défendant as to suçh of the articles! as you find to be similar, and a spécial 
verdict as to those articles which you ând not to be similar. 

Verdict for plaintiffs. 



BiSHOP et aZ. 0. BoMAïNE. 
i (CtrcMit Court, B. JD. JTew Forfc. Jtily la, 1880.) 

TÀsaans to» Ijtvïntions-tCoïîstbuçtion or CLAiMTrSoLBBkjNo Machinxs. 

Claim 1 of létters patent No. 109,577, granted to Williàni B- Bishop, November 29, 
1870, for ftn improTemënt in machines for soldering can-caps, wblbh desoribea 
«Tbe ring'Or cup shaped soldering tool, d, for S(ild8rin^ thé caps upon cans, sub- 
atantially.as b^reia sdotva and, desorlbed,'' mu«t,be limited to a nucbind arrangea 
to woirk in tpe manner desorlbed in view pf tbe prlor KngUsh patent» to OarsQnt 
ForbéBJ àiid Hébert for hand soldering tdola, with tUe part corifâ'spib'iidlag tO Q 
"ring ôr oup-shftped. " '■ ' " " • • i 
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In Equîty. 

Bill hy Bllen L, Bîshop, as admînîstratrix, and Charles E, Dexter, as 
administrator, of William B. Bisbop, deceased, against John Bomaine, 
to restrain infringement of patent. 

Ernest 0. W^b, for plaintiffs. 
■ David A. Burr, for défendant, 

Blatchfokd, J. This suit is brought for the infringement of letters 
patent No. 169,677, granted to William B. Bishop, November 29, 1870, 
for an improvsement in machines for soldering can-caps. The spécifica- 
tion and drawings are as foUows: 

"To ail whom it «aay coneern : Beit known that I, William B. Bishop, of 
Brooklyn, in the «ounty of Kings and state of New York, hâve inventeda 
Qew;aDd useful improvement in machines for soldering can-caps; and I do 
bere'by déclare thât the following isa full, clear, and exact description thereof, 
Vliicb will enàblè oth«rs sklUed in the art to m^ike and use the same, référ- 
ence belng hâd to the accompanyitig draMngs, forming part of this speciflca- 
Mon.ln whioh flgaré Ils a sidé viewôf my improved machine, partly in sèo- 
tibn. ta show the construction.:!' l'igure 2 is a horizontal section of the same> 
takon through the lîwe, «, «, Eig. 1. Siroilar letters of jrefeNnce indicate cor- 
responding parts., ily invention bas for its object to fui;:nish a simple, eonr 
veijient. aiad efEeCtive machine for soldering caps upon sheet-metal cans; and 
it cqnsists ia the construction and cdËibination of varions parts of the machine, 
as bereinafter more fnlly described. A is the lower platform of the machine, 
WMcb is sectirely attached to and supported by legs, B, of such a length as to 
Eaiséthe machine to a convenient height. C is the uppér platform, which is 
^nuetotedto the platform. A, and supported bythe rods, J>, whioh hâve screw- 
threads cpt upon one or both ends, tp recei ve nuts, which :are scre wed upon the 
said rods, oneaheve and pne beloweach platform, as shown in Fig. 1. This 
«ibnstructian éÂàbles thé two plattorips to be adjusted at a greater or less dis- 
tance apalt, àbcôYding to the heigbt bf the çans to be soldered. E is the f ur- 
ùace, in which' thèflrë is formed tô béat thé soldering tool, and which is pro- 
vided withia détachable eover, and with openings to admit the air to support 
combustion, and for tbeescapeof tbesmokeand otherprpduct^ of combustion, 
^ is theheater, w'hiqh is a bar ofcasÇ-^iron or other suitable, material. placed 
yértically in the oenterof the fumace, E, with its lower end resting upon the 
(seûterof the platform, C. The heatér.F.ia connectedwith the soldering iron, 
G.byascieW, which passes throughahole in the oenterof the platform, 0, 
and which is formed «pbn éither the heater, F, or soldering tooi^ G, and screws 
into the other of said parts, so that the soldering tool. G, may be kept bot by 
beat condiicted to it from the heater, F. The soldering tool,' G:, may be made 
ofcopper, wrought-iron, cast-iron, or other suitable material; and its face is 
concaved, to receive the cap tobe soldered, and to give a ring-shape to its 
edge that cornes in contact with the solder around the edge of the cap. The 
cap is held in'place upon the ca»;: whilebeing soldered by the rod, H, which 
passes down through thè heater, F, ami soldering tool. G, sothat its lower 
end rests upon the said cap. The upperend of therod^vH, is weighted, to 
enable it to hold the cap securely in place while being soldered. I is the table, 
upon which the càn fs set lobeôpérated Upon, wherè it is Secured in pl^ceby 
^il^i:, J, yhich iS:ciityed. to receiVe the cah betweenits àrms, whereit is 
held by the Hasticity of thé «aid arms ; the ends of said arms being curved out- 
Ivard slightly to allow the can to be conveniently forced into place between 
tbenli. The in Jdd.le part of the élastic or spring bar, J, ïs attached to thé up- 
jer eûdof the support, X, the lôwèr énd of which is seéured to the table, I, 
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near one edge, by a screw, .which passes through a slot in the lower end of Ihe 
said support, K, and screwa into the said table, I, as shown in Figs. 1 and 2, 
Bo tliat the position of the said bar, J, may be adjusted according to the size 
of the can. The table, I, is made circular In form, and is seourely attached 
to the upper end of the vertical shaft, L, which passes down through and re- 
volves in the lower platform. A, and in a support, M, attached to said plat- 
form, A, in such a way that the said shaft may hâve a vertical movemenfc 
through its bearings. The lower end of the shaft, L, rests and revolves in a 
Btep pivoted to the end of tlie lever, N, which is pivoted to a support attached 
to the platform. A, and to the puter end of which is pivoted the upper end of 
the Connecting rod, O, the lower end of which is pivoted to the treadle, P, the 
inner end of which is pivoted to the floor, or to suitable support, and the outer 
end of which projects into snch a position that it may be conyeniently reaohed 
and operated bythe operatorwithhis footto;raise the canto thesolderiugtool. 
To the shaft, L, is attached a bevel-gear wheel, Q, the teeth of which raesh 
into the teeth of the bevel-gear wheel, E, attached to the shaft. S, which re- 
volves iii bearitlgs attached to the platform. A, and to the end of which is at- 
tached a crank, T, by méans of which thé vertical shaft, L, is revolved; Ihe 
wheel, Q, being connected with the shaft, L, in such a way as to carry the 
said shaft, L, with it in its révolution, while allowing the shaft to hâve a free 
vertical movement. If desired, several sets of tables and soldering topls may 
be connected with the same crank-shaft, so that a number of can-câps, may be 
soldered at the same operatibri. Having thns described my invention, I claiini 
as néw, and désiré to secure by letters patent: (1) The ring or cup shàped 
soldering toi)l. G, for soldering' the caps upon cans, substantially as hérein 
shoWn and described. (2) The revolvjng ta,ble, I, having also ayertical move? 
ment, in oombination with the ling or cup shaped soldering tool. G, substanr 
tially as hereln shown and described. and for the purpose set fortli. 0) Thé 
combination of the adjustable elâstic holder, .1, K, with the reVÔîViJig table, 
I, substantially as herein shown and described, and for the purpose set forth; 
{4) An improved machine for soldering can-caps, formed by the combination 
of the platform, A, feet, B, adjustable platform. G, adjusting and supporting 
rods, D, furnace, E, heater, T, ring or cup shaped soldering tool. G, weighted 
holding rod. H, table, I, adjustable holder, J, K, shaft, L, lever, K, treadle, P, 
gear-wlieels, Q and R, shaft. S, and crank, T, with each other, substantially 
as shown and described, and for the purpose set forth." 

It is not contended that any claim but tHe first lias been infringed. 
An examination of the spécification shows that Bishop did not under- 
stand that he had invénted, orsought to daim, anything buta machine, 
or parts of a machine, to bè operated in it with the mode of opération 
set forth. He says that his invention has for ils objéct to furnish "a ma- 
chine," and that"it consista in the construction and combination oif varî- 
bus parts of the machine,, as hereinafter n^pre fùliy described." A fur- 
nace, in which to make a fire, surrounds a longitudinal vertical hôllow 
metallic heater, F, which is heated by the fire, and communicatçs its 
heàt, by conduction, to the soldering iïoû or tool, ©, which is also of 
métal, ànd has a concave face, into Which the cap. to be soldered fits. 
The cap is held in place while being soldered by a rod, H, which passes 
down through the heater, F, and the soldçring tool, G, and reste at ite 
lower end on the cap, its upper end being weighted. The soldering 
tool is stationary, and does not rotate or revolve. But the can is set on 
a t^hle betowj which is arranged to lift it for the opération,, apdthen 
Ibw^cit agaihyithe table bpiug. circular, .a.nd: set on, the upper end of^ 
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vertical shaft, whîel&i 'revbWs horîzontâlJly, and éarrîes tbé'oan arôund in 
contact, at its top, with'thelower end of the tool. ., 

There is no suggestion, in the spécification of the use 6f the soldering 
tool, G, as an independent movable hand tool, to be nsed apart frpm 
the machine, and apàrt from a revolving can. Moraover, the "ring or 
cùp shaped soldering tpol, G," as défined by the terms Of the specifica- 
tion and claims,,is confined to the part lettered G, and does not include 
the heater, F, or tte rod, îî, or any of the other parts specified in the 
fourth claim. The first daim, therefore, in claiming "the ring or cup 
Bhaped soldering tool. G, for soldering the caps upon cans, substantially 
as herein shown and described," claims only the cup-shaped or concave 
part, which is at the lower end of the lieater^ F, and whoUy below the 
platform, G, and claims it only as à tool in the machine of the spécial 
form defined, and fixed ]with référence to a revolving can. The défend- 
ant has no machine; . His entire apparatas is a hand tool, the part of 
which corrésponding toihe metallio heater, F, is of wood, and the ap- 
paratus is moved and rotated by the hand to do the soldering. Although 
the part of the flpparatus A*?hich corresponds to the part. G, of Bishop, is 
concave, and its edge.hàs a ring shape, yet hand soldering tools with the 
part correspondinjg to Q, "ring or cup shaped," existed, in the prior En- 
glish patenta to Garson and Forbes and Hébert. Hencethe part. G, 
daimëd in the firat claim, must be limited to that part arranged to work 
in the machine iti the manner described in thé spécification, and the 
daim is not i&frin^ed,:by the défendant. The biÙ ^ diitoissed, mth 
Costa. ... 



, ; Ihhàuseb 0. HAtjsBmus. 

(Circuit Cov/rt, S. D. New Tork. January 3, 1890.) 

t, PatbnTs POB Inventions— Validitt^Waichmak'b Timb Detbotok. 

Letters patent No. 170,443, issued Nevémber 80, 1875, to WiUlâin Imhanser, for 

watcfamàn'S time detector, Is valid, vr'tien Umited to tbe combination wiih a wàtoh- 

. . tnan's time detector containlng clobk-work, paper dial, and appa^tus for pricklng 

, the same, of meolianiBin for deteotingand "reoording any illioit opènlng of the case. 

SS, Samb— Infkinoembnt. 

8atd patent la inf ringed by a devlce whi&h records the f act of Qpening in the same 
vray by the prick of a needle on tbe dial,; and in whioh the needlo is operated and 
moved in the same vray as in th6 pàtentéd machine. 

Ih Equity. 
'Bill by Elise Imhauser against Otto EiHausburg, for infringement of 
fetters patent No. 170,443, issued November 30, I875j to William Im- 
hauser, for watchman's tinùe detector. - il 
*\i[; «. BrièSCTi, for complàinarit. 

Ednkn ITi Brown and JuTim S. B&wen^ for défendant. 

' liAtiOTiBis, J. • The pirior state of the art does not warrant any broad 
Constiractioni <>f the ëomplainant'is pfttent. It must be limited to the de- 
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tails of the mechanism described. Though thus limited, however, in- 
fringement of jt ia none the less plain. Both articles (complainant's 
and defendant's) are watchman's time detectors of the same shape and 
size, contairiihg olock-work, paper dial, apparatus for pricking the same, 
and, combined therewith, mechanism for detecting and recording any 
illicit opening of the case in which the whole apparatus is contained. In 
both articles the fact of opening is recorded by the prick of a needle on 
the paper dial. In both the needle is mounted at the free end of a spring, 
lying parallel with the dial, at a short distance from it; the needle being 
perpendicular to the paper dial on which it is to make its record. In 
b6th articles there is arranged in the hinged cover a projection with 
notched or caiii head. When the côver is opened or closed, tWs notch 
or cam, by movement across the free end of the spring, causes the needle 
to move towairdsi the paper fàr enongh to punch a hole in it. After the 
cam ornoteh haa passed beycmd the free end of the spring, the latter, 
bearing the needle, résumes its normal position. The similarity between 
thèse twé structures approaches dosely to absolute identity. ; 

When limited to the combina tion with a watchman's time deteçtç>r of 
the particular mechanism above described, the évidence does npt disdose 
any anticipation of complainant's apparatus. Thousands of thèse ar- 
ticles bave, been sold; both sldes insist that the public accepta them; 
and there seems: to be quite eis mucb ii^vention in devising thçm as was 
held suffieientto;sustaiBi the f&tmia in Pahnerv.Johnston, 34 Fed. Rep. 
337; Bcddwm y. OonwayCoiy Z5 Fed. Rep. 519; and Safe-DepodiPo. v. 
Gas-IÀght ©bw, 39 Fed. Rep. 273. The évidence of prier piiblic iise^by 
Abrahani Newman of watehnàan's docks with gafety locks, anticipating 
complaiûant'a invention,, is unsatiafaçtory and unconvincing. Seçree 
for complaiuant. 



/Bisssrmks v. Ainsworth Bôilbb & Pipe Govbring Co. i 

! (CWeéU CourtiD. Délaware. Januaiy 18, 1890.), , 

1. Patents iob Inventions — Invention — Casino fob Stbam-Pipb. ' . 

' ' The flïst clMm .oi lebtera pàteùt No. S76,044i isisued to Peter Holt lor osips for 
«team-pipe, Apiril 17, 18â3, viz., "the combination of a pipe and pipe-clotb^g with 
a cap made in two parts, for emhracing both the clothingr and jSlpe, " is Volft, 'as oôv- 
'•' erine any cap ioi pdv^A-ag the end of a pipe caisin^, li beihg'admitted'thiît tbelon- 
^ilditial diVlslda'of sedtiOhai oaslngs' for pipes wàs old.' ;. 
8. Same— Anticipation. 

, The devioe, oonsisting of a cap made Iq two parte, each p^rt consistlng of a semi- 
,, annular pièce adapted to fit over the plpe-clothing, a smaller sèmi-anmilai- pièce 
adapted to fit ûver the pipCj and a beveled (semi-annnlai') Connecting ^îé<Je, is an- 
tKiipàtaâ— sé noveltybeihg elaimed for the longitndinàl diVision-^-by patent to 
- Harris 71^800, Novenîbër 26, lS67i whlcb shows a protective iacket, with one cylin- 
drioal portion embraoingtjhe pipe, aiiid anpther the non-conductiog material, and a 
conical Connecting portion, âna by mode! of patent to Biker 159,453, ï'ebruary 3, 
1875, showlhg à métalllc ca^ f or embracing t>ipe^vering8. 

înEquity. p^,J^n^ hearing^ BîU 'by Samual H. Bërtyman tô re- 
stràin the infrîngèirieht'ôf patent' Né. 276,044. 
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t/ej'ome Cartr/, for complaînant. 

Hëiiry; û. Qonrad and Arthur S. Braume, for défendant. 

Walés, J. This suit is brought for the infringement of letters patent 
No. 276,044, dated April 17, 1883, issued to Peter Holt for "a new and 
useful iraprovement in caps for steam-pipe clothing," and by him as- 
signed to the complainanti The first claiin of the patent, and which is 
the only one involvéd in this Controversy, reads as foUows: "The com- 
bination of a pipe and pipe-clothihg with a cap, D, màde in two parts, 
J for embracing both clothing and pipe; substantially as set forth." In- 
fringement is alleged in référence to this claim and to no other. The 
complainant contênds thàt this claim covërs broadly the idea and device 
of a new coûibinatiôn in thè state of the art for preventing the disintegra- 
tion of the ends of the non-iconducting clothing with which steam or 
hot-air pipes are often covered. The défense is anticipation and uon- 
' infringement. ' 

Various methods aild oontrivances had been in use, long before the 
date of Holt's patent, for ïiôvering steam and other pipes, in order to pre- 
vent the radiation of heaf éjom steam-pipés, and to prevent freezing in 
watér-pîpes. The ordinaty inéthod was to silrround the pipe with a cov- 
éring ebmposed Of non^cdndûoting material, such as hair, felt, or as- 
bestds, secured to the pipé by meanS of an exterior canvas or metallic 
Goverîng. In adjusting thié côvering at the joints of a pipe, or where it 
was désirable to liavè écÈess thereto, or at any points in the pipe where 
branches were let off, it beicattie necessarjt that a portiofa of the côvering 
' should be removed 80 thàt the pipe could be laid bare. Such exposed 
ends or portidnè -of the côvering had to be protected to prevent the ends 
froni disintegrating and falling out. The usual means employed were 
to tie down the exterior canvas over the end of the côvering, and bind it 
down to the pipe by twine or wire. Numerous devices and expédients 
hâve been invented for the purpose of effectually côvering such pipes, 
and mfiny patents were .produced in évidence by the défendant to show 
wbat was old in this Une at the date of the application for the Holt pat- 
ent. The spécification in the Holt patent describes his device and it» 
object as follows: 

''^'My invention, however, is net restricted toany kindof clothing, for ail 

' Inodetn pipe-wrappings are apt to become disintegrated at the points where 

jthej' are necessarlly eut away for exposing the pipe wherever it Is neceasary 

to make attacliments thereto. In order to prevent this, ï use an annular cap, 

D, made in two exactly similar parts, as best observed in the prospective view, 

^'.Fig. 3, each part consiating ôî a semi-annular pièce, d, adapted to fit on the 
.outside of the nop-çondijcting clothing, a Smaller semi-annular pièce, e, to fit 

< to the pipe, and the bevelèd Connecting pièce,/; the whole being preferably 
'cdmposed of sheet or caattuetal, and provided with lugs receiving bolts by 

': Which tlie two parts are sècUTcd togéther, 6o as to incluse the clothing of the 
pipe at and near the endof the sàme. The ^i}termediate beveled pieqe of one 
or both parts of the cap is of such a length tbat ttie beveled pièce of one will 
ov^rlap.tihatofi the other, therelByipreventiïi^ ail expoaure of the endof the 
clothing, which, béing thus contained witbih thè cap, is not liable to be disin- 
tegrated." 
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The defendant's device, and for which letters patent No. 340,073, dated 
April 20, 1886, were secured, consists of a casing for pipes, and is com- 
posed of two cylindrical sections of sheet-metal, each section being made 
of two half cylinders, which are placed around the pipe to be inclosed, 
with their edges meeting. Adjacent sections overlap each other, as in 
the case of ordinary stove-pipe sections. The longitudinal edges of the 
halves of each section are bent outwardly, and locked together by strips 
of sheet-metal which hâve their edges bent inward. When the casing 
bas thus been put around the pipe, thie epace betweeri thèm is filled with 
a suitable non-conducting packing, such as asbestos or minerai wool. -, In 
orderto permit acçess to the joints of a pipe without removing the cas- 
ing, they are left exposed, and the casing is reduced at thèse points by 
à reduced section which is conical in shape, being, at its smaller end, of 
the diameter of the pipe, and expauding at its larger end to the dimen- 
sions of the rest pf the casing. This reduced section is composed of two 
parts, which are looked tc^ether in the same manner as those of the cy- 
lindrical sections. No novelty is claimed for the manner of constructing 
or adjusting thèse ou ter casings, except at those points where it may be 
necëssa;ry to separate the joints of a pipe, or to lower it without remov'- 
ing the casiiïg or disturbing the ends of the clothing. It is admitted, 
also, that the longitudinal division of the sectional casings and of the 
caps is not ôf modem invention. 

The only question, then, is, does the Holt cap corne within the défini- 
tion of a "new and useful improvement," in view of the prior state of the 
art? The first claim, as broadly made and insisted on by the complain- 
ant, includes everything in the nature of a cap for covering the end of 
a pipe casing. In other words, the Hojt patent is made to include a cap 
wïtich would fit over the end of a casing like the circular cover or top of a 
pill-bpx, with a hole in the center for the pipe to pass through. Substitut» 
métal for paper, and the cap and the cover are essentially the same. Such 
a construction of the claim goes very far, and practically defeats itself, as 
not being within the meaning of a "new and useful improvement." But, 
apart from this, it is very clear, from an examination of the defendant's 
exhibits, that the device of Holt, or its équivalent, had been in use before 
he made his application. The Harris patent, No. 71,300, dated Novem- 
ber 26, 1867, for "firô-proof packing for smoke and hot-air flues," (de- 
fendant's Exhibit No. 10,) shows a protecting jacket which bas one cy- 
lindrical portion embràcing the pipe, and another cylindrical portion 
embracing the npn-conducting material, and a conical uniting portion, 
thus constituting a cap protecting the end of the covering. The ônly 
distinction between this jacket, in the Harris patent, and the Holt cap, 
is tha,t the latter is composed of two parts having longitudinal joints, 
and the former ié made in one pièce. As already stated, no novelty 
is claimed for makihg thfe cap in two pièces. The Riker patent No. 
159,452, dated February 2, 1875, for "improvement in non-conduct- 
içg coyerings,", (defendant's Exhibit No. 14,) is accompanied by a 
model which shows a metallic cap for protecting pipe-coverings which 
éllibra,ce& the pipe and the pipe-covering in the same sensé that tbe dë- 
v.40F.no.l5 — 66 
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ifendant's cap embraçes both. There is therefore no originality in the 
JSolt cap, and the comp^ainant's bill must be dismissed. Decreeil ac- 
cordingly. 



Eeëd et al. ff. Smith et al. 
(Cifou^t Çotfrti JB. p. Mtehigm. January 6, 189l).) 

1. PaTBNTS ton iNTBîralOifJH-COHBTRXJCTION op Claim— Hasbows. 

The firét claim of patent iiumbered 201,946, to De Witt C. Beed, for an ImproTO- 
ment in harrows, cover» the combination 6f a harrow f rame and hàrrow tooth se- 
cui^ thereih, éo as to Ue lèngltûâinally adjusted, and a fasteniog clip, constructed 
: . 'wlth two biting ;edges ,l)ëai!ing a^ainst the tooth, the objeot of whicli:is to bold it 
vore rlgidly in posltioÂ than woula be possible if the prossure were uniformly ex- 
ertéd'ôVerthewholéwidthof'theoUt). 

„ , , ., Inyiewçf the state, of the art, and of the limitations put by,th'e patentofflce upon 
thepàientee'â original tilalm, the second claim is restrioted tothéëômbination with.a 
' bsiitow frame, provided -Wltfa a ourved seat, of a curved tooth, and suob a clip as la 
,, i desçr^bedin the first daim. 

8, ÔjimE'— Ikvbiîtion. ''' 

' ' ■ The use of a currod tooth i^tlng updn a ourved seat had previously existed in a 
, Itors^-^kè, and the app^<;aUqn of tiiis i}ey^ce to a harrpiT> not invention 
.<L fSwJih'lNi'RiNOBMBNT— TJbbi QP Equivalents. ' ■ 

Whilé the défendants' didiiotliteraily' tefringe npon the Reed patent, Sinca their 

clip was flat, and the seat was not curved, yetlt was hel^ that, ^ving the patentée 

' >t^e MI benefit pf the doctrine of meohanical équivalents, the three atralght Unes 

' 'uâèd bytttë deféndàntil totorin thbiûro'of àciretèwere the équivalent of the ourved 

' . J linc^ ' In order i that tlia woïking én4 of the harrow tooth be raised or depressed,' it 

; .. jianacessary that the fiOjer end be çuryed, ând it is désirable that it shouldrrest,' upon 

■ asèattaolreotieBB cWiVéd; but^hemërthls sèat beallteral curve, of aserieàot 

• atraight Unes, itiie gênerai efCectofwhip^ is a cvtrve, i8 of no inipo^tattce. ' Hefd, 

, ^ the défendants obtained tbjs, f uU beneât qf , the curved clip by the peculiar conf 6r- 

jmaùdnof the seat ^itliwO Bhouldârhj WhKsh tièrforinëdtlie samé function àathe 

■■■ iobjtihgedgesof the'oUp. 'j,.; ';.;-■;: :;■. !: . ',;';•;, 

lié valiiàblefealjùre In thé patent li the fwo hittng edges of thé clip ; and It makés 
' no diffèbénce whether those bitihg edges ase: used as a seat witb a straight clip 
. :be<kring on the opposite «urf ace, and between them, or whetber a curved seat is 
. nsed conforming to the shftpe of thé tooth, and the biting edge clip on the opposite 

! ' ' ' «ide. ' - Belà, thereforéj 'that the second claim' was infringed by the défendants. , 

iSi/ltaJmsby the Cimruy 

...,, Ip,.Éqvuty.. ^ . ,1 r.:'V"t,;. ', '^.J^'^. /;v ";; ' 

. vThiswasa bill îneqwifyib i;ecover ftjr the îhfrÎDgemérit of letters pal- 
.ent ]^p. ,2pi^94;6, tç De'wi^t C. Reed, for an improvemérit jti harrôws. 
His ii^vi^ntion is describçd as consistiiig in » novel méans for adjustiiig'a 
spripgftoqilï so as to give to îts point a greater or less depth of eut, by 
n;^king that portion qï théj tooth adjacent to the frame curved, and irest- 
ing pnajQurved seat, seçnring it thereto by a clip, or its équivalent. 
The, onîy çjjbstantial d^fens^ in tjhe case was non-infringemeht, The 
cause ,\v;as submitted to ihe court ftpphpjéaditigs and p^^^^ ' 

,; ;^ow|ï, J., ,^e n3|any, adjudication^ vrhiçh hâve been naàdie in this 
.,find;pther;stetp8 8usta.iningthijs patent pb^^^^^ 
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siàerîng at length ail thé former deviceaelaîmed as àniicîpatîons, and 
preclude the possibility of our holding that there is not a patentable nov- 
elty in the invention. It would hâve been more satisfactory if some of 
thèse opinions had been reduced to writing,as wecould then havelearned 
exactly what was, decided, and upon what state of facts each décision 
was made. As it is, we are compelléd to compare the patent with the 
infringing devices in each case; and, while this may afford a satisfactoi'y 
basis for determining the exact question decided, we are left to conjec- 
ture, to a certain extent, the reasons which prompted the décision, and 
the evideoce upon which it was based. While we are bound to hold 
this to be a valid patent, which we do, not only out of déférence to thèse 
adjudications, but from our own examination of the éase, we do not feel 
ourselvea debarred from looking into the state of the art, and the pro- 
ceedings in the patent-office, for the purpose of giving à construction to 
this patent, and ascertaining the scope of the invention. 

A comparison of the claims as originally made with those allowed by 
the pateat-ofiSçe demonsti-ates, we think, that Reed considered himself, 
or wished to be considered, as a pibneér in the art oî adjusting curved 
teeth longitijidînally upon their Seats^ wben, in fact, such adjustment, as 
applied to hay-rakes, had been known lohg before. While it may hâve 
added very: çia^terially to the practical value of thé spHng-tooth harrowi 
in view of the similar use and opération of thé two instruments, it does 
not seem to us, in a légal aspect, to involve invention, or anything more 
than mechanical skill, to adàpt the adjustment of rsike teeth to the teeth 
of a spring-tooth iarrow. The object is the same in each case, viz., to 
bnng the teeth bâck ihto lîne when their proper alignment has been de- 
Btroyed by their becoining bent or brokep.in being'broùght into contact 
with obstructions,. This was obviously the yiew adopted by the patènt- 
Qffice, as is évident by the action taken lipon Èeéd's original claims. 
In his original spécifications he states fais invention to consist "in a novel 
means for jadjusting the said tooth sô as tO give to its point a greater or 
léss depth of eut, which is effected by naaking that portion of the tooth 
which is adjacent to the fràihé curved, and resting on a curved seat, and 
secure it thereto by a dip, or its équivalent, by the loosening of which 
tlie tooth may be thrown forward, or pushed back beneath its faètening, 
thùs lowering or ràisihg its point, as will be hereinafter set forth and 
daimed." Fui-fher on he states that "the cross-bar or loop portion of 
the clip is preferabhf formed concave upon its under side, and with a 
concavity greater than thé corresponding portion of the harrow tooth; so 
that, when brougfatdown to a firm bearing upon the tooth, this cross 
portion of the clip will find a firm bearing at its édges upon thç tooth, 
and bold it snugly and rigidly upon its curved seat." In his drawings 
be présents sevei-àl alternative forma of bars or dips; ail of whiçh, how- 
ever, with poèsibly one exception, are made. concave, so as to hold the 
'tooth rigîdiy against'the frame by two biting edges, instead of a flat 
surface. In his spécifications he states otber variations, and says that 
thé pénndpàl fëàtute of his invention is "that the tpoth,shall rest upon 
a cùrveid sèfft, àUd be Capable of being adjusted loâgittidimlly thiough 



Its saîd Beat, and tbereby eîther elevate or depress îts workîng point.? 
And again: . 

"It is not absolutely esaential that the under surface of that portion of the 
clip or plate that presses upon the tooth should be concaved, though it is préf- 
érable. Nor is it necesgary that it should bear only upon the tooth at the edges 
of the plate, though it is préférable that it should be constructed to bear at its 
two edges upon the tooth." 

He then proceeds to claim: 

"(1) The combination with the frame, A, of a curved harrow tooth, made 
adjustable longltudinally upon its seat,.for the purpose of raising or lowering 
its working point, substantially as and for the purposes described." 

This is broadly a daim fpr every form of longitudinal adjustment of a 
curved harrow tooth uppn its seat. 

"(2) The combination, with a harrow frame provided with a curved seat, 
of acurved harrow tooth, njadeadj ustablé longitudinal ly upon the said curved 
seat, whereby its Vrorlcing point may be raised or lowered, substantially aS 
and for the purposes desCribëd. " 

This différa from ihe first claim pnly iii its limitation to a. curved seat. 
Both thèse daims w'ere rejected ùpoii référence to the prior pateiits of 
Paddock and Hollingsworth for imprpvements in hôrée-rakeâ, The Pad- 
dock patent shows a ci;irved spriog tooth, rpsting upon a curved seat, and 
held in place by a boit or clan) ping hook,'ohe end of whicb is curved in 
& /U shape, embracing tbe tooth, anâ the other end of which passes 
through tbe axle, to which it is secured' by a nut.' The Hollingsworth 
.patent also sbpws açuryed tpoth, held upon a curVed seat by à éet-screw, 
which serves to çecure tbe tooth rjgidly to the beàring, and to admit o^ 
the, forward prbackward adjustment pf the tooth. 

" (3) The «qmbination, ,;with a harrow: frame and harrow tooth, 6î a clip, or 
its équivalent, for secuçina; the tooth to tUe frame, ànd ipade to bear at its 
edges upon the harrow tootb, substantially as and for the purposes described. " 

This claim seems to bave bepn construed by the patent-office as à brdad 
claim for a clip, or its equiyalent, forseeuring the tooth to the framé, 
ialthough it was limited to a clip made to bear at its edges ùppn the har- 
Tow" tooth, and was rejected upon référence to the Edgar patent, which 
fihows the teeth of a horse-rake secured to the çross-bar by a cap-plate or 
îbaT similar to a clip, although the seat does not appear tobe curved. ' 

I "(4) The combination, with a harrow frame provided with a curved seat, 
fof a curved tOoth and clip,, or its équivalent,.©, substantially as and for the 
(purposes described." 

' This claim was allowed to stand, and became the secpnd claaip of the 
tpâtent. Some question was maide upon the argunient with regard to the 
proper position dfthe letter D. We think it should hâve reçid, "the 
-*lip, D, or its équivalent,"; as in the spécifications "D" is described as 
**a clip whereby the tooth ,is secured upon its seat.^' In lieu pf J^e first 
, three claims wassubstitutèd the foUowiog,., which was allowed to, stand 
as the first claim of the patent: 

"The combination, with a hai^row frame and harrow tooth secured tberepn, 
soaSto t>e tongitudinally aâJasted,.of afasteoiQgclip, forinedi^ described. 
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whereby only Its transverse edges hâve bearlng against the tooth, substan- 
tiallyas setforth." 

Both of thèse claims are alleged to be infringed by the défendants. It 
is clear the first claim is for a fastening clip, constructed with two biting 
edges bearing against a tooth, the object of vphich is to hold it more 
rigidly in position than would be possible if the pressure were uniformly 
exerted oyer the whole width of the clip. This was the construction put 
upon it by Judge Seveeens in the case of Reed v. Ndson, (unreported,) and 
is obviously correct. The second claim , broadly constrned, covers a curved 
seat and curved tooth and clip, or its équivalent. PlaintiflPs claim the clip 
need not be curved, and that the language of the claim is satisfied by a clip 
of any shape by which a curved tooth is fastened to a curved seat; but 
in view of the state of the art, as disclosed by the Paddock patent, we 
find it impossible to give it this construction, The drawings annexed 
to this patent exhjbit very clearly a curVed rake tooth, held in place up- 
on a curved seat by a clip running through the àxle, and bolted to it. 
As before observed, while the adaptation of this device to a harrow was 
undoubtedly a happy thought, and appears.to hâve been the one thing 
necessary to insure the popularity afld gênerai use of the spring-tooth 
Êâxrow, wê do not think it belongs to that class of conceptions which tbe 
lâw dignîfie^ by the nameof "invention." Indeedj a!t)erson coùld hardi/ 
look at thè Paddock device without noticing at ôhce how easy it wdiijd 
be to adapt it to a harrow, and, if the patentée had seen or known of this 
device, such adaptation would probably bave occurfed to him long be- 
fore. While he may bave evolved his device of a curved tooth resting 
upon a curved seat from his own brain, if, infact, the same device pre- 
tiously existed inasimilar form, and had been applied.to an instrument 
bearing such a close resemblance to a harrow as a horse-rake does, wq 
are not at Uberty to crédit him with the invention. :W& find it impos- 
sible to escape the conclusion that the clip, which lies at the foundatipn 
of the plaintiff's patent,, is limited toa curved clip with biting edges, 
designed to hold the tooth rigidly in its seat. Thisseems to bave been 
the view of the patentée himself, as shown, not qnly from the drawings 
annexed to his patent, but from his action in consenting to the erasure 
<)f the Word "preferably" from his spécifications, leaving them to readi 
^' the cross-bar or loop portion of the clip is formed concave upon. its un- 
der side;" and also from his erasing the clause in which it was s^id not 
to be absolutely essential that the under surface of the clip should be 
concaved^ The testimony of the blacksmith in whose shop the work 
was done, indiçates that, after experimenting with a flat pièce ofirqn for 
,some time, Mr. Reed came back to his shop "with the pièce of harrow 
frame and tooth to fix it over, because it was not tight enough, and could 
not hold it." Then he 8ayq("Mr. Reed went and took a little;more off 
«f the wood, and had me to make hina another plate, a little heaivier and 
A little hoUow, so that the edges of the .plate would bear oiito thetooth." 
• Gonst'ruing thé second çlaim, then, a§ limited to the clip, ,D, described 
in the spécifications and in the first daim^ dojthe defendaqts infringe 
#is patent?; Lite.ïally, they dp^ot, sînce their clip is flat, and the set^t 
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isnôtcurved; but/'wîtli ail that, théf 'havë managed to ï(pptoï)riaté ail 
there is of value iii this^deviçe. Considering the importândé of this in- 
vention as bearin|è liitôrl the utility of the spring-tooth harrow, and the 
restrictions wé are.Wttfid by law to jput upon thèse claims, we think 
that, 80 far as they ate Valid, we are botind to interpret.them liberally, 
and togive thô patentée the full benèfit of the doctritte= of mechanical 
équivalents. Now, ihe gênerai shape of the seat used by défendants is 
a burvè, and it only èscapes being a literal curve by the fact that three 
Btraight liries are used, instead of the curved Une, to forin the arc of a 
oircle. We had occasion, many years ago, itt the case of loes v. HamilUm, 
which wâs carried tothe suprême court, and is reported in 92 U. S. 426, 
to hold à similar évasion as appiied to the ùpright guides of a saw-miU 
to be an infringement, In this casé the suprême court èays : 

"T^)p substitution of guides at the top, oaade crooked by a broken Une, in- 
stead o^ a; curved Une, is too transparent kû imitation ta neëd a moment's 
considei^atlbri. A curve itéelf Is often tréated, even iii matlfeinatical science, 
as consistlngof a succession ofvery short Btraight lineis, or as one broken line, 
constantly cbanging its direction^ and many beautif ul theorems were evolved 
by the eariy muthematicians, on this hypothesis. At ail evènts, in mechanics, 
when, asi In this. case, a.broken Une is used, instead of a regular curve. being 
deflected at pue or mo^e points by a very slight angle, and performing pre- 
cisely thé saine ofiSce as a curve similarly sitùated , the one is déiarly the equi v* 
aient of ihebther." 

In ordéi* that the working end of tbô harrow tooth be raised or de- 
pressed, it is àecëssary that the other énd be curved, and it is désirable 
that it should rest upoQ a Seat moïe or less curved| but whether this 
seat be a litéral 'curve, or a séries of straight Unes, the gênerai efifecl of 
which is a curve, is of no sort of importance. 

The cbiéfdifiiciilty in this casé lies in the défendants' dip, which is 
flat. It will be obserwed, however, that they obtain thé full benefit of 
the curved dip by the peetiliar conformation of the seat with the twO 
fihouldérs, which perform substântially the same functions as the biting 
edges of thecHpi and, in connection with a flat clip pressing upon the 
toOth midway bétween thé two shoulders, holds it rigidly in position. 
Now, as before Observedy the valuablé féature in this patent is the two 
biting edges of the dip; and it seemsto us to make Ho practical différ- 
ence whethet ihe party seeking to avoid the patent uses thèse biting edges 
as a seat on which to rest the tooth with a band or straight clip bearing 
upon the opposite surface Of the toôth, bétWeen the édges, or whether he 
lises a curved èéat made to conform tothe shapB of the tooth, and a biting 
édge clip bearing upori thé opposite surface to hold it in place. Such a 
reversai or ihtérchangé of fnnctiohs is immaterial. The objectin either 
case is to obtaiti a firœer grip upon the tooth by concentrating the pres- 
sure Upon tWo or three poiiïtsthan is possible by distribtiiing it unifOrmly 
ovër thei eritire surface of the clip. Irithis respect itis possible that de- 
fendants' devicé is superior to the plaintififs', but We'cannot say that 
it is not aninlWiogemént of their patent. Did we feel any doubt regard- 
ihg tliîé question of infringement, wéshotild feél bound to résolve those 
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doûbts in favor of the plaintîffs, in view of the large number of devices 
offered in évidence, ail of which hâve been adjudged by différent courts 
to be infringementsf of their invention, and some of which bear a much 
more distant resemblance to theirs than does the device used by the de- 
fendants hère., Our conclusion upon the whole eaae is that the défend- 
ants bave infringed the second claim of plaintiffs' patent, and there must 
:be a decree in their favor for an injQnction, wilh the usual référence to 
a ma&ter to asseas their damages. 



HoBBiE e« aï. t). Jennisok. 
(.Circuit Court, E. D. MiOdgan. Marché, ISSO.) 

PATÏNTS WJR IHVBNTIOîî»— ISÏSINGBMEKT— FIOLATIOK O» TeBSITOBIAL RiOHTB. 

Tha sale of a patented article by an assignée bf tlie patent within his own terri- 
tory carries tlie right to Use it withln teïritory owned by another, though it be 
' known to botii parties that a use outside tbeveudor's tenitory i» inteuded. 
(Syllalmsby the Court) 

Tina was a common-iamr action for the înfrii^emeijil of letters patent 
No. 45,201, issued to one Wyckoff, November 22, 1864, for an ini- 

. provement in gas aodf ^ater pipes. The cjise wag trjed, before the court 
upon siib^tantially tbp foUowing state of facts: {^laintiffs were the as- 
signées of the patent for New York, New Englan<J, and ail the eastern 
stjates porth of the Carolina** and carried on businiess as manufacturers 
of thé pa,tented pipe at jTonawahda, N. Y., with;Suffiçient, facilities for 
supplying the marketip; ail the territory. owned by them. Defendant's 

ifirna, which had consistedt of himself afl4 one Ayrault, was the assignée 

.for the state of Michigan and other allâtes, manufacturing the pipe at 
Bay City,, in this state.; This firm did business dijring the grgater part 
of 188Qî"haying succeedjs^ ,the firm of Ayrault, 3œith à Co., which 
nmniUfactured at the saœe establishment during the years 1877, 1878, 
and 1879. ; Ayrault, Jennispn & Co. were in turn succeeded, in the làt- 

, ter; part of 1881, by a corporation located at the s^me plaœ, and, <^wn- 
ing tlje.awei plant, under the name of the MichigMi Pipe Cfompany. 
Twp suits hâve been alre^dy brought and carried through to jddgment 
by the présent piaintifs as territorial owners of the Wyckoff pMejit, 

: for jÇimilar infringements to thqse charged in this case,^ — one^gàinst 
raenjbers of the firm of Ayrault, Smith & Co., and tb^e other against the 
Miçhigan; pipe Company. Thèse suita were brougl^t in the northern dis- 

J<riçt ofNew York, and; were decided by Judge CoxE, whose decisipnis 
reportçdi i"^ 27 Fed. Rçp. 656. No. question was made in thig casé with 
iegar4/to the titla of the plaintiffs, nor the validity of the patent, bnt 
the/P^o.'tmrned upon the iegality of a certain sale of pipe made by the 

( :àefen|3ant|s firm. On the, 16th of Àprîl, 1880^ Andrew Harvey & Son, 

V pf, Deteo^t, iwrote the4ef6pdant3 th^t they had jalîpïi* closed a côntractto 
putift'ft ^téfçnfiSuppiy apga^jtu^ 
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know the lowest cash prîce for wood casîng for steam-pip e, addîng: "I 
[Afidrew Harvey] expect to leave the city in a few days, and wish to 
receive an answer before going." On the foUowing day defendant's firm 
answéred, stating they would sell them what steam-pipe casing they 
might need at $20 per thousand feet, board measure, etc. Negotiations 
Boem to hâve taken place at that time between ,Harvey and the Hartford 
Steatn Company, of Cbnnecticut, for laying a quantity of steam-pipe in 
that city; for, on the 5th of May, Mr. Loomia, secretaryof the corapany, 
writea to Harvey & Son, aceepting their proposition, and asking them 
to get prices of wood pipe, and send to him, "so we can get some or- 
dered, and when they will commence to deliver it." On the 12th of 
May a contract was signed between the defendant's firm and Harvey & 
Son, by the terms of whidh défendant fegreêd to pay to Harvey & Son a 
commission of 10 .per .cent, on alJ orders.sent them direct, and alsoupon 
ail orders they might influence to take the casing, ât the rate of $20 per 
thousand feet on cars ai Bay City. On the same day this contract was 
fSigped defendant's firm wrîte Harvey & Son, givitig thè rate from Bay 
City to Hartford at $56 a car,. and saying that their understanding was 
that, under the arrangement made with défendant, Harvey & Son should 
make their ,best efforts to tum ail their trade to defendant's firm, ex- 
pressing the hopé to h^r ftfom them Soon in référence to the Hartford 
drdër.' .''''''.-' 

On the same day a statement of pricés for différent sizes of casing wa& 
made ont and gjven to Harvey, which Harvey & Son soôn after inclosed 
to the Hartford Company in their letter of May ITth; arid on June 3d 
Lôomis writèstoHarVéy, saying that perhaps it waS better to only giv& 
orders for oné-balf at présent, and get firm at it. A mémorandum of 
same daté was sent by hitti of the pipe which would be required. 

He alsoi sàj^s that prices of wood pipé arô too hîgh; wants him to gel 
it reduced; if possible, and make as good a contract for freight as possi- 
ble. On thjë lOth of Junë Harvey telegraphed to defendant's firm re- 
questing AyVaûlt to come down to Détroit on the first train for an ord^r. 
On the foUowing day an order in writing wàs signed by Harvey & Pon. 
for wooden pipe casing, to be shipped "to the Hartford Steam Supply 
Compaiiiy;'' the items beirig the same exactly , and one-half the quantity,, 
(except in one instance,) speëified in Loomis' mémorandum of June 3d. 
On the ISth of June, Mr. Loomis, secretary of the confipany , sends di- 
rectly to defendant's firm an order, in addition to the order given by 
Harvey & Soji, of the remaining one^half of the (iasing specified in the 
mémorandum Of June 3d. The further correspondence between the par- 
ties relates.to thë hiaritlër in which the pipe was to bte paid for, New 
York drafts bëing remitted directly from Hartford to defendant's firm, 
which remitted to Harvey & Son their check for thé 10 per cent, com- 
mission agreed between them in their contract of Mày 12th. An addi- 
tional ordër.for 3,000 feet pf casing was given tO defendant's firm by 
Loomis, under date of July SOth; and sbme other small orders, given in 
the same'inanher, foUovred before the clofee of the seàson. The pipe was. 
' ail laid down, under Harvey 's directioûi iin the streets of Hartford. 
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James A. Allen and A. P. JaeohStîoiiilaintlffs. 

George H. Lothrop and Wm. Jennison, for défendant. m 

Bbown, J. Plaintiffs' position in tliis case is that there was eîther a 
sale af the steam-pipe ta Harvey & Son, with the knowledge that they 
were to resell to the Hartford Company, in which case the défendant 
would be held liable as an infringer, under the ruling in Hatch v. Hall, 
30 Fed. Rep. 613, and Hatch v, Adnms, 22 Fed. Rep. 434j or that Har- 
vey was the agent of Ayrault, Jennison & Ce. in selling to the Hartford 
Company, and that siich sale was made in the state of Connecticut, in 
violation of plaintiffs' rights as the assignée of this territory. But about 
the only évidence which tends to show an agency on the part pf Harvey 
is the agreement of May 12th, wherein Ayrault, Jennison & Co. agreed 
to pay Harvey & Son a commission of 10 per cent, upon ail prders they 
might obtain for this casing, This agreement, however, was made a 
month after Harvey had notified them of his proposed contract to put 
in four miles of pipe for the Hartford Company, and a week after his 
proposed contract with such company had been accepted; and was un- 
doubtedly made for the purpose of securing Harvey's influence in the 
sale of the pipe, not only in Hartford, but in other eastern cities. It ia 
pertinent in this connection to notice that, on the 8th of May, Harvey 
wrote to Loomis, saying that he was sending ail over for priées for iron 
pipe to be delivered at Hartford. In fact, Harvey, in his testimony, 
States that, before he had any communication upon the subject with 
Ayrault, Jennison & Co., he had closed the contract with the Hartford 
Steam Company to lay several miles of pipe for them. On the day folf 
lowing his contract of May 12th, Harvey writes to Loomis: 

"I bave been up to Saginaw, and hâve made inquiries abqut priées, and the 
bêst that they will do now is $20 per thousand, board measure, delivered on 
board ears at Saginaw. But this company hâve split partnership, and there 
will be two flrms manufacturing this next week, and I am flgnriJig witli them 
both, and will try to get It cljeaper. I am also (iguring abOut freight from 
différent points, so as to get the cheapest freight to Hartford." 

We think the other: évidence completely rebuts any presumption of 
agency arising from the contract of May 12th. Not only does the cor- 
respondence between Harvey and the Hartford Company indicate that 
he was n^otiating with défendant for them, but the pipe was shipped 
^irectly to them, and, except in the iirst instance, upon their order, and 
was paid for by them, as well as the freight from Bay City to Hartford. 
The books of Ayrault, Jennison & Co. , which were also put in évidence, 
«how that the account was kept with the Hartford Steam Company, a 
igeneral statement of which account was sent them in a lètter of Novem- 
ber 19th. Considered in the light of surrounding circumstances, we are 
not prepared to accept the theory that Harvey & Son were the agents of 
ihe défendant, or that the sale of the pipe was made to them. Indeed, 
Harvey hitnself swéars that he was acting as the agent of the Hartford 
•Company in getting prices, and that Loomis relied upon hitn in the oiat- 
ter. We regard the contract of May 12th simply as an instance of a eus- 
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tom which may be common enough amdng purchasîng ageute, but t6 
•which no ccJnrt bas yet been foiind to lend ils sanction. He was evi- 
dently acting for the Hartford Company, ■which was relying upon his 
judgment, zeal, and discrétion in making the purcbase, and had no 
rigbt to take a commissioh ftom the défendant without at least disclosing 
thàt fact to bis principal. Mechem, Ag. § 943; Insurance Co. v. In- 
surance Cô., 14 N. Y. 85; Scribnerv. CoUar, 40 Mich. 876. 

As the pipé was delivered by defendant's firm upon the cars at Bay 
City, tlpbn the written order either of Harvey & Son or the Hartford 
Company, there can be nà serions question that this was a sale and de- 
Kvery àt Bay City, although, if the order had been verbal, it would 
prùbably be held, under the statute Of fràuds, that the property in the 
pij)é did not pass until it had been received and acceptedby the steam 
œmpany in Hartford. This was the conclusion of Judge Coxe in Hob- 
Mev. Smith, 27 Fed. Rep. 656, arisîng out of a similar transaction by 
the défendant. See, alsô, tJ, i§. v. SArivw, 23 Fed. Rep: 184; Bachman 
V. vTmisj 55 Bàrb. 468, flûdother Casés cited in Judge Coxe's opinion. 

■ The àsiséj thén, reduces itsblftoi.thei simple question whether, conced- 
ing the sftle to bave been made at Bay City, the défendant can be held 
as an infringer by réàsoû of hiâ knowledge that thé property was to be 
used in a t«rritory of whi<âï plaintiffs held'a monopoly; for we take it to 
be clear thtlt if thé sale ha^ been innocently made, that is, with the ex- 
pectatibn that thé pipe Wàë to be usted in defendant's own territory, there 
could be x»0 doubt that he #ould not be ohargeable. Were this an orig- 
inal proposition j wé should bé strongly inclined to hold that the vendor 
of a pâtéWted article, who sells the same for the purpose of or knowing 
that it wUl be ïraùld or used in territory bélonging to ànother, is equally 
amenable to suit as if liie sale were made in such other torritory. The 
Jtatènt lawfe give to the î)àtentee the exdtisive rigbt to use, as well as to 
itoanufacturS' and sell,Tirithin the territory properly bélonging to bim; 
fctit it is jdl^jçult toseé how this right can be properljr':protected, if the 
assignée of otlier^ territory, who may pérhaps possess' gfèater facilities, 
Buperior energy, or a larger amount of capital than himself, may flood 
his' tefrftory with the patehted article, by means of the easy device of 
Belliiig ahd J)âssing the prô{)erty withiri the territory owhed by himself; 
ïnàeèd, the gist of thé offense to the plaintiffs in this casé consists, not 
more in. the actual sàlè in their territory, than in the use of the article 
spld, sihtee their own market bas been impàired ta the exact amount of 
thé profits they wbuld hâve realized from such sale ¥ made by them- 
selves.' This seems to us not only a justand reasonable: éohstruction of 
the law, but in line ^ith the long list ôf cases which; hold that where 
a pjttty makes onë or more éléments of a patented combinationj with the 
iûtetit thât they èhall betised îû the complète»! combihatioii, heis liable 
as an iïïfriiiger. Richàrdsùn'^t Noyea, 2 Ban. & A. 398^ :£oioierv. Dows, 3 
Ban. & A.BIS', ' WaUace v. Bbiimies, 9 Blatchf. 65V Sàax'VJ iTommcmd, 1 
Holthtej 4^6 ; MoMufactvHng Go.v, Zylonite Oo., 30 Fed Rép. 437 ] Schnèi- 
dàr V. Pùmtnètf, 21 Fed. Rep. 403; 2¥df««v. £ej/er, 26' Fed'.: Rep. 450. 

■ Thé suprême court, however, seeaas to bave taken a différent viewof 
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thîs very question în the case of Adams v. Bwrke, 17 Wall. 453. In this 
case an undertaker purehased patented cofSn lidsof certain manufact- 
urers, who held the right^from the patentée to manufacture and sell in a 
circle whose radius was 10 miles, having the city of Boston as a center. 
The undertaker, however, lived outsideof this circle^ within a territory 
owned by the plaintifF^ and made use of the coffin lids in his business. 
The owner of the territory in which he carried on his business brought^ 
BÙit ag^inst him as an infringer, and the court held that, the sale having 
been made by a person who had fuU rigbt to make, sell, and use within 
his own territory, such sale carried with it the right to the use of the 
machine without as well as within such territory. The action in this 
case was brought against the user, but the court aiinounced a prînciple 
of law which is equaUy applicable to the seller. If the user of the arti- 
cle is notliableto the patentée, itis because he purchased it of a person 
who had the légal right to sell it, and, if it were légal for him to buy, it 
was equally légal for the other party to sell. In the opinion of the court, 
as well as thô dissenting opinion in this case, it is gtated in substance 
that the question raised ^as whether an assignment of a patented inven- 
tion for a limited district, such as a city, county, or a state, conferred 
upon the assignée the right to sell the patented article to be used outside 
of such limited district. We hâve sought to distinguish this case from 
the one under considération, by searching for évidence that the sale was 
made under the belief that the property was to beused within the terri- 
tory of the seller; but neither in the report of the case in the suprême 
court, nor in the circuit, (1 Holmes, 40,) is there an intimation that the 
sale was made with the expectation that the property would be used or 
consumed within the territory. Indeed, the inference from the fact that 
the purchase was made by an undertaker, whose place of business must 
hâve been known to the manufacturer, is decidedly the other way. If 
the sale had been made innocently, the importance of this fact would 
certainly not hâve escaped the attention of the court and counsel; and 
we think we are bound toaccept the case asauthority for the broad prop- 
osition that the sale of a patented article by an assignée within his own 
territory carries the right to use it every where, notwithstànding the knowl- 
edge of both parties that a use outside of the territory is intended. The 
case was foUowed by Judge CoxE in Hobbie v. Sniith, 27 Fed. Kep. 656, 
and by Judge Sawyer in McKay v. Wooster, 2 Sawy. 373. It may, per- 
haps, admit of some doubt, especially in view of the strong dissenting 
opinion in that case, whether this doctrine will be adhered to should the 
question ever be reargued; but, of course, the case is the law unto this 
court, and must be foUowed, until overruled by the court which pro- 
nounced the opinion. We think it covers the case under considération, 
and consequently there must be a judgment for défendant, with costs. 



FKDEBAL BEFOBTBB, Vol. 40. 



JÔHNSON V. Brooklyn & C. R. Co. Samb v. Steinway & H. P. R. 
Co. Saîie t>, Lewis & Fowleb Manuf'q Co. 

{Omsuit CàùH, H. D. New Torfi. Deoember, 1889.) 

Patents por iNVENTioNs-rlNTEmoBMBNT— RXilboad Switches 

It haying been heretofore held by the court (33 Fed. Rep. 499) that letters patent 
No. 117,198, -granted to Thomas Newman, complainant's assignor, July 18? 1871, for 
an improvement In swltxsbea for horse railroads, were valid, held, that the device 
used b^ défendants in thts suit wag an infringement o£ sucb patent, and that the 
new évidence addoced tn thls case called fôr no modification of tbè préviens decree. 

In Equity. On bill for injunction. 

Duncali, Ourtia & Page, (Robert H. Duncan, of counsel,) for complain- 
ants. 

JiHst & Goe, (Louis W. Feront, of counsel,) for défendant. 

Lacombe, J. This t».tent was before Judge Coxe in Johnson v. Ratir' 
road CbJ, 33 Fed. Rep. 499. After investigating the state of the art a* 
disclosed by an examination and comparison of the varions patents put 
in évidence in that case, he reached the conclusion that Newman (com- 
plainant's assignor) was the pioneer inventor of a combination, being the 
first to produce a practical horse-railroad switch, which could be opep. 
ated by the weight of the draught animais oscillating a tip-table, the 
verticle movement of which is converted by Connecting mechanism into 
horizontal movem ents of a switch-tongue. Whatever improvements upon 
Newman's invention are found in the device used by défendants, the lat- 
ter is plainly an infringement of bis patent when thus broadly construed, 
and the only point left for discussion is whether or not the state of the 
art wili warraiït so broad a construction. This, however, has been de- 
cidëd by Judge Coxe, and the only question is whether the new évidence 
presented in 'this case calls for any modification of that décision. Sev- 
eral prior patents, not before him, bave, it is truey been introduced, but 
theydo not show any more clearlyan anticipation of the combination of 
the Newman patent than did the Sansom and Alexander patents, which 
were considered in the former case. Decree for complainant. 
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The Iberia.* 

The Umbria. 

Fabre », CuNARD s. S. Co., Limited. Dollakd *. Samb d al. Hém- 
isphère Ins. Co. v. Same. Nord-Deutsche Ins. Co. v. The Umbria 
et al. Arnold éi al. v. Same. Coates v. Same. Switzebland Ma- 
rine Ins. Co. v. Same. British & Foreign Marine Ins. Co. v. 
Same. Transatlantic Marine Ins. Co. v, Same. 

(District Court, E. D. New York. January 9, 1890.) 

1. COLMSIOÎI— TOCI — ^WhISTLB AHBAD— GOING FtJLL SPBED. 

It is a fault for tbe master oi a vessel in a fo^, on tbe high sea, who has slowed 
bis vessel on bearing a wbistle abead, to afterwards ring for full speed ahead, on 
tbe supposition tbati tbe danger is past, and before tbe positloa and course of the 
other vessel are known. 
8. Same— Beuep op F0turb Dasgbr. 

A violation of article 18 of tbe International collision rules, by gcdng full speed in 
a fog, requires, to excuse it, tbe existence of a présent danger, and a necessity to 
go at full speed to avoid it; and a belief on tbe part of tbe master of sucb vessel 
tbat a danger may in a certain event arise in tbe future, to avoid which be givea 
tbe f uU-speed order, Is not tbe excuse permitted by article 28. 
>. Same— Paots in Suit. 

The steam-ship Umbria bad left tbe port of New York on one of ber regular voy- 
ages to Liverpool, and bad laid an easterly course along tbe Long island sbore, and 
was running at a speed of not less tban 16 knots. A dense fog prevailed at tbe time. 
Sbe bad overtaken tbe steam-ship Normandie, aud bad left uer astem on ber star- 
bpard guarter so far as not to l^ear tbe Normandie's wbistle. A faint wbistle was 
heard abead on tbe starboard bow of tbe Umbria, and then another wbistle on tbe 
same bow, but more abead tban tbe first. Tbe engiue of tbe Umbria was slowed. 
Agàin tbe wbistle was beaM, and tben tbe engine of tbe Umbria was put full speed 
abead, ber master supposing by tbe sound tbat the approacbing vessel was clear of 
bis course; or, as the offlciallbg stated, tbiuking tbat tbe approacbing vessel 
would port for the Normandie, be ordered full speed abead, to pass ber. Shortly 
afterwards, nearly dead abead, and on a course orosaing tnat of tbe Umbria, ap- 
peared the steam-ship Iberia. The Umbria's wheel was put hard a-port, and ber 
engines reversed, notwitbstandingwblch sbe struckthe Iberia on ber port quarter, 
cutting her in two. The place of collision was several miles ofE Long Beach, on the 
Long Island ooast, and semé 12 miles east of the entrance to New York barbor. 
Melâ, tbat tbe cause of the collision was the erroneous order of tbe master of tbe 
Umijria to put tbat vessel at full speed in a fog, before the position and course of 
tbe vessel wbose wbistle bad been heard were known. 
i. Same. 

The Prench steam-ship Iberia, bound to the port of New York from the Persian 
gulf, was approacbing tbe coast in a fog, steering W. N. Vf. for the Long Island 
. ■ coast, making about 8)^ or4knots.an bour, sounding as sbe went and blowlng a fog 
wbistle. The whistle of the Umbria was heard a little on the port bow, some min- 
utes before tbe collision which subsequently ensued. The course of the Iberia was 
thereapon changea to N. W., and sbe kept on blowing her whistle, in response to 
the Umbria's wbistle, till tbe Umbria was seen througb the fog near at band, and 
beading for the Iberia's beam. Thé latter's engines were at once put full speed 
ahead, ont sbe. was struck by the Umbria and sunk. Held, tbat the porting of the 
Iberia was not a fault, and didnot contribute to the collision. 
6. Bamb— Approaching New Tob& Harboh— Cbossino Tbao^ of OuTOOisro Vessbls. 

There is no rule which forbids a vessel bound for New York barbor to ap- 
proach.the coast on a course orossing the traok of vessels hound eastward from the 
port of New York. 
tt. Samb— Opinion Evidence. 
■ , , The opinion of experts, however intelligent and trustworthy, does not bind th» 
conscience of the court. 

«Eèportèd by Edwatd G. Benedict,' Bi^., of the New York bar. 
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In Admiralty. 

Action for damage by collieion. Theiuit of Fabre against the Ca- 
nard Steam-Ship Company was to recover the value of the Iberia. The 
other suits were by insurers of cargo lost with the Iberia. 

R. D. Benedid, for Cyprien Fabre and Nord-Deutsehe Ins. Co. 

IfandiSr ^(wiTJ^jfosr Arnold and' Coates, i u . 

John M^Pançàd, ipr DoUard. 

BuÛer^ StW^n & Ifitftôorçî, foir Switzerland Marine Ins. Co., Brîtish 
&Foreign Marine Ins. Co.,Iïpniiflphere Ins. Co.,and Transatlantic Ma- 
rine Ins. Co., ef ai, , ; , 

Owen, Gray & Sturges, for Canard S. S. Co., owner of the Umbria. 

Benedict, J. Thèse actions arose from a collision that occarred on 
the lOth day qf November, 1888, between the steam-ship Umbria and 
the steam-ship Iberia, on the high seas, ahd présent for détermination 
the question whether that collision was caused by the fault of the Um- 
bria or the fault of the Iberia, or by fault. of bpth those vessels. The 
collision took place a Utile afterl o'clock p. m., in a dense fog. The 
Umbria, a first-class steamrshipi pf 2,450 tons net register, and capable 
of tnaking an average speed of 19} knots an hour from New York to 
Liverpool, at half past 12 6f thè day in question, dischaiged her pilot at 
the outer buoy, and took an easterlyi course on her homeward trip from 
New York. The fog was denâê, lifting at intervais. While the Umbria 
was proceeding in this fog at a rate of speed certainly not less than 16 
knots an hour, a faint whistle was heard on her starboard bow. Then 
another whistle was heard on the santé bow, but more ahead than the 
first. Then her engine was put slow. Agai'n the whistle was heard, 
and then the engine was pat fuU speed ahead. Shortly afterwards the 
Iberia appeared, crossing the cqiiîràe of the Umbria, nearly dead ahead of 
her, and but 800 or 900 feet away. The engines of the Umbria were at 
once reversed, but it was impossible to stop her in time, and she struck 
the Iberia on the port quarter, eutting her in two pièces, and causing 
her total loss. The Iberia was a 8tea,m-ship of 1,059 tons burden, bound 
from the Mediterranean to the port of New York. She had been in a 
dense fog since 8 o'clock in the morning, and was running with her en- 
glues at "easy," the lowest ordèr short of stopping, having a speed of 
from 3} to 4 knots an hour, on a W. N. W. course, sounding with the 
lead as she went. While so proceeding, the whistle of the Umbria was 
heard by her on her port bow. Her course was then altered two points 
to the northward, her engines sdll kept at "easy," and the fog signal 
blown from time to time, together with a short blast to indicate porting. 
The Umbria, when she appéàred in the fog, w;as close to the Iberia, and 
heading directly for her port side. The engine of the Iberia was at once 
^nt full speed ahead, but, as àlréady said, it was too late to avoid col- 
lision. 

I think it fflay be fairly conoludëd that this collision would not hâve 
occurred had not the engines of the Umbria been put at full àpeed ahead 
after the whistle of the Iberia had beenheard, and before she was seen. 
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No doubt the rate of speed at which ,the Umbrîa was runnîng when thé 
order to slow was given increased the momentum of the vessel, and ag- 
gravated the effectof the order "full speed ahead," when it was given, in 
this way condueing to the collision; but I think it may be taken fortrue 
that, if tbe engines of thellmbria had not been put at full speed just b©- 
fore the Iberia was seen, collision would hâve been avoided. I make 
my décision, therefore, to tum upon the question whîether the order "full 
speed ahead" was a lawful order. In regard to the çircumstances undel; 
which this order was given, two différent statements hâve been made by 
witnessep called in behalf of the Umbria. On the main bridge of the 
TJmbria a.t the time were the m aster, directing the navigation of his ves- 
sel, thè second officer, and the extra third officer. The chief officer also 
came on the bridge, as the whistle was reported. TKe testimony of the 
chief officer iâ iihat the whistle was reported as he came on the bridge, 
when thè; masterordëred the enginés put "slow;" thatinabout a minuté 
he heard the whistle; that the captain then ordered the engines put full 
Bpéed ahead, saying, atthe time, "She is well off, and we can go past her." 
The second officer says that the whistle wàs heard by him two pijints or 
more on the ptarboard bow; that the riiaster then gave the order to slow 
the euginé; that the ^istle was again heard, still more ahead; that thé 
csi|itain tjjen said, "Shè was well clearofourtrack, and to let hergo full 
epeed past her," and such order was given. The extra third officer was 
&t the telegraph, and téstijBès to the order "slow," and the order "full 
speed aheàd," and to havihg heard one whistle. 

The testimony of thèse witnesses condemns the Umbria, for, accprding 
to'their évidence, the Umbria, in défiance of the navigation raies, (arti- 
cle 18,) which required her tp go at moderate speed, went at full &f)eed, 
not in order to lessen or remove danger of collision, but because thé maé- 
ter supposed there was no dai^er of collision. The illegality of the iSr- 
der is not affected by the fact that when the master of the Umbria, in 
violation of law, put his vessel at full speed in a dense fog, he was awàre 
that in the fog somewhere ahead therô was a vessel^ conjectured by him 
to; bé on a cottrâe opposite his own. "Thbse in charge of a ship, in sUCh 
â dense fog, * * * should never conjecture ahything wheii they 
hear a whistle in such close proximîty." 2%* Kirby Hall, 8 ^robi 
CiV. 7^^ And if it betrue, as the officers of the Umbria seem to say, 
tha|: the master of the Umbria put his vessel full speed ahead iû a fog 
tb' 'f)à&3' a'n approaching vessel, whose whistles at the time were giving 
information that she was en a courae crossing his own, the navigation 
of the Umbria was not Only illégal, but rèekless. Another account, 
somewhat différent frorh that given by thé-first and second officers, is 
givén in behalf of the Umbria. This acèouht appears in the officiai iog 
of the Umbria, in the foUowifig stateiïiéht: "Hearing the whistle abôut 
thrèe pcàtitië on thè starboard bow, ahd thitiking he Wotild port for thé 
î*rench'. steamer on our starboérd quartér, ordered full speed àheady to 
pasà hëri" This Iog was written by the purser of the Umbria, whb #as 
not bri 4eck at the tînàe of the collision. He testifies that the mentî«ii 
lia the ôffibïkl Iog of thetnaster's thoughts'at thé limé whea he pïrt tlô 
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IJinb4a at full speed was made without suggestion from the mastçr.'and 
betsajuse such was the common talk about the ship. According to the 
pursçr, the master first knew of the entry in the log wheii shown to him 
aft^r it was made up, and then approved it. In the answer this account 
does not appear. The answer gives the reason for the order full speed 
ahead that the sound of the Iberia's whistle "indicated that she was well 
«lear of the Umbria. V When upon the stand as a witness the master gave 
the, «âme reason for the order to put the Umbria at full speed as that 
s.tated in the officiai Ipg, although I observe that in some places in his 
téstimony he seems to agrée with the other officers on the bridge; as, for 
instance, when he says; "I gave the order to slow. Then, thinking the 
whistle to be such a distance off, I gave the order of full speed to pass 
lier, thinking she was going in the opposite direction." 

The fact being that the French steamer, which was the Normandie, 
had been passed by the Umbria, and had not been seen nor heard for 
sqnae time when the Iberia's whistle was heard, and that no one on the 
Umbria but the master appears to consider the Normandie as a feature 
in the cpUision, the entry in the officiai log has given oppprtunity for the 
argument that the reason there stated for going at full speed was an after- 
thought. Whether such be the origin of the excuse stated in the officiai 
log I find it unnecessary tp 4ecide, for the reason that, in my opinion, 
the reason stated in the. officiai log for putting the vessel at full speed is 
not a légal excuse. Confessedly, the Umbria was put at full speed in a 
•dense fog, in violation of article 13. The burden is thèrefore on the 
Umbria to show légal excuse for the order full speed. What is a légal ex- 
cuse for suc^ an order la stated in article 23, namely, the existence of 
an immédiate danger, and anecessity to go at full speed in order to avoid 
it. But the excuse put forth.in the officiai log, apd by the master on 
the stand, is not the présence of an immédiate danger, but the master's 
belief that- a danger would arise in the future in case the Iberia should 
port to avoid the Normandie. This is not the excuse permitted by arti- 
cle 23. There must be a présent danger and an apparent necessity to 
gp at full speed in order to avoid that danger. The fàcts proved in this 
«ase to hâve been before the master of the Umbria at the time when he 
put his vessel at full speed do not disclose a présent danger, nor justify a 
belief th^t the Iberia was about to port for the Normandie, nor show that 
the only course open to avoid the Iberia was to go full speed ahead. The 
master of the Umbria, when he heard the whistle of the Iberia, knew that 
the Umbria was in advance of the Normandie; that the Normandie had 
been neither seen nor heard for some time; and that the Umbria's whis- 
tle had been blowing continuously. In thèse facts there was nothing to 
justify the belief that the approaching vessel would disregard the Um- 
bria, whose présence was made known by her whistles, and would change 
iber course to avoid the Normandie, whose présence, so far as appeared, 
was unknown. If, then, the assumptîon by the master of the Uznbria 
that the approaching vessel was bound on a course opposite to his own 
was justiûed, it stiU remains trûe that his excuse for going at full speed 
is nothing more than an nnfounded appréhension that, in a certain coo- 
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tingency, danger might arise. No justification for going at full speed in 
a fog is afforded by such a state of facts. 

But the assumption of the master 6f the Umbria tbat the approaching 
vesse] vvas on a course opposite to his own was unjustifiable. His ground 
for this assumption he states to be that in the course of his large expéri- 
ence he had never seen a vessel ou a northerly course in this locality, in 
clear weather. This qualification, which appearsmore than once in his 
testimony, is suggestive, and points to the inference that the master 
knew that in this locality a vessel might be sailing northward in a fog. 
The case contains proof that for a steamer bound for New York, coming 
upon the coast from the south-east in a fog, the proper course is to steer 
W. N. W. for the coast, till she gets into 8 or 10 fathoms of water. The 
master's assumption that the passing vessel was sailing to the west — upon 
which assumption he confesses to bave acted when he put his vessel at 
full speed — was therefore unfounded, and his excuse for disobeying ar- 
ticle 13, of course, falls with it. No doubt the chances were in favor 
of the approaching vessel being bound west, but article 13 is not to be 
disobeyed on the chance that no ill will resuit. Instead of putting his 
vessel at full speed, what the master of the Umbria should bave done 
was to stop until he wa."» able to move on something more than the chance 
that the approaching vessel was sailing on a course opposite to his own. 
"In a dense" fog," says the court in The Kirby Hall, already cited, "those 
on board the Kirby Hall were bound not tospeculate, but to bringtheir 
vessel to a standstill on the water at once." "Under such circumstances, 
she had no right to act upon conjecture." Wallace, J., The City of 
New York, 35 Fed. Rep. 604. 

But two experts of character and intelligence hâve been called in be- 
half of the Umbria, who, it is claimed, testify that to put the Umbria 
at full speed, imder the circumstances, was a proper maneuver; and, be- 
cause no expert has been called to the contrary, it bas been earnestly 
contended in behalf of the Umbria that it is an established fact in the 
cause that it was proper to put the Umbria at full speed, under the cir- 
cumstances, and that ail there is for the court to do is to say so. This 
contention seems to render it necessary to repeat hère that the opinions 
of experts, however intelligent and trustworthy, do not bind the con- 
science of the court. Moreover, what the experts called in behalf of the 
Umbria say is, first, that the master of the Umbria was justified in assum- 
ing that the Iberia was sailing west. Upon this point, however, the case 
contains othertestimony which justifies a différent conclusion, and, if it be 
a question of nautical skill or science, which is doubted, the weight of the 
évidence upon this point is not with the experts called on behalf ol' the 
Umbria. The second conclusion of thèse experts is that, inasmuch as 
Capt. McMicken assumed that the Iberia was sailing west, hisordertogo 
full speed was proper, because he believed that a position of danger to the 
Umbria might arise in case the Iberia should port for the Normandie. 
I marvel to hear it contended that the law can be thus sworn away. No; 
the law still stands that a vessel called to answer for damages shown to 
hâve arisen from her going full speed in a fog must be held liable, unless 
v.40K.no.l6— 57 
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facta be proved which show to the court the existence of at least an ap- 
parent necessity to go at full speed to avoid some immédiate danger. 
Judged by the law, the Umbriamnst be condemned. 

Turning, now, to the Iberia, it remains to détermine whether she also 
was guilty of fault that conduced to the collision. One fault charged 
against the Iberia, and strènuously insisted upon, is that she was on a 
course across the track of vessels leaving New York bound to the east- 
ward. Cases are cited in support of this contention, which, however, are 
mostly, if not ail, cases of river and harbor navigation. It is not proved 
hère, 'and of course cannot be proved, that in the locality of this collis- 
ion no course is proper except an east or west course. No statute nor 
rule nor custora proved forbids a vessel to cross the track of vessels leav- 
ing New York bound to the eastward . The Iberia was in a fog. She 
was sailing towards the Long island coast, sounding with her lead, and 
she had not yet reached 10 fathoms of water. Pilots called in this case 
déclare such a course to be proper for her, under the circumstances, and 
that is my opinion. 

Another fault charged on the Iberia is that she ported after hearing 
the Umbria's whistle, and before the Umbria was seen. Such action, 
under very similar circumstances, has been approved by courts. The 
Frankland, 1 Asp. 489; The Lepanto, 21 Fed. Rep. 655; The HaskeU, 
(court of appeal, Eug. July 8, 1889.) As a matter of fact, the porting of 
the Iberia gave the Umbria more time to avoid her, which was what the 
Umbria needed, and I am unable to see that it in any way conduced to 
the collision. 

Another charge against the Iberia is that she kept no proper lookout. 
But the Umbria's whistle was heard in due time, and the Umbria her- 
self was seen as soon as possible. Want of lookout was no cause of this 
collision. Again, it is charged on the Iberia that her whistle was insuf- 
ficient. As to this, ail that is necessary to be said is that the proof shows 
that her whistle was sufficient to warn the Umbria at the distance of a 
mile, and to indicate to the ofBcers on the Umbria that she was distant 
a mile on a course crossing the course of the Umbria. Thèse are ail the 
faults charged upon the Iberia that seem to deserve particular attention. 
So far as I am able to discover from a laborious examination of the testi- 
mony, the Iberia was guilty of no fault which conduced to the collision. 
My conclusion, therefore, is that the Umbria alone is liable for the dam- 
ages caused by the collision in question. Let decrees to that efifect be 
entered in the several causes. 



THE BKTA. 

The Beta. 

The Belle Hoopeb. 

GiLKEY et al. V. The Beta. 

PicKFOED V. The Belle Hooper. 

{District Court, S. D. New York. Docember 80, 1889.) 

Collision— Betwebn Steam and Sail— Crossing Cotjksb— Lookout— Tawing. 

The steamer B. and the sohooner B. H. were going on nearly opposite courses off 
Hatteras, and collided; the steamer striking the schooner on the starboard side at 
an angle of about 45 deg. On a confliot of évidence, held, that the steamer orossed 
the Bohooner's course from port to starboard, when, seeing both of the latter's 
lights, she ported, and then steadied before getting sufaciently to starboard to al- 
low for the schooner's ordinary yawing ; and that she did net early enough observe 
tbe schooner, and take means to keep out of the way; and that the steamer was 
alone in f ault. 

In Admiralty. Cross-lîbels for collision. 

Wing, Shoudy & Putnam and Mr. Burlingham, for the Beta. 

Oît'CTi, Qray & Sturgis, for the Belle Hooper. 

Beown, J. The above cross-libels grow out of a collision between tho 
steam-ship Beta and the schooner Belle Hooper oif Hatteras on March 26, 
1889, whereby the schooner was so damaged that she sank on reaching 
Hampton Roads. The vessels were sailing on nearly opposite courses, — 
the steamer, on a course N. by E. i E., at the rate of about nine 
knots per hour; the schooner, S. S. W., at the rate of about three 
knots. The collision occurred a little after 7 o'clock in the evening, the 
steamer's stem striking the schooner on the starboard side near the fore 
rigging, at an angle of about 45 deg. The wind was light from the N. 
E., the sea calm, and the weather a little hazy; but lights could be seen 
at a good distance. The évidence shows that when the vessels first came 
in view of each other's lights they were nearly end on, varying irom this 
by less than half a point. On the part of the steamer, it is claimed that 
the schooner changed her course across the steamer's bows. But I am 
satisfied, from the whole évidence, that this défense is not sustained. It 
was the duty of the steamer to keep out of the way of the schooner. 
The lights of the latter were visible in ample time to enable the steamer 
to do so. And as I must find that the schooner held her course, and is 
in no wise to blâme, and there was nothing in the way to prevent the 
steamer from avoiding her, it foUows that the responsibility for the loss 
must fall upon the steamer. 

In arriving at the above conclusion, I hâve not failed to observe care- 
fullj' ail that bas been said by the master of the steamer, and by the 
other witnesses in her défense. But the theory presented by the master, 
his estimate of times and distances, of the amount of his porting, and of 
the amount to which he brought the schooner on his port bow, namely, 
some three or four points at a distance of three or four hundred yards, 
cannot possibly be correct, since the collision in that case could not pos- 
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sibly hâve happened when the steamer was going at about three tîmes 
the rate of the schooner. The probabiiity is that the steamer, first seen 
a trifle on the schooner's port bow, soon afterwards crossed the schooner's 
course, when, seeing both of the schooner's lights, the steamer ported 
until the schooner's green light was shut in, and the red only was seen; 
that the steamer then inimediately steadied, whereas she ought to hâve 
gone much more to starboard, if she meant to take that method of keep- 
ing out of the way; that the schooner's green light alniost immediately 
came into view again, and then the steamer ported hard, but the collis- 
ion happened a few moments afterwards. The change in the schooner's 
lighls was probably caused by the usual yawing that unavoidably hap- 
pens to a vessel sailing, like the Belle Hooper, with the wind nearly aft. 
The mistake of the steamer, I think, was — Fïrst, in not seasonably ob- 
serving the schooner, and in not taking the proper measures to avoid her 
early enough; and, second, that, when she determined to go to starboard, 
she did not port long enough or strong enough to give the schooner a 
sufflciently wide berth; in other words, she was shaving too close. The 
Benefactm;8 Ben. 426, 14 Blatchf. 254; The Zodiac, 9 Ben. 171; The 
Farnley, 8 Fed. Rep. 629, 637; n^ Laura V. Rose, 28 Fed. Rep. 104, 108; 
WelU V. Armdrong, 29 Fed. Rep. 216, 218; The City of Spnngfield, Id. 923, 
S6 Fed. Rep. 568. No fault being established in the schooner, the libel- 
ants in the first case are entitled to a decreé for damages and costs. The 
second libel must be dismissed, with costs. 



MouLD V. The New York. 
(District Court, S. D. New York. December 81, 1889.) 

CoM-isioiï — ^Damages — Ebmotb and Proximatb Cause — Unseawoktht Boat. 

A cànal-boat loaded with ice was caused to leak by the swells of the steamer New 
York pàBsing negligently. The boat could not be docked there for repairs with the 
cargo on board, beoause not strong enough; and the costof transferring the ice 
would equal or exceed its value. The oanal-boat was therefore sent to New York 
without repalr, atripof liOmiles; but, being old and weak, she f oundered within 
12 miles of the oity. and boat and cargo were a total loss. A fit and seaworthy boat 
lor auoh business would hâve made the trip without f ounderlng or losing the ice, 
notwithstauding the leak. Seld, that the loss of the ioe by the foundering was not 
the proximate resuit of the injury doneby the New York, but of the canal-boat's 
previously unflt condition; and that the New York was responsible only for suoh 
ÎOBS and damage to the ice as would naturally resuit from such an injury to a sea- 
worthy boat, such as increased melting or injury to the ice from the water, brou^ht 
In contact with it by the leak; and that the libelant, having contributed to the in- 
jury by wrougf uUy filling in the ohannel, was entitled to balf such damage only. 

In Admiralty. 

Hylwnd & ZabrisMe, for libelant. 

C. &A. Vansantvoord, for daimant. 

Brown, -J. This libel was filed to recover for the loss of a cargo of 
iee, which was on board the canal-boat O'Boarke when she was injured 
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at the îce-house dock near Albany by the swells of the steamer New York 
in passing her. In the former case ôf ,2%e New York, 34 Fed. Rep. 757, 
the owner of the beat recovered the amount of the actual damage done 
to the boat at the dock. Damages for the entire loss of the canal-boat 
on the subséquent trip to New York, during which she foundered, and 
the cargo was lost, were excluded, on the ground that thèse additional 
damages were not the proxiniate results of the defendant's i'ault, but of 
the captain's subséquent venture with an unseaworthy boat. 38 Fed. 
Rep. 710. On appeal the judgment was affirmed in the circuit court, 
October 3, 1 889.' In this suit by the owner of the cargo of ice, the case 
has been submitted on the same testimony as in the former case, and the 
décision as to the fault of the city of New York must be the. same. 
Some additional proof bas also been given, tending to show that a cargo 
of ice in the middle of August could not be transferred from one canai- 
boat to another without spécial facilities, which did not exist and were 
not attainable in the vicinity of this accident, without costing as much 
as the ice remaining after the transfer would be worth. From this it is 
contended that the necessary damage as to cargo was a total loss. The 
évidence also shows that the O'Rourke was not only a very old, weak, 
and rotten boat, but that she was also so îight in her original construc- 
tion that she could not be docked for repflrs with her cargo of ice on 
board; also that she was overloaded by the libelant some two or three 
inches above her six-feetdraft, which was the limit for which she was origi- 
nally designed. It further appears that the libelant is the proprietor of 
the ice-house and of the dock; that the ice-house people had been in 
the habit of "dumping things oif the dock, so as to narrow the channel 
for the last two years;" and that there were stones on the bottom along 
the end of the dock. Such dumping was a wrong for.which the libelant 
is responsible. Its necessary eft'ect was to render more likely such ac- 
cidents as this, and to contribute to them. To what degree it did so in 
this case cannot be known. The libelant in the former case was not 
privy to this wrong, nor affected bj' it; the présent libelant is. The 
state at- much expense straightened, deepened, and diked this channel- 
way; whereupon the libelant proceeded to occupy a. part of it, filled it 
up more or less, and now complains that the boat pounded on the bot- 
tom through the passing swell. The évidence, as it stands, indicates his 
responsibilitj'- for acts presumably contributing to the injury. This 
would prevent his recovery of more than half his damages. 

But, upon the other facts of the case, I think the loss of the cargo 
by subséquent foundering was so much outside of the natural and proxi- 
mate results of the stearaer's fault as to preclude the libelant from re- 
covering at ail for that kind of loss. The O'Rourke was utteiiy unlit to 
engage in such business as carrying ice from Albany to New York. The 
libelant hired her for this purpose, knowing, or having means of know- 
ing, her unfit condition. She was overloaded, as above stated, and 
on the trip down her bottom dropped out, and her deck was raised up. 

"Not reporteâ. 
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and carrîed off by the ice. Had she been ordinarily fit for this busi- 
ness, I cannot believe that this resuit would hâve happened. I bave no 
doubt that she would not hâve fdundered, but hâve delivered the cargo 
of ice in New York, notwithstanding the leak caused by the defendant's 
fault. 

The proximate cause of the sinking of the beat, and the conséquent 
loss of cargo, therefore, was not the injury done her at the dock, but 
her unfit and rotten condition, which alone made that injury resuit in 
loss. The défendant is in no way answerable for her rotten condition, 
or its results; but only for the natural and proximate eflfects of bis fault, 
such as might beforeseen as likely to follow. Raûway Co, v. Kdlogg, 94 
U. S. 469, 475; RaUroad Co. v. Meeves, 10 Wall. 176, 191; The Reba, 
22 Fed. Rep. 546, 548. The défendant is not chargeable with those 
ultimate conséquences which came from the weakness and rottenness of 
the boat, but with those only that would naturally happen to a boat in 
a condition ordinarily fit for navigation. On this ground, old and weak 
boats are not allowed damages for the ordinary contacts of navigation. 
The Gen. George G. Meade, 8 Ben. 481 ; The Chas. R. Stone, 9 Ben, 182. In 
the absence of spécial notice to others, the risk of ail those results that flow 
from the weakness of such boats is on those that use them. For this 
reason the damages in the former case were confined to the actual dam- 
age to the boatat the time and place of the injury, excluding the loss by 
foundering on the subséquent trip. As this foundering did not happen 
as the natural conséquence of such an injury as this to a seaworthy boat, 
the loss of the ice thereby is not the natural and proximate resuit of the 
defendant's fault. There is not strictly any évidence of any other injury 
to the ice; but there was probably some loss and injury to the ice from 
increased leakage, and the more water thereby brought in contact with 
the ice to melt it, which would be the natural and proximate resuit of 
the defendant's fault, i. e., the resuit of such an injury to a seaworthy 
boat. To half this damage and loss. if any such is proved, the libelant 
is entitled, (!Z7ie Keystone, 31 Fed. Rep. 412, 416, affirmed on appeal;) 
otherwise the libel must be dismissed, but without costs. 



Raymond v. The Ella S. Thayeb. 

(District Cov/rt, N. D. CaUfomia. June 1, 1887.) 

Bbambn— Waobs. 

Where aseaman, injured in a vessel's service, at hls owo soUcitation, and agalnst 
the advice of the master, obtains his discharge in an American port, and reçoives 
his wages to date, and a certifloate for admission to the marine hospital, he cannot 
. af terwards maintain a claim for wages to the end of the voyage. 
Same — ExPBNSES OF Medioai Tbeatment. 

Having been admitted to a United States marine hospital, and obtained a dis- 
charge therefrom at his own request, the vessel is not liable for expenses thereafter 
incurred by him at a private hospital. 
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In Admîralty. Libel for wages and expenses of treatment at a hos- 
pital. 

Wm, Hoff Cook, for libelant. 
Danid T. Sullivan, for respondent. 

HoFPMAN, J. I am clearly of opinion that the proofs in this case do 
not disclpse such négligence on the part of the master as would render 
the employer responsible for injuries to an employé caused by the négli- 
gence of a co-employe, either on gênerai principles or by the law of this 
State. To hold otherwise would be to make the ship-owner an insurer 
of every seaman against ail accidents which might occur in the course 
of the voyage, which could not be shown to hâve been the resuit of his 
own négligence, or the irrésistible violence of the éléments. 

The claiœs for wages to the end of the voyage, and for expenses at the 
German Hospital, must, I think, both be disallowed. A seaman in- 
jured in the ship's service is undoubtedly entitled to be cared for at the 
ship's expense, and to his wages until the end of the voyage. But he 
cannot claim wages to the end of the voyage when he has obtained his 
discharge at his own solicita tion, and against the advice and even the 
expostulations of the master. The master urged him to remain on board, 
off'ering to provide for him médical advice and assistance, and to take 
him back to San Francisco. Had the libelant assented, he would, un- 
doubtedly, hâve been entitled to wages up tothe time of his arrivai; but 
he insisted upon receiving his discharge, and going to Port Townsend 
Marine Hospital. The master thereupon paid him ail the wages due 
him, gave him a certificate to enable him to obtain admission to the hos- 
pital, and paid his fare to Port Townsend. He remained at the hos- 
pital, under treatment, some 15 days, when he was discharged, at his 
own request. I know oi no case where a disabled seaman, discharged 
in an American port, and at his own urgent solicitation, in order that he 
might be admitted to a IJnited States marine hospital, has been allowed 
subséquent wages. In the case of The W. L. White, 25 Fed. Rep. 503, 
it is doubted by the learned judge whether a discharge of a disabled sea- 
man, in a foreign port, by the United States consul, at the request of and 
on the payment of one month's extra wages by the master, would, under 
the act of June 26, 1884, c. 121, § 3, known as the "Diiigly Act," be 
valid; but he admits that, if valid, it "would bar ail claims for subsé- 
quent wages." And an alleged consent given by a seaman seriously sick 
or injured, and confined ashore, was held by Judge Lowell to be inop- 
erative. CaUon v. WUlia'im, 2 Low. 1. In this case it was also held that 
a consul at a foreign port has no right to discharge a seaman for disabil- 
ity arising from wounds received in the ship's service; "but the court ob- 
serves that a fair contract, with a fuU understanding arrived at, might 
be upheld, though the man was more or less ill," even though the dis- 
charge was in a foreign port. But that a discharge in an American port, 
insisted on by the man, in order that he might go to a United States ma- 
rine hospital, and reluctantly granted by the master, is a bar to a claim 
ibr wages until the end of the voyage, cannot, I think, be doubted. 
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That a seaman înjured in the ship's service is entitled to be cured at 
her expense is not disputed. This, of course, means that he is to re- 
ceive, at the vessel's expense, the ordinary médical assistance and treat- 
ment in cases of injury or acute disease, for a reasonable time. The ship 
is not bound to pay for his médication, for the cure of a chronic disor- 
der, for an indefinite length of time. The accident to the libelant in 
this case produced, it is aiieged, a double direct hernia, pronounced by 
the physicians to be incurable. He was under treatment at the Marine 
Hospital at Port Townsend for 15 or 16 days, when he was discharged 
at his own request. He had previously declined the master's ofifer to 
procure a physician, and to hâve him treated on board the ship. He 
now demands $60 for six weeks' treatment at the German Hospital in 
this city. There is no évidence to show what treatment he underwent 
at the German Hospital, and none, except his own, to prove that he re- 
mained there for six weeks, or any other period. It would seem, from 
the nnture of his injury, that ail the médical relief he could obtain must 
bave been furnished at the Marine Hospital. At ail events, he might 
hâve remained there until médical means for his relief were exhausted, 
He chose to leave the hospital; and, if this be denied or doubted, he 
must hâve been discharged as cured; that is, as having obtained ail the 
relief that the médical art could afford him. He came to this city, went 
to the German Hospital, whère he remained, he says, six weeks. Why 
he might not hâve remained there, at the ship's expense, six months or 
six years, if his présent claim be allowed, is not apparent. There is no 
évidence to show that his cure was not as complète, so far as his injury was 
curable, ând so far as the ship was bound to defray the expenses of it, 
when he left the Marine Hospital as when he left the German Hospital. 
The character of the injury seems to indicate that it was. I think that, 
under the circumstances, the ship cannot be charged with the expense 
of the further médication, if any, whlch he had received at the German 
Hospital. Libel dismissed. 



RiCHTEE V. The Olive Bakee. 
(District Court, S. D. New York. December 2, 18S9.) 

TOWA0E— Ne&ligeîît Landino ou Tow— Costs Denied. 

The scUootjer C. libeled the tug O. B. for négligence în landlng her at a wharf te 
the East river during a strong flood-tlde, claiming that she was pressed against the 
wharf and damaged. Her witneases were examined de bene esse before trial. The 
tiig's witoesses, on the trial, averred that the schooner came along-side the end of 
the pier and made fast; that afterwards, wishiug to go to the Bouth side of the 
pier, she begao to wiud around the corner with ttie tide, under the supervision of 
the tug, but that the person in charge of the schooner's lines tightened them toc 
suddenly, thereby bringing the schooner, which had no fenders, against the corner 
of the pier, causing the damage. The answer denied négligence, but did not stato 
the above faots, and the libelant's witnesses were not examined as to them. Helct, 

'Keported by Edward G. Benedict, Esq., of the New York bar. 
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that the claimant's uncontradicted évidence coula not be disregardeâ, and tliat, if 
true, there was no négligence in the tug; and as the burden was on the schconer 
to show such négligence, and as the failure of the schooner to use fenders under 
the circumstances was plain carelessnesa, the libel sbould be dismissed, but, under 
the circumstances, as the answer did not set f orth the spécifie f acts, without costs. 

In Admiralty. Action for damage caused by the alleged négligent 
landing of a tow. 

Wing, SJwudy de Putnam, (Q. C. Burlingham, of counsel,) for libelant. 
E. G. Davis, for claimants. 

Brown, J. While the tug Olive Baker was landing the schooner China 
on the south side of the dock at Green Point, during a strong flood-tide, 
she was pressed against the southerly corner of the pier so as to damage 
a few planks, for which recovery is sought. The schooner was 25 years 
old, but I do not find that she was unfit for use. ïhe libelant's account 
of the mode of landing, and of the circumstances under which the acci- 
dent occurred, is very différent from the account given by the respond- 
ents. The respondents' account seem to be supplemental to the libel- 
ant's; and, as it is sustained by three witnesses, 1 cannot disregard it. 
Their testimony shows that the schooner had come up along-side of the 
end of the pier, had got her lines out, and made them fast, and was waitiug 
to know to which side of the pier she should go for a berth; that she was 
finally directed to go to the south side; that for that purpose the lines 
were ordered to be slackened by the pilot of the tug so that the schooner 
could be shoved ahead, when she would be swung in, by the tide, around 
the end of the pier; and that it was the design of the tug to allow the 
schooner's port quarter to bring up against the corner of the pier at the 
proper time, when the orders were given therefor by the pilot of the tug; 
but that the person in charge of the lines of the schooner, without orders 
from the tug, tightened bis lines too soon, which caused the schooner to 
come too soon and suddenly against the corner of the pier, and that with- 
out the use of fenders. The flood-tide there is very strong. That is the 
usual mode of landing, and, so far as appears, the only proper mode of 
going upon the south side of the pier on the strong flood. The libelant's 
witnesses were examined de bene esse, and no allusion was made in ex- 
amination or cross-examination to the question of the lines, nor was it 
set up in the answer as an affirmative défense, though négligence was de- 
nied. The burden of the proof is upon the libelant to show négligence. 
Though I bave considérable misgiving about the testimony of respond- 
ents' witnesses as an exact account of the accident, I caunot reject it 
altogether; and, if the accident occurred while the vessel was wiuding 
around by means of lines partly fastened to the dock, inasrauch as there 
is no évidence on this subject in the libelant's case, I cannot find that 
there was any négligence by the tug in the mode of doing this proved; 
and the failure of the schooner to use fenders, even without express or- 
ders, under such circumstances, would be plain carelessness. I do not 
crédit the contention that fenders would bave been of no use. I am 
corapelled, therefore, to dismiss the libel, because there is no proof of 
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négligence on the respbndents' part, under the circumstances, în wind- 
ing about the wharf, as sworn to by the respondents. But as the an- 
swer, though denying négligence, did not call attention to the spécifie 
facts upon which the défense relied, the dismissai must be without costs. 



The Mary K. Campbell. 
HoTJGHTON et al. V. The Mary K. Campbell. 
(District C<ywt% S. D. New York. December 31, 1889.) 

1. Maritimb Liens— RtTNNiNO Account— Application or Patmentb. 

The spécial agents of a forelgn vessel made advances for tUe vessel'B acoount on 
various charges whioh were liens ; also other advances, to the owners, of moneys 
which were not liens, but were advanced upon the crédit of the freigbt moneys 
which were to he coUected by them, as shown by the correspondence between the 
parties. Ali the débits and crédits were put in oue running accouut. Jïeld, that 
the intention of the parties contrôla the application of payments; and that the 
Intention hère was that the freight moneys should be applied upon ail lawful 
charges alike, and that suoh crédits should accordingly be applied by the court to 
the débits chrouologically, and that an attempted application by the créditer to 
non-lien charges, while preparing for suit, was too late. 

9. Sahb. 

The vessel having been sold in prior proceedings, held, that the agents upon their 
libel m rem were entitled, as against the mortgagee, to claim out of the remnants 
and surplus such items of their unpaid acoount (after applying the crédits ohrono- 
logically) as were liens on the ship only, excluding advances to seamen made con- 
trary to law, and their own commissions. 

In Admiralty. 

H. D. Hotchldss, for libelant. 

WUcox, Adams & Macklin, for mortgagee. 

Brown, J. The application of payments of moneys received by a 
créditer, when not determined by the act of the parties at the time, should 
be made by the court in accordance with the common intention of the 
parties, where there is évidence, either express or by fair implication, of 
what the common intention was. This intention, when ascertainable, is 
controUing. I am satisfied from the correspondence and the évidence in 
this case that the libelants, the agents of the Mary K. Campbell in this 
port, in making their advances to the owners, made them upon the faith 
of the moneys to be coUected by them on account of the Mary K. Camp- 
bell and her freight, and that such freight moneys were virtually pledged 
for thèse advances. AU the charges, both for thèse advances, and for 
claims which were strictly maritime liens, were placed in one running 
account, and the moneys which were received by the libelants were in a 
like manner placed on the crédit side of the same gênerai account. Upon 
such a transaction the crédits should be applied by the court chrouo- 
logically to the earliest items in the account, in so far as the charges on 
the débit side are lawful charges; because that, and that only, carries 
out the intention of the parties. In The J. F. Spencer, 5 Ben. 151, there 
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doea not appear to hâve been any such intention of the parties as in the 
présent case. And in the case of 151 Tons of Coal, 4 Blatchf. 368, 
Mr. Justice Nelson held that the application by the court of payments 
to items not liens " would be unobjectionable," if there had been no spé- 
cial application by the parties, To recover in this proceeding against 
the proceeds of the vessel, and as against the mortgagee, it is incum- 
bent upon the libelant to establish a lien for the unpaid balance of the 
account. Applying the crédits chrouqlogically upon the lawful charges 
in the running account, as I find was the intention of the parties, the 
remaining items are partly liens and partly not. The amounts which 
were liens I make out to be $231.95. For this sum, with interest, the 
libelants are entitled to a decree. 



O'RouRKE V, Pece et al. 
(Circuit Court, S. D. New Ttyrk. July 7, 1887.) 

WhABVES— INJURT to VESSEt— LiABIUTT or LE8SEE. 

A libel in personam for the sinking of a canal-boat will lie against the ocoupants 
of a wharf iinder a lease whioh gave them gênerai possession and control, but ex- 
cepted and reserved the use of the premises for the purpose of loading and unload- 
ing coal, where the accident was caused by the dangerous condition of the hottom 
along-side the wharf, though libelant was coming there for the purpose of unload- 
ing coal for the parties authorized to use the premises for that purpose. 

In Admiralty. On appeal from district court, 29 Fed. Rep. 223. 

Libel in personam by Patrick O'Rourke against Joshua S. Peck and 
others, for the sinking of libelant's canal-boat. Respoudents appeal 
from a decree for libelant. 

Edward D. McCarthy, for libelant. 

Flanagan & Handin, for respondents. 

Wallace, J. The défendants were in possession, as lessees and oc- 
cupants, of the wharf at which the libelant's boat capsized; and it is con- 
ceded that the accident resulted from the unsafe and dangerous condi- 
tion of the bottom of the river alongside the wharf, and without négli- 
gence on the part of the libelant. The gênerai proposition is not dis- 
puted that the owner or person having the possession and control of such 
structure is liable in damages to those coming to it, using due care, at 
his invitation or inducement, express or implied, on any business to be 
transacted with or permitted by him, for an injury oceasioned by the 
unsafe condition of the structure or the access to it, which is known to 
him, and not to them, and which he bas negligently sufïered to exist. 
But it is insisted for the défendants that they are not liable to the libel- 
ant, because he was not at their wharf with his boat upon their invita- 
tion, but was there, at most, by a permission which was no more than 
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a bare aoquîèscence upon theîr part, and therefore they dîd not owe him 
any duty in référence to the condition of the premises. 

The défendants' lease excepted and reserved from the premises de- 
mised the use of the premises for' the purpose of loading or unloading 
coal, and the right to use the premises for the loading and unloading of 
coal was in the Consumers' Coal Company at the time of the accident to 
the libelant's boat, and had been for some time previously. At the time 
of the accident the wharf was «sçd by the défendants for loading and 
unloading building materials, and by the Consumers' Coal Company for 
loading and unloading coal. The libelant came there with bis boat to 
unload coal for the Consumers' Coal Company. As the libelant came to 
the wharf upon the express invitation of the Consumei-s' Coal Company, 
the case, upon the facts proved, would be clear agahist that company, if 
it, instead of the présent défendants, had been sued. But it seems 
equally clear that the défendants, as occupants of the wharf, having the 
gênerai possession and control, were under an obligation to keep the 
premises in a reasonably safe condition for the use of ail persons who 
might lawfulh'- resort there: and any person lawfuUy going there Ibr the 
transaction of business to which the premises were appropriated had a 
right to assume, as against the défendants and ail other persons in occu- 
pancy and control, that the structure itself, and the access to it, were in 
a reasonably safe condition. Upon this ground, and not because of the 
co venant in the défendants' lease to keep the prendses in repair, the de- 
cree of the district court is affîrmed. 



^LEARY V. OCEANIC StEAM NaV. Co. 
(Cirmit Court, S. D. New York. Deoember 23, 18S9.) 

WHAKmNGEES— DUTT TO RePAIK. 

In an action to charge the défendant for negligently allowing a wharf to get ont of 
repair, the fact that the doorand fastening were in good repair vvhon the défendant 
assigned the right to coUect whurfage and cranage does not relieve the défendant 
froijl its duty to keep the wharf in a safe condition. 

Motion for a New Trial. 
Hermûn H. Shook, for plaintifF. 
Wheeler & Cottis, for défendant. 
Before Lacombb and Wheeler, JJ. 

Per Cbeiam. There was sufficient in the évidence to warrant the jury 
in finding that the door or its fastening was in a condition of disrepair 
for a period long enough to justify the imput^ition of np<?ligence. The 
fact, wMch was quite clearlyshown, that the door and fastening were in 
good repair when the défendant assigned to the Spanish-American Com- 
pany the right to collect wharfage and cranage at the pier did not relieve 
the défendant from its duty to keep the wharf in safe condition. 
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The Joseph Latjghlin v, The Jas. Rumsey. 
{District Court, S. D. New York. January 20, 1890.) 

Salvaqe— Stra>(Ding— Apprehended Danger— Pkomptnbss, 

A tug-boat, goîng upon signal to the relief of a ferry-toat stranded in a danger- 
ous position, though uot in immédiate péril, and lying by her and assisting in get- 
ting her off the rocks, is entitled to salvage compensation. The service being short, 
the labor light, and without danger to the aalving vessel, held, $300 Is a reward suf- 
ficiently libéral to induce the promptest assistance in harbor cases. 

In Admiralty. Libel for salvage. 
Peter S. CaHer, for libelant. 
Carpenter & Mosher, for claimant. 

Beown, J. While the ferry-boat Jas. Rumsey was on her usual trip 
from Ninety-Ninth street, East river, to Collège point, at about half past 
11 in the forenooii of July, 1889, she grounded on the rocks at Negro 
point. She signaled for assistance, and the steamer Sylvan Shore came 
along-side a few moments afterwards, and took off such of her passengers 
as wished to leave her. Soon afterwards several other tug-boats came in 
answer to her signais, and the libelant's tug, the Laughlin, was hired to 
remain by her, and give such assistance as might be needed. No price 
was named, The Rumsey had grounded on the point about amidships, 
heading eastward. The tide was strong flood. The point was a danger- 
ous one, but she lay easy for the time being; and though upon an immé- 
diate examination of the Rumsey it was found that she was not leaking, 
and so far as appeared hid not sustained any material injury, her situation 
was one of more or less danger, owing to the very rapid tide, from five 
to eight knots, and the tendency oi the vessel in the rising tide to swing 
one way or the other, and possibly get again on the rocks, or suffer some 
twist, before she could be got under control by her own raachinery; or, 
if her machinery should be obstructed in its full working power, she was 
liable to be carried on to Steep (Scaly) Rock on the other side, unless a 
tug was retained for assistance in an emergency. At the time when the 
Laughlin went to her the case was not one of immédiate and présent 
danger, but of a reasonable api^rehension of danger, sufficient to bring 
the case within the line of salvage service. The Plymouth Rock, 9 Fed. 
Rep. 413, The Laughlin la)'' along-side of the Rumsey for about an hour 
and a half, when, in the rise of the tide, the Laughlin, working in con- 
junction with the Rumsey's engines, shoved her astern off the rocks, and 
then, by a line thrown to her stern quarter, checked the swinging of her 
stern in the strong flood-tide, and brought her to; whereupon she pro- 
ceeded to Collège point, and thereafter performed her usual trips during 
the day. The Rumsey was taking the place of another boat laid up, 
and, to be safe against aU contingencies, the services of the Laughlin 
were retained during two of those subséquent trips. 

I can hâve no doubt, upon theforegoing facts, that when the Laughlin 
was hired compensation was contemplated by both parties on a salvage 
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basis, rather than a mère towage compensation at the ordînary rate of 
eight dollars an hour. The amount to be allowed must be determined 
with référence to the various éléments on which such compensation is 
based. The ferry-boat was worth not over $10,000; the tug, somewhat 
less. As it turned out, the damage to the Rumsey was small, and her 
working power unafFected; so that it is probable, or at least possible, 
that she might hâve taken care of herself withont any aid. There is no 
évidence of any danger to the Laughlin in rendering the services she 
rendered. There was no occasion for daring, and no spécial skill. The 
acutal service was short; it was attended by no difBculty, and by little 
labor. AU the éléments that enter into a salvage award exist herein but 
in a small degree. There were also plenty of other tugs ready to give 
any needed help. Four others, equally good, were in attendance. The 
Laughlin was selected instead of another tug, with whose master nego- 
tiations were already pending when the Laughlin arrived, because the 
Laughlin was at the time understood to hâve a wrecking pump that might 
possibly be serviceable. The Laughlin had no such pump, and none 
was in fact needed. Thèse considérations preclude any large award. 
The Baker, 23 Fed. Rep. 109; award reduced, 25 Fed. Rep. 771. It is 
of great importance, however, in ail cases of danger, or of apprehended 
danger, that, where a call for help is made, other beats able to aid should 
repair instantly to the place of danger; and, though the service finally 
found necessary may be comparatively small, the compensation allowed 
should be so far beyond the ordinary rates of daily work, and so libéral 
that there should never be the slightest hésitation in dropping ordinary 
business and running to the scène of danger. The rate of compensation 
must be such as to seeure always the promptest assistance. Upon the 
above considérations I award the libelants $300 and costs; two-thirda of 
the award to go to the owners of the tug, and of the remaining third 
$25 to go to the master, and the rest to be divided among the master and 
the crew in proportion to their wages. 



The Kimberley. 

Baker Salvage Co. v. The Kimbeelet. 

(Cirmiit Court, E. D. Virginia. August 4, 1889.) 

In Admiralty. On appeal from district court. See ante, 289. 
Butler, Stillman <fc HvMard, for appellant. 
Sharp & Hughes, for appellee. 

Harlan, Justice. This cause having come on to be beard in thîs 
court upon the appeal of John Higgins, master of the steamer Kimber- 
ley, and the claimant of the said steamer, her cargo and freight money, 
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from the decree of the district court entered in this cause on the 29th 
of June, 1888, and upon the pleadings and proofs presented in the said 
district court, and having been submitted by Messrs. Sharp & Hughes, 
as proctors for the libeknt, and Messrs. Butler, Stillnian & Hnbbard, as 
proctors for the claimant, it is now by the court ordered, adjudged, and 
decreed as follows : 

First. That the services in the libel mentioned are salvage services of 
a high degree of merit. 

Second. That the libelant do recover of the said steam-ship Kimberley, 
her cargo and freight money, the sum of $100,000, with interest thereon 
from this date until the date of payment, and the costs. 

Third. And it appearing to the court that by a consent decree entered 
in the district court on April 23, 1888, registered bonds of the city of 
New York of the par value of $200,000 were authorized to be transferred 
to Charles G. Ramsey and Walter H. Taylor as trustées, and bave been 
so transferred, in trust to hold the same until the final decree of said 
court or of any appellate court to which the cause might proceed, and 
directing the said trustées, 10 days after service of such final decree, to 
sell and couvert into cash the said bonds, or such portion of them as 
might be necessary, and out of the proceeds to satisfy any decree that 
might be rendered in favorof the libelant, if the same should not be pre- 
viously satisfied or appealed from, and directing them also to pay the 
surplus of such bonds, if any, to the National Board of Marine Under- 
writers, as guarantors for the said John Higgins; and it appearing, fur- 
ther, that by the said decree of April 23, 1888, and by the final decree 
of the district court in this cause, that other bonds (of a class to be ap- 
proved by the libelant's proctors) were directed to be transferred to the 
said trustées upon the like trust; and it appearing that they bave been 
80 transferred to the said trustées, — it is further ordered, adjudged, and 
decreed by the court that the said trustées do proceed to exécute the said 
trust as set forth in the said decree of April 23, 1888, 10 days after ihe 
service upon them of a copy of this decree. 



iËTNA Life Ins. Co. v. Davey. 
(Circuit Court, D. New Jersey. September 37, 1889.) 

At Law. On motion to set aside verdict, and for new trial. 

For report of charge on first trial, see 20 Fed. Rep. 482. On motion 
for new trial, see Id. 494. For report of opinion reversing the judg- 
ment, and granting a new trial, see 8 Sup. Ct. Rep. 3B1. For report 
of charge on second trial, see 38 Fed. Rep. 650. 

John lÂnn and Cortiandt Parker, for plaintiff. 

Theron 6. Strong and Jos. D. Bedle, for défendant. 

Before Bkadley, Justice, and Wales, J. 
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Peb Guriam. We feel oompelled in this case to set the verdict aside, 
and grant a new trial, on the ground that it was contrary to the weight 
ûf the évidence, and the instructions of the court. It was a condition of 
the policy that "if he [the insured] shall become so far intemperate as 
to impair his health, or induce deliriumtremens, or if his death shall re- 
suit from injuries received while under the influence ofalcoholic liquor, 
this policy shaU become and be null and void." The proof of the phy- 
sician -who attended the deceased in his last illness, and of others imme- 
diately around him, was so positive on this subject, and so free from 
contradiction, that it is diflScult to conçoive how the breach of the con- 
dition could be proved, if it was not proven in this case. The évidence 
on the subject of his gênerai habits was of a négative character, the wit- 
nesses never having seen the deceased intoxicatod, and cannot outweigh 
the positive évidence. The court is always reluctant to interfère with 
the verdict of the jury on this ground, and will not do so where the év- 
idence is really conflicting. But if it is apparent that the jury disre- 
garded the évidence, and that they niust hâve acted under some misap- 
prehension or préjudice, it is the duty of the court to correct their error, 
and set aside the verdict. We think that this was the case hère. It is 
argued that a second verdict on the facts will not be interfered with. 
That rule has qualifications. The former verdict was set aside, not for 
an error of the jury, but for errors in the charge of the court; and hence 
the case does not come within the reason of the rule. It is where the 
évidence is conflicting, and the judgment of the jury upon it is twice 
called in question, that the rule applies. Let the verdict be set aside, 
and a new trial granted. 
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